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MlB80UBi.^(92)  1;  (93)  8;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)80;  (102)88;  (103)  83;  (104^  105)  84;  (106)87;  (107)  88; 

(108, 109)  88;  (110, 111)83;  (112)34;  (113,  114)  86;  (115)  87:  (116,  117; 

88;  (118)  40;  (119. 120)  41;  (121)  48;  (122)  48;  (123)  45;  (124, 125)  46; 

(126)  47;  (127)  48;  (128)  49;  (129)  60;  (130)  51;  (131)  68. 
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(16)  60;  (17)  58. 
HuRAjncA.  — (22)  8;  (23,  24)  8;  (25)  18;  (26)  18;  (27)  80;  (28,  29)  86;  (3Q> 

87;  (31)  88;  (32,  33)  89;  (34)  88;  (35)  37;  (86)  88;  (37)  40;  (88)  41; 

(39,  40)  48;  (41)  48;  (42,  43)  47;  (44)  48;  (45^  46)  6a 
Kbyada.  ^(19)  8;  (20)  19;  (21)  87. 
Kbw  Hamfshxbx.  —  (64)  10;  (62)  13;  (66)  83;  (66)  49. 
Nbw  JxBflBT.  — (43  N.  J.  Eq.)  3;  (44  N.  J.  Bq.)  6;  (60  K.  J.  L.)  7;  (51 

N.  J.  L.;  45  N.  J.  Bq.)  14;  (46  N.  J.  Bq.;  52  N.  J.  L.)  19;  (47  N.  J* 

Bq.)  84;  (53  K.  J.  L.)  86;  (48  N.  J.  Bq.)  87;   (49  N.  J.  Bq.)  81;  (54 

N.  J.  L.)  33;  (50  N.  J.  Eq.)  36;  (55  N.  J.  L.)  39;  (51  N.  J.  Bq.)  40;  (66 

N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  K.  J.  L.;  58  N.  J.  Bq.)  51. 
ITbw  Yobx.  — (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10^ 

(114)  U;  (115)18;  (116,  117)16;  (118,  119)16;  (120)17;  (121)18;  (122> 

19;  (123)  80;  (124,  125)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (13Q, 

181)  87;  (132, 133)  88;  (134)  80;  (135)  31;  (136)  38;  (137)  33;  (138)  34; 

(139)  86;  (140)  87;  (141)  88;  (142)  40;  (143)  48;   (144)  43;  (146)  45; 

(146)  48:  (147)  49;  (148)  61;  (149)  68. 
H<»rTH  Cabouva.  —  (97,  98)  8;  (99,  100)  6;  (101)  9;  (102)  U;  (108)  14;  (104> 

17;  (105)  18;  (106)19;  (107)  88;  (108)83;  (109)  86;  (110)88;  (111)88; 
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-(IS)  8|  00  8;  (17)  U;  (18)  17;  (19)  80;  (90)88;  (91)  88;  (22> 
80;  (23)87;  (9A)41;  (26)48;  (28)48;  (97)  80;  (98)88l 
FBonLTAani.  —  (118^  118^  117  Pa.  81)  8;  (118^  119  Fk  81)  4;  (190t  121 
PkL  81)  8;  (122  Fk  81)  0;  (128^  194  Fk.  81)  10;  (125  Ffe.  81)  U;  (128 
Pk  81)  18;  (127  Fk.  81)  14;  (128^  129  Pa.  81)  18;  (190^  181  Fk  81)  17; 
09a;  133;  134  Pa.  81)  10;  (135^  138  Fk.  81)  80;  (187,  138  Pa.  Si)  8l; 
(139»  140;  141  Pa.  81)  88;  (142»  143  Fk.  81)  84;  (144,  145  Pk.  81)  87; 
(148  Pa.  81)  88;  (147,  150  Pa.  81)  80;  (151  Pa.  81)  81;  (148Fk.  81) 
88;  (149,  152,  153  Pa.  81)  84;  (154,  155  Fk.  81)  88;  (158  PfeL  81)  88; 
057  Fk.  SI)  87;  (158  Pk.  81)  88;  (150  Pk.  81)  80;  (180  Pk.  81)  40; 
081  Pa.  81)  41;  (182  Pa.  81) 48:  (183  FMl  81)48;  (184,  185  PfeL  81)  44; 
088  Pk.  81)  48;  (187  Pa.  81)  48;  (168,  169  PfeL  81)  47;  (ITOl  171  Pk. 
81)  60;  (172;  173  Pk.  8l)  81;  (174,  175  Pk.  81)  88L 
IsLAHK  — 05)  8;  08)  87;  (17)  88;  06)  48. 

GABOLnri.— (28)  4;  (27,  28,  29)  18;   (3(914;  (31,  IS)  17;  (33)  88; 
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Yakb  v.  Puoh. 

(18  WlflHniQTON,  78.] 

TRIAL— BVIDBNOB.— A  MOIffON  TO  8TRIKB  out  All  te«tl- 
Bony  relating  to  a  certain  «iibject  is  properly  denied  If  tome  of  tlM 
teatlmony  is  clearly  competent 

MA&RIED  WOMBN— fiffiPARATB  PR0PS2RTY.— THB  PBOEU 
SONAIf  B^RNINGfi  of  a  wife,  acquired  from  keeping  boarders  and 
from  work  done  by  her  as  a  dressmaker,  under  an  agreement  with  her 
husband  that  the  money  so  acquired  should  belong  to  her  alone,  are 
her  separate  property  as  against  snbsequent  creditors  of  the  husband. 

MARRIEn>  WOMBN-«BPAJbA.TB  P.ROPBRTY--OIFT  FROM 
HUSBAND.— If  articles  ot  personalty  are  purchased  with  money 
earned  by  a  wife  under  an  agreement  with  her  husband,  that  such 
money  should  be  her  separate  property,  and  such  articles  are  brought 
into  the  house  and  taken  possession  of  by  her  as  her  separate  prop- 
erty with  the  consent  of  her  husband,  such  acts  amount  to  a  gift 
from  the  husband  to  the  wife,  and  constitutes  such  articles  her  se|^ 
arate  property. 

Griffitts  ft  Nuzum,  for  the  appellants. 

A.  M.  S.  Hilgard,  for  the  respondent. 

'^  HOTT,  C.  J.  This  action  was  bxmght  to  reooTOP  ^  poe- 
session  of  certain  personal  property,  end  damages  for  its  deten- 
tion. From  defendant's  answer  it  appeared  that  their  claim  was  ^ 
founded  rxpoa  a  levy  under  attachment  in  a  suit  against  the  plain* 
tiff  and  her  husband.  The  plaintiff's  right  to  possession  is 
founded  upon  her  claim  that  the  property  belonged  to  her;  that 
of  the  defendants  upon  the  claim  that  it  was  community  prop- 
erty. And  the  question  presented  by  these  adyerse  claims  is  tha 
principal  one  which  we  are  called  upon  to  decide. 

AibSa  Bap..YOL.  UL-S  (V) 


18  Yaks  v.  Pugh.  [Wash*. 

There  is  a  fortlier  claim  that  error  was  conmdtted  by  the  trial 
court  ii^  refiudiig  to  strike  the  testiinoiiy  offered  by  the  plaintiff  U> 
show  that  she  had  been  damaged  by  the  detention  of  the  prop- 
erty. This  motion  was  aimed  at  all  of  the  testimony  npon  that 
subject  Some  of  it  was  clearly  competent.  The  motion  was^ 
therefore^  properly  denied.  There  was  enough  competent  testi- 
mony upon  the  question  of  damages  to  require  its  submission  ti> 
the  jury^  and^  as  no  exceptions  were  taken  to  the  manner  in  which 
it  was  submitted^  no  claim  of  error  can  be  sustained  growing  out 
of  the  court's  action  in  that  regard. 

It  appeared  from  the  testimony  that  the  property  had  been  ac- 
quired by  the  wife  with  money  which  she  had  received  from  per- 
sons whom  she  had  kept  as  boarders^  and  for  work  done  by  her  as 
a  dressmaker.  It  also  appeared  that^  before  she  consented  to  en- 
gage in  the  business  by  means  of  which  this  money  was  obtained, 
her  husband  told  her  that^  if  she  did  so^  whatever  money  she  made 
should  be  her  separate  property.  And  to  further  establish  the 
fact  that,  as  between  the  husband  and  wife^  it  was  understood  to 
be  the  business  of  the  wife,  and  not  of  the  community^  it  waji 
shown  that  the  husband  paid  the  wife  for  his  board  the  same  as 
did  other  boarders.  That  the  earnings  of  the  wife,  ®®  as  well  bb 
those  of  the  husband,  when  they  were  living  together,  prima  facie 
belong  to  the  community  has  been  held  to  be  the  law  in  most,  if 
not  all,  of  the  states  which  have  statutes  similar  to  our  own. 
This  rule  was  recognized  and  applied  to  the  statutes  of  this  state 
in  the  case  of  Abbott  v.  Wetherby,  6  Wash.  507;  36  Am.  St.  Eep. 
176.  Under  it,  if  the  wife  had  don,e  what  she  did,  without  any 
agreement  between  herself  and  her  husband  as  to  who  should 
have  the  benefit  of  her  services,  the  money  received  therefor 
would  have  been  that  of  the  comnnmity.  It  follows  that  if  the 
money  was  hers,  it  was  by  reason  of  the  fact  that  what  was  said 
and  done  by  the  husband  amounted  to  a  gift  to  her  of  the  money 
received.  It  is  not  claimed  that  this  would  not  have  been 
sufficient  for  the  purpose,  if  the  property  had  been  in  ex- 
istence, and  had  been  at  the  time  delivered  to,  and  since 
retained  by,  the  wife.  But  the  contention  is,  that  at  the 
time  the  arrangement  was  entered  into,  that  which  was  at- 
tempted to  be  donated  was  not  in  existence  and  could  not 
be  delivered,  and  that  for  that  reason  the  attemprted  gift 
could  have  no  effect  The  general  rule  is  that  a  gift,  to  be  effec- 
tive, must  be  consummated  by  delivery,  but  it  does  not  follow 
that,  under  the  circumstances  disclosed  bv  the  evidence  in  this 
case,  the  money  reoeived  by  the  wife  was  not  legally  donated  by 
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the  husbond.  The  consent  on  hia  part  that  the  ahoidd  fender 
these  semces,  and  receive  pay  therefor  as  her  own,  was  a  oontina- 
ing  arrangement^  and  was  in  force  at  the  time  slie  receiyed  the 
money;  hence,  when  she  received  each  sum,  she  received  it  as  her 
own  by  express  direction  of  her  husband^  and  the  effect  was  th« 
same  as  though  the  money  had  first  been  in  his  hands,  and  had 
been  then  delivered  to  her  as  a  gift.  Besides,  if  the  technical 
legal  title  to  the  money  may  be  said  not  to  have  passed  ®^  to  her, 
yet,  under  the  circumstances,  when  the  several  articles  were  pur- 
chased, brought  into  the  house,  and  taken  possession  of  by  her  as 
her  separate  property,  with  the  consent  of  the  husband,  such 
consent  and  taking  possession  amounted  to  a  gift  from  the  hus- 
band to  the  wife. 

Property  acquired  under  circumstances  very  similar  to  those 
disclosed  by  this  record  have  been  held  by  the  courts  of  other 
states  to  belong  to  the  wife:  See  Johnson  v.  Burford,  39  Tex.  242; 
Yon  Glahn  v.  Brennan,  81  Oal.  261;  and  no  case  holding  to  the 
contnuy,  where  the  circumstances  were  at  all  similar,  has  been 
brought  to  our  attention. 

The  effect  of  such  an  arrangement  between  husband  and  wife, 
when  attacked  by  creditors  who  were  such  at  the  time  the  prop- 
erty was  acquired,  is  not  here  presented.  It  is  nowhere  shown 
that  any  of  the  property  was  obtained  after  the  debt  was  incun*ed, 
for  which  the  action  was  brought.  Besides,  the  natiire  of  the 
property  was  such  that  a  creditor  would  not  be  presumed  tx>  have 
relied  upon  it  as  a  basis  for  credit.  It  was  subst^tially  all  house- 
hold furniture  or  wearing  apparel,  and  exempt  from  execution  or 
attachment  to  a  householder  living  in  the  state. 

The  motion  of  the  appellants  for  a  peremptory  instruction  to 
the  jury  to  find  in  their  favor  was  rightfully  denied,  and  the 
proofs  wBre  sufficient  to  support  the  verdict  of  the  jury  to 
effect  that  the  goods  were  the  separate  property  of  the  wife. 

The  judgment  will  be  affirmed. 

Anders,  Scott,  Dunbar,  and  Gordon,  JJ.,  concur. 


HUSBAND  AND  WIFE— SBPARATB  FROPBRTT  OF  WIFE.— 
THB  EARNINGS  of  a  married  woman,  made  with  the  consent  of 
ber  husband,  are  her  separate  property:  Note  to  Abbott  t.  Wetherby, 
8fl  Am.  St.  Rep.  182:  McNan^ht  ▼.  Anderson.  78  Ga.  499;  6  Am.  St 
Rep.  278,  and  note;  Wren  r.  Wren,  100  Cal.  276;  8B  Am.  St  Rep.  287, 
and  note;  but  see  to  the  contrary  Bailey  t.  Gardner,  81  W.  Va.  9i;  It 
Am.  St  Rep.  847,  and  nota» 
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Rogers  v.  Miller. 

[18  W18HIKOION,  82.] 

ADYBRSB  POSSESSION— PLEADING.— In  an  action  to  quiel 
title,  an  allegation  of  ownership  In  fee  admits  ©rootf  o<  any  tltla^ 
Including  that  acquired  by  adyerse  poBBession. 

ADVERSE!  POSSESSION.— E)vi<lence  that  a  person  has  for 
twenty-five  years  listed  land  for  taxation,  and  paid  the  taxes  thereon, 
being  part  of  the  time  in  actual  possession,  continually  and  unlnterw 
ruptedly  exercising  the  usual  acts  of  ownership,  and  refusing  tx>  ex- 
tend lii^e  privileges  to  others,  is  competent  amd  sufficient  to  estaibUali 
adverse  possession. 

MORTGAGES— DEISCRIPTION  OF  PREMISES.— If  a  claim- 
ant  for  public  land  enters  and  settles  thereon  prior  to  its  survey,  and 
mortgages  all  of  his  "land  claim,"  the  mortgage  is  sufficient  to  pass 
the  title  to  such  claim  as  located  by  subsequent  survey,  although  the 
description  in  the  mortga^  is  erroneous,  and  does  not  correspond 
with  that  of  the  patent. 

JUDGMENTS  —  PRESUMPTION  —  COLLATERAL  ATTACK. 
As  against  collateral  attack  on  the  ground  that  the  summons  was  in- 
sufficient to  confer  jurisdiction,  it  must  be  presumed  in  aid  of  ths 
judgment  reciting  that  service  of  the  complaint  and  notice  had  been 
duly  made  according  to  law,  tihat  another  and  sufficient  summons  was 
Issued  and  served,  if  there  was  ample  time  therefor  after  the  comple- 
tion of  the  publication  of  the  first  summons,  and  there  Is  no  evldenot 
to  the  contrary. 

TRIAL  COURT  MAY  REOPEN  A  CASE  after  sobmlssion  and 
receive  other  testimony  aft^  due  notice  to  the  parties. 

I.  A.  Town  and  W.  W.  Likens,  for  the  appellant 
Shaipetein  &  Blattner,  for  the  respondents. 

®*  GORDON,  J.  This  appeal  is  from  a  decree  of  tiie  euperior 
court  of  Pierce  county,  quieting  respondents'  title  to  certain  real 
property.  It  appears  from  the  record  that  some  time  in  1850 
William  B.  Wilton  settled  upon  the  premises  in  dispute  under  the 
act  of  ®*  Congress  of  September  27, 1860,  known  as  the  donation 
act.  On  April  7,  1855,  he  filed  his  notification.  On  May  29, 
1869,  he  submitted  his  final  proof  to  the  register  and  receiver  of 
the  United  States  land-office  at  Olympia,  which  proof  was  ac^ 
cepted  by  them  and  certificate  for  patent  duly  issued.  On  August 
27, 1871,  a  patent  for  said  land  was  issued.  On  January  9,  1860, 
after  the  expiration  of  the  period  of  residence  required  by  the 
donation  act,  Wilton  and  wife  mortgaged  the  premises  to  S.  Mo- 
Caw  and  respondent  Bogera  to  secure  the  payment  of  six  hundred 
and  one  dollars  due  on  January  1, 1862.  Thereafter  prooeedings 
were  instituted  in  the  district  court  of  the  third  judicial  district 
of  Washington  Temtory,  and  on  the  twenty-fifth  day  of  May, 
1866,  a  decree  of  foareclosure  was  duly  made  and  entered  therein. 
Pursuant  to  said  decree,  said  mortgaged  premises  were  sold,  said 
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mortgagees  becoming  the  purchasen  at  said  sale,  which  sale  waa 
tiieieaf  ter  confirmed  by  an  order  of  said  court,  aod  a  deed  to  ssid 
premises  duly  ezeetited  by  the  sheriff.  Subsequently,  respondent 
littlejohn  succeeded  to  ill  of  the  interest  of  said  MoCaw  in  said 
premises.  It  further  appears  that  some  time  in  1861  or  1862  said 
Wilton  remoyed  from  tiie  territory  of  Washington  to  Mexico;  that 
thereafter  his  whereabouts  was  ui]Jaiown  to  his  former  friends  and 
acquaintances,  who  belieyed  him  dead.  On  the  18tli  of  August, 
1890,  said  Wilton  conveyed  said  premises  to  the  appellant, 
Miller. 

The  lower  court  found  that  the  respondents  ''are  now,  and 
for  a  period  of  more  than  twenty  years  preceding  the  commence- 
ment of  this  action  had  been,  in  the  possession''  of  the  premises 
in  question,  end  that  they  ''are  the  owners  in  fee  each  of  an  un- 
divided one-half  of  said  premises.  That  the  claim  of  the  defend- 
ant [appellant]  to  said  premises  is  without  any  right  ®^  what- 
ever, and  the  said  defendant  [appellant]  has  neither  estate,  rights 
title,  nor  interest  whatever  in  said  land  or  any  part  thereof." 

The  appellant  contends  that  respondentB  did  not  plead  adverse 
possession  under  color  of  title,  and  that  the  lower  court  erred  in 
permitting  any  evidence  thereof  to  be  given.  This  contention  we 
think  is  unfounded.  The  allegation  of  ownership  in  fee  entitled 
the  respondents  to  introduce  proof  of  any  title,  including  that 
aeqiiiied  by  adverse  possession.  Such  was  the  holding  of  this 
court  in  Baymond  ,v.  Morrison,  9  Wash.  156,  where  it  was  said: 
'It  would  only  have  been  necessary  for  them  to  allege  that  they 
were  the  owners  in  fee,  and  lawfully  seised  and  possessed  of  it,  in 
order  to  state  a  good  title  in  themselves.  They  could  then  have 
proved,  upon  the  trials  that  their  title  was  based  upon  an  adverse 
possession  maintained  for  the  requisite  period,  since  such  pos- 
session is  now  generally  held  to  confer  upon  the  possessor  the 
absolute  legal  title  in  fee  of  the  estate.'' 

The  evidence  of  adverse  possession  was  competent  and  suffi- 
cient. It  is  undisputed  that  for  twenty-five  years  last  past  the 
respondents  regularly  listed  said  land  for  taxation;  that  it  has, 
during  all  of  said  time,  been  assessed  to  them,  and  the  taxes 
thereon  have  for  said  entire  period  been  paid  by  them;  that  they 
continually  and  without  interruption  exercised  the  usual  acts  of 
ownership,  selling  timber  to  different  persons  and  refusing  to 
permit  others  to  take  timber  therefrom,  and  suffering  parties  to 
go  upon  the  land  and  refusing  to  extend  like  privileges  to  others, 
and  for  a  portion  of  the  time  the  property  had  been  in  the  actual 
possession  of  their  agent    We  have  examined  the  evidence  sub- 
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znitted  below^  and  think  it  amply  sufficient  to  sustain  the  finding 
of  the  lowBT  court  in  this  ^^  regard,  and  that  the  case  made  by 
the  evidence  is  much  stronger  than  that  presented  by  the  record 
in  Bellingham  Bay  Land  Co.  y.  Dibble,  4  Wash.  764,  whidh  was 
there  held  sufficient. 

2.  The  description  of  the  premises  in  the  notification  filed  by 
Wilton  in  1855  conflicts  with  the  description  given  in  the  nLori>- 
gage  to  McCaw  and  Rogers,  heretofore  mentioned,  and  the  de- 
scription contained  in  the  certificate  and  patent  also  confiictswitli 
both  the  description  in  the  mortgage  and  notification;  and  it  is 
contended  by  the  appellant  that  the  mortgage  does  not  cover  any 
of  the  premises  described  in  the  notification,  excepting  only  ten 
acres.  He  further  contends  that,  if  this  was  due  to  a  mistake  in 
describing  the  premises  in  the  mortgage,  the  latter  should  hare 
been  reformed  prior  to  foreclosure,  and  that  a  deed  founded  upon 
such  false  and  erroneous  description  is  wholly  insufficient  to  give 
color  of  titie.  From  the  proof  it  satisfactorily  appears  tlvat  Wil- 
ton entered  but  one  piece  of  land  under  said  donation  act  and 
had  but  one  '^and  claim";  that  his  settiement  thereon  was  made 
prior  to  the  survey.  In  said  mortgage  the  premises  are  described 
as  ^'all  of  that  certain  parcel  or  quarter  section  of  land  known  as 
Wilton's  land  claim,  situated  on  what  is  known  as  The  Narrows^ 
at  the  entrance  of  Puget  Sound,  south  and  east  side  marked  and 
bounded,"  etc.  (then  follows  a  miore  particular  description).  The 
act  of  Congress  in  question  authorized  the  claimant,  after  the  sur- 
veys were  extended,  to  make  his  claim  conform  as  nearly  as  prac- 
ticable to  legal  subdivisions.  What  he  undertook  to  morigage, 
and  did  mortgage,  was  his  ^^and  claim/'  and  the  mere  fact  that  a 
subsequent  survey  disclosed  that  the  particular  description  of 
such  *land  claim"  contained  in  the  mortgage  was,  in  fact,  erro- 
neous, ®®  cannot  avail  the  appellant:  Vallejo  Tjand  Assn.  v. 
Viera,  48  Cal.  572;  Kernan  v.  Baham,  45  La.  Ann.  799. 

3.  Appellant  also  insists  that  the  decree  of  the  district  court 
foreclosing  said  mortgage  was  and  is  void  for  want  of  jurisdiction, 
because  the  notice  or  summons  issued  to  defendant  in  said  cause 
was  not  in  the  form  required  by  law,  in  this,  tliat  the  time  pro- 
vided in  said  summons  for  the  appearance  of  said  defendant  wa« 
therein  stated  to  be  three  months  after  September  25,  1865,  in- 
stead of  two  months,  and  that  the  words  of  the  statute,  "which 
•will  come  on  to  be  heard  at  the  first  term  of  the  court,"  are  not 
contained  in  said  notice  or  summons.  For  a  better  understanding 
of  this  objection,  it  may  be  stated  that  all  of  the  files  in  the  fore- 
closure suit  are  lost,  and  none  of  them  were  produced  upon  the 
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trial  of  this  cause  below.  Secondary  eTidence  as  to  certain  of  the 
proceedings  taken  in  said  foreclosure  action  was  offered  and 
xeceiTed. 

We  deem  it  nnnecessaiy  to  determine  whether  a  eammons  of 
the  chaiacter  so  shown  to  have  been  issued  in  said  cause  was  le- 
gally sufficient^  in  view  of  other  considerations  which  seem  to  ui 
of  controlling  importance^  yiz:  1.  The  decree  itself  recites  that  it 
appeared  to  the  court  therein  that  ^'service  of  the  complaint  and 
notice  had  been  duly  made  according  to  law'';  and  2.  Assuming 
(without  deciding)  that  the  summons  in  question  was  legally  in- 
aufficient^  there  nevertheless  was  ample  time  after  the  completion 
of  the  publication  of  such  summons  for  another  and  entirely  suffi- 
cient summons  to  have  been  issued  and  serred,  and^  in  the  absence 
from  the  record  of  any  such  summons  or  evidence  concerning  it» 
thiB  court  would  ^^  presume,  in  aid  of  the  decree  and  as  against 
collateral  attack,  that  such  was  the  fact 

'^very  fact  not  negatived  by  the  record  will  be  presumed  in 
aid  of  the  judgment,  and  it  will  only  be  held  yoid  when  it  affirm- 
atively appears  from  the  record  that  the  court  had  no  jurisdiction 
to  render  it":  Munch  v.  McLaren^  9  Wash.  676. 

The  court  rendering  the  deoree  of  foreclosure  was  a  court  of 
general  jurisdiction  having  jurisdiction  of  the  subject  matter, 
and  it  became  a  question  for  it  to  determine  the  sufficiency  of  the 
aervice  of  summons  in  said  case.  That  question,  as  we  have  seen, 
it  did  determine,  and  the  decree  expresses  such  determination, 
viz.,  that  service  of  the  complaint  and  notice  had  been  duly  made 
according  to  law. 

^^here  having  been  time  for  another  summons  and  for  a  valid 
service  of  the  same,  they  will  be  presumed,  in  the  case  of  such  a 
finding*':  Mulvey  v.  Gibbons,  87  111.  367;  Miller  v.  Handy,  40  IlL 
448;  Lyle  v.  Horstman  (Tex.  Civ.  App.),  26  S.  W.  Eep.  802. 

The  finding  of  the  couri;,  "that  service  of  the  complaint  and 
notice  had  been  duly  made  according  to  law,'*  is  not  contradicted 
by  merely  showing  that  a  summons  which  was  legally  insufficient 
had,  in  fact,  been  published. 

"As  much  reliance  ought  to  be  placed  on  the  finding  of  a  court, 
as  respects  its  jurisdiction,  as  to  other  facts  in  the  case,  nnless 
contradicted  by  the  record  itself— otherwise  opportunity  might 
be  afforded  in  many  instances,  by  the  destruction  of  the  files  by 
parties  interested,  or  by  mere  accident,  to  defeat  sales  ma^e  in 

the  utmost  good  faith It  is  conceded  the  summons  to  the 

July  term  of  the  county  court  was  without  authority  of  law,  and 
that  service  upon  it  would  have  given  the  court  no  jurisdiction 
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over  the  peiscm  of  the  defendant.  But  between  that  term  and  the 
convening  of  the  court  for  the  August  ^^  term  there  was  ample 
time  in  which  another  summons  might  have  been  issued  auod 
served.  It  must  have  so  appeared  to  the  courts  for  it  eolemnly 
found  defendant  Qiad  due  and  legal  notice'  of  the  filing  of  the 
petition,  from  the  return  of  the  sheriff  on  the  summons.  There 
is  nothing  to  show  the  court  acted  on  the  void  summons  to  the 
July  term  of  the  court  The  presumption  is,  the  court  knew 
that  summons  was  void,  as  having  been  issued  contrary  to  the 
provisions  of  the  statute,  and  that  service  of  it  by  the  sheriff  did 
not  give  the  defendant  'due  and  legal  notice'  of  the  filing  of  the 
petition.  How,  then,  did  the  court  find  it  had  juiisdtetion  of  the 
person  of  the  defendant?  It  must  have  been  from  a  summons 
issued  to  the  August  term,  upon  which  there  was  the  proper  re- 
turn of  service  by  the  sheriff;  otherwise,  its  finding  on  the  ques- 
tion of  jurisdiction  would  be  absolutely  xmtrue.  All  Toesonable 
presumptions  are  in  favor  of  the  jurisdiction  of  the  courts  and 
the  law  will  presume  prima  facie,  at  least,  from  the  finding  of  the 
court,  that  such  was  the  fact;  that  such  summons,  with  the  proper 
return  on  it,  was  before  the  court,  and  may  have  been  abstracted 
or  lost  from  the  files'':  Matthews  v.  Hoff,  113  111.  90. 

4.  It  appears  that  after  this  cause  had  been  submitted  to  the 
court  below  upon  the  proofs  and  arguments  of  counsel,  the  court 
reopened  the  cause  and  received  further  testimony  upon  behalf 
of  plaintiffs.  This  testimony  was  taken  only  after  due  notice 
to  the  appellant.  We  think,  under  the  circumstances,  that  the 
course  pursued  was  not  an  abuse  of  the  discretionary  powers  of 
the  trial  courts  and  we  have  failed  to  find  anything  in  the  testi- 
mony 60  taken  that  could  be  considered  as  affecting  the  rights  of 
parties. 

Other  points  of  error  presented  by  appellanfs  brief  has  been 
examined,  but  we  consider  none  of  them  of  sufficient  importance 
to  warrant  a  reversal  of  the  decree,  which  will  be  affirmed* 

Anders,  Scott,  and  Dunbar,  JJ.,  concur. 

^  Hoyt,  C.  J,,  concurred  in  the  result^  but  not  in  what  it 
aaad  as  to  adverse  possession. 


AiyVBRHB  POSSESSION.— AOTS  BQUIVALBNT  TO  NOTtOBL 
Bxtended  note  to  De  Frieze  T.  Quint,  28  Am.  8t  Bep.  10O-1JB2;  note 
to  Downlnir  r.  Mayes,  46  Am.  St  Bep.  90L 

JUDOMBNTS-^COIiLATIDRAL  ATTACK— PBtBBUMPTION  ASTO 
FROCBaSS.— In  a  collateral  attack  upon  a  domesrtic  ladgment  of  a 
court  of  general  jurisdiction,  every  presumption  will  be  Indulged  ill 
favor  of  tlie  Talldity  of  tbe  Judgment:  Kote  to  Sean  t.  Beaoi^  44  Am. 
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ft.  Rep,  214;  HarOy  y.  Beatgr,  84  Tez.  662;  31  Am.  St.  Bep.  80,  And 
Dote.  See,  also,  the  extended  notes  to  Morrill  ▼.  MorriU,  28  Aiii.  Bt 
Bep.  113,  and  Melia  y.  filmmons,  80  Am.  B^.  748. 

TRIAL— REOPEtNINO  QASB.— Tbe  refusal  of  a  trial  court  to  x^ 
open  a  case  after  the  close  of  the  trial  for  the  puipose  of  allowing 
additional  evidence  to  be  Introduced  is  no  abuse  of  discretion  where 
no  excuse  la  shown  for  not  haying  produced  the  eryldence  at  the  trial: 
OoDsoUdated  Mat  Bank  y.  Pacific  Coast  &  &  Oo^  06  Cal  1;  28  Anu 
8t  Rep.85. 


Stalloup  V.  Taooma. 

pa  WAflBiNcnoir,  141.] 

JUDGMBNTS— BBS  JUDIOATA.— The  supreme  coiart  of  tha 
state  will  take  Judicial  notice  ot  its  records,  and  ot  what  Issues  were 
presented  for  determination  by  the  record  In  a  glyen  case,  and  wiU 
not  entertain  or  consider  an  ULfounded  allegation  of  a  complaint  that 
certain  qd^estlons  were  not  presented  for  determination  In  such  case. 

JUDGMENTS— BBS  JUDICATA— MUNICIPAL  BONDS.— In 
an  action  by  a  taxpayer,  on  behalf  of  hhnself  and  all  others  similarly 
situated,  to  restrain  a  city  from  Issuing  municipal  bonds,  a  decision 
deitermining  their  validity  Is,  In  the  absence  of  fraud  or  colluBiooi, 
conciusiye,  in  a  subsequent  action  by  another  taxpayer  tx>  restxttin  the 
payment  of  interest  thereon,  especially  when  the  same  questions  con- 
cerning the  legality  of  the  bonds  are  presented  In  both  actions. 

BLKOTIONS— BBGISTBATION.— The  nght  to  vote  at  any  elec- 
tion, general  or  i^^ecial,  resides  In  those  possessing  the  constitutional 
qualifications,  sul>ject  only  to  compliance  with  Buch  reasonable  pxx>- 
Tisions  respecting  registration  and  regulating  the  exercise  of  the 
right,  aa  the  legislature  may  provide,  but  the  mere  failure  or  neglect 
of  the  legislature  to  make  any  provision  for  registration  does  not 
operate  to  deprive  those  having  the  constitutional  qualifications  from 
exercising  the  elective  franchise. 

MUNICIPAL  BONDft-ISSUANCB-VALIDITY.— The  motives 
which  induce  voters  to  authorize  the  Issuance  of  municipal  bonds, 
cannot  be  Inquired  Into  by  the  courts,  when  the  propriety  of  becom- 
ing indebted  for  the  purpose  for  which  such  bonds  are  issued,  has 
been  committed  to  such  voters  by  the  legislature  of  the  state. 

MUNICIPAL  BONDS.— A  JUDGMENT  THAT  NEGOTIABLE 
MUNICIPAL  BONDS  ABB  INVALID,  is  not  binding  on  hold- 
ers for  value  before  maturity  who  are  strangers  to  the  record. 

B.  Sheeks,  F.  H.  Giaham,  and  A.  B.  Titlow,  for  the  appellant. 

J.  Wickersliamy  S.  W.  Gibbs^  and  Crowley^  Sxdlivan  ft  Gtobs- 
cup,  for  the  respondent. 

*^  QOBDON,  J.  This  action  was  brought  by  the  appellant, 
a  citizen  and  taxpayer  of  the  city  of  Taocnna,  for  himself  and  all 
€ftheTB  similarly  situated,  against  the  respondent  dty,  to  enjoin  it 
from  paying  the  interest  on  seventeen  hundred  and  fifty  nego- 
Bable,  interest  bearing  bonds  of  the  denomination  of  one  thou- 
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sand  dollare  eajch^  said  bonds  having  been  issued  by  tbe  respond** 
ent  city  and  delivered  to  one  C.  B.  Wright  and  to  the  TacomA 
Idght  and  Water  Company^  a  corporation  (of  which  said  corpora- 
tion the  said  Wright  is  the  principal  stockholder)^  in  exchange  for 
a  certain  light  and  water  plant,  water  supply^  and  equipment. 

The  lower  court  having  sustained  the  demurrer  of  the  respond- 
ent to  appellant's  complaint^  and  the  appellant  haying  elected  to 
stand  by  his  pleading,  judgment  ^^^  was  rendered  below  dismiss* 
ing  said  action,  from  which  judgment,  and  from  the  order  sus- 
taining said  demurrer,  this  appeal  is  prosecuted.  The  com- 
plaint is  very  voluminous,  comprising  some  twenty-one  closely 
type-written  pages.  The  conclusion  reached  by  us  renders  it  un- 
necessary to  consider  many  allegations  contained  in  it  Appel- 
lant assails  the  validity  of  the  bonds  for  two  principal  reasons: 
1.  Because  the  election  at  which  the  voters  of  the  city  author- 
ized their  issuance  was  held  without  any  registration,  contrary  to 
the  provisions  of  the  constitution  of  the  state;  and  2.  That  the 
aggregate  amount  of  the  bonds  authorized  at  the  election  so  held 
was  in  excess  of  the  limit  of  indebtedness  fixed  by  the  constita- 
tion. 

This  is  the  third  case  which  has  been  before  this  court;  involv- 
ing the  legality  of  said  election.  The  first  case  was  that  of  Sey- 
mour V.  City  of  Tacoma  and  the  Tacoma  light  and  Water  Com- 
pany, and  is  reported  in  6  Wash.  138;  the  second  cause  was  be- 
tween the  same  parties,  and  is  reported  in  6  Wash.  427.  The  first 
of  these  cases  was  instituted  prior  to  the  time  of  holding  tbe 
election,  and  for  the  purpose  of  having  the  ordinance  which  pro- 
vided for  the  submission  of  the  proposition  to  the  voters  adjudged 
invalid  and  void,  and  for  the  further  purpose  of  enjoining  and 
restraining  the  city  and  its  officers  from  calling  or  holding  said 
election,  and  from  expending  the  funds  of  said  dty  for  that  pxtr^ 
pose.  The  second  cause  was  instituted  subsequent  to  the  election, 
but  prior  to  the  issuing  of  the  bonds.  Its  purpose  was  to  enjoin 
the  city  and  its  officers  from  issuing  said  bonds,  or  from  attempt- 
ing to  obligate  said  city  for  the  payment  thereof.  Each  of  said 
causes  was  prosecuted  by  the  plaintiff  as  a  citizen  and  taxpayer  in 
his  own  behalf,  and  in  behalf  of  all  other  taxpayers  *'**  of  the 
city  similarly  situated.  In  the  first  case  above  referred  to,  this 
couri:  construed  the  ordinance  under  which  the  proposition  to 
purchase  the  plant  and  issue  said  bonds  was  submitted  to  the 
leo^l  voters  of  said  city;  also  the  act  of  the  legislature  of  March 
26,  1890,  authorizing  cities  to  purchase  waterworks  and  light 
plants;  and  upon  the  subject  of  registration  the  couri;  then  aadd: 
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^B  baye  but  one  registration  Lnr  in  this  state  wUch  is  found 
m  chapter  8  of  the  General  Statutes.  Section  467  declares  that 
the  proTkions  of  the  law  shall  apply  to  all  elections  for  municipal 
and  other  officen;  but  we  fail  to  find  any  application  of  it  to  eleo- 
tioDs  of  this  land.  Section  9  of  tiie  diarter  [of  respondent  dly] 
requires  registration  ^as  provided  by  the  general  laws  of  the  stated; 
aid  section  13  declares  that  no  person  shall  be  entitled  to  Tott 
unless  be  is  a  qualified  elector  under  the  state  laws,  and  has  regis- 
tered 'as  provided  by  law/  But  there  being  no  state  law  requiring 
registration  at  elections  of  this  character^  these  provisions  of  the 
charter  are  inoperative^  and  any  elector  can  vote.'' 

In  referring  to  what  was  said  by  this  eourt  in  that  case,  tba 
learned  counsel  for  the  appellant  berein  say  in  their  brief:  'Tbe 
court  very  properly  decided  that  the  registration  statutes  did  not 
apply  to  elections  of  that  chaiacter^''  and  in  appellant's  complaint 
m  this  case  it  is  alleged  that  ''the  legiBlature  of  the  state  of  Wadi* 
ington  has  passed  no  law  by  which  said  pretended  election  (for 
voting  on  issuing  bonds)  could  be  beld^"  beca»use  of  its  failure  to 
make  provision  for  registration.  But  appellant  insists  that  the 
opinion  in  that  case  relating  to  registration  was  based  on  the  stat^ 
ute  alone,  and  that  the  counsel  for  the  respective  parties  to  that 
htigation  suppressed  the  true  facts  in  that  case,  and  that  the  pro- 
vision of  the  constitution  ^"^  of  this  state  upon  the  subject  of 
registration  was  not  called  to  the  attention  of  the  court 

The  provision  of  the  constitution  referred  to  is  section  7,  ar- 
ticle 6,  and  is  as  follows:  'The  legislature  shaU  enact  a  regiiiitra- 
tion  law,  and  shall  require  a  compliance  with  such  law  before  any 
dector  shall  be  allowed  to  vote;  provided,  that  this  provision  is 
not  compulsory  upon  the  legislature,  except  as  to  cities  and  towns 
having  a  population  of  over  five  hundred  inhabitants.  In  all 
other  cases,  the  legislature  may  or  may  not  require  registration  as 
a  prerequisite  to  the  right  to  vote,  and  the  same  system  of  regis- 
tration need  not  be  adopted  for  both  classes." 

It  is  conceded  that  said  city  of  Tacoma  now  has,  and  at  this 
tune  of  the  election  herein  referred  to  and  for  many  years  prior 
thereto  had,  a  population  exceeding  twenty-five  thousand.  The 
appellant  further  insists  that,  inasmuch  as  the  legislature  of  the 
atate  of  Washington  has  not  made  provision  for  registration  for 
elections  of  tiiis  character,  there  is  no  constitutional  basis  or  eru- 
thoriiy  for  bolding  such  an  election,  and  that  the  bonds,  for 
that  reason,  are  absolutely  void.  The  Seymour  case  first  above 
cited  was  decided  by  this  court  before  the  bonds,  which  appellant 

here  seeks  to  have  adjudged  invalid^  were  issued,  and  if  the  quae- 
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tion  we  are  now  discussing  were  the  sole  and  controlling  question 
in  the  decision  of  this  case^  we  should^  in  yieiv  of  the  fact  that 
the  bonds  of  the  oity  negotiable  in  foxm  were  thereafter  iasufid, 
hesitate  before  promulgating  a  decision  discrediting  said  bonds 
for  any  reason  whioh  existed  at  the  time  when  said  former  case 
was  pending^  and  which  it  would  hare  been  the  right  of  parties 
to  have  urged  therein. 

This  court  will  take  judicial  notice  of  its  leooards^  and  of  wLat 
issues  were  presented  for  determination  by  the  lecoird  in  a  given 
cause,  and  will  not  entertain  ^^^  or  consider  an  allegation  of 
the  character  contained  in  pamgraph  7  of  the  complaint  herein^ 
when  it  appears  from  an  inspection  of  such  record  that  the  mat- 
ters 80  alleged  are  unfounded. 

Many  of  the  allegations  of  the  complaint  herein  relate  to  quea- 
•tions  which  were  distinctirely  raised  in  the  pleadings  in  the  Sey- 
mour cases  aboYe  cited,  and  extended  arguments  were  made  upon 
them  in  briefs  of  counsel  therein,  and  sudh  questions  have  been 
disposed  of  by  this  court  in  rendering  judgment  in  said  cases. 

The  contention  of  counsel  that  the  constitutional  necessity  for 
registration  was  not  urged  upon  the  court's  attention  in  the  first 
Seymour  case  is  unfounded.  An  inspection  of  the  briefs  in  that 
case  discloses  that  the  question  was  discussed,  and  fourteen  pages 
of  the  brief  of  the  respondent  therein  were  entirely  deyoted  to 
the  discussion  of  the  claim  that  registration  was  essential  to  the 
validly  of  the  then  proposed  election — said  discussion  treating 
of  constitutional,  as  well  as  statutory,  requirements — and  while 
it  is  true  that  mention  of  the  constitutional  provision  is  not  made 
in  the  opinion  of  the  court  in  that  case,  it  does  not  follow  that 
it  did  not  receive  the  consideration  of  the  court  The  rule  is 
that  ^'a  decision  once  made  in  a  particular  controversy,  by  the 
highest  court  empowered  to  pass  upon  it,  is  conclusive  upon  the 
the  parties  to  the  litigation  and  their  privies,  and  they  are  not 
allowed  afterward  to  revive  the  controversy  in  a  new  proceeding 
for  the  purpose  of  raising  the  same  or  any  other  questions. 
....  Whatever  the  question  involved,  whether  the  interpre- 
tation of  a  private  contract,  the  legality  of  an  individual  act,  or 
the  validity  of  a  legislative  enactment,  the  role  of  finality  jb  the 
same'':   Cooley's  Constitutional  Limitations,  5th  ed.,  58. 

^^'^  It  is  true  that  the  appellant  was  not  a  nominal  party  in 
Seymour  v.  Tacoma,  6  Wash.  138,  427,  still  it  is  also  probably 
tme  that  as  a  taxpayer  he  could  not  be  heard  to  urge  any  oV 
jecUon  to  the  validity  of  the  bonds  that  could  not  be  urged  by 
the  city^  were  the  controversy  between  it  and  the  holder  of  the 
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b(md&  And  it  ifl  familiar  Unr  tbat  a  judgment  Imib  not  only 
every  defense  actually  nked  or  set  up  in  the  action,  but  alio 
ereory  other  defense  -which  might  hare  been  mged  therein: 
Cromwell  y.  County  of  Sac,  94  U.  S.  351;  Burlen  ▼.  Shannon^  99 
Maas.  200;  96  Am.  Dec.  733;  Howard  r.  Huron,  5  S.  Dak.  639; 
Hennann  on  Estoppel,  sec.  121. 

And  we  think  there  is  litUe  reason  and  less  anxthoriij  for  as- 
oepting  municipel  authorities  from  this  general  rule. 

We  do  not  mean  to  be  understood  aa  holding  that  parties  ait 
to  be  concluded  by  decUdons  obtained  by  others  in  fictitious  oon- 
troTeisies,  or  as  a  result  of  fraud  imd  oolluaion,  or  where  an  im- 
position has  been  practiced  upon,  the  court 

But,  as  already  noticed,  the  Seymour  cases  were  brought  by  a 
taxpayer  in  behalf  of  Mmsdf  and  all  others  similarly  situated, 
the  city  was  the  principal  defendant  there,  aa  it  is  the  sole  de» 
fendant  here,  and  there  is  identity  in  the  subject  matter  of  tha 
litigation.  In  the  first  of  said  cases,  it  was  urged  that  the  ordi- 
nance passed  by  the  city  authorities  for  submitting  the  propc^- 
titiona  to  purchase  the  plant  and  to  issue  the  bonds,  which  or- 
dinance was  set  out  in  the  complaint  in  that  action,  was  void, 
and  an  injunction  was  asked  restraining  the  officers  of  the  city 
from  calUng  an  election  to  submit  said  propositions  to  the  legal 
voters  of  the  dty,  because  of  the  alleged  invalidity  of  the  or- 
dinance. ^^^  This  oourty  on  appeal,  held  the  ordanance  valid 
and  effectuaL 

In  fhe  second  case,  brought  after  the  result  of  the  election  on 
the  propositions  so  submitted  to  the  electoiB  had  been  declared, 
but  prior  to  issuing  the  bonds,  an  injunction  was  sought  for  the 
purpose  of  restraining  the  city  and  its  officers  from  issuing  the 
bonds  because  of  the  illegality  of  the  election  and  the  invaUdity 
of  the  bonds.  The  recitals  expressed  upon  the  face  of  the  bonds 
were  set  out  in  the  oonnplaint,  which  complaint  also  contained  the 
allegation  that  '^e  debt  to  be  incurred  by  the  issuance  of  said 
bonds  •  •  •  .  will  be  more  than  five  per  centum  (the  limit  of  in- 
debtedness as  fixed  by  the  constitution)bof  the  taxable  property  in 
said  city,  as  ascertained  by  the  last  assessment  made  for  dty 
purposes.'^  This  court,  upon  appeal,  held  that  the  proceedings 
tttioiding  13ie  election  were  r^ular,  and  that  the  bonds  (except- 
ing only  as  to  seventy  thousand  dollars,  which  the  court  author- 
ized to  be  deducted  from  the  total  amount  to  be  issued)  did  not 
exceed  fhe  limit  of  indebtedness  imposed  by  the  constitution. 
r,  the  question  of  the  validity  of  the  bonds  involved  in 
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tins  controyetsy  was  decided  in  fhat  case:  Gell&ber  t.  Moxuids- 
▼iUe,  84  W.  Va.  780;  26  Am,  St.  Bap.  942. 

We  do  not  think  that  the  complamt  in  this  action  diaiges 
BVidh  fraud  in  the  conduct  of  the  casee  herein  refeared  to  aa  the 
Seymour  cases  as  will  operate  to  defeat  the  binding  effect  of  fhe 
decisions  rendered  therein.  For  that  purpoee,  we  think  the  alle- 
gations  of  the  complaint  whoUy  insuffident,  end  especially  ao 
when  considered  in  connection  with  what  is  disclosed  by  the 
records  of  this  court 

But  if  we  adopt  the  view  that  appellant  has  taken  with  regard 
to  this  court's  decision  in  the  first  of  the  ^^  so-called  Seymour 
casee^  and  proceed  to  the  inyestigation  and  determinatian  of  thia 
constitutional  question,  uninfluenced  by  anything  determined  in 
that  case,  we  think  that  the  contention  of  coimsel,  that  no  elec- 
tion for  the  purpose  of  issuing  bonds  can  legally  be  held  in  ft 
city  or  town  of  this  state  haYing  a  greater  population  than  fiye 
hundred  inhabitants,  because  of  the  failure  of  the  legislature  to 
make  prorision  for  the  registration  of  Toters  at  such  election,  ia 
not  well  founded.  The  case  differs  widely  from  one  where  the 
legislature  has  made  provision  for  registration  and  parties  ne- 
glect to  comply  therewith.  We  think  that  the  prohibition  of  the 
constitution  against  yoting  does  not  apply  until  after  a  r^istra- 
tion  law  has  been  passed,  and  a  compb'ance  therewith  made  po8~ 
sible  to  the  voter.  If  we  are  right  in  this  view,  it  is  easy  to 
understand  why  it  was  not  deemed  pertinent  to  make  mention  of 
the  constitiltion  in  the  first  Seymour  case.  But  we  think  that 
additional  reasons  may  be  adduced  to  demonstrate  the  unsound- 
ness of  appellant's  construction  of  article  6,  section  7,  of  the 
constitution.  By  reference  to  that  section,  it  will  be  seen  that 
if  registration  is  a  sine  qua  non  to  the  right  to  Tote  at  an  eleo- 
tion  of  this  character,  the  same  would  be  true  at  all  elections — 
general  as  well  as  special— elections  held  for  the  purpose  of 
choosing  state,  coxmty,  or  dty  officers,  as  well  as  elections  of 
the  character  here  in  question. 

^'Constitutional  provisions  concerning  the  qualifications  of 
voters  apply  to  all  elections,  whether  general  or  special'^  Mo- 
Creary  on  Elections,  sec.  14;  People  v.  Oanaday,  78  N.  C.  198; 
21  Am.  Bep.  465. 

Hence,  if  appellant's  position  is  well  taken,  the  conoluaon 
necessarily  is,  that  had  the  legislature  entirely  failed  to  pass  any 
registration  law  (instead  of  merely  passing  a  law  requiring  r^- 
istration  at  elections  for  ^^  state  and  other  officers) — on  eleo- 
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tion  of  any  character  withiii  this  state^  or  at  least  within  tcnms 
snd  cities  having  a  population  exceeding  five  hundred — would 
hsTe  beeu  legally  impossible^  inssnmch  as  the  constitutional  pro- 
mcHi  has  reference  to  electioiis  of  the  one  kind  as  weU  as  the 
oiher,  and,  until  the  legislature  nuide  proyiGdon  for  registration, 
no  election  for  any  purpose  could  be  legally  held.  If  this  be 
the  correct  Tiew  of  the  couAtilation,  we  might  well  inquire,  how 
(after  the  adoption  of  the  constitution)  was  an  election  pos- 
sible? We  were  then  without  a  registration  law,  and,  according 
to  af^Uanfs  contention,  could  hold  no  election  until  one  was 
passed.  Without  a  legislature  (the  members  of  which  the  con- 
sfitotion'  required  to  be  elected)  no  registration  law  could  be 
passed,  and  without  a  registration  law  no  legislature  could  be 
elected.  Bednction  ad  absurdum.  By  parity  of  reasoning,  all 
cities  and  towns  in  the  state  containing  a  population  exceeding 
fiye  hundred  should  hare  been  excluded  from  participating  in 
the  election  bdd  for  selecting  members  of  Congress  and  state 
officers,  and  putting  the  machinery  of  the  state  goTemment  in 
motion. 

In  construing  a  provision  of  the  constitution,  as  well  as  in 
the  oonstruction  of  a  statute  or  contract,  r^ard  must  be  had  to 
its  sereiral  proriBions  and  all  of  its  pairts.  If  any  part  of  it 
be  snsceptible  of  two  constructions,  that  one  should  be  adopted 
which  will  not  only  beet  harmonize  with  other  provisions, 
lurt  also  give  effect  to  every  agency  which  is  provided  by  it  to 
make  the  state  goyemment  effectiye.  Section  1,  article  6,  of  the 
OQDstitution  provides  that  ^all  male  persons,  of  the  age  of 
twenty-one  years  or  oyer,  possessing  the  following  qualifications 
shall  be  entitled  to  yote  at  all  eleotions,''  and  while  it  may  be 
that  ^^^  section  7,  article  6,  of  the  conrtitution  Is  binding  upon 
the  conscience  of  the  legislature  and  imposes  tiie  duty  of  acting, 
nevertheless,  the  failure  to  act  ougbt  not  to  be  construed  so  as  to 
depriye  ttie  citizen,  possessing  tiie  qualifications  prescribed  by 
flection  1  of  that  article,  of  his  constitutional  right  to  yote.  It 
would,  of  course,  be  competent  for  the  legislature — either  with 
or  witiiout  constitutional  mention  of  the  subject — to  provide  by 
•ppropriate  legislation  for  testing  the  yoters'  light,  and  preserv- 
ing the  purily  of  the  ballot^  but  'Vhen  the  constitution  pre- 
scribes the  qualifications,  wboever  possesses  them  has  a  constitu- 
fional  right  to  yote,  and  of  this  right  he  cannot  foe  depriyed  by 
l^atiye  enactment:  McCrary  on  Elections,  sec  17. 

Onr  conclunon  is,  that  the  right  to  vote  in  this  state  at  any 
daetiony  geixeral  or  special,  resides  in  those  possessing  the  quali* 
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fications  prescribed  by  Bection  1,  article  6,  of  the  oonsidtution, 
subject  only  to  compliance  with  such  reasonable  provisions 
specting  registration  and  regulating  the  exencdse  of  the  right, 
the  legislature  may  proTide^  but  the  mere  failure  or  neglect  of 
the  legislature  to  make  any  prorisioii  for  registration  does  not 
operate  to  deprive  those  having  the  qualificationa  of  the  consti- 
tution from  exercising  the  elective  franchise. 

Ck>nc6nung  the  other  objection  above  noticed^  viz.^  fhsi  the 
amount  of  bonds  authorized  at  the  election  waa  in.  excess  of  the 
limit  of  indebtedness  fixed  by  the  constitaticmy  little  need  be 
said.  As  already  noticed,  that  question  was  directly  involyed  in 
the  second  Seymour  case,  6  Warii.  427,  where  it  received  the  ex- 
tended consideration  of  this  coort,  and  was  directly  passed  upon. 
For  this  reason,  we  decline  to  consider  it  further.  Respondent 
contends,  and  we  think  justly,  that  parties  purchasing  such 
bonds  have  a  right  to  ^^^  rely  upon  the  law  as  declared  in  these 
decisions,  and  such  has  been  the  repeated  holding  of  the  supreme 
court  of  the  United  States:  Lee  County  v.  BogeiB,  7  Wall.  181; 
Harshman  v.  Ejiox  Coxmty,  122  U.  S.  306;  Gelpcke  v.  Dubuque, 
1  Wall.  176. 

We  are  unable  to  perceive  how  the  question  of  the  validity  of 
the  bonds  is  affected  by  the  allegation  that  the  treasurer  de* 
faulted  with  three  hundred  thousand  dollars  of  the  funds  of 
the  dty.  Nor  do  we  think  that  the  court  should  inquire  con- 
cerning the  motiyes  which  induced  the  voters  of  the  city  to  in- 
cur this  indebtedness,  as,  under  the  constitution  of  this  state, 
the  propriety  of  becoming  indebted  for  im>curing  light  and  wa- 
ter is  committed  to  such  votere. 

The  remaining  allegations  of  the  complaint  OPe  directed  to 
questions  which,  in  our  view,  ought  not  to  be  considered  by  a 
court  of  equity  withont  having  all  of  the  parties  directly  affected 
by  tiie  decree  before  it.  These  bonds  were  issued  puisuant  to 
legislative  authority  and  the  provisions  of  the  freeholders'  chai^ 
ter  of  the  dty  of  Tacoma.  From  an  examination  of  the  legi^ 
lative  enactments  and  the  charter  provisions,  we  think  the  bonds 
ftre  in  law  what>  in  fact,  they  purport  to  be — ^negotiable  bonds 
— that  is,  bonds  having  all  of  the  incidents  of  negotiability,  and 
which,  in  the  hands  of  a  holder  for  value  before  maturity,  cut 
off  defenses,  and  to  the  payment  of  which  the  faith  and  credit 
of  the  city  are  unquestionably  pledged.  Such  being  their  chaav 
acter,  the  court  would,  it  seems  to  us,  be  doing  an  idle  and  vain 
thing  in  deeredng  them  invalid.  Such  a  decree  could  have  no 
binding  force  as  against  strangers  to  the  record:  Boaid  t.  Texas 
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etc.  Ry.  Co.,  46  Tex.  316;  Hoppock  v.  ChamberB,.96  Mich.  509. 
"No  coiirt  can  adjudicate  directly  upon  a  person's  **"^  right, 
without  the  party  being  either  actually  or  constructiyely  before 
the  court* ':  Mallow  v.  Hinde,  12  Wheat.  193. 

In  Shields  y.  Barrow,  17  How.  130,  it  is  said  that  the  court 
^can  make  no  decree  affecting  the  rights  of  an  absent  person, 
and  can  noake  no  decree  between  the  parties  before  it,  which  so 
fax  inyolves  or  depends  upon  the  rights  of  an  absent  person  that 
complete  and  final  justice  cannot  be  done  between  the  parties 
to  the  suit  without  affecting  those  rights." 

This  question  engaged  the  attention  of  the  supreme  court  of 
the  Uniteil  States  in  a  veiy  recent  case — Oalifomia  t.  Southern 
Pac  Co.,  157  tr.  S.  229 — ^in  which  Chief  Justice  Puller,  speaking 
for  the  court,  said:  '^Sitting  66  a  court  of  equity,  we  cannot,  in 
the  light  of  these  well-aerbtled  principles,  escape  the  considera- 
tion of  the  question  whether  other  persons  who  have  an  immedi* 
ate  interest  in  resisting  the  demand  of  complainant  are  not  in* 
dispensable  parties,  or  at  least  so  far  necessary  that  the  cause 
should  not  go  on  in  their  absence.  Can  the  court  proceed  to  a 
decree  as  between  the  state  and  the  Southern  Pacific  Company, 
and  do  complete  and  final  justice,  without  affecting  other  per- 
sons not  before  the  court,  or  leading  the  controversy  in  such  a 
condition  that  its  final  termination  might  be  wholly  inconsistent 
with  equi'ty  and  good  conscience?*' 

And  the  court  decided  in  that  case  ^^hat  the  bill  must  be 
dismissed  for  want  of  parties  who  should  be  joined.** 

The  demurrer  to  the  complaint  was  properly  sustained,  and 
the  judgment  of  the  superior  oouit  is  affirmed. 

Hoyt,  C.  J.,  and  Scott  and  Anders,  JJ.,  concur. 


BVIDBNCB-JTTDICIAL  NOTICE.— Courts  will  take  Judicial  notice 
of  the  genuineness  of  their  own  records:  Extended  note  to  Lanfear  t. 
Mestier,  89  Am.  Dec.  eSS. 

JUDGMENTS— RES  JUDICATA.— The  only  matter  essential  to 
making  a  former  judgment  on  the  merits  conclusiye  between  the  par« 
ties  is  that  the  question  to  be  determined  in  the  second  action  be  the 
same  question  judicially  settled  in  the  first:  Huntley  y.  Holt,  69  Conn. 
102;  21  Am.  St.  Rep.  71;  Burner  v.  Hevener,  34  W.  Va.  774;  26  Anu 
St..  Rep.  948,  and  note;  Liddell  r.  Chidester,  84  Ala.  508;  6  Am.  St 
Rep.  387. 

JUDGMENTS— RES  JUDICATA-^MUNICIPAL.  BONDS.— A  judg- 
ment in  a  suit  brought  by  taxpayers  to  enjoin  the  issue  by  a  town 
of  certain  bonds,  by  wtiich  It  is  adjudged  that  such  bonds  should 
issue,  is  binding  on  an  the  other  taxpayers  of  the  town,  though  not 
parties:  Harmon  v.  Auditor  etc.,  123  111.  122;  5  Am.  St.  Rep.  502. 
See,  also,  Gallaher  t.  Moundsrllle,  34  W.  Va.  730;  26  Am.  St  Rep.  942. 

MUNICIPAL  BONDS.— This  subject  will  be  found  fuUy  discussed 
in  the  extensive  note  to  Jones  ▼•  Camden,  51  Am.  St  R^.  822^861« 

AM  ar.&ip.,Vou  LIL^S 
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BLEfOTIONS— EBGISTBATION  liAWS— VALIDITY  OF.— Proper 
and  reasonable  registration  laws  are  valid,  not  as  Imposing  upon  tb* 
electors  an  additional  qnallficatlon  created  by  statute,  but  as  a 
method  of  proving  the  existence  of  the  quallficatlotts  required  by  tb» 
constitution:  State  y.  Corner,  22  Neb.  265;  3  Am.  St  Rep.  207.  Tbe 
constitutionality  of  registration  laws  will  be  found  fully  treated  In 
the  notes  to  Boyer  y.  Teague»  19  Am*  St.  Bep.  568;  Daggett  y.  Hud* 
son,  54  Am.  Rep.  843-846;  fencer  y.  Board  of  Registration,  29  Am* 
iRep.  689-691;  Gapen  t.  Foster,  28  Am.  Dec.  642-661. 


Lbakb  t;.  Hayes. 

PS  WaSHIIVOTOM,  213.] 

PARiTITION—PLBADING.— Partition  must,  of  necessity,  be 
made  according  to  the  interest  of  the  respectiye  owners  of  tbe  land* 
and  the  court  does  not  commit  error  In  refusing  to  permit  the  defend- 
ant to  withdraw  an  answer  setting  up  the  entire  title  In  himself,  and 
to  file  in  its  place  an  amended  answer,  setting  up  a  cotenancy  with 
others. 

PARTITION— REJCOVEmY  OP  TAXES  PAID.— A  cotenant  In 
possesion  Is  entitled  on  partition  to  recoyer  such  taxes  paid  by  him 
as  have  inured  to  the  beneM  of  the  other  cotenants. 

APPELLATE  PRACTICE.— An  offer  of  a  respondent  to  con- 
sent to  a  modification  of  judgment  to  correct  error  after  an  appeal 
has  been  taken  does  not  affect  the  right  of  the  appellant  to  a  reyersal 
of  the  judgment. 

PARTITION— IMPROVEMENTS.— A  cotenant  who  belleye* 
himseif  to  be  the  owner  of  the  entire  premises,  and  in  good  faith 
places  Improyements  thereon,  Is  entitled,  on  partition,  to  be  allotted 
that  portion  upon  which  tbe  improyeiments  a*re  placed,  so  far  as  can 
be  done  consistently  with  an  equitable  partition;  and  if  such  dlylslon 
cannot  be  had,  the  property  should  be  sold,  and  the  yalue  of  the  Im- 
provements awarded  him  out  of  the  proceeds. 

PARTITION— IMPROVEMENTS— PROFITS.— A  cotenant  wha 
enters  upon  the  common  estate,  which  yields  no  profit,  and  so  im- 
proves it  as  to  make  it  productive,  Is  entitled,  on  partition,  to  all  the 
profits  produced  by  means  of  such  improvements,  without  making 
any  allowance  against  him  for  the  Increase  In  value  occasioned  by 
his  Improvements. 

COTENANCY— LIABILITY  FOR  RENTS  AND  PROFITS.— 

A  cotenant  in  exclusive  possession  is  not  liable  for  use  and  occupa- 
tion or  rents  and  profits  until  after  demand  made  therefor  by  his 

cotenants. 

PARTITION— IMPROVBMENTS.—In  an  action  for  partition, 
the  recovery  for  Improvements  made  by  the  cotenant  in  possession  Is 
not  limited  to  the  rents  and  profits  accruing  during  such  occu- 
pancy. 

PARTITION.— IF  IMPROVEMENTS  ARE  MADE  BY  THB 
HUSBAND  on  land  of  which  his  wife  is  a  cotenant  under  their  joint 
belief  that  the  property  belongs  solely  to  her;  she  is  entitled,  on  par- 
tition, to  recover  the  part  improved,  or.  If  such  partition  is  impracti- 
cable, tbon  to  nn  nllowance  therefor  out  of  the  proceeds  of  a  sale  of 
the  entire  property. 


Dec.  1895.]  Leaks  v.  Haybs.  85 

G.  C.  Bitting,  for  the  appellanti. 

F.  Qambj,  aiud  Million  &  Honfler,  for  fhe  reapondent. 

*^^  ANDEBS,  J.  Tbis  wtm  im  action  for  partition  of  certain 
feal  estate  aitnated  in  Skagit  county,  and  irbich,  it  is  conceded^ 
▼as  formerly  the  commnniiy  property  of  Charles  Washburn  and 
MaMla  Washburn,  his  wife,  the  latter  being  the  defendant  Ma- 
hala  Waahbum  Hansen  and  the  wife  of  Charles  Hanaen.  In 
July,  1880^  Charles  Waahbum  died,  leaving  him  surviring  ^^^ 
his  widow,  Mahala  Waahbum,  and  five  minor  children,  of  whom 
the  plaintiff  and  respondent  is  one.  Another  child  was  bom 
some  two  months  after  the  death  of  the  father.  Subsequently^ 
two  of  the  minor  children  died.  The  remaining  four  are  all 
parties  to  this  proceeding,  ^ee  of  them  being  defendants. 

Prior  to  his  death,  Charles  Washburn  made  a  will,  by  which 
he  devised  the  whole  of  his  property,  real  and  personal,  to  hia 
wife,  Mahala  Washburn,  now  Hansen.  This  will  was  duly  ad- 
mitted to  probate,  and  the  said  devisee  was  appointed  executrix 
by  the  probate  court  Thereafter,  a  decree  waa  entered  declar- 
ing the  aaid  Mahala  Waahbum  to  be  the  owner  of  all  the  real 
estate  in  question  by  viitue  of  the  provisions  of  the  will  of  her 
said  deceased  husband.  She  remained  in  possession  of  the  prem- 
ises, with  her  children,  after  the  death  of  her  husband,  and  has 
ever  since  occupied  the  same,  always  believing,  as  she  claims^ 
prior  to  the  judgment  of  the  court  herein,  that  she  was  the  sole 
owner  thereof.  In  the  year  1882  tihe  married  the  defendant 
Charles  Hansen,  who  with  her  haa  occupied  the  premises  e\'cr 
Binee  said  marriage. 

It  is  claimed  by  the  defendants  Hanaenthat,  at  the  time  of 
the  death  of  Charles  Waahbum  aosd  up  to  the  time  of  the  mar- 
riage of  said  defendants,  but  a  small  portion  of  the  land  in  con- 
troversy was  capable  of  cultivation,  and  that  the  whole  tract  was 
of  comparatively  little  value;  but  that  since  that  time  it  has  been^ 
by  the  labor  and  means  of  the  defendant  Charles  Hansen,  ren- 
dered fit  for  cultivation  and  profitable  use,  and  its  value  greatly 
enhanced.  Plaintiff  in  her  complaint  alleged  facts  showing  a 
tenancy  in  common  between  her  and  the  other  Aildren  of  the 
deceased  and  her  mother,  the  defendant  Mahala  Hanaen.  She 
also  alleged  that  the  defendants  Mahala  Hansen  **•  and  Charlca 
Hansen  have  for  the  last  seven  years  had  exclusive  control  and 
tise  of  the  premises  described  in  the  complaint,  and  have  col- 
lected the  rents  and  profits,  the  reasonable  value  of  which  is  one 
thousand  dollars;  and  prayed  for  a  partiti'on,  and  that  said  de- 
fendantB  be  required  to  account  for  the  said  rents  and  profits. 
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The  defoDdants  Chairles  HaDeen  and  Mahala  Hanfien  an- 
swered, aUeging,  among  other  things,  the  making  of  the  will  by 
Charles  Washburn,  the  probate  thereof  and  the  decree  of  the 
probate  court,  and  averring  that,  by  virtue  of  said  wiU  «ud  de- 
cree,  the  defendant  Mahala  Hansen  became  the  aole  owner  of 
the  land  sought  to  be  partitioned,  and  that  the  plaintiff  and  the 
other  children  of  said  deceased  had  no  interest  therein,  or  title 
thereto.  A  reply  was  filed,  denying  all  the  material  allegations 
of  the  answer.  Upon  the  issue  thus  formed,  the  question  of 
title  was  tried  by  the  court. 

At  the  trial,  the  court  adjudged  the  will  void  as  to  the  children 
of  the  testator,  for  the  reason  that  it  neither  made  mention  of 
nor  provided  for  them  as  required  by  law,  and  that  the  probate 
proceedings  were  likewise  invalid.  By  consent  of  all  parties,  the 
defendants  Hansen  then  filed  an  amended  answer,  setting  out 
the  death  of  Charles  Washburn,  the  circumstances  in  which  his 
family  were  left  at  the  time  of  his  death,  the  unfitness  of  the 
land  to  furnish  subsistence  for  the  family,  the  fact  of  the  execu- 
tion of  the  purported  will  of  the  deceased,  the  inability  of  the 
widow  to  employ  or  pay  lawyers  to  advise  her  concerning  said 
will,  and  her  ignorance  of  the  law  concerning  the  same,  the  pro- 
bate of  the  will,  and  the  belief  by  the  defendants  that  said  Ma- 
hala Hansen  was  the  sole  owner  of  the  property  by  reason  of 
the  will  and  the  decree  of  the  probate  court,  an  account  of  the 
**''  receipts  from*the  land,  together  with  the  expenditures  for 
the  support  of  the  family  and  the  character  and  cost  of  the  im- 
provements, and  asking  for  specific  relief  on  account  of  such 
improvements. 

A  reply  was  filed  to  this  amended  answer,  alleging  afiSrma- 
tively  that  the  claim  for  improvements  prior  to  the  year  1891 
was  barred  by  the  statute  of  limitations.  The  cause  was  then 
set  for  trial  upon  the  question  of  rents,  profits,  and  improve- 
ments, and,  -when  it  came  on  for  hearing,  the  plaintiff  objected 
to  any  claim  for  improvements,  on  the  ground  that  "the  defend- 
ants having  held  possession  and  claimed  title  to  the  property, 
they  are  not  entitled  to  any  improvements  made,  except  in  so 
far  as  they  may  offset  the  rents  and  profits,**  which  objection 
was  sustained,  and  the  offer  of  the  defendants  to  show  the  char- 
acter and  the  value  of  their  improvements  rejected,  counsel  for 
plaintiff  having  admitted  in  open  court  that  the  value  of  the  im- 
provements equaled  the  value  of  the  rents  and  profits.  The  de- 
fendants thereupon  asked  leave  to  withdraw  the  answer  on 
which  the  ruling  of  the  court  was  based,  and  to  file  an  amended 
answer  because  of  "mistake  of  former  counsel,'*  and  ''in  aid  of 
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sabstantial  jiutdce  between  the  parties^''  wUdi  lequeBt  itba  do- 
med bj  the  coart,  and  exception  takeoi* 

It  fieemfl  tbat  the  tiial  coairt  disallowed  all  claims  for  tazea 
paid  by  the  defendamta  <m  the  land^  and  rendered  judgment  ea- 
tabiaahing  the  interests  of  the  yahons  parties,  aoid  for  a  partition 
according  to  aoch  interests,  ezclnding  all  daims  for  improve- 
ments  and  other  relief  asked  for  by  the  defendants,  and  appoint- 
ing a  referee  to  make  partition  and  report  his  doings  to  the 
court,  as  provided  by  law.  In  determining  the  interests  of 
the  seyeral  parties  in  the  land  in  dispute,  tha  court  found 
and  adjudged  that  the  defendant  '^  Charles  Hansen  had 
no  individual  interest  therein,  claim  thererto,  or  lien  there- 
on, by  reason  of  labor  performed  or  improyemeivts  made  « 
thereon  by  him.  TbsQ  defendants  Hansen  have  appealed,  and 
here  allege  and  insist  that  the  trial  count  erred  in  denying 
their  request  to  withdraw  their  original  answer,  and  in  rul- 
ing that,  because  they  had  held  the  premises  adyersely,  they 
were  not  entitled  to  oompensatioai  for  improyements  in  ex- 
cess of  the  rents  and  profits,  and  in  refoaing  to  permit  them  to 
show  the  character  and  yalue  of  the  improyements,  in  accord- 
ance with  the  allegations  of  the  emended  answer. 

As  to  the  point  that  the  court  erred  in  refusing  to  allow  ap- 
pellants to  withdraw  their  original  answer,  it  is  sufficient  to  ob- 
serye  that,  in  our  opinion,  the  action  of  the  couort  was  right.  In 
any  event,  it  waa  the  primary  duty  of  the  <S>urt  to  deteimine 
the  respectiye  rights  and  interests  of  all  the  parties  to  the  ac- 
tion, and. this  would  necessarily  have  been  done  if  the  answer 
had  been  such  as  appeUamts  desired  to  file  in  lieu  of  the  original 
one,  for  the  reason  that  a  partition  must  of  necessity  be  made 
according  to  the  interests  of  the  respective  owners  of  the  land 
sought  to  be  divided.  The  statute  requires  each  defendant  in 
proceedings  for  partition  to  set  forth  in  his  answer  the  nature  and 
extent  of  his  interest  in  the  property  (Code  Proc,  sec.  682),  and 
this  the  appellants  did  in  their  original  answer,  according  to 
their  understandiug  and  belief  at  the  time. 

But,  even  if  it  were  conceded  that  the  court  erred  in  this  rul- 
ing, appellants  were  not  in  the  slightest  degree  injured  thereby, 
for  their  real  interests  could  not  have  been  changed  by  their 
answer,  and  their  amended  answer  put  in  issue  all  other  ques- 
tions deemed  material  by  them.  We  think,  however,  that  •*• 
appellants,  or  at  least  Mib.  Hansen,  was  entitled  to  recover  such 
portion  of  the  taxes  paid  by  appellants  as  inured  to  the  benefit 
of  the  other  owners  of  the  property.  This  seems  to  be  conceded 
by  the  respondeat,  in  view  of  the  ruling  of  this  court  in  Mdn* 
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emey  t.  Beck^  10  Wadi.  616^  bat  she  daimB  that  the  judgment 
should  not  be  reveraed  on  that  account^  because  she  offered  to  al« 
Ifxw  it  to  be  modified  in  accordance  with  that  decision,  elthough 
the  offer  was  not  made  until  after  the  judgment  had  been  ea- 
tered  and  the  appeal  duly  taken.  But  we  think  the  appellanta 
wero  under  no  obligation,  either  legal  or  equitable,  to  submit  to 
the  proposed  modification  at  that  time.  They  had  a  perfect 
light  to  stand  upon  the  record  as  made  without  thereby  losing 
any  of  their  rights  in  this  court. 

We  also  think  that  the  court  should  not  have  awarded  a  par- 
tition of  the  premises  without  first  having  ascertained  the  value 
of  appellants'  improvements  thereon.  While  it  is  a  well-settled 
general  rule  of  law  that  one  tenant  in  common  cannot,  at  his 
own  suit,  recover  for  improvements  placed  upon  the  common  es- 
tate without  the  request  or  consent  of  his  cotenant,  yet  a  court 
of  equity  will  not,  '^  it  can  avoid  so  inequitable  a  result,  enable 
«  cotenant  to  take  advantage  of  the  improvements  for  which  he 
has  contributed  nothing.  When  the  common  lands  come  to  be 
divided,  en  opportunity  is  offered  to  give  the  coteuaoit  who  has 
eohanoed  the  value  of  a  parcel  of  the  premises  the  fruits  of  his 
expenditures  and  industry,  by  allotting  to  him  the  parcel  so 
•enhanced  in  value,  or  so  much  thereof  as  represents  his  share  of 
the  whole  tract.  It  is  the  duty  of  equity  to  cause  these  im- 
.provements  to  be  assigned  to  their  respective  owners  (whose  la- 
bor and  money  have  been  thus  inseparably  ^^^  fixed  on  the 
land),  so  far  as  can  be  done  consistently  with  an  equitable  par- 
tition' *':  Freeman  on  Cotenancy  and  Partition,  2d  ed.,  sec.  509. 

This  prindple  is  but  an  exemplification  of  the  ancient  and 
well-known  maxim,  that  *Tie  who  asks  equity  must  do  equity.** 
Koiw,  if  it  be  tme^  as  appellants  allege,  that  at  the  time  of  the 
death  of  Charles  Washburn  the  land  was  almost  wholly  in  a  wild 
state,  and,  therefore,  unproductive,  and  that  they  have  not  only 
put  valuable  and  permanent  improvements  upon  it,  but  have 
cleared  it  for  cultivation  and  made  it  capable  of  yielding  valua- 
ble profits,  and  have  done  all  this  in  good  faith,  under  the  belief 
that  Mrs.  Hansen  was  the  absolute  owner,  it  seems  to  us  that  it 
would  not  only  be  extremely  unjust  and  inequitable  to  allow 
them  nothing  for  their  expenditures  and  labor,  but  contrary  to 
reason  and  the  great  weight  of  the  authorities.  The  doctrine 
of  the  courts  on  this  subject  is  well  expressed  by  Mr.  Pomeroy 
in  the  following  language: 

'TVhere  two  or  more  persons  are  joint  purchasers  or  owners  of 
real  or  other  property,  and  one  of  them,  acting  in  good  faith 
juid  for  the  joint  benefit,  makes  repairs  or  improvements  upon 
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the  piopertjr  wiiich  are  -pemmneD^  and  add  a  penxmnent  Talue  to 
the  entire  estate,  equity  may  not  only  give,  him  a  claim  for  con- 
tribution against  the  other  joint  owneiB,  with  respect  to  their 
proportionate  ahares  of  the  amount  thua  expended^  but  may  also 
create  a  lien  as  security  for  such  demand  upon  the  undivided 
ahares  of  the  other  proprietors.  Such  an  equitable  lien  has  not 
always  been  confined  to  cases  in  which  a  contract  to  reunbursa 
could  be  implied  at  law.  The  right  to  a  contribution  or  reim- 
barsemeut  from  the  owner^  and  the  equitable  lien  on  the  prop- 
erty benefited  as  a  security  therefor,  have  been  extended  to  othtf 
cases,  wliere  a  party  innocently  and  in  good  faith,  though  under 
a  mistake  as  to  the  true  condition  of  the  title,  makes  ^^  im- 
provements or  repairs  or  other  expenditures  which  permanently 
increase  the  Talue  of  the  prop^ri^,  ao  that  the  real  owner,  when 
he  seeks  the  aid  of  equity  to  establish  his  right  to  the  property 
itself,  or  to  enforce  some  equitable  claim  uix>n  it,  having  been' 
SQbstBmrtially  benefited,  is  required,  upon  principles  of  justice  and 
equity,  to  repay  the  amount  expended'^  Pomeroy'a  Equity  Ju- 
risprudence, sees.  1240,  1241.  See^  also,  1  Pomeroy's  Equity 
Jurisprudenoe,  sec  393;  3  Pomeroy's  Equity  Jurisprudence,  sec 
1389;  Canrer  y.  (Hoffman,  109  Ind.  547;  Annely  t.  De  Saoiseoie, 
17  S.  C.  389;  Scaife  v.  Thomson,  16  S.  C.  337;  Hall  y.  Piddock, 
21  N.  J.  Eq.  311;  Carter  y.  Carter,  5  Munf.  108;  Worthington  y. 
Hiss,  70  Md.  172;  Green  y.  Putnam,  1  Barb.  600;  1  Story's 
Equity  Jurisprudence,  13th  ed.,  eeca.  664,  666. 

The  lespandent  can  lose  nothing  by  the  application  of  this 
just  principle  The  improYcments  haYC  cost  her  nothing,  and 
if  the  appellants  are  allowed  their  present  value  in  case  partition 
cannot  be  made  without  prejudice  to  the  interests  of  the  seYeral 
owners,  or  are  awarded  the  particular  portion  of  the  premises 
which  are  thereby  enhanced  in  Yalue,  she  will  receiYc  all  she 
would  hsYC  recedved  if  appellants  had  permitted  the  land  to  re- 
main unimproYcd,  and  tiiat  is  all  she  can  justly  claim.  Of 
course,  if  it  should  be  found  to  be  a  fact  that  the  whole  tract  has 
been  deared  and  fitted  for  cultiYation,  the  respondent,  and  each 
of  the  other  heiia  of  the  deceased,  would,  in  the  CYent  of  a  di- 
vision, necessarily  receiYC  a  portion  of  the  land  so  improYed,  for 
under  no  circumstances  could  she  be  depriYed  of  her  just  pro- 
portion. The  court  below  found  that  appellant,  Mrs.  Hanseo, 
wias  the  owner  of  eight-twelfths  of  the  land,  and,  being  a  tenant 
in  common  with  the  respondent,  she  and  her  husband  haYe  at 
all  times  been  rightfully  in  possession  of  the  entire  premises, 
and  if  the  land  was  made  productive  solely  by  *^  their  indu3- 
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try  and  enterprifle^  ihey  are  entitled  to  all  the  profits  which  have 
resulted  from  their  efforts^  especially  if  they  have  not  excluded 
their  cotenante  from  a  like  possession. 

In  Nelson  v.  Clay,  7  J.  J.  Marsh.  138,  23  Am.  Dec  387,  the 
court  declared  the  law  to  be  that  where  one  tenant  in  common 
enters  upon  the  common  estate  which  yields  no  profit,  and  eo  im- 
proves  it  as  to  make  it  productive,  he  is  entitled  to  all  the  profits 
produced  by  means  of  such  improvements,  and  without  making 
any  allowance  against  him  for  the  increase  in  value  occasioned 
by  his  improvements.  And  this  is  substantially  the  doctrine 
xnaintained  by  &  decided  preponderance  of  the  authorities:  See 
Freeman  on  Cotenancy  and  Partition,  sec.  258;  Worthington  v. 
Hiss,  70  Md.  172;  Kilhner  v.  Wuchner,  79  Iowa,  722;  18  Am. 
St.  Bep.  392;  Ford  v.  Knapp,  102  N.  Y.  135;  55  Am.  Bep.  782. 

Moreover,  if  appellants  are  liable  at  all  for  use  and  ocoupation, 
or  rents  and  profits,  .their  liability  did  not  arise  imtil  after  de- 
mand was  made  therefor  by  the  respondent:  Johnson  v.  Felot, 
24  S.  C.  255;  58  AnL  Bep.  253;  Scaife  v.  Thomson,  15  S.  C. 
837;  Woodward  v.  Clarke,  4  Strob.  Eq.  167. 

But  the  respondent  contends  that,  if  appellants  are  entitled  to 
anything  at  aU  for  improvements,  the  amount  thereof  should  be 
limited  to  the  value  of  the  rents  and  profits  as  provided  by  the 
Code  of  Procedure,  section  534,  in  actions  for  possession  of  real 
property;  and  such  seems  to  be  the  rule  in  Alabama:  Sanders  y. 
Eobertson,  57  Ala.  465-  We  are  not  disposed,  however,  to  adopt 
that  rule  in  this  instance.  This  is  not  an  action  of  ejectment; 
nor  does  the  respondent  in  her  complaint  ask  to  be  let  into  pos- 
session of  any  part  of  the  land  in  controversy,  or  even  allege 
that  she  ever  ^^^  asked  or  demanded  possession  thereof.  For 
aught  that  appears  in  the  record,  she  has  silently  stood  by  for 
years  without  once  claiming  title  or  possession,  and  with  full 
knowledge  that  her  mother  and  step-father  were  patiently  and 
laboriously  toiling  to  make  this  land,  which  they  claim  was  of 
no  rental  value  'Whatever,  fit  for  comfortable  habitation  and  cap- 
able of  yielding  remunerative  profits.  But,  be  that  as  it  may, 
she  now  not  only  asks  the  court  to  determine  and  set  apart  her 
portion  of  the  land,  but  is  unwilling  to  allow  appellants  the  value 
of  their  own  improvements  or  to  refund  the  taxes  paid  for  her 
benefit.  This  is  unjust,  and  cannot  be  sanctioued  by  a  court  of 
equity. 

As  against  the  respondent,  appellant  Charles  Hansen  is  enti- 
tled to  no  specific  relief.  He  knew  when  he  performed  labor 
and  erected  improvements  upon  the  land  that  he  had  no  interest 
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or  title  in  or  to  the  pTemises  so  improvecL  He  therelore  stands^ 
6o  far  as  respondeiit  is  conoemed,  in  the  position  of  a  party  who 
has  vohintarily  and  knowingly  improved  another's  property  with- 
out request,  and  can  claim  nothing  by  ^-ay  of  direct  compensa- 
tion.  But  it  does  not  follow  that  the  improvements  residting 
from  his  labor  and  expenditure  should  be  entirely  disregarded 
in  this  proceeding.  He  believed  that  he  was  mehorating  the 
property  of  his  wife,  and  what  he  did  was  done  with  her  con- 
sent and  for  her  benefit  as  well  bs  his  own.  His  wife's  belief 
"wss  the  same^  and  we  perceive  no  substantial  reason  why  she 
should  not  receive  the  benefit  of  all  that  was  done  on  her  ac- 
connt,  to  the  same  extent  as  if  she  had,  by  her  own  hands,  im- 
proved the  common  estate. 

Our  conclusion,  therefore,  is  that,  if  an  equitable  partition  can 
be  made,  that  portion  of  the  premises  ***  upon  which  build- 
ings and  other  improvements,  if  any,  have  been  erected,  should 
he  allotted  to  appellant,  Mrs.  Hiinsen;  and  if  a  division  cannot 
be  so  made,  then  the  land  should  be  sold  and  the  value  of  the 
imprrovements  awarded  her  out  of  the  proceeds.  In  either  event, 
she  will  be  entitled  to  recover  the  amount  of  taxes  paid  on  that 
part  of  the  property  belonging  to  her  ootenants. 

The  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

Hoyt,  C.  J.,  and  Dunbar,  Gordon,  and  Soott,  JJ.,  concur. 

OOTBNANCY— ALIXXPMBNT  FOR  IMPROVEMENTS  ON  PAR- 
TITION.— Where  improvements  have  been  made  by  a  ootenant,  par- 
tition shoald  be  bo  ordered  that  he  may  receive  as  bis  share  the 
parcel  upon  which  those  Improvements  have  been  made,  provided 
"Qiat  by  such  division  full  justice  can  be  done  to  the  claims  of  the 
other  eotenants:  Ferris  v.  Montgomery  Land  etc.  Co.,  94  Ala.  657; 
83  Am.  St  Rep.  146,  and  note;  Robinson  v.  McDonald,  11  Tex.  385; 
62  Am.  Dec.  480,  and  extended  note  at  page  481. 

COTBNANOY— IMPROVEMENTS— AliLOWANOB  FOR.— Where 
one  tenant  in  common  enters  upon  the  common  estate,  and  so  im- 
proves it  as  to  make  it  productive,  he  is  entitled  to  all  the  profits  pro- 
duced by  reason  of  such  improvements  to  the  exclusion  of  his  coten- 
ant:  Nelson  v.  Clay,  7  J.  J.  Marsh.  138;  23  Am.  Dec.  387. 

COTENANCY— UABII/ITY  OF  COTBNANT  IN  POSSESSION 
FOR  RENTS  AND  PROFITS.— A  tenant  in  exclusive  possession  of 
land  is  liable  for  the  rent  of  so  much  of  the  premises  as  was  cax>- 
able  of  producing  rent  at  the  time  he  took  possession,  but  not  for 
what  was  rendered  capable  by  his  labor:  Hancock  v.  Day,  1  McMull. 
Eq.  69;  36  Am.  Dec.  208,  and  note.  One  tenant  in  common  may  main- 
tain suit  against  his  cotenant  who  has  used  and  occupied  the  whole 
of  the  common  property  for  an  account  of  the  rent  and  profits.  Elarly 
T.  Friend,  16  Gratt  21;  78  Am.  Dec.  649,  and  extended  note.  This 
subject  will  be  found  fully  treated  in  the  notes  to  the  following  cases: 
O'Connor  v.  Delaney,  39  Am.  St.  Rep.  603;  Flock  v.  Gosnell,  36  Am* 
St  Hep.  421,  and  West  v.  Weyer,  15  Am.  St.  Rep.  655. 
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LOBENGB  V.  ElLBNSBUBG. 

[18  WA8HIMOT0N,  UL] 

MUNICSPAIi  OOfRPORATIONS-DBDB^DOTIVB  STBUBTS.^ 
A  city  haying  ezclusiye  control  of  its  Btreets,  with  power  to  raise 
money  to  keep  them  In  repair,  is  bound  to  keep  them  in  a  reaBonably 
safe  condition  for  ordinary  traveL 

NBCHilGBNOD  OANNOT,  AS  MATTER  OF  LAW,  BB  IM- 
PUTBD  IX)  A  CDBEIIiD  eight  yeare  old,  and, prima  fdcie  he  is  inoap- 
able  of  exercising  that  care  and  caution  which  the  law  requiree  of  aa 
adult 

NEX^UGBNIOB— MINOBiS.— What  care  and  caution  a  (dilld  ol 
tender  years  must  exercise  to  reliere  himself  of  contributory  negli- 
gence and  recoyer  for  injury  inflicted  through  the  negligence  of  an- 
other, cannot  be  determined  by  any  general  rule,  but  must,  in  con- 
nection with  the  drcumstancee  in  cAch  case,  depend  upon  the  intelli- 
gence, capac&ty,  and  judgment,  which  he  Is  shown  by  the  eyldenoe 
to  possess,  and  his  capacity  must  be  left  to  the  determination  of  the 
jury  under  proper  instructions. 

MUNICIPAL  CORPORATIONS— DEFECTIVE  STREETS- 
NOTICE.— The  law  imputes  notice  to  a  municipality  of  a  dangerous 
defect  in  a  public  street,  from  fts  existence  for  such  time,  that  the 
city  authorities,  by  the  exercise  of  ordinary  yigilance^  could  and 
would  haye  discoyered  it  in  time  to  preyent  accident, 

J.  B.  Dayidson^  for  the  appeillant. 

L.  A.  Vincent)  A.  Mires^  and  B.  Fruyn  ^or  tbe  respondent 

***  GORDON,  J.  This  was  an  action  brought  by  plainti£E 
in  the  superior  court  for  Kii±ita8  county,  In  this  state,  ^^^  to 
recoyer  damages  for  a  personal  injury  sustained  from  a  fall  on 
a  defectiye  sidewalk.  The  complaint  alleges  that  the  defendant 
wrongfully  and  negligently  suffered  and  permitted  the  sidewalk 
on  a  street  in  ssid  dty^  known  as  ^^hird  street/'  to  become  and 
remain  out  of  repair  for  seyeral  months  prior  to  the  date  of  the 
injury^  which  was  tiie  20th  of  Februaiy,  1892.  The  alleged  de- 
feet  consisted  of  a  Y  shaped  opening  in  the  walk  of  about  fiye 
inches  in  width,  and  about  twenty-four  inches  in  depth.  The 
defendant  city  answered  the  complaint  by  denying  generally  and 
specifically  all  of  the  allegations  contained  in  it,  and  upon  tiie 
trial  a  yerdict  was  rendered  in  favor  of  the  plain  tifif  (respondent 
here)  against  the  appellant  (city)  for  the  sum  of  eight  thousand 
dollars;  and  from  the  judgment  entered  upon  said  yerdict,  and 
the  order  of  the  court  denying  appellant's  motion  for  a  new 
trial,  this  appeal  is  taken.  The  record  is  somewhat  exceptional 
in  this:  It  is  not  contended  that  any  error  was  oomflmtted  by  the 
trial  court  in  admitting  or  rejecting  testimony  at  the  trial,  or 
in  charging,  or  refusing  to  charge,  the  jury  concerning  the  law 
of  the  case,  nor  was  any  objection  made,  either  below  or  here, 
as  to  the  sufficiency  of  the  pleadings. 
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1.  The  piincipal  contention  nude  in  the  brief  of  appellant  in 
this  case  is,  that  tiie  city  is  not  liable  in  actions  for  injuries  ro- 
oeiTed  by  reason  of  defective  streets  and  sidevrolks,  and  the  first 
thirtj-seyen  pages  of  said  brief  are  devoted  to  the  discussion  of 
that  proposition.  After  the  preparation  of  the  4>rief,  but  prior 
to  the  hearing  of  the  cause,  this  court  passed  upon  a  like  ques- 
tion adversely  to  such  contention,  in  the  case  of  Sutton  v.  Sno- 
homish, 11  Wash.  24,  48  Ajxl  St.  Bep.  847,  in  w^hich  we  held  that 
''where  a  city  has  exdusive  control  of  its  streets,  with  power  to 
nise  money  '^^  to  keep  them  in  repair,  it  is  bound  to  keep  them 
in  a  reasonably  safe  condition  for  ordinary  travel.'' 

2.  It  is  next  contended  that  the  court  below  erred  in  denying 
appdlanf  s  motion  for  a  nonsuit,  which  motion  was  uiged  upon 
tte  groond  that  the  evidence  in  behalf  of  the  plaintiff  showed 
her  to  have  been  guilty  of  contributory  negligence.  An  exam- 
ination of  the  record  satisfies  us  that  the  nonsuit  was  properly 
denied.  It  appears  from  the  evidence  i^t  plaintiff,  at  the  time 
of  the  injury,  was  a  child  of  about  eight  years;  that  she  lived 
viQi  her  parents  at  a  place  near  where  the  accident  occurred; 
that  during  the  forenoon  of  the  day  of  the  accident,  while  in 
company  with  an  elder  sister,  on  the  way  to  Sabbath  school,  she 
ran  into  the  opening  in  the  walk  already  described,  and  suffered 
a  severe  falL  It  appears  that  she  had  frequently  traveled  said 
•idewalk  prior  to  the  injury  and  subsequent  to  its  becoming  out 
of  repair.  She  testified,  however,  that  she  did  not  know  of  its 
defective  condition  prior  to  the  injury;  and  we  think  that,  con- 
ndering  her  tender  years,  negligence  could  not,  as  a  matter  of 
law,  he  imputed  to  her,  but  prima  facie  she  would  be  incapable 
of  exercising  that  care  and  caution  which  the  law  requires  of  an 
adult  Just  what  caare  and  caution  a  child  must  exercise  in  or- 
der to  be  entitled  to  recover  in  this  class  of  cases  cannot  be  de- 
termined by  any  general  rule,  but  must,  in  connection  with  the 
circumstances  in  each  case,  depend  upon  the  intelligence,  ca- 
pacity, and  judgment  which  he  is  shown  by  tiie  evidence  to  pos- 
sess, and  his  capacity  must  be  left  to  the  determination  of  the 
jniy  under  proper  instructions,  which  in  this  instance  we  are 
bound  to  presume  were  given:  Westbrook  v.  Mobile  etc.  R.  R 
Co.,  66  Miss.  660;  14  Am.  St.  Bep.  687;  Westerfield  v.  Levis,  43 
Ia.  Ann.  63;  Sdmur  »**  v.  CSMzens*  Traction  Co.,  163  Pa.  St 
29;  34  Am.  St  Bep.  680;  Pratt  etc.  Iron  Co.  v.  Brawley,  83  Ala. 
871;  3  Am.  St  Bep.  761. 

3.  Counsel  insists  that  there  is  no  proof  showing  that  appel- 
lant had  notice  of  the  defective  condition  of  the  sidewalk. 
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There  wa«  evidence  tending  to  show  that  the  walk  had  rentained 
in  the  defectiTe  condition  already  described  fo-r  three  or  four 
(months  preceding  the  time  of  the  injury.  Actual  notice  was 
not  necessary;  constructive  notice  is  sufficient. 

^Ht  this  dangerous  hole  ....  was  in  existence  for  auch  a 
length  of  time  that  the  city  authorities,  by  the  exercise  of  ordi- 
nai'y  vigilance,  would  have  discovered  it  in  time  to  prevent  the 
accident,  the  city  cannot  escape  liability  for  want  of  notice. 
Under  such  circumstances,  the  law  imputes  notice.  Failure  to 
discover  and  remedy  a  dangerous  defect  in  a  pu'blic  street  within 
a  reasonable  time  is  itself  negligence'^  Sxitton  v.  Snohomish^ 
11  Wash.  24;  48  Am.  St.  Eep.  847. 

4.  Lastly,  it  is  claimed  that  the  verdict  of  the  jury  is  exoes- 
fiive.  From  oux  exaaninatiou  of  the  evidence,  we  feel  that  we 
would  not  he  warranted  in  disturbing  the  verdict  upon  this 
ground.  It  appears  that,  in  conseq|uence  of  the  injury  sustaiaed 
from  the  fall,  the  infant  pladntiff  was  obliged  to  undergo  a  sur- 
gical operation,  in  which  a  portion  of  the  femur  was  removed, 
causing  a  shortening  of  the  right  limb  from  four  to  six  inches. 
That  she  was  confined  to  her  bed  for  a  period  of  about  eighteen 
months,  during  which  time  she  suffered  great  pain;  and  that,  as 
a  necessary  result  of  the  injury,  she  is  destined  to  suffer  more 
or  less  pain  through  life.  From  all  the  evidence,  we  are  unable 
to  say  that  the  damages  were  given  under  the  influence  of  pas- 
sion or  prejudice;  and,  no  error  appearing  in  the  record^  the 
judgment  is  affirmed. 

Anders,  Dunibar,  and  Scott,  JJ.,  concur. 

Hoyt,  C.  J.,  dissents. 

IN  THE  OASE  of  Roth  v.  Union  Depot  Co.,  13  Wash.  5K,  the  court 
atated  the  facts  and  its  conclusions  as  follows:  "The  defendant  is  a 
railway  terminal  company  in  the  city  of  Spokane.  Its  railway  tracks 
and  yards  lie  parallel  with  the  Spokane  river,  near  its  north  bank,  in 
that  city.  North  of  the  defendant  company's  yards  and  tracks  there 
is  an  addition  to  Spolume  city,  on  which  lived,  at  the  time  the  acci- 
dent alleged  In  this  case  occurred,  a  number  of  families,  variously 
estimated  In  the  testimony  at  from  twenty-five  to  fifty.  The  railway 
lines  and  switches  of  the  appellant  ran  in  a  westerly  direction  across 
Washington  street,  at  a  right  angle  therewith,  and  near  the  north 
bank  of,  and  parallel  with,  the  Spokane  river,  and  ran  northeriy 
from  Washington  street,  thence  in  a  northwesterly  direction,  making 
a  short  curve  around  a  high  bluff  of  rocks,  and  thence  in  a  straight 
line  to  and  beyond  the  east  line  of  MiU  street,  of  said  city,  extended 
north.  At  a  point  east  of  the  east  line  of  MiU  street,  so  extended, 
the  appellant  had  located  a  switch,  from  which  diverged  several  side 
tracks,  running  parallel  with  each  other,  in  an  easterly  direction. 
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aromid  said  sharp  curve.  The  railway  trades  on  the  said  switches 
were  located  on  a  down  grade  from  Mill  crtreet.  In  an  easterly  direc- 
tioD,  around  said  shaip  carve;  and  cars  deftached  from  an  eugine 
abore  the  switches  would,  by  reason  of  the  down  grade,  run  of  their 
own  momentum  down  to  and  across  Washington  street  at  a  rapid 
speed.  For  many  years  before  the  construction  of  appellant's  yards 
tt  this  point,  the  people  residing  north  of  the  appellant's  right  of 
way  were  in  the  habit  of  using  several  footpaths,  which  conyerged 
into  a  well-defined  path  as  they  reached  the  appellant's  right  cd  way 
near  Howard  street,  and  the  people  residing  between  Washington 
street  and  Mill  street  were  accustomed  to  gpo  to  the  south  side  of  the 
riTer  by  these  footpaths,  which  conyerged  into  one  path  near  How- 
ard street,  and  thence  directly  down  the  right  of  way  of  the  appel- 
lant to  Washington  street;  and  there  was  also  a  path  leading  across 
the  tracks  of  the  appellant,  running  along  the  north  bank  of  the  riyer 
to  Washington  street;  but,  after  the  construction  of  appellant's  tracks, 
the  path  leading  from  the  tracks  along  the  north  bank  of  the  river 
was  abandoned  as  a  footpath,  and  the  people  residing  north  of  the 
uacks,  after  reaching  the  tracks,  used  the  right  of  way  of  the  cmn- 
pany  until  they  reached  Washington  street,  it  being  a  more  conve- 
nient and  shorter  rovAe  to  the  city  than  any  other  way  they  oould 
travel  It  is  insisted  by  the  ref^Kmdent,  and  the  testimony  shows 
wlthont  any  dougt,  that  the  appeUant  and  its  servants  and  agents  op- 
erating Its  cars  at  this  point,  knew  of  the  existence  of  this  footpath, 
and  that*  the  people  of  all  ages  residing  to  the  north  of  the  track  were 
accostomed,  at  almost  every  hour  of  the  day,  to  use  this  footpath  and 
the  right  of  way  of  appellant  from  the  point  where  the  path  entered 
the  right  of  way  to  Washington  street;  that  it  was  not  only  used  by 
the  people  who  Itved  north  of  the  tracks,  but  that  it  was  used  indis- 
eilmlnately.  On  the  twelfth  day  of  April,  1892,  the  plaintiff  and  re- 
spondent, Albert  John  Roth,  a  boy  nine  years  of  age,  while  going 
down  through  this  path  on  the  right  of  way  of  appellant  was 
knocked  down  by  a  car,  the  wheels  of  which  passed  over  one  of  his 
legs,  crushing  it  so  that  amputation  of  that  limb  became  necessary. 
It  seems  that  the  appellant's  agents,  in  switching  the  cars,  some- 
times, when  help  was  shprt,  istead  of  sending  an  engine  down  with 
the  empty  car,  would,  in  railroad  parlance,  "kick"  the  car,  and  let  it  go 
down  the  track  unattended  by  a  brakeman;  that  it  was  not  the  usual 
way  to  send  the  ears  unattended  by  a  brakeman,  but  that  they  some- 
times did  so;  and  it  Is  conceded  that  that  was  the  manner  of  switch- 
ing the  cars  at  the  time  of  this  accident  It  seems  tliat,  at  the  same 
time  that  the  respondent,  who  was  in  company  with  his  sister  and 
another  boy  about  his  own  age,  came  down  the  path,  two  cars  were 
"kicked"  down  the  track  behind  them  on  appellant's  tracks,  and  the 
reBpondent,  in  order  to  avoid  being  Injured  by  one  of  these  cars, 
vtartcd  to  cross  one  of  the  tracks,  and  in  doing  so  was  run  over  by  a 
car  going  down  the  track  which  he  was  attempting  to  cross.  By  rea^ 
aon  of  the  close  proximity  of  these  cars,  he  became  confused,  and,  in 
atempting  to  escape  from  one,  was  run  down  by  the  other.  Neither 
of  these  cars  was  attended  by  any  person,  but  they  were  "kicked" 
^own.  through  the  cut,  around  the  sharp  curve,  out  of  sight  of  the 
vaployees  who  "kicked"  them,  and  they  acquired  a  considerable 
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speed  by  reason  of  the  down  grade  of  the  trade  It  Is  conceded  thmM 
there  was  no  brakeman  or  any  person  along  tftie  tnick  to  look  oat  ftr 
the  cars,  or  to  warn  any.  person  who  niic^t  be  on  the  incSLwrny  of 
danger.  The  respondent,  at  the  time  of  the  injury,  lived  wHli  Iris 
father  and  mother,  north  of  the  track,  and  was  accustomed  daily  to 
go  to  the  south  side  of  the  rlyer  to  seU  newspapers  to  support  hlmgeif 
and  his  family.  An  action  was  brought  in  his  interest  by  Frank  Rotli. 
his  guardian  ad  litem,  and  a  verdict  was  rendered  for  fifteen  tboa- 
sand  dollars  damages.  Judgment  followed,  and  an  appeal  has  been 
taken  to  this  court  The  overwhelming  weight  of  testimony  is  ta  thm 
effect  that  for  three  or  four  years  immediately  preceding  this  acci- 
dent. It  had  been  the  custom  of  the  people  north  of  the  tnudc,  and 
of  others,  to  use  this  right  of  way  as  a  footpath;  that  from  fifty  to  one 
hundred  people  passed  over  it  daily;  that  this  custom  was  kncywn 
to  the  appellant;  that  It  made  no  objection  to  it,  and  that  it  posted  no 
notices  warning  people  not  to  tiravel  upon  the  path.  A  nuntber  of 
cases  are  cited  by  the  appellant  to  sustain  the  contention  that  not- 
withBtanding  the  fact  that  a  railroad  company  acquiesces  In  snch 
travel  by  the  public,  and  does  not  take  any  steps  to  stop  them,  no 
Implied  consent  to  such  use  is  estal>lished,  and  that  such  acqolee- 
cence  does  not  vary  the  companies'  duties  as  to  trespassers,  and  ft 
may  be  conceded  at  the  outset  that  a.  railroad  company  does  not  owe 
any  duty  to  a  trespasser,  for  there  is  no  presumsption  that  a  tree- 
passer  or  a  person  without  consent,  actual  or  implied,  will  be  upon 
the  track."  The  court  examined  and  reviewed  the  following  oasee 
cited  by  the  api>ellaDt,  and  held  them  to  be  distinguished  from  iJie 
case  at  bar  and  as  having  no  application  to  it:  Chenery  v.  Fitchburs 
R.  R.  Co..  160  Mass.  211;  LouisviUe  etc.  Ry.  Oo.  v.  Phillips,  112  Ind. 
59:  2  Am.  St.  Rep.  155;  Gaynor  v.  Old  Colony  etc.  Ry.  Co.,  100  Mass. 
208;  97  Am.  Deo.  96;  Philadelphia  etc.  Ry.  Co.  v.  Hummell,  44  Pa,  St. 
S75;  84  Am.  Dec.  457;  Davis  v.  Central  Cong.  Soc.,  129  Mass.  367;  37 
Am.  Rep.  368;  Benson  v.  Baltimore  Traction  Co.,  77  Md.  535;  89  Am. 
St.  Rep.  436;  Plummer  v.  Dill,  156  Mass.  426;  82  Am.  6t.  Rep.  463; 
Gibson  V.  Leonard,  143  111.  182;  36  Am.  St.  Rep.  376;  Baltimore  etc 
R.  R.  Co.  V.  Schwindltng,  101  Pa.  St.  258;  47  Am.  Rep.  706;  Wright  t. 
Boston  R.  R.  Co.,  142  Mass.  296. 

"The  case  of  Illinois  Cent.  R.  R.  Co.  v.  Godfrey,  71  111.  500,  22  Ajn. 
Rep.  112,  seems  to  decide  squarely  in  favor  of  the  appellant's  conten- 
tion that  the  simple  acquiescence  of  a  railroad  company  in  the  use 
of  Its  track  or  right  of  way  by  persons  passing  along  it,  as  a  foot- 
way, does  not  give  such  person  a  right  of  way  over  the  track,  and 
does  not  impose  upon  the  company  the  duty  of  protecting  or  provid- 
ing safeguards  for  persons  so  using  its  grounds;  and  this  case  w&a 
followed  by  the  supreme  court  of  Illinois  in  the  case  of  Blancliard 
V.  Lake  Shore  etc.  R.  R.  Co.,  T26  111.  416;  9  Am.  8t  Rep.  630;  and 
Baltimore  etc.  R.  R.  Co.  v.  State,  62  Md.  479,  50  Am.  Rep.  233.  These 
cases  hold  that  the  relative  rights  of  the  railroad  company  and  the 
injured  party  are  not  changed  by  reason  of  the  acquiescence  <m  the 
part  of  the  company  in  the  use  of  its  track,  or  right  of  way,  and  it 
follows  from  the  logic  of  the  eases  that  the  company  would  be  held 
responsible  only  for  such  gross  negligence  as  indicated  willfulni 
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The  cue  of  ininota  Cent.  R.  R.  Co.  t.  Godfrey,  71  111.  SOO,  22  Am. 
Rep.  112,  cites.  In  support  of  its  conclusion,  the  case  of  Philadelphia 
etc.  B.  R.  Co.  y.  Hummell,  44  Pa.  St  375,  84  Am.  Dee.  467,  and  GilUs 
T.  PeDDsylvanla  R.  R.  Co.,  59  Pa.  St  129;  98  Am.  Dec.  817.    W« 
think  the  lUinola  supreme  court  mistook  the  logic  of  those  cases,  and 
fGcb  was  the  opinion  of  the  sapreme  court  of  Pennsylrania,  whi<A 
reviewed  Philadelphia  etc.  R.  R.  Co.  v.  Hummell,  44  Pa.  St  875,  84 
Am.  Dec.  457,  and  Gillis  y.  Pennsylvania  R.  R.  Oo.,  59  Pa.  St  129, 
96  Am.  Dec.  817,  in  the  case  of  Kay  v.  Pennsylvania  R.  R.  Co.,  66 
Pa.  St  209,  8  Am.  Rep.  628,  and  in  some  subsequent  cases,  and  dis* 
tin^rnished  them  from  a  ease  where  license  by  user  had  been  eatab* 
lished. 
Trobably  the  strongeert  case  sui^wrtlng  the  views  contended  for 
by  the  appellant  Is  the  case  of  Glass  v.  Memphis  etc.  R.  R.  Co.,  94 
Ala.  581,  where  it  was  held  that  the  fact  that  persons,  living  in  the 
neighborhood  of  a  railroad  track,  are  accustomed  to  walk  upon  the 
track  without  abjection  of  the  company  does  not  make  them  any  the 
lets  trespassers;  that  where  such  track  is  used  without  the  direct 
consent  of  the  company,  the  company  could  be  held  only  for  negli- 
gence amounting  to  wantonness,  or  an  intention  to  inflict  injury;  and 
fruther  held  that  such  wantonness  and  intention  could  not  be  In- 
ferred, unless  the  employes  actually  knew  of  the  peril  of  the  dece- 
dent and  failed  to  make  reasonable  effort  to  avert  it.    We  think  that 
tU  the  cases  cited  can  be  distinguished  possibly  from  the  case  at  bar, 
BO  far  as  the  doctrines  announced  are  concerned,  excepting  this  one, 
uid  this  court,  we  think,  went  too  far  in  holding  that  wantonness 
conld  not  be  inferred,  unless  the  peril  of  decedent  was  actually  known 
to  the  employees  of  the  company.    Conceding  for  the  moment  the 
doctrine  that  the  plaintiff  In  this  case  was  a  trespasser,  and  conced- 
ing further  that  the  defendant  could  be  held  only  for  gross  negli- 
gence, we  think  tliat  the  circumstances  oif  this  case  did  most  emphat- 
ically indicate  gross  negligence,  and  we  are  of  opinion  that,  under  the 
drcnmstances  of  the  ease,  the  defendant  ought  to  be  held  to  have 
presumed  that  when  it  threw  a  car  out  of  its  sight  around  a  curve  on 
t  down  grade  in  a  thickly  settled  community,  where  it  had  knowledge 
that  Its  track  was  used  by  from  fifty  to  one  hundred  people  a  day, 
somebody's  life  would  be  imi>ertled  by  this  careless  mode  of  switching 
its  cars,  and  that  it  carelessly  and  wantonly  placed  itself  In  a  positlan 
where  it  could  not  see  the  peril  of  the  passers-by.   The  evidence 
shows  that  it  was  not  its  general  custom  to  switch  Its  oars  in  this 
way,  but  that  it  did  so  only  occasionally  when  short  of  men.    The 
nile  as  laid  down  by  many  writers  is,  that  such  a  duty  is  imposed 
npon  a  railroad  company  in  operating  its  trains  as  would  be  imposed 
^pon  an  honest  man  in  the  transaction  of  his  business.    It  seems  to 
u  that  no  honest  or  humane  person  would  be  guilty  of  transacting 
bis  business  in  the  reckless  manner  in  which  the  appellant  in  this 
case  transacted  his.    Duties  are  relative,  and  that  which  would  not 
^  a  duty  under  certain  conditions  would  become  a  meet  Imperative 
duty  under  others.    The  people  of  modern  times  hold  life  and  limb 
in  too  high  regard  to  allow  them  to  be  weighed  in  the  scale  with 
Jnere  convenience  or  selfish  property  interests.    This  is  the  sentiment 
of  hmnanlty,  and  a  sentiment  which  ought  to  be  reflected  by  the  de- 
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clslons  of  the  courts.  This  appellant,  to  saye  the  expense  of  an  em- 
ployd  for  a  few  minutes,  hurled  xM>t  only  one  but  two  blind  cars 
down  this  right  of  way,  regardless  of  the  fact,  which  It  must  have 
known  under  the  circumstances  as  shown  by  the  testimony,  that  thej 
were  liable  to  cause  the  death  or  permanent  injury  of  some  one;  and 
we  think  that  this  fact  alone  establishes  gross  and  willful  n^llgence 
notwithstanding  the  fact  that  none  of  the  employees  saw  the  danger 
of  the  plaintiff  in  this  case;  and,  of  course,  under  all  the  authorities,  a 
railroad  company  is  not  allowed  to  run  down  and  destroy  a  naked 
trespasser  who  Is  upon  Its  track,  but  is  held  to  be  responelble  for  an 
attempt  to  prevent  his  injury  after  his  peril  is  discovered. 

'^Very  much  more  in  accordance  with  the  plainest  principles  of 
humanity  was  the  doctrine  announced  in  Railroad  Go.  v.  Donoyan* 
84  Ala.  141,  viz.,  that  those  who  are  operating  a  railroad  in  a  town 
or  city,  or  through  a  thickly  populated  district  where  there  is  occa^ 
siou  for  people  to  pass  along  the  track,  and  a  usage  to  that  effect, 
owe  the  duty  of  keeping  a  vigilant  lookout  for  such  persons  at  sadk 
places:  See,  also,  Glass  v.  Memphis  etc.  R.  R.  Go.,  M  Ala.  581.  ...  •  . 

*'In  opposition  to  the  doctrine  announced  by  these  few  casea,  how- 
ever, we  cite  first  the  case  of  Kay  v.  Pennsylvania  R.  R.  Go.,  65  Pa. 
St.  200,  3  Am.  Rep.  628,  where  it  was  held  dJrectly  that  the  company 
had  the  right  to  detach  cars  and  send  them  on  without  a  brakesman* 
out  of  sight  around  a  curve;  but  that  this  would  be  different  when, 
by  license  to  others  and  by  sufferance,  they  permitted  the  public 
to  enjoy  a  privilege  of  passage  which  would  bring  them  into  danger. 
Hooker  Y.  Chicago  etc.  R.  R.  Co.,  76  Wis.  542,  was  a  case  where 
a  woman  was  walking  across  a  high  trestle,  accompanied  by 
two  children.  It  was  conceded  that  she  was  not  there  in  the 
interest  or  for  the  benefit  of  the  railroad  con^uiny,  but  that  she 
was  there  simply  for  the  puri>ose  of  amusing  and  entertaining  the 
children,  and  that  they  had  to  walk  across  this  bridge  or  trestle  on 
ties.  While  on  the  bridge  they  were  overtaken  by  a  passing  train 
and  were  all  killed.  The  testimony  tended  to  prove  that  the  bridge 
for  many  years  and  up  to  the  time  of  the  accident  had  been  habitu- 
ally and  constantly  used  by  men,  women,  and  children  going  back 
and  forth  through  that  part  of  the  city,  as  a  foot  pathway,  without 
any  objection  or  warning  by  the  company  that  it  should  not  be  so 
used,  until  after  the  accident.  The  court  held  that,  by  reason  of  said 
acquiescence  in  the  travel  of  the  public,  Mrs.  Dacey,  who  was  usiny 
the  bridge  with  the  children,  was  not  a  trespasser;  that  she  was  using 
it  pr6i>erly  and  lawfully,  and  that  the  defendant  should  be  held  to 
the  ordinary  rule  ot  negligence. 

"In  ^wift  Y.  Statcn  Island  etc.  Ry.  Co..  128  N.  Y.  645,  it  was  held 
that  the  acquiescence  of  a  railroad  company  in  the  habit  of  certain 
persons  crossing  its  track  at  a  place  not  a  public  highway,  amounts 
to  a  license,  and  Imposes  a  duty  upon  the  company,  as  to  all  persona 
so  crossing,  to  exercise  reasonable  care  in  the  running  of  its  tralna 
so  as  to  protect  them  from  injury;  that  the  sufficiency  of  the  warning 
required  at  such  crossings  Is  a  question  for  the  Jury. 

'Tn  the  case  of  Troy  v.  Gape  Fear  etc.  R.  R.  Go.,  99  N.  C.  296,  6  Am. 
St.  Rep.  521,  the  sanne  principle  was  decided,  and  the  court  thei^ 
in  discussing  the  proposition  and  noting  the  contention  of  the  defend- 
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tnt  idat  the  plaintiff's  intestate  was  a  trespasser  in  being  wronjcfnllj 
on  the  track,  and  that  the  injury  was  the  result  of  his  own  wrongs* 
in  which  case  Bacon  t.  Baltimore  etc.  R.  R.  Oo.,  tS6  Md.  482,  was 
dted-Hsaid:  'We  think  that,  upon  a  careful  ezaminatiou  of  the  cases 
ctted  by  counsel  for  the  appellant,  it  will  be  found  that  in  the 
most  of  them  the  injury  was  the  result  of  the  contributory  negligence 
of  the  party  injured,  proximately  causing  it,  and  not  resulting  directly 
from  the  negligence  of  the  defendant;  and  where  they  have  gone 
beyond  this,  they  are  not  in  accord  with  the  rulings  of  this  court* 
nof  in  harmony  with  the  current  of  authority';  citing  Byrne  y.  Rail* 
road,  104  N.  Y.  362,  68  Am.  Rep.  612,  where  it  was  said:  That  wheo 
the  public  for  a  series  of  years  had  been  in  the  habit  of  crossing  the 
railroad,   the   acquiescence  of  the  defendant   in   the   public   use 
amounted  to  a  license  or  permission  to  cross  at  the  point,  and  imposed 
the  duty  upon  it,  as  to  all  persons  so  crossing,  to  exercise  reasonable 
<»re  in  the  moyement  of  its  trains,  so  as  to  protect  them  from  injury.' 
Tto  the  same  effect  are  Kelly  y.  South  Minnesota  Ry.  Ck).»  28  Minn.  98; 
Barry  y.  New  York  Cent.  etc.  R.  R.  Co.,  02  N.  Y.  289;  44  Am.  Rep. 
877;  Philadelphia  etc  R.  R.  Oo.  y.  Troutman,  11  Week.  Not  Cas. 
463;  Taylor  y.  Delaware  etc.  Canal  Co.,  113  Pa.  St  102;  67  Am.  Rep. 
446;  Delaney  y.  Milwaukee  etc.  Ry.  Co.,  83  Wis.  87;  Dayis  y.  Chicago 
etc.  Ry.  Co.,  58  Wis.  646;  46  Am.  Rep.  667;  Townley  y.  C.  M.  &  St 
P.  Ry.  Co.,  53  Wis.  626.  In  fact  the  orerwhelmlng  wei^^ht  of  authority 
•eems  to  be  to  the  effect  that  acquiescence  creates  a  right  which 
tmposes  upon  the  railroad  companies  the  duty  of  ordinary  diligence, 
and  as  the  instructions  of  the  court  on  this  proposition  were  all  based 
upon  this  theory,  and  the  objections  to  such  instructions  were  based 
upon  the  opposite  theory,  it  is  not  necessary  to  specifically  review 
them.   It  is  sufficient  to  say  that  we  think  the  instructions  were  giyen 
in  accordance  with  the  great  weight  of  authority,  and  the  instruction 
hi  regard  to  contributory  negligence  we   think  was   also  properly 
giyen.    By  the  oyerwhelming  weight  of  authority,  a  distinction  is 
made  between  the  responsibility  of  a  child  and  that  of  an  adult    It 
seems  to  us  that  it  would  be  a  monstrous  doctrine,  to  hold  that  a 
child  of  Inexperience— and  experience  can  only  come  with  year(»^ 
should  be  held  to  the  same  degree  of  care  in  ayoiding  danger  as  a  per- 
son of  mature  years  and  accumulated  experience.    In  the  simplest 
transactions  of  life  we  recognize  this  distinction.    It  is  recognized  by 
the  hiw  in  all  the  turntable  cases.  It  was  recognized  by  this  court  in 
the  case  of  Ilwaco  Ry.  &  Nay.  Co.  y.  Hedrick,  1  Wash.  446,  2  Am.  St 
Rep.  168,  where  it  was  held  that  the  testimony  of  the  company  that 
it  had  been  In  the  habit  of  leaying  the  turntables  unlocked  (in  an  ac- 
tion against  such  company  for  the  death  of  a  child  of  tender  years) 
was  not  admissible.    No  court  would  hold  that  an  adult,  who  would 
deliberately  put  his  feet  down   between  the  wall  and  a  turntable 
when  it  was  in  motion,  so  that  they  would  be  ground  off,  was  not 
guilty  of  contributory  negligence.    His  experience  would  naturally 
teach  him  better.    But  eyerybody,  and  especially  people  who  are  em- 
ploying  dangerous  agencies,  must  deal  with  children  Just  as  they  are^ 
and  must  take  notice  of  their  lack  of  Judgment  and  lack  of  experi- 
ence.  The  care  or  caution  required  is  according  to  the  capacity  of 
the  chUd,  and  this  is  to  be  determined  by  the  age  of  the  child. 
AK.  »t,  Jbisr.*  Vou  HI.— 4 
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•Tn  the  case  of  Mowrey  t.  Central  City  Ry.  Oo.,  51  N.  T.  668,  the 
court  said:  The  old,  the  lame,  the  infirm,  or  the  young  are  entitled  ta 
hare  their  condition  and  &bllity,  mental  and  phj^sical,  considered  la 
diminution  of  the  degree  of  care  exacted  of  them.' 

"The  rule  is,  howerer,  laid  down  by  Shearman  and  Redileld  on  the 
I^aw  of  Negligence,  section  73,  as  follows:  'It  Is  now  settled  by  the 
oyerwholming  weight  of  authority  that  &  diild  is  held,  so  far  as  he  \m 
personally  concerned,  only  to  the  exercise  of  such  degree  of  care  and 
discretion  as  is  reasonably  to  be  exi>ected  from  children  of  his  age.* 

"Another  point  made  by  the  appeUant  is,  that  it  was  not  allowed 
to  show  that  the  accident  was  caused  by  the  negligence  of  the  parent. 
This  being  an  action  brought  for  the  benefit  of  the  child,  and  not  for 
the  benefit  of  the  parent,  the  negligence  of  the  parent  cannot  be 
imputed  to  the  child."  Judgment  In  faror  of  plaintiff  for  fifteen 
thousand  dollars  was  affirmed. 

MUNICIPAL  CORPORATIONS— DUTY  TO  KEEP  STRSSETTS  IN 
RB/PAIR.— It  \s  the  positive  duty  of  a  municipal  corporation,  havinji; 
exchisiye  control  of  its  streets  and  sidewalks,  and  halving  the  means 
within  its  power,  to  keep  them  in  reasonaibly  safe  condition:  Blyhl  T. 
Watenrille,  67  Mina.  115;  47  Am.  fit  Rep.  696,  and  note.  The  law 
imiposes  upon  municipal  authorities  the  impcratlTe  duty  of  keeping  In 
proper  repair  the  streets  of  the  town:  Russell  y.  Monioe,  116  N.  C. 
7*20;  47  Am.  St.  Rep.  828,  and  note.  The  duty  to  keep  streets  la 
repair  is  a  ministerial  duty  derol'ving  upon  the  municipality,  for  a 
breach  of  which  an  action  lies  in  favor  of  a  party  injured  by  reason 
of  such  neglect:  Sutton  v.  Snohomish,  11  Wash.  24;  48  Am.  St.  Rq». 
847,  and  note;  but  see  Dunn  v.  Barnwell,  48  S.  O.  398;  49  Am.  Gt. 
Rep.  843,  and  note. 

MUNICIPAL  OORPORATIONS-DEFElOriVB  STBB)BT~N10- 
TIDE  FROM  LONO  E2XLSTE!NO[E.— If  a  daii^erous  hole  or  defect 
in  a  street  has  existed  for  such  length  of  time  that  the  city  author- 
ities, by  the  exercise  of  ordinary  diligence  would  have  discovered  it 
in  time  to  prevent  an  accident,  the  city  cannot  escape  liability  there- 
for for  want  of  actual  notice.  In  such  a  case,  it  is  deemed  to  have 
constructive  notice,  which  is  sufficient  without  proof  of  actual  notice: 
6utton  y.  Snohomish,  11  Wash.  24;  48  Am.  St  Rep.  817,  and  note. 

NBGLIG'BNOEJ— INFANTS.— A  child  four  or  five  years  ot  age  la 
not,  as  a  matter  of  law,  chargeable  with  contrilbutory  negligence 
and  barred  from  recovery  in  an  action  brought  on  his  behalf  for 
injury  inflicted  upon  him  by  another  because  he  did  not  exercise  rea- 
■onable  care  to  avoid  the  injury:  Westbrook  v.  MoUle  etc  R.  R.  Oo.» 
66  Miss.  660;  14  Am.  St  Rep.  587,  and  extended  note. 

NBGLIGBJNOB— LIABILITY  OF  OHILD  FOR.— The  law  does  not 
require  one  of  tender  years  to  exercise  the  same  degree  of  care  as  a 
person  of  mature  years.  A  child  is  only  required  to  exercise  that 
degree  of  care  which  one  of  his  years  would  naturaUy  and  reasonably 
use  In  the  same  situation  and  under  Uke  drcumstanoes.  Norton  v* 
Yolzke,  168  lU.  402;  49  Am.  St  Rep.  167,  and  note;  City  of  Pdcin  t. 
McMahon,  164  DL  141;  46  Am.  St  Rep.  114^  and  aotB- 
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[IB  Wabhihgtoh,  864.] 

BniLI>ING  OONTBJUXnS-^DHLAT  IN  OOMPLBTION— PEN- 
ALTY OR  DAMA6DS.— A  stipulation  in  a  boildlng  oontnurt  for  thm 
recovery  of  a  specified  amount  aa  damages  for  each  day  Xh$A  thm 
completion  of  the  building  la  delayed  after  a  certain  time,  la  a  prori- 
Bion  for  liquidated  damages,  and  not  for  a  penalty. 

BUILDING  CONTRACTS— DELAY— LrlQU  ID  AT©D  DAM^ 
AGES.— A  contractor  is  not  reilered  from  liability  for  liquidated  dam- 
a^rpi  for  delay  In  the  completion  nt  a  building  by  the  fact  that  tht 
dslay  waa  cansed  l^  the  failure  of  a  anbcontractor  to  f omlah  mata* 
rial. 


BUILDING  CONTRACTS— DELAY  IN  COMPLBTION.- 
Terity  of  weather  is  not  alone  sufficient  to  reHere  a  contractor  from 
liability  for  liquidated  damages  for  failure  to  complete  a  building 
wUbin  stipulated  time,  if  the  delay  caused  by  such  weather  could 
hare  been  avoided  and  the  work  carried  on  with  safety  and  durabil- 
ity  by  the  exercise  of  extra  inoans  or  effort  on  the  part  of  the  con- 
tractor during  the  continuance  of  such  weather. 

Town  &  Dillon,  for  the  appellants. 
Taylor  &  McKay^  for  the  respondent. 

«»  DUNBAK,  J.  On  the  eighth  day  of  October,  1889,  the  t^ 
spondent  entered  into  a  contract  wiiih  the  defendants  Sage  ft 
Stratton,  whereby  Sage  &  Stratton  agreed  to  erect  and  com- 
plete a  certain  two-etory  residenoe  with  a  atone  basement 
in  the  city  of  Tacoma,  except  the  plumbing  and  gaa-fitting, 
for  the  sum  of  seven  thousand  four  hundred  and  fifty  dol- 
lars. They  contracted  that  the  work  ahould  be  commenced 
on  or  before  October  10,  1889,  and  that  the  entire  contract 
should  i>e  performed  as  rapidly  as  possible,  consistent  with 
durability  and  aafety,  and  should  be  completed  on  or  be- 
fore February  10,  1890;  that  in  caae  of  failure  to  complete 
the  contract  by  February  10,  1890,  they  would  pay  as  dam- 
ages a  sum  equal  to  ten  dollars  for  each  and  every  day  said  work 
and  contract  was  delayed  beyond  said  date  through  any  fault  or 
negligence  of  Sage  &  Stratton.  The  building  was  not  com- 
pleted until  August  28,  1890,  being  a  delay  of  one  hundred  and 
ninety-nine  days,  and  plaintiff  bcdnga  this  action  to  reeover  ten 
dollars  per  day  as  stipulated  damages.  The  trial  of  the  case  ro- 
Bolted  in  a  verdict  for  the  plaintiff  in  the  sum  of  eleven  hundred 
and  sixty  dollars,  judgment  was  rendered,  and  aa  appeal  taken 
from  said  judgment. 

The  main  features  of  the  anffwer  were:  1.  That  the  delay  was 
cansed  by  the  plaintiff  and  his  architect  in  this,  that  on  account 
of  the  unusual  '^^  cold  and  wet  weatheir  they  stopped  the  plaa- 
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tering  of  said  building,  and  that  the  contractoiB  were  not  al- 
lowed to  plaster  during  the  cold  weather,  and  that  by  such  or- 
ders they  were  delayed  and  hindered,  without  their  fault  or  neg- 
ligence, and  that  the  plaintiff  thereby  contributed  to  and  caused 
such  delay;  2.  That  the  winter  of  1889-90  was  unusually  and  ex- 
traordinarily cold  and  wet,  and  that  it  was  impossible  to  pro- 
ceed with  the  ordinary  work  of  building;  3.  That  the  delay  was 
caused  by  the  failure  of  plaintiffs  to  furnish  the  plumbing  and 
gasfitting  for  the  house,  and  that  the  delay  of  plaintiff  in  this 
regard  contnibuted  to,  and  was,  the  cause  of  the  delay  oom- 
plained  of;  4.  That  they  were  unayoidably  delayed  in  procuring 
millwork  for  the  building;  5.  That  they  were  delayed  by  the 
failure  of  the  plaintiffs  to  furnish  the  mantels,  hearths,  and  tiles 
and  the  art  glass  for  the  building;  6.  That  the  plaintiffs  failed 
to  furnish  the  details  of  the  millwork  at  a  proper  tiime,  and  that 
they  were  delayed  on  that  account. 

We  think  the  question  which  ehoaQd  be  logically  first  settled 
in  this  case  is.  Was  the  contract  to  pay  the  damages  specified  a 
provision  for  a  penalty  or  for  liquidated  damages?  There  has 
been  sonve  conflict  of  authority  on  this  question,  each  oase,  how- 
ever, necessarily  being  decided  with  reference  to  its  own  par- 
ticular circumstances  and  the  particular  language  of  the  con- 
tract. We  are  satisfied,  however,  that  the  overwhelming  weight 
of  authority  sustains  the  contention  that  this  contract  provides 
for  liquidated  damages;  there  is  nothing  inequitable  in  the  terms 
of  this  provision;  the  amount  does  not  seem  to  us  to  'be  excessiya 
or  unreasonable;  it  does  not  provide  for  the  payment  of  ^•'^  a 
sum  in  gross  on  the  failure  to  comply  with  the  contract  at  the 
expiration  of  the  time  limited,  but  the  damages  accrue  according 
to  the  length  of  time  the  breach  continues;  and,  again,  there  is 
an  element  of  uncertainty  as  to  the  real  damages  which  would  be 
maintained  by  the  plaintiff  which  renders  it  more  or  less  imprac- 
ticable to  be  determined  by  a  jury.  Values  of  rents  are  fluctu- 
ating, and  dwelling-houses  of  the  character  and  description  of 
this  one  are  ordinarily  not  built  for  rent  at  all,  but  for  the  con- 
venience and  oomfort  of  the  owners,  and  inasniuch  as  the  par- 
ties saw  flt  to  settle  in  advance  the  question  of  damages,  and  it 
seems  to  be  on  an  equitable  basis,  we  do  not  feel  justified  in  dis- 
turbing that  contract  and  holding  that  it  was  a  contract  which 
the  pairties  had  no  right  to  make. 

In  Texas  etc.  By.  Co.  v.  Rust,  19  Fed.  Rep.  239,  it  was  held 
that:  ''A  proviaon  in  a  contract  to  build  a  railroad  bridore  that, 
in  case  of  nonoompleUon  of  the  bridge  or  providing  a  crossing 
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for  trains  by  a  giyea  date,  liie  sum  of  one  tihoiisand  doUais  per 
week  should  be  deducted  from  the  contract  price  of  the  bridge 
for  the  time  its  completion  or  proTision  for  crossing  tnains  is 
delayed  b^ond  that  date,  is  a  stipobtian  for  liquidated  dam- 
ages.'' 

In  Gotheal  t.  Talmage,  9  N.  Y.  651,  61  Am.  Dec  716,  it  wtM 
held  that  'Srhere  the  damages  residting  from  the  breach  at  bxl 
i^greenient  are  in  their  nature  entirely  indefinite  and  uncertain^ 
snd  &e  parties  have  mentioned  a  spedfic  sum  as  liquidated  dam- 
ages, such  sum  will  be  regarded  as  damages,  and  not  as  a  pen- 
alty, unless  the  amount  be  greatly  diaproportioned  to  any  prob- 
able estimate  of  the  actual  damages/' 

To  the  same  effect  as  Ward  t.  Hudson  Birer  Bldg.  Co.,  125 
N.  Y.  230.  In  Dwinel  y.  Brown,  64  Me.  »«*  470,  the  courts  in 
the  couiBe  of  its  reonarks  sustaining  the  proYisions  of  a  contract 
smilar  to  this  one,  said:  ''The  parties  themselves  best  know 
what  their  expectations  are  in  regard  to  the  adyantages  of  thdr 
undertaking,  and  the  damages  attendant  on  ita  failure,  and  when 
they  haye  mutually  agreed  upon  the  amount  of  such  damagea  in 
good  faith,  and  without  illegality,  it  is  as  much  the  duty  of  the 
court  to  enforce  that  agreement  as  it  is  the  other  proyisions  of 
the  contract  ....  It  is  not  for  the  court  to  sit  in  judgment 
upon  the  wisdom  or  folly  of  the  parties  in  making  a  contract, 
when  their  intention  is  clearly  expressed,  and  there  is  no  fraud 
or  illegaliiy.  No  judges,  howeyer  eminent,  can  place  them- 
•elyes  in  the  place  or  position  of  the  parties,  when  the  contract 
was  made,  scan  the  motiyes  and  weigh  the  considerations  which 
influenced  them  in  the  transaction,  so  as  to  determine  w^hat 
would  haye  been  best  for  them  to  do,  who  was  least  sagacious, 
or  who  droye  the  best  bargain.  Courts  of  common  law  cannot, 
like  courts  where  the  ciyil  law  preyails,  award  such  damages  as 
they  may  deem  reasonable,  but  must  allow  the  damages,  whether 
actoal  or  estimated,  as  agreed  upon  by  the  parties.  The  bar- 
gain may  be  an  unfortunate  one  for  the  delinquent  party,  but  it 
is  not  the  duty  of  courts  of  common  law  to  relieye  parties  from 
Ihe  consequences  of  their  own  improyidence,  where  these  oon- 
tmctB  are  free  from  fraud  and  illegality.'' 

The  same  doctrine  is  announced  in  Clement  y.  Cash,  21  N.  Y. 
253,  aoid  in  the  case  of  DeGteaff  y.  Wichman,  89  Iowa,  720,  which 
wu  a  ease  where  the  amount  of  forfeiture  was  the  same  as  in 
tins  case,  yiz.,  ten  dollars  for  eyery  day  the  house  should  remain 
uncompleted,  the  same  being  a  dwelUng-house;  the  court  held 
fbat  the  sum  named  was  liquidated  damages,  which  might  be 
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covered  in  case  of  a  failure  to  complete  the  erection  of  the  hoxuse 
according  to  the  terms  of  the  contract. 

***•  We  think  these  contracts  should  be  sustained^  where  no 
fraud  or  illegality  appears,  as  a  matter  of  policy,  for  it  would  fre- 
quently save  expensive  and  troublesome  litigation,  if  the  parties 
could  contract  in  advance  with  reference  to  damages,  with  tlie 
knowledge  that  such  contracts  would  without  question  be  en- 
forced. 

We  have  examined  the  testimony  in  this  case  in  detail,  and  a 
great  deal  of  it  we  think  was  plainly  inadnnissible,  and  was  ad- 
mitted over  the  objections  of  the  plaintifiE.  A  great  deal  of  tes- 
timony was  admitted  with  reference  to  the  difficulties  which  be- 
set the  contractors  in  their  efforts  to  procure  stone  for  tlie 
foundation  of  the  building.  After  admitting  testimony  of  this 
character,  however,  the  court  instructed  the  jury  that  the  fail- 
ure of  the  defendants'  subcontractors  to  procure  and  furnisih  the 
stone,  or  their  failure  to  secure  and  furnish  the  sash  and  doors  in 
time  to  enable  the  defendants  to  complete  the  building  in  the 
time  mentioned  in  the  agreement,  furnished  no  excuse  for  the 
failure  of  the  defendants  to  complete  the  building  within  the 
time  prescribed.  It  seems  too  evident  for  the  indidgence  of  ar- 
gument that  this  was  a  proper  instruction.  The  plaintiff  con- 
tracted with  the  defendants  to  furnish  the  stone  and  the  sash  and 
doors,  and  he  cannot  be  relegated  to  a  suit  against  any  suboon- 
tractors  witk  whom  the  defendants  mav  have  seen  fit  to  enter 
into  a  contract  for  f umiahing  these  materials  for  the  breach  of 
the  contract  on  the  part  of  euchJ  subcontractors.  The  defend- 
ants' contract  was  to  furnish  these  materials.  It  was  for  them 
to  exercise  good  judgment  with  reference  to  the  aWlity  of  the 
suboontractore  to  furnish  these  materials  according  to  their  con- 
tract, and  they  alone  are  responsible  ^'^^  for  their  delinquencies. 
The  rule  is  thus  announced  by  Sheannan  and  EeJiield  on  the 
Law  of  Negligence,  section  14:  "One  who  is  personally  bound 
to  perform  a  duty  cannot  relieve  himself  from  the  burden  of 
such  obligation  by  any  oontract  which  he  may  make  for  its  per- 
formance by  another  person.  Therefore,  the  fact  that  he  may 
have  used  the  utmost  care  in  selecting  an  ti^cni  to  perfoi^m 
tliis  duty,  or  that  he  has  entered  into  a  contract  with  any  per- 
son by  which  the  latter  undertakes  to  perform  the  duty,  is  no 
excufie  to  the  person  upon  whom  the  obligation  originally  rested 
in  case  of  failure  of  performance.  His  obligatdon  is  to  do  the 
thing,  not  merely  to  employ  another  to  do  it." 

It  is  next  objected  that  the  court  erred  in  instructing  the 
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juiy  that  the  eeveiitj  of  the  weather  waa  not  alone  a  eu£Sdent 
ejunoae  for  the  failure  of  the  contraotora^  if^  regaidlesa  of  this, 
the  work  could  have  been  carried  on  witii  aafety  and  dorabilily 
by  the  exerdse  of  extra  means  or  effort  on  the  part  ol  the  defend- 
ants during  the  conttnuanoe  of  suoh  weather.    This  instruction 
we  think  was  right    When  this  contract  was  entered  into,  it 
was  known  that  it  would  necessitate  the  doing  of  this  work  by 
the  contractors  during  the  winter  months.    They  bound  them- 
selyes  to  do  the  work  botweeoi  the  tenth  day  of  Ootober  and  the 
tenth  day  of  February,  and  they  knew  that  they  must  necessar* 
Oy  do  the  plastering,  which  work  it  was  claimed  was  delayed 
by  reason  of  the  cold  weather  and  rain,  during  the  winter  months. 
Presumably,  they  took  this  into  consideratLon  and  demanded  a 
hitler  price  for  their  work  by  reason  of  these  necessary  incon- 
Teuiences,  and  on  account  of  the  extra  expenses  incident  to 
building  in  the  winter.    They  might  as  consistently  complain 
that  the  days  were  shorter  in  winter  than  in  summer,  and  that 
tbey  were  delayed  •'^^  on  that  account.    We  think  the  authori- 
ties are  substantially  xmiform  so  far  as  this  proposition  is  con- 
cerned.   In  Texas  etc.  Ey.  Co.  v.  Rust,  19  Fed.  Bep.  239,  it  was 
held  ti»t  the  fact  that  the  contractors  were  retarded  in  the 
work  by  high  water,  sickness  of  hands,  etc.,  did  not  excase  them 
from  performance  of  their  contract,  that  they  assumed  these  risks 
when  they  executed  the  contract  without  a  provision  exempting 
them  from  the  consequences  of  such  casualties;  and  in  Dermott 
V.  Jones,  2  WaU.  1,  the  supreme  court  of  the  United  States,  in 
psaaing  upon  this  question,  said:  *Tt  is  a  well-settled  rule  of  law, 
that  if  a  party  by  his  contract  chaige  himself  with  an  obligation 
possible  to  be  perfomned,  he  must  make  it  good,  unless  its  per- 
formaDjce  is  rendered  impossible  by  the  act  of  God,  the  law,  or 
the  other  party.    Unforeseen  difficulties,  however  great,  will  not 
excuse  him.'' 

And  in  commenting  upon  the  case  of  School  Trustees  v.  Ben- 
nett, 27  N.  J.  L.  515,  72  Am.  Dec.  373,  where  a  gale  of  wind 
arose  without  any  of  the  usual  premonitory  signs  of  a  storm 
Mvd  prostrated  the  building,  Vhich,  when  rebuilt,  fell  down 
again  solely  on  account  of  the  condition  of  the  soil,  which  was 
•oft  and  miry,  and  where  it  was  conceded  that  the  defects  of  the 
ground  were  the  cause  of  the  second  fall,  the  court  held  that  the 
contractors  having  contracted  to  build  and  complete  the  build- 
ing on  a  certain  lot,  the  loss  fell  upon  the  contractors,  and 
«aid:  **The  principle  which  controlled  the  decision  of  the  case 
refetrod  to  rests  upon  a  solid  foundation  of  reason  and  jus- 


66  Beiciienbach  v.  Sags.  [Wasli. 

tlce.    It  regains  the  sanctity  of  contraots.    It  requzDOi  parties 
to  do  wihat  they  have  agneed  to  do/' 

Of  coniTse,  these  cases  are  all  very  nrach  stronger^  so  far  ss 
any  equities  in  the  oontractors  were  concerned^  than  the  case  cit 
bar,  where  the  parties  are  aknrply  relying  *'''  on  the  neghgenoe 
or  inability  of  their  own  siiboontraxrtais:  See,  also^  3  Aon.  & 
Eng.  Ency.  of  Law,  sec.  900,  and  notes. 

The  instructions  of  the  court  which  were  objected  to,  "wiHi- 
out  mentioning  them  more  specifically,  were  along  these  lines, 
and  the  instructions  presented  by  the  appellants  and  refused 
by  the  court  presented  the  opposite  yiew  of  the  law.  We  thinic 
the  instructions  'were  substantially  correct,  and  the  jury,  under 
the  instructions  of  the  courts  gave  the  appellants  the  benefit  of 
all  the  delays  which  were  caused  by  the  inteirf  erenoe  or  neglect 
of  the  respondent;  though  we  are  not  satisfied  from  the  testi- 
mony that  there  were  any  such  delays.  It  was  testified  by  one 
of  the  contractors  that  the  architect  refused  to  allow  them  to  xmx>- 
ceed  with  the  plastering,  and  that  they  were  more  or  less  delayed 
by  the  plumbers  not  doing  their  work  on  time,  and  further  that 
they  were  delayed  by  reason  of  the  architect's  not  haying  fur- 
nished them  the  details  as  readily  as  he  should  have  done — but 
all  these  questions  of  delay  by  the  architect's  not  furnishing  de- 
tails, by  the  plumbers  not  doing  their  work  on  time,  and  the 
question  regarding  the  plastering,  etc.,  were  disputed  facts, 
which  were  submitted  to  the  jury.  The  plumber  who  did  the 
work  and  the  architect  flatly  contradicted  the  assertions  made 
by  the  witnesses  of  the  defendants.  The  architect  swears  posi- 
tively that  he  did  not  forbid  them  to  proceed  with  the  plastering 
but  that  he  told  them  that  he  would  not  receive  the  plastering 
if  it  was  frozen — ^that  they  could  put  in  "salamanders'*  wMch 
would  warm  the  rooms,  and  proceed  with  their  work.  Indeed, 
the  contractors  themselves  testified  that  it  would  have  been  possi- 
ble to  warm  the  rooms  with  "salamanders"  so  that  the  work  could 
have  proceeded  with  safety.  Then,  according  *''*  to  their  own 
testimony,  the  greater  part  of  the  delay  was  caused  by  the  fail- 
ure of  their  subcontractors  to  furnish  them  the  rock  for  the 
foundation  and  the  millwork.  Mr.  Sage,  one  of  the  contraotora, 
testifies  on  page  3:  '^he  principal  cause  was  in  getting  in  the 
foundation.  It  was  almost  impossible  to  get  the  stone  there. 
The  next  cause  after  the  stone  was  the  weather." 

As  we  bave  already  seen,  their  failure  to  get  the  stone  there^ 
and  the  millwork,  and  4iie  inclemency  of  the  weather  were  mat- 
ters which  they  could  not  plead  in  this  action.    The  jury,  hay- 
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ing  heard  all  the  testimoay^  and  haviiig  eonndered  it  under 
proper  instractioiiB  from  the  eoiirt>  muat  be  presmnBd  to  haTe 
reached  the  ooireot  concltmion  aa  to  the  amoxmi  of  damagea 
viiich  should  be  awarded  under  the  contract. 
The  judgmeui  will,  therefoirey  be  a£Bnned. 

Hojty  G.  J.,  ttod  AndeiB,  Soott,  end  Gordon^  JX^  cioncur. 

BUILDING  CONTRAOTB-DHLAT  IN  OOOfPLBTPlON— PEN- 
ALTY OR  LIQUIDATBID  DAMACKES.— Where,  from  the  nature  of  a 
contract,  the  damagee  oauuot  be  calculated  with  any  degree  of  cer- 
tainty, a  stipnlated  sum  will  usually  be  held  io  be  liquidated  damagea 
when  ao  dealgnated  in  the  contract:  Henneasy  t.  Metager,  162  UL 
506;  43  Am.  St.  BeiK  287,  and  note,  fiee^  alao^  the  extended  note  te 
WiUiama  t.  Yajioa^  80  Am.  Bap.  28L 


DoNOHOB  Kblly  Banking  Gohpant  v.  Pugbt  Sound 

Savings  Bank. 

[IS  WASHnroTOs,  407.] 

NEGOmABIiD  INSTRUICBNTS— LIABIUTT  FBOM  IN- 
D0B8BMBNT  BBVOBB  DBLIVBBY.— A  person,  other  than  the 
IMiyee,  who  writea  hla  name  oo  the  back  of  a  note  after  its  execution 
and  before  deUrery,  la  prima  fade  liable  thereon  aa  a  Joint  maker* 

Donworth  &  Howe  and  J.  G.  Bamea,  for  the  appeUanta. 

Bammaai,  KeHeher  ft  Ehnoiy  and  Cox^  Cotton,  Teal  ft  Minor, 
for  the  respondent. 

^  DUNBAB,  J.  On  August  2,  1893,  the  plaintiff,  re- 
Bpondent  in  thda  case,  the  Donohoe  Kelly  Banking  ^^  Com- 
pany of  CaHf omia,  wrote  to  the  defendant  bank,  asking  for  a 
note  of  five  thouaand  dollars  to  take  up  a  centifioate  of  deposit 
▼hich  the  plaintiff  then  held  against  the  defendant  bank.  The 
i^ferenoe  in  the  letter  to  the  note  was  as  followa:  ^^  new  of 
the  temporaiy  extension  we  are  compelled  to  grant  you  in  the 
matter  of  the  loan  of  five  thousand  doUars,  please  supply  us  with 
«ec\mty  at  once,  in  the  form  of  a  piromiisdory  note  issued  by  the 
bank  and  indorsed  by  the  directoia  and  made  payable,  aay  one  day 
tfterdate.* 

In  accordance  with  this  request,  an  oirdinary  promiasory  note 
for  five  thooiaand  doUan  was  diawn  up  in  f ayor  of  the  respondent 
bank,  signed  by  the  Puget  Sound  Savinga  Bank,  the  defendant^ 
sod  indoned  by  A.  H.  Jose,  W.  D.  Perkins,  H.  S.  Martin,  Julius 
Eorton,  and  J.  Loring  'Whittington.  The  note  was  dated  at 
Seattle,  August  7, 1893,  and  was  made  payable  in  Seattle  at  the 
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Puget  Sound  Savings  Bank.  The  note  was  indorsed  as  afore- 
said after  its  execution  and  before  it  became  due^  was  retained 
by  the  officers  of  iihe  bank,  who  are  the  indorsers  mentioned 
above^  until  the  eighth  day  of  August^  and  was  then  mailed  to 
the  respondent  at  San  Franoisoo.  In  the  coarse  of  time,  suit 
was  brought  against  the  bank  and  the  indorsers  to  recoYer  Hic 
amount  epecified  in  the  note.  Judgment  was  obtained  against 
the  defendants  in  the  court  below,  from  which  judgment  Hor- 
ton  and  Whittington  appealed  to  this  court.  It  may  be  said  that 
upon  the  close  of  the  testimony  the  court  instructed  the  jnry 
to  find  a  verdict  for  the  plaintiff. 

The  pertinent  question  in  this  case  is,  Whsit  is  Hie  liahilitj 
aseuimed  by  a  third  person,  or  a  person  other  than  the  payee, 
who  writes  Ms  name  on  the  back  of  a  promissory  note  after  its 
execution  by  the  maker  and  ^^^  before  the  ddivery  to    tiie 
payee?    It  is  oonfceded  by  the  aippellants  that  the  weight  of  au- 
thority is,  that  in  the  absence  of  special  agreement,  the  law  will 
imply  an  undertaking  as  anaker,  but  they  claim  that  the  weight 
of  reason  is  in  favor  0(f  the  Uabdlity  as  indorser.    And  it  is  also 
claimed  by  the  appellants  that  the  text-writers  are  nnifonn  in 
support  of  this  proposition.    It  may  be  said,  however,  in  answer 
to  this,  that  it  is  the  adjudication  by  courts,  rather  than  the  i>er- 
eonal  opdnion  of  text-writers,  which  settles  the  law  in  regard  to 
questions  of  this  kind.    The  teit-wiiters,  however,  we  find  upon 
an  examination,  are  not  unifonm  in  holding  the  liability  of  a 
signer  of  this  kind  to  be  that  of  an  indorser.    It  is  true  that 
Mr.  Daniels,  in  his  work  on  Negotiable  Instruments,  section  714, 
states  that  his  own  view  is,  that  the  pariy  who  puts  his  name 
on  the  back  of  a  negotiable  note  before  it  is  indorsed  by  the 
payee  should  be  presumed  to  be  a  first  indorser.    But  the  idea 
of  Mr.  Tiedeman,  in  his  work  on   Commercial   Paper,  section 
271,  is  that  the  liability  is  that  of  a  guarantor;  while  Edwards 
on  Promissory  Notes  inclines  to  the  rule  enunciated  by  the  su- 
preme court  of  the  United  States  in  Eey  y.  Simpson,  22  How. 
341,  viz.,  that  the  liability  is  that  of  a  joint  maker;  and  Ran- 
dolph on  Commercial  Paper,  section  831,  says,  in  discussing 
this  question:  "The  view  which  finds  most  support  is  probably 
that  which  holds  the  indorsement  of  a  negotiable  note  by  a 
stranger  before  or  at  the  time  of  its  delivery  to  the  payee  to  be 
prima  facie  an  original  undertaking  as  joint  maker,  with  an 
implied  liability  as  such  to  the  payee  and  all  holders  for  value.** 

Mr.  Daniels  seems  to  think  that  the  effect  of  the  courft 
holding  the  parties  liable  as  joint  makers  has  been  to  mystify 
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fte  hew  and  make  its  admmistration  ^^^  uncertodn.  It  seema  to 
lUy  howeyer,  that  such  a  holding  would  tend  to  simplify  the  ad- 
ministration  of  the  law  and  make  certain  the  liability. 

The  confusion  growing  oat  of  an  attempt  to  determine  the  lia- 
bility to  be  other  than  >bhat  of  a  joint  maker  is  demonstrated  by 
the  hfd  that  the  New  York,  PennsylTaiDiay  l>ennjeBBee,  Ala- 
hsmsL,  Indiana,  Mississippi,  Wisconsin,  and  Oregon  conrta  ha^a 
held  ID  accQidanoe  with  the  theory  annoonced  by  Mr.  Daniela, 
Tiz.,  that  sach  signers  were  first  indorsers;  while  California,  Uli- 
nois,  Kansas,  Kentucky,  Nebraska,  and  Nerada  r^ect  the  idea 
enunciated  by  Mr.  Tiedeman,  that  their  liability  ia  that  of  a  guar- 
antor. On  the  other  hand,  the  courts  of  Vermont,  Maasachua- 
cttB,  New  Jersey,  Missouri,  Maryland,  New  Hampshire^  Michi- 
gan, Yii^inia,  Colorado,  Wisconsin,  Texas,  Utah,  Ohio^  Bhode 
Island,  Louisiana,  Minnesota,  North  Carolina,  South  Carolina, 
and  the  supreme  court  of  the  United  States  haye  decided  square- 
ly that  the  liability  of  a  person,  other  than  the  payee,  who  signs 
the  note  on  its  back  before  it  is  due  is  that  of  a  joint  maker. 
The  reasons  for  these  respective  decisions  are  so  multifarious  and 
hare  been  so  often  repeated  that  it  would  eerye  no  good  pur- 
po6e  to  indulge  in  an  analysis  of  them  here.  Sut  we  are  satis- 
fied with  the  reaaoning  of  the  courts  last  mentioned,  and  hold 
with  them  that  prima  facie,  at  least,  the  liability  in  such  case  is 
that  of  a  joint  maker. 

We  do  not  think,  howeyer,  that  the  decision  of  this  proposition 
WM  really  necessary  in  this  case,  for  the  whole  circumstancea 
of  the  case  dhow  so  plainly  that  it  was  neither  the  intention  of 
the  plaintiff  or  the  defendants  that  the  defendant  indorsers  (and 
we  nse  this  word  "indorser**  simply  to  distinguish  those  who 
signed  on  the  back  of  the  note  from  those  who  signed  *^^  at  the 
bottom)  intended  that  their  liability  should  be  other  than  that 
of  the  liability  of  a  maker,  and  that  they  waiyed  their  rights  as 
indorsers  or  guarantors. 

The  circumstances  surrounding  the  request  for  and  the  execu- 
tion of  this  note  make  it  absolutely  impossible  that  the  inten- 
tion on  either  side  was  that  the  indorsers  should  haye  a  right  to 
demand  and  notice.  Here  was  a  note  executed  in  Seattle  in 
fevor  of  a  party  who  liyed  in  San  Francisco,  one  thousand  miles 
away,  and  made  payable  one  day  after  date;  and  the  court  will 
Wlb  judicial  notioe  that  if  it  had  been  mailed  on  the  day  it  was 
executed  it  would  haye  been  a  physocal  impossibility  for  it  to  have 
^•^  ddiyered  an  San  Francisco  before  it  was  due,  much  less  to 
Wa  been  retained  to  Seattle  and  notice  aeryed  upon  the  in- 
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dorsere  before  itfi  matnirity.  And  the  canon  ol  interpretatioaiy 
invoked  by  the  apfpellants  and  nrhidi  wbs  annoonced  in  tiie 
case  of  Eey  y.  Simpson,  22  How.  341,  that  ^^the  interpretatioii  of 
the  contract  ought  in  eyeiy  case  to  be  snob  aa  will  cany  into 
effect  the  intention  of  the  parties,^  when  applied  to  this  caaOy 
precludes  the  appellants  from  the  benefit  of  the  defeuse  wiiich 
they  claim;  for  tiie  idea  that  they  could  intend  that  their  liabil- 
ity depended  upon  notice  and  demand  after  maturity  under  Ute 
circumstances  of  this  case  is  so  absolutely  contradicted  by  the 
droiimstances  themselyes,  that  we  are  at  a  loss  to  know  haw 
to  discuss  the  proposition. 

We  do  not  think  there  is  any  merit  in  any  of  the  contentions 
of  the  appellants^  and  the  judgment  will  therefore  be  mf- 
flrmed. 

Hoyt,  C.  J.,  and  Anders,  Scott,  and  Gordon,  JJ.,  oonimr. 

ON  PETITION  FOB  BBHBABTNO. 

PEB  CUBIAM.  The  attention  of  the  court  is  called  *"  by 
the  petition  for  rehearing  in  this  case  to  the  fact  that  the  ap- 
pellants alleged -as  error  the  assessment  of  the  amount  of  re- 
covery, the  same  being  too  large.  In  the  interest  of  the  dia- 
cussion  of  the  main  question  involyed  in  this  case,  this  matter 
was  oyerlooked.  It  is  claimed  by  the  appellants  that  the  Ter- 
diet  exceeded  the  amount  due  on  the  note  by  tbirty-seyen  dol- 
lars and  fifty-one  cents.  As  tiiis  claim  was  made  in  the  brief 
of  the  appellants,  and  not  controyerted  by  the  brief  of  the  re- 
spondent, we  will  treat  it  as  an  accepted  fact,  without  entering 
iuto  a  computation  of  the  interest  due  on  the  note  sued  on. 
The  original  opinion  will,  therefore,  be  modified  to  the  extent 
that  the  judgment  will  be  affirmed  upon  the  remittance  by  the 
respondent  of  thirty-seyen  dollars  and  fifty-K>ne  cents. 

NBaOTIABLB  INSTRUMKNTS-DIABITjITT  FROM  INDOfRSD- 
MENT  BEFORE  DBLIVERT.— Persons  indorslnga  negotiable instm- 
ment  before  deliyery  must  be  regarded  as  Joint  makers:  Bank  y. 
Jefferson,  92  Tenn.  637;  86  Am.  St  Rep.  100,  and  note.  A  thtrd  per- 
son who  indorses  his  name  upon  a  note  in  blank  at  the  time  it  ia 
executed  and  before  delivery,  Is,  as  to  a  subsequent  bona  fide  bolder 
for  yalue,  Hable  thereon  as  a  joint  maker:  Salisbury  y.  Firat  Nat 
Bank,  87  Neb.  872;  40  Am.  St  Rep.  527,  and  note.  See,  also,  the 
notes  to  Temple  y.  Baker,  11  Am.  St  Rep.  931;  Adrian  y.  McOasUU* 
14  Am.  St  Rep.  794,  and  Jones  y.  €k>odwin,  2  Am.  Bep.  470w 
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Bbkediot  v.  Sohmieg. 

[18  WAflHlNoroir,  47&] 

NB60TIABLB  INSTBUMBNTS-JOINT  AND  BJSVVBJklj 
KOTBa— PRESMNTMBNT.— To  bind  an  Indorser  of  a  note  Joint  and 
aex^ral  in  form,  iireBentment  for  payment  muat  be  made  tx>  all  the 
maken. 

NEGOTIABDB  INSTRUMBNTfi.— NOTIOB  OF  PBOTB8T  of 
1  note  to  an  indorser  residing  in  the  same  city  as  tbe  maker,  by  matU 
log  Bnch  notice  to  him  without  gMng  the  street  and  number  of  hla 
place  of  business  or  his  residence,  la  not  aquiyalent  to  personal 
lerricew 

A.  B.  Jones,  for  tbe  appellant. 

Condon  &  Wright,  for  the  respondent. 

^^  HOYT,  C.  J.    Appellant  waa  sued  aa  an  indoraer  of  a 
note  joint  and  several  in  form,  signed  by  two  makers.    The 
undisputed  proof  showed  that  no  demand  for  payment  ^'^^  had 
been  made  upon  one  of  the  makers  at  the  timef  noti<)e  d  dia- 
honor  was  sought  to  be  given  to  the  indoiser.    It  further  ap- 
peared that  all  the  partiea  to  the  note  lived  in  the  city  of 
Seattle;  that  the  appellant  had  a  place  of  business  therein,  well 
known  to  the  bank  with  which  the  note  was  left  for  coUection; 
that  no  attempt  waa  made  by  said  bank,  acting  for  the  owner  of 
the  note,  or  by  anyone  else,  to  serve  personally  niKm  the  appel- 
lant notice  of  the  dishonor  of  the  note.    The  only  attempt  to 
^Te  such  notice  was  to  deposit  it  in  the  postoffice  directed  to 
the  appellant  at  Seattle,  without  giving  aa  a  part  of  such  di- 
tection  the  street  or  number  in  said  city  to  which  it  should  be 
delivered.    For  the  reason  that  it  appeared  from  these  undia- 
pxited  facts  that  the  necessary  steps  had  not  been  taken  to 
charge  the  appellant  as  an  indorser  of  the  note,  he,  at  the 
close  of  the  testimony,  moved  tiie  court  for  a  judgment  in  his 
&Tor.    This  motion  was  denied,  and  the  cause  submitted  to  the 
jwy  under  instructions  which  authorized  a  verdict  for  the  plain- 
^9  if  it  was  found  among  other  facta  that  presentment  for  pay- 
iiient  to  one  of  the  makers  was  made  upon  the  day  the  note  fell 
ine,  and  that  notice  of  dishonor  was  deposited  in  the  postoiSce 
tddresBed  to  the  indorser  so  that,  in  the  ordinary  course,  it  should 
haye  reached  him  on  the  day  that  the  note  was  dishonored,  or 
the  day  after.    The  verdict  waa  for  tbe  plaintiff,  amd  judgment 
vas  didy  entered  thereon. 

If  presentment  to  each  of  the  makers  of  a  joint  and  several 
ppomisabry  note  was  necessary,  or  if  the  deposit  in  the  postofSce 
of  a  notice  oif  dishonor,  directed  generally  to  the  indorser  living 
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in  the  same  city  wbb  iusfiifficieiLty  the  judgment  muBt  be  reveised; 
and  if  the  judgment  is  reyersed  for  either  of  these  reasons^  the 
action  should  he  dismissed  as  to  appellant,  unless,  ^^  l^  aome 
alTirmatiYe  action  on  his  part  shown  by  the  proofs,  he  had.  anade 
himself  liable  to  pay  the  note. 

There  was  some  testimony  tending  to  show  that,  at  the  time 
the  note  was  discounted,  he  said  that  he  would  see  it  paid^  but 
there  was  nothing  tending  to  ahow  that  at  any  time  after  it  l>e- 
came  due  he  made  any  pax>mise  in  relation  to  its  payment.     Anj 
statement  that  he  may  have  made  at  the  time  he  discounted  the 
note,  which  ddd  not  amoimt  to  an  express  waiver  of  desnand 
and  notice,  could  add  nothing  to  the  contract  which  he  entered 
into  by  indorsing  it.    That  the  note  must  be  presented  to  each 
of  the  **joint"  makers  in  order  that  an  indorser  may  be  charged, 
is  conceded  by  the  respondent,  but  it  is  claimed  that  present- 
ment to  one  of  the  makers  of  a  note  joint  and  several  in  form 
is  sufficient.    The  ground  of  this  contention  is,  that  the  holder 
of  such  a  note  may,  at  his  option,  treat  it  as  the  several  note  of 
any  one  of  the  maJcers;  that  the  indorsement  must  be  presumed 
to  have  been  made  in  view  of  this  right,  and  that  for  that  reason 
the  holder  would  bind  the  indorser  by  presenting  it  to  any  one 
of  the  makers  whose  several  note  he  saw  fit  to  consider  it     It 
is  doubtful  whether  the  single  contract  of  the  indorser  can  be 
divided  so  as  to  in  fact  constitute  as  many  separate  contracts 
as  there  are  makers  to  the  note.    It  would  be  more  reasonable 
to  presume  that  the  contract  of  indorsement  was  in  reference  to 
the  note  as  an  entirety,  and  was  made  upon  the  credit  of  all  of  the 
makers,  and  that  the  right  of  the  holder  to  enforce  it  as  the  sev- 
eral contract  of  cne  of  them  does  not  include  the  right  to  divide 
the  single  contract  of  the  indorser.    It    is  suggested  that  by 
reason  of  diflFerent  places  of  residence  it  is  frequently  impossible 
to  present  the  note  for  payment  to  each  of  the  several  makers 
on  the  day  the  note  becomes  due.    But  tliis  objection  ^®^  ap- 
plies as  well  to  joint  makers  as  to  those  joint  and  several.     If 
the  makers  are  so  situated  that  it  is  not  reasonable  to  require 
a  presentment  to  each  of  them,  that  fact  will  excuse  such  present- 
ment. 

The  respondent  has  cited  but  one  case  which  fully  eusltains 
his  contention,  that  of  Harris  v.  Clark,  10  Ohio,  5,  and  the  rea- 
soning of  the  court  in  that  was  upon  grounds  conceded  to  be  un- 
tenable. The  reason  there  given  why  a  presentment  to  one 
maker  was  sufficient  was,  that  by  signing  the  note  together  the 
aeveral  makers  constituted  themselves,  so  &r  as  the  making  of  the 
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note  was  cancemed,  partnera^  and  for  that  reaaon  service  upoii 
one,  under  well-settled  geDeral  rulea^  was  a  service  upon  all. 

Keapondent  alao  cites  some  of  the  tert-writera,  but,  with  the 
single  exception  of  Judge  Story,  there  is  no  attempt  by  any  of 
them  to  give  any  reason  for  their  claim  that  presentment  to  one 
of  several  makers  should  be  sufficient,  and  even  that  distin- 
guished author  and  jurist  does  no  more  than  refer  to  the  case 
above  cited,  and  say  that,  though  the  decision  therein  could 
not  be  siofltained  upon  the  ground  stated  in  the  opinion,  it 
night  be  vpon  the  theory  that  it  was  only  necessary  to  make 
presentment  to  one  of  the  makers  of  a  note  joint  and  several 
inform. 

The  appellant  cites  a  large  number  of  cases  tendiDg  to  estab« 
lish  the  rule  that  presentment  to  each  of  the  makers  is  neoes- 
saiy.  The  respondent  claims  that  but  one  of  these  is  in  pointy 
for  the  reason  that  it  does  not  appear  that  the  notes  which  were 
nnder  consideration  were  joint  and  several  in  fonn.  As  to 
some  of  them  this  is  no  doubt  true,  but  the  fact  that  in  none 
was  there  any  statement  that  tended  to  show  that  there  was  any 
difference  in  the  presentment  necessary  to  charge  an  indorser  by 
reason  of  the  ''joint*'  or  "joint  and  *®*  several'*  form  of  the  note 
showed  that  no  distinction  on  that  account  was  recognized.  In 
nttaiy  of  the  cases  in  which  from  the  facts  it  appeals  that  the 
note  was  joint  and  sereral  in  form,  the  court  speaks  of  the 
makers  as  *'joint,*'  from  which  it  is  clear  that  by  the  use  of  the 
vord  "joint**  it  was  not  intended  to  refer  to  the  nature  of  the 
liability  of  sncb  makers,  but  only  as  to  the  fact  that  they  had 
joined  in  making  the  note.  And  from  a  careful  reading  of  the 
opmions  in  other  cases  it  is  probable  that  the  word  "joint**  was 
used  in  the  same  sense.  Hence  much  force  is  taken  from  the  ar- 
gument to  the  effect  that  none  of  the  cases  which  speak  of 
'^joinf*  makers  and  hold  that  presentment  must  be  made  to  all 
of  them  are  to  be  taken  as  authority  in  fayor  of  the  contention  of 
appellani 

It  is  conceded  that  in  the  case  of  Shutts  t.  Fingar,  100  N^. 
T.  539,  53  Am.  Bep.  231,  the  court  was  considering  a  note  joint 
tnd  several  in  form  and  that  the  dedsion  fully  supports  the  con- 
taation  of  the  appeUant. 

The  ease  of  Union  Bank  t.  Willis,  8  Met.  504,  41  Am.  Dec. 
Ml,  not  cited  in  the  brief  of  appellant,  is  also  directly  in  point 
The  principal  question  decided  was  as  to  wihether  one  ot  the 
pnties  to  the  note  was  a  maker  or  indorser;  the  court  'held  that 
U  vu  a  maker;  that  he  was  one  of  tiie  ]<Hnt  and  several  makers, 
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and  further  held  that^  for  the  reason  that  no  presentment  had 
been  made  to  him,  the  indorsers  were  discharged.  The  opinion, 
concludes  as  follows:  ^^To  apply  the  law  to  the  facts  as  proved  in. 
the  case  before  us^  Thompson  and  Mirick  &  Co.  stand  in  the  re- 
lation of  joint  and  several  promisors.  Payment  of  the  note  was 
demanded  of  Thompson^  but  not  of  Mirick  &  Co.  The  defend- 
ant is  an  indorser^  liable  only  upon  legal  notice  of  a  demaoid  upon 
the  promisors  '***  and  a  refusal  by  them  to  pay  the  note;  and  -we 
are  of  opinion  that  he  has  a  right  to  arail  himself  of  this  ne- 
glect to  make  demand  on  Mirick  &  Co.,  to  discharge  himself  from 
his  liability  as  indorser.*' 

Other  cases  might  be  cited  which  eitiher  expressly  or  by  neces- 
sary intendment  establish  the  rule  contended  for  by  appellant; 
but  in  view  of  the  fact  that  but  a  single  case  has  been  found  ex- 
pressly holding  to  the  contrary,  and  of  the  fact  that  the  reason- 
ing of  that  case  has  been  criticised  by  every  court  wihich  has  re- 
ferred to  it,  we  do  not  think  it  necessary  to  cite  them.  It  is 
true  that  respondent  claims  that  the  case  of  McClelland  y. 
Bishop,  42  Ohio  St.  113,  affirms  that  of  Harris  v.  Clark,  10  Ohio, 
5;  but  an  examination  will  show  that  the  language  relied  upon 
was  qualified,  and  was  only  used  hf  way  of  argument  upon  a 
point  not  necessary  to  the  decision  of  the  case.  So  tiiat  the 
rule  in  Ohio  must  be  held  to  depend  upon  the  single  case  of 
Harris  v.  Clark,  10  Ohio,  5.  And  that  one  has  been  in  some  de- 
gree discredited  by  the  case  of  Greenough  v.  Smead,  3  Ohio  St. 
415.  In  this  case,  the  question,  as  in  the  Massachusetts  case 
above  dted,  was  as  to  whether  one  of  the  parties  to  the  note  was 
a  maker  or  an  indorser,  and  the  court,  by  one  of  the  ablest  jur- 
ists that  ever  graced  the  bench  of  that  or  any  other  state,  Rufua 
P.  Banney,  at  considerable  length  discussed  that  question  for 
the  purpose  of  showing  that  he  was  an  indorser,  and  that  no  pre- 
sentment to  him  was  necessary  to  charge  the  defendant  who  was 
also  an  indorser.  Such  discussion  would  have  been  entirely  un- 
necessary, if  the  court  had  been  content  to  rely  upon  the  law  as 
announced  in  the  case  of  Harris  v.  Clark,  10  Ohio,  5.  TJuder  the 
law  thus  announced,  no  presentment  to  Greenough  would  have 
been  necessary,  for  the  form  of  the  note  which  is  set  out  in  the 
opinion  shows  that,  if  he  was  *®®  a  maker,  he  was  jointly  and 
severally  liable  with  the  other  maker.  The  form  of  the  note 
was  identical  with  that  of  the  one  indorsed  by  the  appellant,  and 
was  clearly  such  that  those  who  signed  it  became  liable  jointly 
and  severally  and  not  simply  jointly.  From  the  fact  that  such 
was  the  form  of  this  note,  the  language  of  the  court  hereinafter 
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let  out  fumiahes  ft  good  example  of  the  practice  hereinbefore 
referred  to  to  speak  of  the  joint  makers  of  a  note,  not  with  refer- 
ence to  the  character  of  their  liability,  but  as  to  their  having 
joined  in  its  ezecation.  The  court  haying,  after  a  full  discussion, 
come  to  the  conclusion  that  Qreenough  was  an  indorser,  and  not 
a  niaker,  of  the  note,  proceeded  as  follows:  '^This  view  of  the 
subject  makes  it  unnecessary  to  pass  upon  the  question  made,  as 
to  ihe  sufficiency  of  the  demand.  It  may  not  be  improper,  how- 
eTer,  to  say  that  if  Oreenough  could  be  treated  as  a  joint  maker, 
we  ^ould  be  of  the  opiuion  that  the  demand  made,  or  rather  the 
excuse  for  not  making  a  demand,  would  be  insufficient  to  charge 
the  indorsera.  The  question  is  not  coTered  by  the  case  of  Harris 
T.  Clark,  10  Ohio,  5,  and  we  feel  no  hesitation  in  saying  that  the 
rale  there  adopted  should  be  confined  to  the  precise  state  of  facts 
upon  which  the  decision  was  made.  A  demand  upon  one  of  sey- 
end  partners  in  business  is  clearly  sufficient,  and  the  court,  in 
that  case,  considered  the  seyeral  '^makers  of  a  joint  and  seyeral 
promissory  note  in  the  light  of  partners  in  tiiat  partioulai  tran- 
Baction."  Bnt,  assuredly,  the  principle  could  haye  no  applicsr 
tion  after  the  death  of  one  of  the  parties  had  terminated  the 
implied  agency  of  the  suiriyor;  and  it  could  not  be  deemed  due 
dOigence  in  the  holder  to  present  the  note  at  the  residence  of  the 
deceased  partner,  when  the  euiriyor  was  within  his  reach/' 

On  the  whole,  the  weight  of  authority  is  so  strongly  in  fayor 
of  the  rule  that  presentment  to  all  of  the  ^^^  makers  must  be 
made,  not  only  when  the  note  is  joint  in  form,  but  also  when  it 
is  joint  and  seyeral,  that  we  fed  compelled  to  adopt  it 

It  is  conceded  by  respondent  that  all  of  the  older  cases  uphold 
the  doctrine  that  sendee  of  notice  of  protest  cannot  be  made  by 
mail  where  the  parties  to  whom  the  notice  was  to  be  giyen  and 
the  makers  reside  in  the  same  city;  but  it  is  claimed  that  since  the 
inauguration  of  the  carrier  system  in  the  larger  cities  a  new  rule 
has  grown  up  as  to  the  seryice  of  notice  in  such  cities,  and  some 
authorities  are  cited  in  support  of  this  claim.  They  seem  to  be 
fonnded  upon  sound  reason,  but  it  is  not  necessary  that  we  should 
now  determine  as  to  whether  or  not  the  old  rule  has  been 
changed  by  these  modem  conditions.  If  seryice  by  mail  in  such 
cities  is  sufficient,  it  is  for  the  reason  that  it  is  the  duty  of  the 
poBtoffice  officials  to  deliyer  it  at  the  place  of  business  or  the  res- 
idence of  the  person  to  be  notified,  so  that  it  will  be  reoeiyed  by 
him  in  due  course  at  such  a  time  as  would  make  it  sufficient  if 
then  personally  seryed. 

But  the  notice  in  this  ease  w»  not  to  direeted  m  to  make  il 

la.  SB.  Bbu  you  Lll.-i 
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the  duly  of  the  employ^  in  the  postoffice  at  Seattle  to  bo  de- 
liyer  it.  It  is  true  that  some  testimony  was  introduced  tim cling 
to  show  that  a  notice  directed  as  this  one  was  wonld  in  due  oouiae 
have  been  delivered  the  day  it  was  deposited  in  the  office,  or  tli* 
succeeding  day,  but  the  duty  to  so  deliver  it  was  not  so  deaxly 
shown  that  the  appellant  could  be  thereby  deprived  of  his  right 
to  have  a  proper  service  made  upon  him.  It  is  a  regulation  or 
custom  of  the  postoffice  department  to  require  letters  designed 
to  be  delivered  by  carrier  to  be  directed  to  "ttie  sl^eet  and  numb^ 
to  which  they  are  to  be  delivered,  and,  in  the  absence  of  such 
direction^  letters  are  not  sure  of  being  placed  in  ^  the  hands  of 
the  carriers,  but  may  instead  go  into  the  general  delivery  bozea 
of  the  office.  Hence,  it  was  not  so  clearly  the  duty  of  the  post- 
office  officials  to  deliver  a  letter  directed  as  was  the  one  which 
contained  this  notice  at  the  place  of  business  of  the  appellant  aa 
to  make  the  mailing  of  it  equivalent  to  personal  service. 

The  judgment  must  be  reversed  and  the  cause  remanded  with 
instructions  to  dismiss  the  action  as  to  the  appellant 

Dunbar,  Anders,  and  Gordon,  JJ.,  ooncup. 
Scott,  J.,  dissents. 

NEGOTIABLE  INSTRUMENT  —  JOINT  NOTES  —  PRISSECNIV 
MENT.— 'Demand  of  payment  on  a  promissory  note  executed  by  ser* 
era!  makers,  not  partners,  must  be  made  on  all  In  order  to  chaxge 
an  Indorser:  Union  Bank  v.  WUlls,  8  Met  504;  41  Am.  Dec.  541; 
Bhutts  V.  Flngar,  100  N.  Y.  639;  53  Am.  Rep.  231.  ^e,  also,  the  note 
to  Berg  V.  Abbott,  24  Am.  Rep.  161. 

NEGOTIABLE  INSTRUMENTS— NOTICE  OP  PROTEST  BY 
MAIL—SUFFICIENCY  OF.^Thls  question  Is  discussed  In  the  notes 
to  Mead  v.  Carnal,  39  Am.  Dec.  553;  Ransom  v.  Mock,  38  Am.  Dec. 
606;  VIgerB  v.  Carlon,  83  Am.  Dec.  576.  Notice  to  a  drawer  should 
be  fully  and  particularly  directed  to  him  at  his  place  of  residence: 
Beckwitb  v.  Smith,  22  Me.  125;  38  Am.  Doc.  290.  and  noto;  to  th* 
effect^  Walker  t.  Stetson,  14  Ohio  St  89;  84  Am.  Dec.  862. 
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PB  Wabhinqton,  626.] 

JUD0HBNT8  AGAINiST  LUNATIOS  are  ndther  void  nor  Told* 
able. 

JUDGMBNT  AOAINST  AN  INSANB  SX7RBTY  on  a  f^rthcom- 
kkg  t>ond  In  attachment  Is  not  void,  such  surety  not  being  Insane  at 
the  time  that  the  bond  was  given. 

JUDGMENTS— INSANB  PBRSONS-OOLULTlDBAIi  AT- 
TA OK.— Mere  irregnlarities  In  proceedin^ge,  resulting  in  a  ^odgmest 
against  a  IxnuitSc,  cannot  be  raised  In  a  collateral  attadL 

JUDQMBNTS  AGAINST  LUNATICfiL-JThe  pi:op€rt7  of  a  kuuu 
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tic  is  not  exempt  from  the  operation  of  an  execution  Inued  on  a 
Judgment  not  frandnlently  or  wrongfully  obtained  against  bim,  al* 
though  It  was  rendered  after  the  fact  that  be  Is  a  lunatic  bad  been 
le^ily  established. 

£.  W.  Taylor,  for  the  appellant. 

A.  C.  AmtBon  and  B.  F.  LafiEoon,  for  tho  reepondenti. 

•"  DUNBAB,  J.  On  the  nineteenth  day  of  NoTomber^ 
1890,  in  an  attachment  case  of  Wandell  y.  Miller,  the  latter  fur- 
nished an  undertaking  signed  by  W.  Pollock,  the  affidavit  to  th* 
bond  showing  that  the  bondsman  was  William  Pollock.  In  Feb- 
ruary, 1892,  William  Pollock  was  adjudged  insane  and  committed 
to  the  Western  ^*^  Washington  hospital  for  the  insane,  and  a 
guardian^  Babert  Pollock,  was  duly  appointed.  In  the  case  of 
Wandell  t.  Miller  the  attachment  was  released,  and  judgment 
vas  entered  against  Miller  and  his  bondsmen,  including  William 
Pollock,  on  May  20, 1892.  Execution  was  issued  June  18,  180  i. 
On  September  10,  1892,  the  real  estate  in  controversy,  being  the 
property  of  William  Pollock,  was  sold.  The  sale  was  afterward 
confirmed,  and  this  action  was  brought  in  April,  1894,  to  set 
aside  the  sale  end  to  have  the  judgment  under  which  the  sale 
was  made  declared  null  and  void.  The  cause  was  tried  by  tlie 
court,  who  found  in  favor  of  the  respondents,  the  defendants  in 
ibe  action,  and  dismissed  plaintiffs  action.  Prom  such  judg- 
ment of  dismissal  this  app^  is  taken. 

It  is  contended  by  the  appellant  that  the  judgment  under 
which  the  property  in  question  was  sold  was  absolutely  void,  for 
the  reason  that  Pollock  was  insane  at  the  time  of  the  rendition  of 
said  judgment.  This  contention  cannot  be  sustained  under  the 
authorities.  There  is  no  claim  that  he  was  insane  at  the  time 
the  bond  was  given.  By  giving  the  bond  he  subjected  himself 
to  the  jurisdiction  of  the  court,  and  we  held  in  the  case  of  Park 
v.  Mighelly  3  Wash.  737,  that  the  court  had  jurisdiction  to  render 
judgment  against  the  surety  on  a  forthcoming  bond  in  an  at- 
tachment proceeding  without  notice  to  such  surety.  It  would 
not  have  been  necessary,  then,  to  have  given  Pollock  notice  had 
he  remained  sane,  and  the  rule  of  law  is  in  any  event  that  a 
judgment  is  not  void  when  taken  against  a  lunatic.  Whatever 
may  be  said  of  the  justice  or  injustice  of  this  rule,  the  rule  itself 
IB  80  well  established  by  the  authorities  that  it  cannot  be 
gainsaid. 

•*•  In  Freeman  on  Judgments,  fourth  edition,  section  152, 
the  author  saye:  ''While  an  occasional  difference  of  opinion  man- 
ifests itself  in  regard  to  the  propriety  and  possibility  of  bonding 
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femes  coTert  and  infants  by  judicial  proceedings  in  which  they 
were  not  represented  bj  some  competent  authority,  no  such  dif- 
ference has  been  made  apparent  in  relation  to  a  more  unf  orta- 
nate  and  more  defenseless  class  of  persons;  bat^  by  a  concurrence 
of  judicial  authority,  lunatics  are  held  to  be  within  the  juiisdio- 
tion  of  the  courts.     Judgments   against   them,  it  is  said,  are 

neither  yx)id  nor  voidable The  proper  remedy  in  favor  of 

a  lunatic  being  to  apply  to  chancery  to  restrain  proceedings,  end 
to  compel  plaintiff  to  go  there  for  justice.  In  a  suit  against  a 
lunatic,  the  judgment  is  properly  entered  against  him,  end  not 
against  his  guardian.  A  lunatic  has  capacity  to  appear  in  court 
by  attorney.  The  legal  title  to  his  estate  remains  in  him,  and 
does  not  pass  to  his  guardian'^:  Citing  a  great  many  cases  to 
sustain  the  text.  See,  also.  Freeman  on  Executions,  sec.  22; 
Withrow  V.  Smithson,  37  W.  Va.  757.  In  the  last-mentioned 
case,  it  was  decided  that  a  judgment  against  a  person  insane  at 
its  rendition  is  not  for  that  cause  void,  and  is  a  lien  on  land. 

The  judgment,  therefore,  not  being  void,  and  no  appeal  having 
been  taken  from  it,  mere  questions  of  irregularity  in  the  pro- 
ceedings in  that  case  cannot  be  raised  in  this  collateral  attack: 
Belles  V.  Miller,  10  Wash.  259.  Therefore,  we  shall  not  discuss 
the  many  errors  assigned  by  the  appellant,  which  go  to  the  ir- 
regularities of  the  former  case. 

The  question,  however,  which  has  given  us  more  trouble,  is, 
whether  or  not  this  judgment,  having  been  rendered  subsequent 
to  the  establishment  of  William  Pollock's  insanity,  would  have 
the  effect  simply  of  establishing  the  claim  of  the  judgment  cred- 
itor to  be  •'^  settled  in  due  course  of  the  administration  of  the 
estate,  under  chapter  15,  title  12,  of  the  Code  of  Procedure,  en- 
titled '^Of  the  Guardianship  of  Idiots  and  Insane  Persons.'^  Sec- 
tion 1154  of  that  chapter  provides  that  "the  several  superior 
courts  shall  have  power  to  appoint  guardians  to  take  the  care, 
custody,  and  management  of  all  idiots,  insane  persons,  and  aU 
who  are  incapable  of  conducting  their  own  affairs  and  of  their 
estates,''  etc.  It  is  contended  by  the  appellant  that  this  act,  and 
the  succeeding  section,  would  be  meaningless  if  the  estate  of  the 
ward  could  be  sold  on  execution.  But  a  perusal  of  the  whole 
chapter,  especially  of  section  1170,  which  seems  to  provide  for 
the  running  of  an  execution  against  the  property  of  a  ward,  leads 
us  to  conclude  that  it  was  not  the  intention  of  the  legislature  to 
exempt  the  property  of  a  lunatic  from  the  operations  of  en  exe- 
cution flowing  &om  a  legal  judgment.  It  is  not  to  be  concluded 
that  the  Ixmatic  or  his  estate  is  without  remedy,  but  the  remedy 
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jj  an  action  in  equity  to  set  aside  a  judgment,  if  the  judgment 
Las  been  fraudnlently  obtained.  If  the  judgment  haa  not  been 
fraudulently  or  -wrongfully  obtained,  then  no  harm  ia  worked 
upon  him,  and,  if  it  has,  the  courta  will  set  it  aside.  • 

l^e  complaint  in  this  case  failing  to  allege  any  fraud,  and 
none  appearing  in  the  trial  of  the  cause,  we  think  the  ruling  of 
the  court  "was  correct,  and  the  judgment  will,  therefore,  be 
affirmed* 

Hoyt,  C.  J.,  and  Scott,  Anders,  and  Gordon,  JJ.,  concur. 

JjrDOMBST  AGAINST  IN8ANB  PERSONfi.— A  lunatic  pfoperlj 
before  the  court  is  bound  bj  acts  done  by  matter  of  record,  as  fines, 
reoorerlefl.  Judgments,  and  the  like:  Maloney  y.  Dewey,  127  IlL  896; 
11  Am.  St.  Rep.  131,  and  note.  A  judgment  may,  by  common  law,  be 
rendered  against  one  non  compos  mentis  upon  contracts  or  liabilities 
by  wblcb  he  is  legally  bound:  King  t.  Robinson,  83- Me.  114;  54  Am. 
Dec  614.  A  judgment  against  a  lunatic  on  process  serred  on  him 
alone,  though  erroneous,  is  not  Toid:  Allison  t.  Taylor,  6  Dana,  87; 
82  AflL  Dec  68;  and  nota» 
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(110  CaUYORNIA,  160.] 

FRAUD,  AOnON,  WHEN  DEEMED  TO  BB  POBr-arATUTl 
OF  LIMITATIONS.— If  a  person  agrees  not  to  manufactture  or  sell  a 
-specified  medicine,  and,  in  violation  of  his  agreement,  does  manufac- 
ture  and  sell  It  under  another  name,  concealing  the  fact  that  It  is  tba 
«ame  medicine,  he  is  guilty  of  a  fraud,  and  a  suit  to  enjoin  a  farther 
violation  of  his  contract,  and  to  recover  for  the  fraudulent  bre&eb 
thereof,  may  be  commenced  within  three  years  after  the  discovery 
tiy  tlie  plaintiff  of  such  breach. 

CONTRACT  IN  RESTRAINT  OF  TRADE  NOT  LIMITBD  AB 
TO  TIME.— If  the  statute  authorizes  the  seller  of  a  business  to  agree 
-with  the  purchaser  not  to  carry  on  a  similar  business  so  long  aa  the 
purchaser  or  his  successor  in  interest  carries  on  a  like  business,  a 
contract  which,  on  its  face,  is  not  limited  in  time,  is  not  wholly  T<rid, 
t>ut  is  enforceable  to  the  extent  that  it  does  not  transcend  the  permls- 
«ive  clause  of  the  statute. 

A  CONTRACT  NOT  TO  MANUFACTURE  NOR  SmJL  A  DBS- 
IGNATED  BITTERS  is  broken  by  the  sale  of  the  same  bitten  under 
another  name,  especially  if  the  vendor  represents  to  his  customers 
that  the  bitters  which  he  manufactures  and  sells  are  superior  to  the 
bitteis  whlcfti  he  had  thus  sold  the  right  to  manufactinre  and  sell. 

THE  MEASURE  OF  DAMAGES  FOR  MANUFACTURING 
AND  SELJ^ING  A  MEDICAL  COMPOUND  which  the  defendant 
had  agreed  not  to  manufacture  nor  sell  is  not  the  profits  which  the 
4lefendant  has  realized  In  violation  of  his  agreement,  but  the  value  of 
the  business  lost  to  the  plaintiff  thereby.  The  profit  made  by  ths 
defendant  may  be  considered  in  evidence,  if  it  should  be  shown  ts 
correspond  in  whole  or  In  part  with  the  loss  of  the  plaintiff. 

D.  E.  Alexander  and  Albert  M.  Johnson^  for  the  appellant 

Armstrong  &  Broner,  for  the  respondent 

»«>  BRITT,  C.    Action  begun  October  4,  1892,  to  enjoin  ths 
violation  of  a  contract^  and  to  recover  damages  for  ^'^  the 

(10) 
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fncaduleat  breaob  tliereol  The  following  furts^  among  ot1iei% 
were  alleged  by  plaintiff  and  fonnd  by  the  conrt  below:  Defendant 
owned  a  Uqnid  eomponnd  known  aa  '^Boberf  •  Kidney  and  liYear 
Bitters''  and  the  fonnula  for  the  manufacture  thereof,  and  the 
goodwill  of  the  bnaineBB  of  making  and  voiding  the  eame;  on 
January  7,  1884,  while  engaged  in  eucb  bueinees  at  the  coontf 
of  Sacramento,  and  haying  then  a  large  sale  of  euch  bitten  in 
nid  coonty  and  throughout  thie  state,  the  defendant  made  a  bill 
of  sale  to  one  Lee,  by  the  tenns  of  which  he  sold  and  tranefened 
to  Lee  all  right,  title,  and  goodwill  of  the  said  bitters  theretofora 
manufactured  by  him;  also  the  receipt  for  manufacturing  tha 
same;  and  all  liUMls,  printing  matter,  boxes,  etc.,  pertaining  to 
{be  manufacture  thereof.  The  instrument  concluded  aa  follows: 
^And  I  furthemiora  agree  not  to  manufacture  or  sell  any  of  said 
Boberfe  Kidney  and  Liver  Bitters  in  this  county.  J.  J. 
Spieker.''  Said  Lee  was  the  agent  of  plaintiff  in  this  iTansaction 
and  on  the  following  day,  January  8, 1884,  he  assigned  to  plain- 
tiff the  property  and  rights  aoqxiired  by  him  under  said  inetru- 
ment  of  January  7th.  Thenceforward  the  plaintiff  manufac- 
inred  and  sold  said  bitters,  and  is  yet  so  engaged. 

About  February  5,  1884,  defeudant,  with  intent   to   injure 
plaintiff's  business,  combined  and  conspired  with  one  T.  M.  Lash 
to  manufacture  and  sell  the  same  bitters   tmder   the  name  of 
*Tjash'8  Kidney  and  Liver  Bitters,'*  and  thereafter  for  several 
years  such  combination,  first  under  the  style  of  T.  M.  Lash  & 
Co.,  and  later  under  that  of  Lash's  Bitters  Company,  manu&c- 
tured  and  sold  auch  bitters  in  said  county  and  throughout  the 
state;  defendant  then  dissolved  his  connection  with  Leah,  but, 
^der  the  style  of  Lash's  Bitters  Company,  continued,  until  the 
time  of  the  commencement  of  this  action,  the  same  business  of 
making  and  selling  Eoberfa  Edney  and  Liver  Bitters  by  the 
name  of  Trash's  Kidney  and  Liver  Bitters.      Defendant  fraud- 
ulently concealed  from  plaintiff  the  fact  of  his  interest  in  the 
buaness  of  T.  M.  Lash  ft  Co.  and  Lash's  Bitters  Company, 
wid  the  fact  ^**  also  that  said  Lash's  Bitters  were  compounded 
of  the  same  ingredients  as  the  said  Robert's  Bitters,  until  ha 
^vulged  each  facts  upon  the  trial  of  a  certain  action  betw^een 
^,  Speiker,  and  said  Lash  in  April,  1892,  up  to  which  time 
plaintiff  was  without  knowledge   or  information  thereof.  •   By 
'^on  of  false  representaitions  made  by  defendant  to  plaintiff's 
<JQ8tomei8,  to  the  effect  that  Lash's  Bitters  differed  from,  and 
^ere  superior  to,  Eoberfs  Bitters — he  knowing  that  they  were 
compounded  of  the  same  ingredients — said  customers,  or  eoma 
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of  them,  were  induced  to  purchase  the  former  instead  of  the  lat- 
ter, whereby  the  profits  of  plaintiff's  business  were  mostly  cut  ofL 
Some  further  history  of  this  same  compound,  and  the  dissensions 
of  those  concerned  in  its  preparation  and  sale,  may  be  found  in 
Spieker  t.  Lash,  102  Cal.  38. 

Defeoidant  pleaded,  among  other  matters,  the  bar  of  the  stat- 
ute of  limitations — sections  337,  443,  and  subdivision  4  of  sec- 
tion 338  of  the  Code  of  Civil  Procedure.  The  court  held  that  the 
action  was  not  barred,  and  rendered  judgment  perpetually  re- 
straining defendant  from  matnuf acturing  or  selling  in  Sacramento 
county  the  said  Boberf  s  Kidney  and  IdTer  Bitters,  or  any  prep* 
aration  compounded  of  its  constituents,  and  from  conducting  the 
sale  of  Lash's  Bitters  in  such  manner  as  to  interfere  with  the 
goodwill  of  Boberf s  Bitters  anywhere  in  the  state,  and  from  en- 
deavoring to  draw  off  plaintiff's  customers;  also  that  plaintiff  re- 
cover all  the  net  profits  made  by  defendant  in  the  sale  of  Bob- 
ert's  under  the  name  of  Laeh's  Bitters  from  February  5,  1884^ 
to  October  4,  1892;  which  profits  were  found,  by  means  of  a 
•reference  and  accounting  had  under  order  of  the  court,  to  be  the 
sum  of  fifty-one  thousand  eight  hundred  and  seventy-two  dol- 
lars. The  appeal  is  on  the  judgment-roll,  no  evidence  being 
brought  up. 

It  is  argued  by  appellant  that  plaintiff's  cause  of  action  lies 
solely  in  defendant's  breach  of  contract;  that  the  fraud  charged 
and  found  is  merely  for  the  purpose  of  excusing  delay  in  the 
oommenxjement  of  the  action,  **^  and  is  not  the  substantive 
ground  upon  which  relief  is  sought;  hence,  that  the  action  is  not 
saved  by  the  provision  of  section  338  of  the  Code  of  (Xvil  Pro- 
cedure, that  in  an  action  for  relief  on  the  ground  of  franid,  the 
cause  of  action  is  not  to  be  deemed  to  have  accrued  until  the 
discovery  of  the  facts  constituting  the  fraud.  But  we  are  of 
opinion  that  the  facts  as  found  by  the  court  show  that  fraud 
was  so  ingrained  with  the  breach  of  contract  by  defendant  that 
the  action,  as  regards  the  bar  of  the  statute,  at  least,  must  be 
treated  as  one  for  relief  on  the  ground  of  fraud.  The  breach 
was  accomplished  underhandedly,  by  secret  confederacy  with  an- 
other, and  the  use  of  his  name  to  doak  the  movements  of  the 
defendant,  and  by  deceit  inducing  third  persons  to  believe  that 
defendant's  product  differed  from,  or  was  superior  to,  that  of 
plaintiff;  deception  practiced  on  one  person  to  the  injury  of  an- 
other may  be  actionable  fraud  as  to  the  latter:  Blakeslee  v.  Star- 
ring, 34  Wis.  538. 

Sections  1673  and  1674  of  the  Civil  Code  read  as  follows: 
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''Sec  1673.  Every  contract  by  which  anyone  is  restrained  from 
exercising  a  lawful  profession^  trade,  or  business  of  any  kind, 
Qfth^rwise  than  is  prorided  by  the  next  two  sections^  is  to  that  ex- 
tent void.'* 

"Sec.  1674.  One  who  seUs  the  goodwill  of  a  business  may 
agree  with  the  buyer  to  refrain  from  carrying  on  a  similar  busi- 
ness within  a  specified  county,  city,  or  a  part  thereof,  so  long 
as  the  buyer,  or  any  person  deriving  title  to  the  goodwill  from 
him,  carries  on  a  like  business  therein.'' 

Here  Spieker  agreed  ''not  to  manufacture  or  sell  any  of  said 
Soberfs  Bitters  in  this  county'' — ^not  limiting  his  covenant  to 
the  time  during  which  the  buyer  might  carry  on  the  business  as 
provided  in  the  latter  section  quoted;  for  this  reason  it  is  con- 
tended that  his  contract  with  Lee  was  void  in  this  particular. 
We  think  it  reasonably  clear  that  no  design  to  impose  a  limit  on 
the  time  during  which  defendant  was  restrained  from  carrying 
on  the  business  in  Sacramento  county  is  inferable  *•*  from  the 
contract,  and  in  that  respect  it  transgressed  the  statute.  But 
the  statute  does  not  render  the  whole  provision  void;  it 
avoids  it  only  '*to  that  extent,"  viz.,  the  extent  that  it 
transcends  the  permissive  clause  of  the  statute;  within  that 
limit  it  ia  ralid;  this  must  be  regarded  as  the  settled  construction 
of  the  statute:  Bagsdale  v.  Nagle,  106  Cal.  836,  and  cases  cited. 
The  judgment  here  proceeds  further,  however,  and  in  this  regard 
the  respondent  concedes  that  it  should  be  modified. 

It  is  said  that  defendant  has  not  used  the  trade  name  sold  by 
him;  that  he  did  not  part  with  the  right  to  make  end  vend  aU 
hitters;  and  that  so  long  as  he  did  not  apply  to  them  such  trade 
name,  nor  represent  his  product  to  be  the  same  as  plaintifiPs,  he 
did  not  violate  his  contract.  But  the  contract  purports  to  trans- 
fer "all  right,  title,  and  goodwill  of  the  bittera  known  as  Rob- 
erts Kidney  and  liver  Bitters";  this  meant  the  liquid  known 
wlien  compounded  as  Robert's  Bitters;  not  merely  the  name  by 
which  it  was  known.  It  may  be  that  he  retained  some  right  to 
make  and  sell  the  same  bitters  by  whatever  designation  other 
than  'TRobert's"  he  chose  to  give  them:  Spieker  v  Lash,  102  Cal. 
38;  but  by  the  terms  of  the  contract  he  incapacitated  himself  to 
exercise  this  right  at  all  in  Sacramento  county,  and  to  exercise 
it  anwhere  to  the  impairment  of  the  goodjwill  he  sold  to  plain- 
tiff: Snow  T.  Holmes,  71  Oal.  142;  Knoedler  t.  Glaenzcr,  55  Fed. 
Bep.  898;  and  it  seems  to  us  that  representing  to  plaintiflPs  cus« 
tomers  that  the  sam«  preparation  by  •  different  name  was  su- 
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perior  to  Bobert^a  Bitten  tended  to  diaw  them  from  plamtiS^ 
and  to  iiDjjure  the  goodwill  he  had  bought  and  paid  for. 

The  court  adopted  a  fslae  rule  aa  to  the  measure  of  damages; 
it  proceeded  upon  the  theoiy  that,  aa  in  trademaik  and  patent 
caaea,  the  defendant  was  compellable  to  render  to  plaintiff  l^o 
net  profita  of  the  business  of  selling  Lsah'a  Bitters;  trademark 
cases  only  are  cited  to  support  this  branch  of  the  judgment: 
Graham  v.  ^^'^  Plate,  40  Cal.  493;  El  Modello  Cigar  Co.  v.  Gata, 
26  Fla.  886;  23  Am.  St  Rep.  637;  Ayery  y.  Meikle,  85  Ky.  435; 
7  Am.  St.  Bep.  604.  But  here,  though  plaintiff  alleged  an  in- 
fringement of  hia  trademark  by  defendant,  the  court  expressly 
found  against  that  ayerment.  In  cases  like  the  present,  the  dam- 
ages are  rarely  susceptible  of  accurate  proof;  but  the  measure,  ex- 
pressed generally,  is  the  yalue  of  the  business  lost  to  plaintiff — 
not  the  gain  of  defendant,  which  may  be  more  or  less  than  plain- 
tiff's loss;  though  such  gain  may  be  considered  in  evidence,  it 
should  be  shown  to  correspond  in  whole  or  in  pert  with  the  loss 
of  plaintiff:  Pelta  y.  Eichele,  62  Mo.  171,  180;  Lashua  v.  Cham- 
berlain, 6  Utah,  140;  Howard  y.  Taylor,  90  Ala.  241;  W«u:field  ▼• 
Booth,  33  Md.  63;  2  Sedgwick  on  Damages,  sec.  632.  Nothing 
here  appearing  of  the  amount  of  plaintiff'a  loaSi  the  allowance  of 
damages  beyond  a  nominal  eum  was  error. 

The  judgment  of  the  superior  court  ahould  be  reyened  and  the 
cause  remanded  for  a  new  triaL 

Belcher,  C,  and  Yanclief,  C,  concurred. 

For  the  reasons  giyen  in  the  foregoing  opinion,  the  judgmenf 
of  the  superior  court  is  reyeraed,  asid  the  cause  is  remanded  fcff 
a  new  trial.  Harrison,  J.,  Oaroutte^  J.,  Van  ileet^  J. 


PRAUIV-LIHITATIONS  OF  AOTIONS.-One  aeektng  reUef  on  the 
around  of  flraud,  occurring  more  than  three  years  prior  to  the  filing 
of  hia  complaint,  must  allege  that  he  did  not  dtecoyer  such  fraud  nntft 
within  three  years  before  auch  filing:  Castro  y.  Geil,  UO  CaL  260, 
post  p.  000,  and  note. 

OONTRAOTS  IN  RESTRAINT  OF  TRAI>B  are  not  neoeasarily 
TOld  by  reason  of  universality  of  time  or  place.  Their  validity  de- 
pends upon  the  reasonablenesa  of  the  recptrictions  under  the  condl* 
tions  of  each  case,  and  the  test  of  reasonableness  In  contracts  of  this 
kind  is  the  test  of  validity:  Oakdale  Mfg.  Go.  v.  Garst,  18  R.  I.  484; 
49  Am.  8t  Rep.  784.  and  note. 

GOODWILIa-RDMKDIBS  for  injury  TO.-One  engaged  in 
trade  may  sell  his  stock  and  froodwlll  and  make  a  valid  contract  with 
the  purchaser,  binding  hUnself  not  to  engage  In  the  same  business  in 
the  same  place  for  a  time  named,  and  he  may  be  enjoined  from  vio- 
lating his  contraot:  Chapin  v.  Brown,  88  Iowa,  156;  S6  Am.  St  Rep. 
297;  French  y.  Parker,  16  R.  L  219;  27  Am.  6t  Rc^k  788;  BaU'e  Ap* 


Not.  1895.]  Fernandez  «.  Bdrlrbox,  75 


peal,  60  Pi.  lER.  456;  100  Am.  Dec  684;  aota  to  Wamm  w.  Wmm  Lii- 
Wntor  Ooi»  S  Am.  St  B^p.  8L 


FifiBNANDBZ   V.  BdBLBSOK. 

[110  CAUrOBMIA,  IM.] 

MBOHANTCrS  LIBN,  DBSGRIPTIQN  IK  GLATIC  OF.— A 
notiee  of  a  mechanic's  Uen  dedaxing  tbat  it  la  upon  a  mlalng  clalnip 
and  giying  the  metea,  bouiidB,  and  monumental  witli  all  improre* 
menta,  wheels*  pumps,  and  mining  facilities  and  appurtenances  alta- 
ate  thereon,  and  that  the  work  tw  which  the  lien  la  claimed  was 
done  at  the  special  Instance  and  request  of  B.  and  P.,  owners  of  the 
premiaes,  cannot  be  appUed  to  a  claim  adjoining  that  spedflcally 
deacrlbed,  on  the  ground  that  of  the  two  the  latter  is  the  one  haring 
tliereon  wheds,  pump%  and  mining  facilities. 

MBOHANKys  LUEN.— A  DBSGBIPTION  of  property  saffldent 
te  identification  la  indispensable  to  a  meciianic'a  lien. 

MECHANICS  UEN,  BBFOBMATION  OF  CLAIM  O0*.-Tha 
Botlce  of  a  daim  of  mechanic's  Uen  is  not  an  instrument  susceptlbla 
•f  ref ormatloiu 

Warren  &  Taylor  and  T.  11  Osmoniy  for  fhe  appellanta. 

James  F.  Farraher,  for  tha  respondents. 

m  BRITT,  0.      Plaintifis^  eight  in  nnmber,  united  in  this 
tction,  under  the  pemussiYe  dause  of  section  1195  of  tiia  Coda 
of  Civil  Procedure,  to  enforce  liens  claimed  by  them,  respeo- 
tively,  for  balances  due  from  defendants  on  account  of  labor  per* 
formed  by  plaintiffs,  serenilly,  at  the  request  of  defendants,  cm 
a  mining  claim  in  Siskiyou  county.     Defendants  constitute  a 
mining  partnership  under  the  name  of  Burleson  ft  Paisley;  they 
^nnied  a  mining  claim  called  the  '^are  Bar*'  daim,  and  em- 
ployed plaintiffs  to  work  thereon;  their  answer  admitted  that 
the  balances  alleged  are  due  to  the  plaintiffs  respectively,  but  de- 
nied that  the  work  was  done  on  the  premises  described  in  plain- 
aSsf  fiCTeral  claims  of  Uen.    There  was  judgment  for  the  plain- 
tiifa— eeven  of  them— directing  the  sale  of  said  'fBare  BaP'  prop- 
yl and  the  application  of  the  proceeds  to  the  payment  of  the 
demands  of  the  successful  plaintiffs^  with  costs  and  attorneys' 
fees;  the  correctness  of  the  judgment  depends  upon  the  answer 
to  the  question  whether  the  property  thus  directed  to  be  sold  is 
described  at  all  in  the  claims  of  lien  filed  in  the  office  of  the 
eounty  recorder  under  section  1187  of  the  Code  of  CSvil  Proced- 
mu    In  this  particular  the  notices  were  all  in  the  same  fonn; 
that  of  Fernandez,  taken  as  an  example,  ^^  stated:  ^7  •  •  .  . 
gi?e  notice  of  my  intention  to  hold  and  olaim  a  lien  •  •  •  •  upon 
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that  certain  mining  claim  situated  in  the  Virginia  Bar  mining 
district,  count/  of  Siskiyou,  state  of  California,  particularly  de- 
scribed as  follows  [giving  a  specific  description  by  monuments^ 
metes,  and  bounds],  containing  twelve  acres,  more  or  less, 
•  •  •  •  with  all  improvements,  including  wheels,  pumps,  and  all 
mining  facilities  and  appurtenances  situated  thereon.  The  said 
lien  being  claimed  and  held  f or  .  •  .  •  work  done  •  •  •  •  upon 
•aid  premises  •  •  •  •  from  the  27th  day  of  June,  1892,  to  the 
8th  day  of  September,  1892,  •  •  •  •  at  the  special  instance  and 
request  of  Burleson  &  Parsley,  the  owners  and  reputed  owners 
thereof." 

It  is  conceded  that  the  description  by  monuments,  metes,  and 
bounds,  thus  stated,  does  not  apply  in  any  part  to  the  ''Bare 
Bar^'  property,  where  plaintiffs  did  their  work,  but  does  apply 
with  entire  accuracy  to  aa  adjoining  mining  ckim  known  u  tiie 
*'Otto  Bar'*  in  which  defendants  had,  with  other  persons,  same 
iuterest,  but  which  was  not  worked  at  all  during  the  year  1892. 
It  was  in  evidence,  however,  that  there  were  no  wheds,  pumps, 
or  mining  facilities  on  tlie  "Otto  Bar^'  mining  claim,  while  there 
were  such  on  the  "Bare  Bar''  claim;  that  mines  in  the  vicinity 
were  "generally  known  by  the  names  of  the  parties  running 
them*';  that  the  '*Bare  Bar''  claim  was  commonly  called  the  Bur- 
leson &  Parsley  claim;  that  mining  claims  were  somewhat  nu- 
merous in  that  neighborhood,  but  defendants  worked  no  otlier. 

The  court  found  that  the  claims  of  lien  as  filed  contained  a 
description  of  the  property  intended  to  be  charged  sufficient  for 
identification,  and  that  anyone  familiar  with  the  locality  can 
readily  identify  the  "Bare  Bar"  mine  as  the  mining  claim  which 
plaintiffs  intended  to  charge  with  their  liens.  We  discover  no 
evidence  to  justify  this  finding. 

The  contention  of  respondents'  counsel,  as  we  nnderstand  it, 
is  that  the  boundaries  given  in  the  claim  of  ^^'^  lien  may  be  dis- 
regarded, and  that  the  other  circumstances  stated,  viz.,  that  the 
lien  is  claimed  upon  mining  ground,  in  a  specified  mining  dis- 
strict,  with  all  improvements,  including  wheels,  pumps,  etc.,  sit- 
uated thereon,  for  work  done  by  the  claimant  between  specified 
dates,  at  the  request  of  Burleson  &  Parsley,  the  owners  and  re- 
puted owners  thereof,  will  "enable  a  party  familiar  with  the  lo- 
cality to  identify  the  premises  intended  to  be  described  with 
reasonable  certainty,  to  the  exclusion  of  others,**  and  hence  is 
sufficient:  Willamette  etc.  Co.  v.  Kremer,  94  CSal.  209.  But,  in 
Che  first  place,  there  is  no  warrant  in  tiiie  law,  or  in  the  abstract 
equity  of  the  case^  for  rejecting  the  boundaries  by  whidi  the 
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notice  of  lien  states  that  the  property  la  ''particularly  described. 
One  of  the  most  important  requirements  of  the  statute  goyem- 
ing  the  creatioii  of  such  liens  is,  that  the  notice  shall  contain  % 
description  of  the  property  to  be  charged  sufikdent  for  identifi- 
cation: Code  Civ.  Proc,  sec.  1187.    Without  such  description  the 
notice  would  in  some  instances  be  of  no  value  to  the  owner,  and 
could  rarely  be  of  any  use  to  creditors,  purchasers,  or  other  lien 
claimantB  dealing  with  the  land:  Phillips  on  Mechanics'  liena^ 
sec  378.    If  this  were  a  case  of  mistake  as  to  some  incident  of 
the  description,  the  mistaken  dreumstance,  like  a  false  call  in  • 
deed,  would  he  rejected:  Willamette  eta  Co.  t.  Kremer,  94  CaL 
209;  but,  on  the  contrary,  the  error  is  of  the  essence  of  the  de- 
scription.     To  reject  the  particnlar  description  and  rely  on  the 
adrentitiouB  circumstances  which  accompany  it  would  be  to 
invert  the  maxim  that  the  incident  follows  the  principal,  and 
not  the  principal  the  incident:  Civ.  Code,  sec.  3540;  the  notice 
of  hen  is  not  an  instrument  susceptible  of  reformation:  Ck«i  t. 
StreliiSy  54  CaL  640;  therefore^  the  monuments  and   lines  by 
which  the  property  is  said  in  the  notice  to  be  '^particularly  de- 
scribed" oannot  be  expunged  from  the  notice,  but  must  be  read 
as  part  of  it;  so  read  it  is  misleading  in  a  particular  where  it 
should  be  substantially  true:  Wagner  v.Hansen,103  Cal.  107.  Sec- 
ondly, were  the  *•*  particular  description  omitted  and  the  other 
circumstances  stated  in  the  notice  alone  consulted,  we  do  not 
think  that  a  person  familiar  with  the  locality  merely  could  there- 
bjidentify  the  premiseswith  reasonable  certainty  to  the  exclusion 
of  others;  he  would  also  need  to  know  that  the  claimant  worked 
on  the  premises,  and  when  he  worked  there — ^knowledge  of  which 
matters  cannot  be  implied  from  mere  knowledge  of  the  locality. 
Besides,  the  statute  requires  that  the  notice  itself  must  describe 
the  property  on  which  the  work  was  done:  Code  Civ.  Proc,  sees. 
1183, 1187.   A  notice  that  the  property  to  be  charged  is  the  prop- 
erty where  claimant  worked  does  not  take  the  first  step  toward 
compliance  with  the  statute.  Nothing  then  remains  except  the  ref- 
erence to  pumps,  wheels,  and  mining  facilities,  and  to  the  names 
of  the  owners;  it  is  shown   afiirmatively  that  the   defendants 
claimed  and  were  reputed  to  own  an  interest  in  the  ''Otto  Bar'' 
mine;  and  the  reference  to  the  wheels,  pumps,  etc.,  is — on  our 
present  assumption — ^to  them  as  situate  upon  unascertained  land. 
On  these  facts,  at  the  veiy  most,  one  might  suspect  that  the 
^are  Bar^  mine  was  intended,  but  that  he  could  identify  it 
^th  reasonable  oertainty  to  the  ezduaion  of  other  premises  fa 
incredible. 
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The  judgment  and  order  ihauld  be  revened. 

Haynee^  C,  amd  Belcher^  C,  concurred. 

For  the  reasona  giyen  in  the  foregoing  opinion^  the  Jadgmaid 
and  order  are  reYeiaed. 

Temple^  J.,  Henahaw,  J.^  McFarland,  J. 

IffeCHANIO'S  LIDN— SUFFIGIBNCnr  OF  NOTIOB.— A  mecbanlc*a 

Uen  notice  is  sufficient,  if  it  describes  the  premises  and  states  the 
aiDMMittt  due,  to  whom,  and  from  whom,  and  for  what  it  is  due:  Oik 
bum  y.  Stephens,  137  lud.  083;  45  Am.  St.  Rep.  218,  and  note.  The 
description  of  a  building  in  the  notice  of  a  mechanic's  lien  is  suffi- 
cient, if  it  enables  a  person  familiar  with  the  location  to  identify  the 
building  as  the  only  one  corresponding  with  such  descrlptloa: 
Hughes  T.  Torgerson,  96  Ala.  346;  38  Am.  St  Rep.  105,  and  note.  A 
notice  of  a  mechanic's  lien  describing  the  property  as  all  of  a  certain 
lot,  except  the  west  twenty  feet  thereof  is  insufficient,  when  the 
building  also  occupies  a  portion  of  another  lot  although  it  is  also 
descrlt>ed  by  a  certain  name  and  as  being  located  at  the  northwest 
comer  of  two  streets:  Whittier  t.  Stetson  etc  Mill  Oo.,  6  Wash.  190; 
96  Am.  St  Rep.  149,  and  especially  note. 


WuLFP  V.  Superior  Court. 

[110  CAUrOBNlA,  215  ] 

CEJRTIOltARI.— Whether  a  court  has  Jurisdiction  must  be 
determined  from  the  record  taken  as  a  whole. 

PARTNERSHIP-JURISDICTION  TO  DIREOT  SADB  OF 
PROPERTY  OF.—In  an  action  for  the  dissolution  of  a  partnenbip 
and  an  accounting,  the  court  has  power  in  adrance  of  decreeing  a 
dissolution  to  direct  the  sale  of  all  the  partnership  assets,  if  it  appears 
that  they  are  not  equal  in  value  to  the  amount  of  the  firm  indebted- 
ness, and  that  its  business  cannot  be  carried  on  except  at  a  loss. 

Paul  C.  Morf,  for  the  petitioner. 

John  E.  Budd  and  F.  H.  Gould,  for  the  respondent. 

*i«  GAROUTTB,  J.  This  is  a  writ  of  review,  to  review  liis 
action  of  the  superior  court  of  San  Joaquin  county,  in  order- 
ing a  sale  of  certain  partnership  property  now  in  the  hands  of  a 
receiyer,  consisting  of  the  stock  and  goodwill  in  a  certain  painty 
oil,  and  wall-paper  business  in  the  city  of  Stockton. 

The  action  of  Parsons  v.  Wulff  was  for  a  dissolution  of  a  part- 
nership and  an  accounting.  Wulff  filed  his  answer,  denying  the 
allegations  of  the  complaint,  and  the  cause  had  not  come  to  trial 
at  the  time  the  order  for  a  sale  of  the  partnership  business 
made.  It  is  contended  upon  the  part  of  petitioner  thai 
dissolution  of  the  partneiahip  had  been  decreed  by  tbs  eonit,  it 
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hni.  no  power  to  order  a  sale  of  the  partnership  biuiness,  and  tnch 
is  the  question  presented  for  our  consideration.  The  record  of 
the  loirer  court  ia  before  us^  including  certain  supplemental  find* 
ings  of  fact  made  by  it,  and  by  that  record^  taken  as  a  wbols^ 
tiiis  jurisdictional  question  must  be  determined:  Blair  t.  Hamil- 
ton, 32  Cal.  52.  The  record  discloses  the  petition  for  sale  to  hava 
been  filed  by  the  receiyer^  and  the  petition  states  that  the  'part- 
noship  is  lai^ely  insolvent;  that  it  is  for  the  best  interests  of 
tiie  creditors  and  the  partnership  that  the  business  be  sold,  and 
tliat  it  be  sold  as  a  whole;  that  the  buraness,  since  it  came  into  the 
bsnds  of  the  receiyer^  has  been  carried  on  at  a  loss^  and  that  the 
lo68  will  be  still  further  increased  if  the  business  is  continued; 
that  the  business  has  been  conducted  in  a  proper  and  skillful 
maimer  by  the  receiver^  an  experienced  man;  and  that  by  a  con- 
tinaance  of  the  business  the  assets  will  be  dissipated  and  lost  to 
the  partners  and  creditors. 

Taking  into  consideration  the  fact  that  the  assets  were  not 
equal  to  the  liabilities,  that  the  first  claim  nipon  ^^  the  assets 
rested  with  the  creditors,  and  that  their  right  to  present  their 
claims  at  any  subsequent  stage  of  the  litigation  was  still  existent^ 
we  think  their  interests  were  proper  subject  matter  for  the  cog- 
nizance  of  the  court  in  dealing  with  these  assets,  notwithstanding 
ihej  were  in  no  way  parties  to  the  record.  And,  taking  all  th0 
facts  into  consideration,  we  see  no  excess  of  power  exercised  by 
the  trial  court  in  ordering  the  sale.  It  must  be  conceded  that  the 
eourt,  by  its  receiyer,  had  the  power  to  sell  perishable  property^ 
and,  upon  the  showing  here  made,  this  business  "wes  clearly  prop- 
erty of  that  character.  The  assets  consisted  of  articles  of  trade 
and  the  goodwill  of  the  business.  The  tangible  assets  were  be- 
coming dissipated  and  lost  in  spite  of  care  and  skill  in  the  man- 
agement  of  them,  and  without  these  assets  the  goodwill  would 
6eem  to  be  entirely  valueless.  These  two  classes  of  property  were 
indissolubly  connected,  and,  if  the  court  had  the  power  to  sell 
either,  it  had  the  power  to  sell  both.  likewise^  the  book  ac- 
counts; if  any  part  of  these  aasefts  could  be  sold,  and  it  was  for 
the  b^  interests  of  the  copartnership  and  the  creditors  that 
these  accounts  should  go  with  the  business,  the  court  had  tha 
power  to  so  adjudge. 

A  litigious  partner,  by  means  incident  to  litigation,  might  ba 
ible  to  delay  the  entry  of  a  decree  of  dissolution  for  years,  and 
tliereby  encompass  the  utter  destruction  of  the  entire  partnership 
•SBets;  and  it  would  seem,  in  the  interest  of  parties  having  daims 
Bpon  these  assets,  that  a  court  of  equity  was  vested  with  tba 
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right  to  give  relief  by  conyerting  them  into  money.  But  few- 
cases  in  point  have  been  cited  upon  either  side.  In  Ciane  t.  Foid^ 
1  Hopk.  Ch.  130,  the  power  of  the  court  to  eell  partnerahip  prop- 
erty pendente  lite  is  fully  recognized;  and  in  Marten  ▼.  Van 
Schaick,  4  Paige,  479,  the  court  said,  in  speaking  of  a  netwspaper 
partnership:  '*If  a  receiyer  is  appointed,  he  must  proceed  and 
sell  the  establishment  without  delay,  and,  in  the  mean  time,  the 
business  must  be  carried  on  by  him  as  usual,  so  that  the  goodwill 
thereof  may  be  secured  to  the  puixdiaser  *^®  and  the  full  ralue 
of  the  establishment  realized  by  the  partners  on  such  sale.  But 
the  court  will  not  take  upon  itself  the  responsibility  of  contin* 
uing  the  publication  of  a  political  paper  by  a  receiyer  any  longer 
than  is  absolutely  necessary  to  prevent  a  sacrifice  of  the  prop- 
erty.'' And,  again,  in  Williams  t.  Wilson,  4  Sand.  Ch.  880^  the 
court  said:  ^Ihen,  as  to  the  course  to  be  pursued  by  the  receiver, 
when  vested  with  the  goodwill  of  the  concem,  it  is  impossible  for 
him  to  conduct  an  insane  hospital  or  a  lazaretto  for  foreign  im- 
migrants. The  only  practical  course  is  for  him  to  sell  immedi- 
ately the  lease  of  the  premises  where  the  business  was  conducted, 
with  the  goodwill  of  the  business,  and  the  movables  which  be- 
long to  the  institution.  And,  in  order  to  give  efficacy  to  the 
sale  of  the  goodwill,  either  of  the  parties  may  become  the  pur- 
chaser.'' An  analogous  principle  is  recognized  in  McLane  y* 
Placerville  etc.  B.  R.  Co.,  66  Cal.  629,  630. 

In  the  cases  cited  the  court  held  itself  possessed  of  the  i>ower 
to  sell,  by  reason  of  an  actual  present  necessity  of  sale,  in  order 
that  the  assets  might  be  preserved  to  the  final  good  fortune  of  the 
parties  interested  therein.  There  was  no  more  reason  for  a  sale 
in  those  cases  than  in  this  case.  The  assets  of  the  present  part- 
nership are  rapidly  depreciating  in  epite  of  the  exercise  of  oaie 
and  skill  in  their  management,  and  it  would  appear  to  be  a  men 
matter  of  time  when  they  would  become  wholly  lost. 

We  conclude  that  the  facts  in  the  present  case  are  such  that  a 
power  of  sale  in  the  court  pendente  hte  existed. 

For  the  foregoing  reasons,  the  orders  complained  of,  made  by 
the  trial  court,  were  within  its  jurisdiction,  and  they  are  hereby 
affirmed* 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 

JTIBISDTCTiaN— BVIDENCJB  OF.— A  redtal  In  the  record  by  tb» 
court  tbat  defendants  In  the  proceeding  named  had  been  eerved  with 
IKTocesB  Is  evidence  that  they  had  be^i  so  served,  and  that  the  court 
had  Jurisdiction  of  their  persons:  Brlckhonse  v.  Sntton,  99  N.  01 106; 
6  Am.  Bt  Rep.  497,  and  note.  It  appearing  upon  the  face  of  the 
lecord  that  summons  in  an  action  was  served  in  a  way  Ineffeetusl 
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Co  confer  Jorfsdlctloii,  ft  will  not  be  preramed  that  a  Talld  eerrlce  wma 
made  In  some  other  way:  Barber  t.  Morris,  87  Minn.  104;  6  Am.  St. 
Rep.  836»  and  note.  The  Jnrladlction  of  the  court  in  a  cauM 
thonid  ordinarily  afflrmatlTely  appear  from  ita  Jndgmont  and  the  pa- 
pers on  file  in  the  action:  Bxtended  note  to  Morrill  t.  Morrlllt  23  Am. 
tSt.  Rep.  118. 

PARTNERSHIP— DISSOLUnON-^ALB  OF  ASSBTS.— An  order 
for  the  tale  of  partnerships  will  be  made  by  a  eonrt  of  cliancery« 
where  there  la  no  proTision  for  its  dispoeition  in  tlie  partnenhlp 
agreement:   Allen  T.  Hawl^,  6  Fla.  142;  es  Am.  Dee.  1M» 


YoBB  V.  Booth. 

[UO  CAUfOBnJL,  338.] 

IN8URANCA  LIFB,  GHANGB  OF  BBN1DFICf[ARIB8.-<hie 
who  procorea  a  policy  of  insnxance  npon  his  own  life,  payable  to  his 
lefsl  heini»  although  he  pays  the  premium  himself,  and  keepe  the 
p<rtlcy  in  his  exdustre  possession,  has  no  power  to  change  the  bene- 
(Idarles,  unless  the  pcdlcy  or  the  charter  of  the  ineurance  company 
so  prorides. 

INSUBANGB,  Ii[FB.-<DBCLABATI0N8  MADB  BT  THB 
ASSURED  AFTER  the  issuance  of  a  policy  to  him  on  his  life  pay- 
able  to  his  legal  heirs,  are  not  admissible  as  erldence  against  them 
to  prove  the  f alsily  of  statements  made  by  him  in  an  appCteation  for 
such  insurance. 

INSURANOB,  LIFE.— A  DECLARATION  purporting  to  be 
made  by  a  wife  in  an  application  for  Insurance  on  the  life  of  her 
husband  in  fact  made  by  his  signing  her  name  to  such  applicatioo 
is  not  admissible  against  her  in  an  action  upon  another  policy  of 
tninrance  on  his  life  to  which  Ae  is  one  of  the  beneficiaries. 

IN8URANX7E,  IiIFB.-/rHB  PRESUMPTION  is  that  the  state- 
ments made  in  an  application  for  life  insurance  are  true,  and  if  the 
statement  is  as  to  the  age  of  the  person  on  whose  life  insurance  is 
flouj^t,  such  presumption  is  not  oyercome  by  statements  made  in 
proofs  of  death  furnished  by  one  of  the  beneficiaries  under  the  policy. 

Van  Ness  &  Bedman^  for  the  appellant 

Forbes  ft  Dinflmare  and  Mastick^  Belcher  ft  ICastick;  for  tibe 
respondents. 

•*•  BEATTT,  C.  J.  This  i;  an  action  by  the  widow  snd 
ehildren  of  Peter  Yore,  deceased,  to  leooTer  the  amount  of  a 
policy  on  his  life  issued  May  10,  1886,  by  the  Bankers'  and  Mer- 
chants' Mutual  Life  Insurance  Association,  and  made  payable  to 
hiB  ^^egal  heiiB.''  The  defendant  is  receiyer  of  said  association, 
and  is  appealing  from  a  judgment  in  fayor  of  the  plaintiffs^  and 
from  an  order  denying  his  motion  for  a  new  triaL 

The  policy  in  qneation  was  isened  upon  a  written  application 
aade  by  Peter  Yore,  and  the  action  is  defended  upon  the  ground 
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that  in  Lib  application  lie  stated  that  lie  wbb  only  fif  ty-siz  years 
of  age  irlien  in  fact  he  was  older.  At  the  trial  the  defendant^  in 
erder  to  prove  the  f aMty  of  the  etatement  as  to  age^  offered  in 
evidence:  1.  An  application  made  by  the  deceased  to  the  Pacific 
Mutual  Life  Insurance  Company  in  1868,  in  which  he  stated 
that  he  was  bom  in  1825;  2.  A  statement  made  in  1878,  in  an 
application  to  the  Mutual  Life  Insurance  Company  of  New 
York,  that  he  was  bom  in  1829;  3.  An  entry  on  the  gieat  reg- 
ister  of  Sierra  county  made  in  1879,  showing  that  he  was  bom 
in  1822.  All  this  evidence  was  rejected  upon  the  ground  of  in- 
competency. 

I  was  at  first  inclined  to  regard  this  ruUng  as  erroneous,  but 
an  examination  of  a  large  number  of  cases  has  convinced  me  that 
it  is  sustained  at  all  points  by  the  decided  weight  of  authority. 
It  seems  to  be  the  settled  doctrine,  with  but  slight  dissent  in  the 
courts  of  this  country,  that  a  person  who  procures  a  policy  upon 
his  own  life,  payable  to  a  designated  beneficiary,  although  he  pays 
the  premiums  himself,  and  keeps  the  policy  in  **^  his  exclusive 
possession,  has  no  power  to  change  the  beneficiary,  unless  the 
policy  itself,  or  the  charter  of  the  insurance  company,  so  pro- 
vides. In  other  words,  it  is  held  that  the  beneficiary  named  in 
the  policy,  although  he  has  parted  wdth  nothing,  and  is  simply 
the  object  of  another's  bounty,  has  acquired  a  vested  and  irrev- 
ocable interest  in  the  policy,  which  he  may  keep  alive  for  hiB 
own  benefit  by  paying  the  premiums  or  assessments,  if  the  person 
who  effected  the  insurance  fails  or  refuses  to  do  so. 

It  is  contended,  however,  that  this  doctrine  is  inapplicable  to 
a  case  in  which  the  designated  beneficiaries  are  the  ^^egal  hetrs^ 
of  the  person  effectiug  the  insurance,  because  a  living  person  has 
no  heirs,  and,  therefore,  it  is  argued  no  interest  can  vest  in  any- 
one during  his  lifetime. 

But  this  would  seem  to  be  a  very  technical  ground  for  making 
a  distinction  in  the  application  of  a  doctrine  which,  if  it  is  a 
sound  and  wholesome  one,  ought  to  protect  these  plaintiffs,  and 
others  in  like  situation,  as  completely  as  if  they  had  been  named* 
It  appears  that  when  Peter  Yore  applied  for  his  insurance  he  had 
A  wife  and  a  number  of  children  living.  If  he  had  designated 
them  by  name,  or  the  survivors  of  them,  as  his  beneficiaries,  and 
had  added  a  proviso  that  any  after-bom  child  should  come  in  for 
en  equal  share,  we  can  see  no  reason  why  such  designation  wt)uld 
not  have  been  effectual,  and  this,  in  le^  effect,  is  what  he  did. 
If,  in  the  case  supposed,  an  interest  in  the  policy  would  have 
vested  in  the  named  beneficiaries,  as  we  think  it  would,  the  same 
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interest  vested  in  Qieee  plaintiffs  on  the  iganance  of  ilie  policy, 
and  it  was  not  in  the  power  of  Peter  Yore  thereafter  to  change 
the  beneficiariea  or  (revoke  his  benefaction.  This  precise  point 
was  so  ruled  in  Weisert  y.  Muehl^  81  Ky.  336,  and  we  have  not 
been  referred  to  any  case  holding  the  contrary. 

From  this  it  folio V7s  that,  as  to  these  plain tiffs^  any  deckm- 
tions  of  the  deceased,  not  made  at  the  time  of  procuring  the  pol- 
icy, or  AS  part  of  the  res  gestae,  were  '^^  hearsay  and  incompe* 
tent  The  authorities  in  support  of  this  proposition  are  nu- 
merous, and  need  not  be  cited  here. 

It  is,  howeyer,  claimed  that  the  application  to  the  Pacific  Mu- 
tual should  haye  been  admitted,  because  it  was  signed  by  Eliza 
Yore  (the  widow.)  But  her  name  was  so  signed  by  her  hus- 
band, and  not  by  her  in  person.  Undoubtedly,  the  statements 
made  in  that  application  would  haye  been  competent  eyidence 
against  her  in  an  action  upon  the  policy  issued  thereon,  but,  in 
fayor  of  a  stranger,  they  are  not  eyidence  without  proof  that  she 
was  actually  cognizant  of  them,  and  there  was  no  such  proof  in 
this  case. 

The  proof  of  death  furnished  by  one  of  these  plaintiffs  was  ad- 
mitted in  eyidence,  and  contained  a  statement  that  the  deceased 
was  bom  in  1839.  Appellant  contends  that,  in  the  absence  of 
any  explanation  or  rebuttal,  the  court  could  not,  in  the  face  of 
flris  eyidence,  ayoid  finding  that  the  statement  of  deceased  that 
he  was  bom  in  1830  was  false.  We  do  not  think,  howeyer,  that 
this  statement  in  the  proof  of  death,  wholly  immaterial  as  it  was^ 
and  eyidently  hearsay,  was  of  sudh  weight  and  cogency  as  neces- 
sarily to  oyercome  the  presumption  in  favor  of  the  truth  of  the 
statement  upon  which  the  policy  was  issued.  In  yiew  of  these 
conclusions,  the  other  points  discussed  by  counsel  became  im- 
material. 

The  judgment  and  order  appealed  from  are  afiSrmed. 

McFarland,  J.,  Garoutte,  J.,  Harrison,  J.,  Temple,  J.,  and 
Henshaw,  J.,  concurred. 

Mr.  Justice  Van  Fleet,  deeming  himself  disqualified,  did  not 
participate  in  the  foregoing. 

O^TTRANCB,  LIFB-DBCLtARATTONS  OF  THE  INRFRRD.— In 
an  action  on  a  policy  of  Insurance  on  tbe  life  of  one  for  the  benefit  of 
another,  the  declarations  of  the  insured  before  or  after  the  insurance 
are  not  competent  eyidence,  unless  part  of  the  res  gestae:  Mobile 
etc.  Ins.  Co",  y.  Morris,  8  Lea,  101;  81  Am.  Rep.  C31.  The  admissions 
of  a  person  whose  life  is  insured,  as  to  his  health,  made  after  a  pel- 
icy  has  been  procured  on  his  life  by  his  creditor,  are  not  admissible 
'n  eyidence  in  an  action  on  such  policy  brought  by  such  creditor: 
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Rawlfl  T.  American  etc.  Ins.  Co.,  27  N.  Y.  282;  84  Am.  Dec.  280,  and 
note.  See,  also.  Swift  t.  Massacbusetts  etc.  Ins.  Co.^  OB  N.  Y.  186; 
20  Am.  Bep.  522;  and  the  extended  note  to  Continental  eta  In&  Co.  t. 
Yung,  8  Am.  St  Rep.  636. 

INSURANCE,  LIFE— CHANGE  OF  BENBSFICIARY.— A  change 
In  beueflciaries  cannot  be  made  except  by  a  substantial  compliance 
with  the  regulations  of  the  society:  Jory  y.  Supreme  Council,  105  CaL 
20;  45  Am.  St  Rep.  17;  McLaughlin  t.  McLaughlin,  104  Cal.  171;  43 
Am.  St  Rep.  83,  and  note.  A  change  of  beneficiary  cannot  be  made 
by  the  will  of  a  member  when  the  by-laws  of  the  association  point 
out  a  mode  in  which  such  changes  can  be  made,  and  that  mode  was 
not  adopted:  McCarthy  y.  Supreme  Lodge,  153  Mass.  314;  25  Am.  St. 
Rep.  637.  The  beneflclary  named  in  an  insurance  certificate  issued  by 
a  benefit  society  may  be  changed  by  the  insured  when  the  power  to 
m&ke  the  change  is  conferred  by  the  charter  and  by-laws,  and  Is  also 
recognized  by  the  contract  of  insurance:  Rollins  y.  McHatton,  16 
OoL  203;  25  Am.  St.  Rep.  260,  and  note.  See,  also,  the  extended  note 
to  Bankers'  etc.  Asbd.  y.  Stapi^  10  Am.  St  Rep.  70a 
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[U0  CALZIORHIA,  292.] 

PT^BADINO  FRAUD— STATUTE  OP  LIMITATIONS.- 
seeklng  relief  on  the  ground  of  fraud  occurring  more  tiian  three  yean 
prior  to  the  filing  of  his  complaint  must  allege  that  he  did  not  dis- 
cover such  fraud  until  within  three  years  before  such  filing. 

THB  DBBD  OF  AN  INSANB  PBRSON  not  under  guardianship 
and  whose  incapacity  has  not  been  Judicially  determined  to  not  Toid; 
but  yoidable  merely. 

STATUTE  OP  LIMITATIONS.— DISABILITIES  occurring 
after  the  accruing  of  a  cause  of  action  do  not  stop  the  numlnir  of 
the  statute  of  limitations. 

A.  Craig^  W.  H.  Webb^  and  J.  A.  Johnson,  for  the  appellant. 
8.  F.  Geil  and  John  J.  Wyatt,  for  the  respondents. 

*»  HAYNES,  C.  This  action  was  brought  by  the  plaintiff 
to  quiet  his  title  to  a  lot  in  the  town  of  Monterey. 

■•*  On  December  14,  1882,  Maria  Antonia  Pico  de  Castro,  the 
mother  of  plaintiff,  executed  a  deed  purporting  to  convey  said 
property  to  the  plaintiff  in  fee  simple.  The  deed  was  duly  ac- 
knowledged, and  two  days  thereafter  was  recorded.  Said  Maria 
Antonia  Kco  de  Castro  died  December  12,  1883,  intestate.  The 
defendants,  daiming  as  heirs  at  law  of  said  intestate,  answered 
the  complaint, and, at  the  same  time,  filed  a  cross-complaint  alleg- 
ing ^^hat  at  the  time  said  Maria  Antonia  Pico  de  Osstro  signed 
said  deed  she  was,  from  disease,  old  age,  ignoianoe,  weakness  of 
mind  and  body,  and  from  the  undue  influence  and  control  exer- 
cised oyer  her  by  said  Juan  B.  Castro,  mentally  incompetent  to 
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manage  her  property^  or  of  transactiiig  any  buoness  whateyer^ 
and  was  then  and  there  inoapable  to  comprehend  or  understand^ 
and  in  fact  did  not  comprehend  or  understand^  the  character,  na- 
ture, or  effect  of  said  transaction/^  and  that  ahe  was  then  and  for  a 
long  time  prior  thereto  had  been,  of  unsound  mind.  Defendants 
further  alleged  that  said  Maria  Antonia  Pico  de  Castro  died  intes- 
tate on  December  12^  1883,  leading  surviving  her,  as  next  of  kin 
and  her  only  heirs  entitled  to  inherit  the  premises  described  in  the 
complaint,  the  plaintiff  and  the  defendants;  that  as  between  the 
parties  to  the  action  the  plaintiff  was  entitled  to  an  undivided 
thirty-sixtieths  thereof,  and  the  several  defendants,  in  different 
proportions  therein  stated,  the  remainder  thereof;  and  prayed 
that  said  deed  be  set  aside  and  canceled,  and  that  the  parties  to 
this  action  be  declared  to  be  the  owners  in  fee  of  said  premises  in 
the  proportions  above  set  f orth,  and  that  the  plaintiff  be  required 
to  convey  to  the  defendants  their  said  interest. 

The  plaintiff  demurred  to  said  crossH^omplaint  upon  the 
grounds:  1.  That  said  cross-complaint  does  not  state  facts  suffi- 
dent  to  constitute  a  cause  of  action;  and  2.  That  the  cause  of  ac- 
tion therein  skated  is  barred  by  the  provision  of  subdivision  4  of 
section  338  of  the  Code  of  Civil  Procedure.  This  demurrer  was 
OTerruled,  and  plaintiff  answered  the  cross-complaint,  putting  in 
issue  '^^  all  the  material  allegations  thereof.  The  cause  was 
tried  upon  the  cross-complaint  and  the  answer  thereto,  and  find- 
ings and  judgment  were  in  favor  of  defendants,  and  this  appeal 
is  by  the  plaintiff  from  said  judgment  and  an  order  denying  his 
motion  for  a  new  trial.  The  demurrer  should  have  been  sus- 
tained. 

Section  338  of  the  Code  of  Civil  Procedure  limits  the  time 
within  which  the  actions  there  enumerated  shall  be  commenced 
to  three  years.  Subdivision  4  of  said  section  is  as  follows:  "4. 
An  action  for  relief  on  the  gronnd  of  fraud  or  mistaike.  The 
cause  of  action  in  such  case  not  to  be  deemed  to  have  accrued 
until  the  discovery,  by  the  aggrieved  party,  of  the  facts  consti- 
tuting the  fraud  or  mistake.'' 

In  People  v.  Blankenship,  62  Cal.  619,  it  was  held  ftat: 
''When  the  acts  constituting  the  framd  occurred  more  than  three 
years  before  the  commencement  of  tHe  action  the  plaintiff  must 
•ll^e  the  discovery  thereof  within  three  years  in  order  to  avoid 
the  bar  of  the  statute."  Iliat  was  an  action  to  set  aside  a  deed 
on  the  ground  of  fraud,  and  it  was  held  the  demurrer  should 
have  been  sustained:  See,  also.  People  v.  Noyo  Lim^ber  Co.,  99 
Gal.  459, 460;  Boyd  v.  Blankman,  29  Cal.  19;  87  Am.  Dec.  146. 
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The  cross-complaint  alleges  that  the  deed  from  Maria  Antonia 
Pico  de  Castro  to  appellant  was  made  on  Decemher  14, 1882,  and 
that  she  died  December  12, 1883.  This  cross-complaint  was  filed 
April  6, 1893,  or  more  than  ten  years  after  the  execution  of  the 
deed,  and  it  contains  no  ayennent  as  to  the  date  at  which  the  al- 
leged fraud  and  undue  influence  of  appellant  was  discoyered.  It 
is  contended  by  respondents,  howeyer,  that  it  is  alleged  tiiat 
at  tho  time  said  deed  was  executed  and  for  a  long  time  prior 
thereto,  said  grantor  had  been  of  unsound  ipind,  and  that  there- 
fore the  deed  was  yoid  "without  regard  to  any  fraud  or  undue 
influence*' — meaning  thereby  that  the  deed  was  wholly  inoper- 
ative, and  did  not  conyey  to  or  yest  in  appellant  any  title  or  seisin. 

*TPhe  deed  of  a  person  non  compos  mentis,  who  is  not  *•• 
under  guardianship,  transfers  a  seisin  and  is  merely  yoidable^': 
Deylin  on  Deeds^  sec.  73,  and  cases  cited  in  note  4.  To  the  eame 
effect  are  the  proyisions  of  our  Ciyil  Code,  section  38:  "A  person 
entirely  without  understanding  has  no  power  to  make  a  contract 
of  any  kind,  but  he  is  liable  for  the  reasonable  yalue  of  things 
furnished  to  him  necessary  for  his  support  or  the  support  of  his 
family/* 

"Sec.  39.  A  conyeyance  or  other  contract  of  a  person  of  un- 
sound mind,  but  not  entirely  without  understanding,  made  before 
his  incapacity  has  been  judicially  detennined,  is  subject  to  re- 
scission, as  provided  in  the  chapter  on  rescission  of  this  code"; 
and  section  40  provides:  ''After  his  incapacity  has  been  judicially 
determined,  a  person  of  unsound  mind  can  make  no  conveyance  or 
other  contract,  nor  delegate  any  power,  or  waive  any  right,  until 
his  restoration  to  capacity."  In  More  v.  Calkins,  86  Oal.  177, 
190,  it  was  said:  '1  think  the  demurrer  to  the  second  cause  of 
action  attempted  to  be  stated  in  the  complaint,  based  upon  sec- 
tions 38  and  39  of  the  Civil  Code,  was  properly  gostained.  That 
A.  S.  More  was  'entirely  without  understanding'  is  not  directly  or 
indirectly,  definitely  or  indefinitely,  stated  in  the  complainiy  and 
therefore  the  instrument  executed  by  him  was  not  void." 

This  language  applies  with  equal  force  and  propriety  to  the 
case  before  us.  It  is,  therefore,  conclusively  settled  that  the  deed 
in  question  vested  the  title  in  appellant,  and  that  it  could  not  be 
divested  otherwise  than  by  judicial  action,  or  the  voluntary  con- 
veyance of  the  grantee;  and  if  by  judicial  action,  that  the  com- 
plaint must  allege  facts  which  show  upon  the  face  of  it  that  the 
action  is  not  barred  by  the  statute  of  limitations. 

The  doctrine  of  laches  as  applied  in  equity,  need  not  be  con- 
tideored^  as  the  statute  of  hmitations   here  invoked  applies  to 
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tqmtj  cases:  Boyd  ▼•  Blankman^  29  Oal.  19;  87  Am.  Dec.  146; 
Broderick  Will  case,  21  Wall.  503,  520. 

Beapondents  also  contend  that  eome  of  them  are  minon,  and 
that  they  are  not  affected  by  the  statute  of  *^  limitations.  But 
the  cross-complaint  shows  that  these  minors  were  not  hein  of  ap- 
pellant's grantor  when  the  deed  was  made,  their  parents,  through 
whom  they  claim,  being  then^  and  for  years  afterward,  in  life; 
and  subsequent  disabilities  do  not  stop  the  running  of  the  stat- 
ute: Alvarado  y.  STordholt,  95  Cal.  116;  McLeran  v.  Benton,  78 
Cal.  329;  2  Am.  St  Bep.  814. 

It  follows  that  the  judgment  and  order  appealed  from  should 
be  reyersed,  with  directions  to  sustain  said  demurrer,  and  with 
leaye  to  all  parties  to  amend  their  pleadings  if  they  shall  be  so 
advised. 

Searles,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  giyen  in  the  foregoing  opinion,  the  judgment 
and  order  appealed  from  are  reyersed,  with  directions  to  the 
ccnurt  to  sustain  said  demurrer,  with  leaye  to  all  parties  4o  amend 
their  pleadings  as  they  may  be  adyised. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

IKBANB  PERSONS— DEEDS  OF.— The  deed  of  a  person  non  com- 
pos mentis  Is  yoldable,  unless  such  person  has  a  guardian,  and.  If  so, 
the  deed  is  yoid:  Wait  y.  MaxweU,  6  Pick.  217;  16  Am.  Dec.  801« 
The  deed  of  a  lunatic  not  under  grnardianship  is  not  yoid,  and  can- 
not be  ayolded  as  against  an  innocent  purchaser  for  yalue,  in  good 
faltH.  and  ^without  knowledge  of  the  grantor's  Incapacity:  Odom  r. 
RIddiek,  104  N.  C.  M5;  17  Am.  St  Rep.  686,  and  note.  But  at  com- 
mon law  the  deed  of  a  Innatlc  was  yoid:  Estate  of  De  Sllyer,  6 
Sawle,  111;  28  Am.  Dec.  645. 

LI^HTATTONS  OP  ACTIONS— DISABILITIES.— When  the  stat- 
ute of  limitations  has  once  commenced  to  run,  no  snbsequent  disabili- 
ties can  ebeck  or  impede  it:  Doyle  y.  Wade,  23  Fla.  90;  11  Am.  St. 
Rep.  234,  and  note  at  pa^e  842  in  which  the  cases  are  collected:  Klst- 
ler  y.  Hereth,  75  Ind.  177;  89  Am.  Rep.  131,  and  note. 

FRAUD— LIMITATIONS  OF  ACTIONS.- In  cases  of  fraud,  ttie 
har  of  the  statute  of  limitations  begins  to  run  only  from  the  date  of 
the  discoyery  of  the  fraud:  'Connecticut  etc.  Ins.  Co.  y.  Smith,  117 
Mo.  261;  88  Am.  8L  Rep.  056,  and  note  with  the  cases  collected. 
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Buckley  v.  Gray, 

[no  Califcbnia,  839.] 

ATTORNEY,  NONE  BUT  CLIENT  CAN  BEOOYEB  FO» 
NEGUGBNGB  OF.— A  son  cannot  recover  of  an  attorney  damages 
suffered  by  him  through  the  negligence  of  the  attorney  in  the  prepa- 
ration of  a  will  of  the  mother  of  the  son,  the  en^loyment  being  by 
the  mother,  not  by  the  son. 

NEGLIGBNOB,  THIRD  PERSON  CANNOT  RECOVER 
FOR.— *For  an  Injury,  liowerer  gross,  there  can  be  no  recoyery  unless 
there  exists  between  the  person  inflicting  the  injury  and  the  one 
injured  some  prlrlty,  by  contract  or  otherwise,  by  reason  of  wtalcb 
the  former  owes  some  legal  duty  to  the  latter. 

CONTRACT,  ACTION  UPON  BY  THIRD  PERSON.— The  sec- 
tion of  the  ClYil  Code  of  Oatlf  ornta  declaring  that  a  contract  made  by^ 
one  person  for  the  benefit  of  a  third,  may  be  eufoirced  by  the  latter, 
does  not  entitle  the  deyisee  under  a  will  to  maintain  an  action  against 
the  attorney  of  a  testator,  on  the  ground  that  the  latter,  acting  under 
the  directions  of  the  testator  to  draft  a  will  in  the  plaintiff's  fayor, 
was  guilty  of  negligence  and  carelessness  in  the  preparatlMi  of  such 
will,  by  reason  of  which  the  testator's  intention  was  not  properly 
expressed,  to  the  inj>ui7  of  the  plaintiff. 

A  CONTRACT  BETWEEN  TWO  PERSONS  cannot  be  held  to 
be  for  the  benefit  of  a  third  from  the  mere  fact  that  its  breach,  or 
negligence  in  discharging  the  duties  undertaken  by  it,  has  resulted 
in  injury  to  another. 

Blake,  Williams  &  Harrison^  for  the  appellant. 

Haven  &  Hayen,  for  the  respondent. 

•^^  VAN  FLEET,  J.  Action  to  recoyer  for  neglig^ice  of  at- 
torney in  drafting  and  executing  a  will. 

The  court  below  sustained  a  demurrer  to  the  complaint,  and 
plaintiff  failing  to  amend,  judgment  was  entered  against  him, 
from  which  he  appeals. 

The  of\mplaint  alleges^  in  substance,  that  on  October  6, 1883, 
defendant,  an  attorney  at  law,  was  employed  by  Mrs.  C.  M.  A. 
Buckley,  the  mother  of  plaintiff,  to  draw  her  will,  which  she  de- 
sired and  directed  to  be  so  drawn  as  to  leave  all  the  residue  of 
her  estate  (after  certain  specific  legacies),  to  her  two  sons,  then 
living,  the  plaintiff  and  one  John  P.  Buckley,  to  the  exclusion  of 
the  children  of  a  deceased  son  of  the  testatrix;  that  in  pursuance 
of  such  employment,  defendant  on  said  day  drew  a  will  for 
said  testatrix,  and  superintended  and  directed  the  execution 
thereof;    that  in   the  preparation   of  said  will,   and   in   di* 
tecting    tiie  execution  thereof,  the  defendant  was  guilty  of 
gross  carelessness  and  negligence  in  the  performance  of  his 
professional    duties,   in   this,    that    said    will    was   so    drawn 
m  tQot  to  legpUy  express  the   desires  *^   or  direction   of 
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tiie  testatrix  as  to  the  execution  of  said  grandchildren,  but 
in  anch  manner  tihat  the  latter  were  permitted  under  the 
vill  to  take  of  her  estate;  and  that,  in  directing  the  execution  of 
said  will,  this  plaintiff,  although  named  in  said  will  as  one  of  the 
devisees  thereunder,  was  caused  by  the  defendant  to  become  one 
of  the  subscribing  witnesses  thereto,  thereby  rendering  the  pro- 
iiFions  of  said  will  as  to  the  plaintiff  roid. 

It  is  further  alleged  that  said  John  P.  Buckley  died  before  th« 
testatrix;  that  thereafter,  in  May,  1891,  said  testatrix  died  with- 
out haying  revoked  or  altered  said  will;  that  the  will -was  admitted 
to  probate,  and  the  estate  of  said  testatrix  duly  administered,  and 
that  under  the  decree  of  distribution  said  grandchildren  received 
one-half  of  said  estate,  amounting  to  eighty-five  thousand  dol- 
hra,  in  which  amount  plaintiff  alleges  himself  damaged,  and  for 
which  he  asks  judgment  against  defendant 

We  think  the  demurrer  was  properly  sustained.    In  our  judg- 
ment, the  complaint  clearly  fails  to  state  a  cause  of  action  against 
defendant  in  &vor  of  the  plaintiff.    It  is  to  be  observed  that  the 
action  is  not  by  the  client,  but  by  a  third  party,  her  son.    It  is 
a  general  doctrine^  sustained  by  an  overwhelming  weight  of  au- 
thority, that  an  attorney  is  liable  for  negligence  in  the  conduct 
of  his  professional  duties,  arising  only  from  ignorance  or  want  of 
care,  to  ins  client  alone — that  is,  to  the  one  between  w^hom  and 
the  attorney  the  contraot  of  employment  and  service  existed,  and 
not  to  third  parties.    The  exceptions  to  this  general  rule,  if  they 
may  be  in  strictness  deemed  such,  are  where  the  attorney  baa 
been  guilty  of  fraud  or  collusion,  or  of  a  malicious  or  tortious 
act     Besponsibility  for  a  fraudij^ent  act  is  independent  of  any 
contractual  relation  between  the  guilty  party  and  the  one  in- 
jured; and  one  conmiitting  a  malicious  or  tortious  act  to  the  in- 
jury of  another  is  liable  therefor,  without  reference  to  any  ques- 
tion of  privity  between  himself  and  the  wronged  one.    Where, 
however,  neither  of  these  elements  enter  into  the  transaction,  the 
rule  is  •*•  universal  that  for  an  injury  arising  from  mere  negli- 
gence, bow^ever  gross,  there  nnist  exist  between  the  party  in- 
flicting the  injury  and  the  one  injured  some  privity,  by  contract 
or  otherwise,  by  reason  of  which  the  former  owes  some  legal  duty 
to  the  latter:  2  Shearman  and  Bedfield  on  Negligence,  sees.  662, 

674;  Savings  Bank  v.  Ward,  100  TJ.  S.  195,  and  cases  therein 

dted;  Koddy  v.  Missouri  Pftc.  By.  Co.,  104  Mo.  234;  24  Am.  St 

Rep.  333,  and  cases  cited* 
In  Savings  Bsnk  v.  Ward,  100  TJ.  S.   196,  the  general  rule 

Aove  adverted  to  is  exhaustively  discussed,  and  its  limitations 
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fltated  by  Mr.  Justice  Clifford  for  the  court  That  wbb  a 
•rhere  m  third  party  sought  to  maintain  an  action  against  the  at- 
tomey  for  dainages  resiilting  to  him  from  relying  upon  the  cor- 
rectness of  a  defectiYe  certificate  of  title  to  a  piece  of  real  estate 
furnished  by  the  attorney  to  a  client^  upon  the  faith  of  which 
the  plaintiff  had  loaned  money  on  the  property.  In  holding  that 
the  plaintiff  could  not  maintain  the  action^  it  is  there  said:  ^^o- 
yond  all  doubt  the  general  rule  is,  that  the  obligation  of  the 
ettoomey  is  to  his  client,  and  not  to  a  third  party,  and,  unless 
there  is  something  in  the  circumstances  of  this  case  to  take  it  out 
of  that  general  rule^  it  seems  dear  that  the  proposition  of  the  de- 
fendant must  be  sustained:  Shearman  and  Redfield  on  Negli- 
gence, sec.  215.  ConelusiYe  support  to  that  rule  is  found  in  seiY- 
eral  cases  of  high  authority:  Fish  y.  Kelly,  17  Com.  B.,  N.  S., 
194.''  And  after  commenting  upon  the  case  of  Fish  y.  Kelly, 
17  Com.  B.,  N.  S.,  194,  and  the  case  of  Bobertson  y.  Fleming,  4 
Macq.  167,  209,  from  the  latter  of  which  cases  Lord  Wena- 
leydale  is  quoted  as  saying  that  ^^e  only  who^  by  himflftlf 
ot  another  as  his  agent,  employs  the  attorney  to  do  the 
particular  act  in  which  the  alleged  neglect  has  taiken  plaioe, 
can  sue  him  for  that  neglect,  and  that  that  employment 
must  be  affirmed  in  the  declaration  of  the  suit  in  dis- 
tinct terms/'  the  learned  justice  proceeds:  ^'Analogous  cases, 
involving  the  same  principle,  are  quite  numerous,  a  few  of 
which  only  will  be  noticed.  They  show  to  a  demonstration  that 
it  is  '^^  not  everyone  who  suffers  a  loss  from  the  negligence  of 
another  that  can  maintain  a  suit  on  such  grounds.  On  the  con- 
trary, the  limit  of  the  doctrine  relating  to  actionable  negligence, 
says  Beasly,  C.  J.,  is,  that  the  person  occasioning  the  loss  must 
owe  a  duty,  arising  from  contract  or  otherwise,  to  the  person  sus- 
taining such  loss.  Such  a  restriction  on  the  right  to  sue  for  a 
want  of  care  in  the  exercise  of  employments  or  the  transaction  of 
business  is  plainly  necessary  to  restrain  the  remedy  from  being 
pushed  to  an  impracticable  extreme.  There  would  be  no  bounds  to 
aotions  and  litigious  intricacies  if  the  ill  effects  of  the  negligence 
of  men  may  be  followed  down  the  chain  of  results  to  the  final 

effect:  Kahl  y.  Love,  37  N.  J.  L.  6,  8 Cases  where  fraud 

and  collusion  are  alleged  and  proved  constitute  exceptions  to 
that  rule,  and  Parke,  B.,  very  properly  admits,  in  the  following 
case,  that  other  exceptions  to  it  exist  which  are  as  sound  in  prin- 
ciple as  the  judgments  which  establish  the  rule:  Longmeid  y. 
Holliday,  6  Ex.  761-767.  Examples  of  the  kind  are  given  in  that 
case,  two  of  which  deserve  to  be  noticed,  as  they  have  been  uiged 
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in  argument  to  disprore  the  role;  but  they  cannot  hare  any  rach 
fffecty  for  the  plain  reason  that  they  stand  in  many  respects  npon 
a  difFerent  footing.  These  cases,  say  the  court  in  that  opinion^ 
occur  where  there  has  been  a  wrong  done  to  the  person,  for  which 
he  wonld  haye  a  right  of  action,  though  no  such  contraot  had 
been  made;  and  the  court  gives  as  an  illustration  the  patient  in- 
jured by  improper  medicines  prepared  by  an  apothecary,  or  one 
unskillfully  treated  by  a  surgeon,  where  both  would  be  liable  to 
the  injured  party  even  if  the  father  or  friend  of  the  patient  con- 
tracted  with  the  wrongdoer.^' 

In  Boddy  t.  Missouri  Pac.  By.  Co.,  104  Mo.  234^  24  Am.  Si 
Bep.  333,  it  is  said:  'The  right  of  a  third  party  to  maintain  aa 
action  for  injuries  resulting  from  a  breach  of  contract  between 
two  contracting  parties  has  been  denied  by  the  orerwhelming 
weight  of  authority  of  the  state  and  federal  courts  of  this 
country,  and  the  courts  of  England.  To  hold  *^  that  such  ac- 
tions could  be  maintained  would  not  only  lead  to  endless  com- 
plications in  following  out  cause  and  effect,  but  would  restrict 
and  embarrass  the  right  to  make  contracts,  by  burdening  them 
with  obligations  and  liabilities  to  others,  which  parties  would  not 
Toluntaiily  assume^';  Citing  Winterbottom  t.  Wright,  10  Mees.  ft 
W.  109,  and  a  large  number  of  other  cases.  ''The  rule  is  put 
upon  two  grounds,  either  of  which  is  unquestionably  sound. 
One  ground  is  given  by  the  court  in  the  opinion  in  Winterbot- 
tom T.  Wright,  10  Mees.  ft  W.  109,  as  follows:  If  we  were  to 
bold  that  plaintiff  could  sue  in  such  a  case,  there  is  no  point 
at  which  such  aotiona  would  stop.  The  only  safe  rule  is  to  con- 
fine the  right  to  recoYer  to  thx>se  who  enter  into  the  contract;  if 
we  go  one  step  beyond  that,  there  is  no  reason  why  we  should 
not  go  fifty.'  The  other  ground  is  thus  stated  in  the  New  Jer- 
sey case  abore  cited:  'The  object  of  parties  in  inserting  in  their 
oontracts  specific  undertakings,  with  respect  to  the  work  to  be 
done,  is  to  create  an  obligation  inter  sese.  These  engagements 
and  undertakings  must  necessarily  be  subject  to  modifications 
and  waiver  by  the  contracting  parties.  If  third  pea:9ons  can  ac- 
quire a  right  in  a  contract,  in  the  nature  of  a  duty  to  have  it 
performed  as  contracted  for,  the  parties  will  be  deprived  of  con- 
trol over  their  own  contracts.  Plaintiff,  not  being  a  party  to 
the  contract,  cannot  maintain  this  action  on  account  of  injuries 
resulting  from  any  breach  of  duty  defendant  owed  Fickle,  aris- 
ing purely  out  of  the  terms  of  the  contract  between  them.' " 

No  authority  has  been  brought  to  our  notice  contravening  the 
role  as  stated  in  the  f  oregtnng  citations.    Some,  which  at  first 
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glance  ndglLt  be  80  taken,  will  be  f aund  upon  analjaia  to  fall 
within  one  or  the  other  of  the  exceptions  noted,  and  not  to  in- 
fringe upon  the  general  doctrine.  Within  such  class  fall  the 
eases  relied  upon  by  plaintifl  to  support  his  general  right  to 
main'tain  the  action.  This  case  comes  strictly  within  the  gen- 
eral doctrine  as  above  stated.  No  fact  is  alleged  bringing  it 
within  any  of  the  exceptions  thereto.  It  is  *^®  not  alleged  that 
defendant  did  the  act  charged  maliciously,  or  through  any  evil 
intent,  or  with  any  fraudulent  purpose,  or  that  he  did  it  in  any 
affirmatiye  sense.  The  complaint  proceeds  solely  upon  the  the- 
ory that  it  was  through  negligence  arising  either  from  ignorance 
or  carelessness,  or  both;  and  this,  although  it  may  be  conceded 
that  the  complaint  discloses  an  instance  of  the  grossest  igno- 
ranoe  on  the  one  hand,  or  unpardonable  carelessness  oodi  the 
other,  and  shows  yeiy  grievous  injury  to  plaintiff  as  a  result, 
does  not,  within  the  principles  above  announced,  make  a  case 
^    entitling  the  plaintiff  to  maintain  the  action. 

It  is  claimed,  however,  that  the  action  can  be  maintained  un- 
der the  rule  expressed  in  section  1559  of  our  Oivil  Code^  that  a 
contract  made  by  one  person  with  another  for  the  benefit  of  a 
third  person  may  be  enforced  by  the  latter,  the  argument  being 
that  the  employment  of  defendant  by  plaintiff's  mother  to  draw 
her  will  was  clearly  for  plaintiff's  benefit,  inasmuch  as  the  latter 
was  one  of  the  objects  of  her  bounty,  as  expressed  in  her  will; 
and  a  number  of  cases  are  cited  which  are  supposed  to  bring  the 
case  within  that  rule.  But  in  our  judgment  that  predion  has 
no  application  to  Vns  case.  It  is  intended  to  apply  to  instances 
where  the  contract  is  made  expressly  for  the  benefit  of  the  third 
person,  not  where  the  third  person  is  or  may  be  merely  incident- 
ally or  remotely  benefited  as  a  result  of  such  contract  Such  is 
the  language  of  the  code,  and  such  will  be  found  to  be  the  ap- 
plication of  the  doctrine  in  all  the  cases  cited  by  counsel,  or 
which  have  come  to  our  attention.  The  terms  of  sectiom  1559 
are:  '*A  contract  made  expressly  for  the  benefit  of  a  third  per- 
son may  be  enforced  by  him  at  any  time  before  the  parties  there- 
to rescind  rt.**  This  rule,  we  are  told  by  Mr.  Pomeroy  (Pom- 
eroy  on  Bemedies  and  Bemedial  Bights,  sec.  139),  was  originally 
adopted  prior  to  the  reformed  procedure,  being  based  partly 
upon  considerations  of  convenience  and  partly  upon  a  liberal  con- 
struction of  the  nature  of  the  contract,  and  the  purpose  of  which 
was  to  avoid  circuity  of  action,  and  to  •*''  enable  the  real  paity 
in  interest  to  sue.  That  author  pr^oceeds  to  give  us  illustrationB 
of  its  application,  and  each  instance  given  is  a  case  where  the 
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eontract  waa  in  express  terms  made  for  the  benefit  of  the  thiid 
perty,  and  by  reason  of  which  the  latter  became  the  real  party 
in  interest.  No  such  application  of  the  doctrine  as  is  here  con* 
tended  for  is  even  remotely  hinted  at  The  contract  between 
the  plaintifiPs  mother  and  the  def endant,  which  was  the  soibjeot 
of  the  breach,  cannot  be  said  in  any  legal  sense  to  have  been  ex- 
pressly made  for  plaintifiPs  benefit  It  was  a  contract  for  em- 
plojmeiit  of  defendant's  services  as  an  attorney  to  draft  the  will 
of  Mrs.  Bncklej,  the  immediate  purpose  of  which  was  for  the 
benefit  of  the  latter,  to  enable  her  to  make  dLsposition  of  her 
estate  in  accordance  with  her  deare.  Bemotely,  it  is  tme,  she 
intended  plaintiff  to  be  benefited  as  a  result  of  such  contract^  by 
proTiding  for  him  in  her  will.  Such  proyision,  howey^,  could 
ereate  no  Tested  right  in  plaintiff  xmtil  the  death  of  €he  testa- 
trix. Until  that  erent  the  will  remained  purely  ambulatory, 
and  the  provision  for  plaintiff  could  be  at  any  time  changed  or 
withdrawn.  It  therefore  created  a  mere  possibility  in  plaintiff 
—not  a  right  which  made  him  in  law  a  privy  to  the  contract. 
To  hold  that  by  reason  of  the  provision  for  plaintiff  in  the  wiU 
the  contract  is  to  be  considered  one  made  expressly  for  his  ben- 
efit is  to  confound  the  terms  of  the  will  with  those  of  the  con- 
tract The  latter  alone  was  the  subject  of  the  breach,  and  by 
defendants  negligence  in  carrying  out  that  contract  tiie  testa- 
trix alone  suffered  legal  injury.  Although  the  ultimate  conse- 
quential injury  to  plaintiff  would  appear  to  hare  been  great,  it 
was,  so  far  as  defendant  is  concerned,  damnum  absque  injuria, 
against  which  iiie  courts  are  powerless  to  teliere.  In  this  view, 
it  is  noi  material  to  notice  the  other  objections  made  to  the  oon^ 
plaint  The  demurrer  having  been  properly  tostained,  it  fol- 
lows that  the  judgment  should  be  affirmed. 
It  is  so  ordered. 

Oaroutte,  J.,  and  Harrison,  J.,  concuried. 


ATTORNBT  AND  CLIENT.— The  right  of  third  person  to  recover 
for  the  negligence  of  an  attorney,  whereby  he  Is  Injured,  is  discussed 
in  the  extended  note  to  Peabody  Building  etc  Asan.  y.  Houseman,  88 
Am.  Rep.  TCO.         

NBGIilGBNOBS— WHO  MAT  STJIB  FOR.— A  plaintiff  seeking  to  re- 
cover for  Injuries  recelyed  by  him  from  the  nesrligence  of  anothert 
most  show  that  the  latter  committed  a  breach  of  some  duty  cwing 
to  the  plaintiff  or  imposed  for  his  benefit:  Woolwine  r.  Chesapeake 
etc.  Ry.  Ck>.,  86  W.  Ya.  829;  82  Am.  St.  Rep.  S60,  and  note;  Williams 
T.  Chicago  etc.  R.  R.  Co.  185  lU.  491;  25  Am.  St  Rep.  897,  and  note, 
flee,  also,  the  extended  notes  to  Peabody  Building,  ete.  Aml,  n  Am. 
R^.  TSO-TOQi  and  Derlin  t.  fimftfat  42  Am.  B^.  tUk 
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OONTRACTS— WHO  MAT  fiUB  THKB.BON.— A  person  for  whose 
beneiflt  an  express  promise  is  made  in  a  ralld  contract  between  oth- 
ers, may  maintain  an  action  thereon  in  his  own  name.  The  contract 
must  have  been  made  for  his  benefit  as  its  object,  and  he  must  be  in- 
tended to  be  benefited  thereby:  Howsmon  v.  Trenton  Water  Co., 
119  Mo.  804;  41  Am.  fit  Rep.  654,  and  note.  This  subject  is  thor- 
oughly discussed  in  the  extended  note  to  Linnemao  t.  Morose  89  Aju. 
8t  Rep.  631-585. 


Cavallaro  v.  Texas  &  Paoipio  Railway  Oo. 

[UD  Oaufobmia,  t48.] 

A  CARRIER  ACCEPTING  FOR  CARRIAGE  GOODS  DI- 
RECTED TO  A  DESTINATION  BEYOND  Its  own  route  assumes^ 
in  the  absence  of  an  express  contract  upon  the  subject,  the  obligation 
to  transport  them  to  the  place  to  which  they  are  directed. 

CARRIERS  CONNECTING.— Where  property  delivered  to  a 
carrier,  consigned  to  a  place  beyond  Its  route,  Is,  at  the  end  of  stieh 
route,  received  by  another  carrier  for  transportation  to  the  place  of 
destination,  it  becomes  answerable  to  the  owner  for  any  negligence 
or  misfeasance  in  'a)mpleting  the  carriage^  whether  there  is  an 
express  contract  or  not. 

CARRIERS.— THE  DUTY  TO  DELIVER  GOODS  RECEIVED 
BY  A  CARRIER  ^or  transportation  is  imposed  by  law  as  soon  as  ha 
accepts  them,  and  whether  expressed  or  not,  becomes  a  part  of  the 
contract 

A  CARRIER  DELIVERING  GOODS  TO  A  WRONG  PERSON 
is  not  excused  by  any  circumstances  of  fraud,  imposition,  or  mistake. 
The  law  exacts  of  him  absolute  certainty  that  the  person  to  whom 
the  delivery  is  made  is  the  party  rightfully  entitled  to  the  goods. 
Delivery  to  another,  whether  by  Innocent  mistake  or  through  fraod 
practiced  upon  the  carrier,  is  a  conversion  by  him. 

CARRIERS.— NOTICE  OF  THE  ARRIVAL  OF  GOODS  at  the 
place  of  destination  given  to  a  person  who  personated,  and  falsely 
and  fraudulently  represented  himself  to  be,  the  consignee  cannot 
reduce  the  liability  of  the  carrier  to  that  of  a  warehouseman. 

THE  LAWS  OF  ANOTHER  STATE  ARE  PRESUMED  to  be 
the  same  as  our  own,  and  this  presumption  extends  to  its  statutory 
as  well  as  to  its  common  law. 

CARRIERS.— DELIVERY  OF  GOODS  TO  A  PERSON  OTHER 
THAN  THE  CONSIGNEE  is  not  Justlfted  by  the  fact  that  such 
other  person  had  procured  and  presented  to  the  carrier  a  duplicate 
bill  of  lading,  not  assigned  by  either  the  consignee  or  the  consignor. 

JURY  TRIAL.— EXCEPTIONS  TO  INSTRUCTIONS  GIVEN 
BY  THE  COURT  of  its  own  motion  are  not  sufficiently  reserved  by 
the  statement  of  counsel  made  at  the  time  that  he  saves  an  excep- 
tion to  each,  every,  and  all  Instructions  given  by  the  court  of  Its  own 
motion.  The  exceptions  ought  to  point  out  spedflcally  the  portions 
objected  to,  in  order  that  the  Judge  may  have  an  opportunity  to  cor- 
rect any  error  he  may  have  inadvertently  fallen  Into.  This  rule  does 
not  apply  to  instructions  prepared  and  presented  by  either  of  the 
parties. 

A  CARRIER'S  LIABILITY  AS  SUCH  IS  NOT  TERMINATED 
l>y  the  fact  that  goods  have  not  been  called  for,  for  two  or  three  weeks 
after  their  arrival,  if  the  consignee  has  not  had  notice  of  such  arrival* 
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audi  notice  haTloSt  In  Cs^  been  glyen  to  «  person  who  fraudulently 
personated  the  consignee. 

WAitBiHOUSB  REIGXIIFTS  are  niegotiable  unless  tliey  hare  the 
wonto  '^on-negvtiable"  printed  in  red  Ink  acioss  thetr  face,  and  a 
tmoafer  In  good  faith  passes  title  to  the  goods  corvered  thereby. 

A  WABBHOUSBMAN  DBIilVBRINO  GOOD8  TO  ONB  NOT 
flNTITLBD  TH£IRETO  because  he  presented  a  duplicate  bill  of  lad- 
ing ther^or,  not  signed  or  Indoreed  by  either  the  consignee  or  the 
eoDslgnor,  is  answerable  to  the  owner  for  any  resulting  loss. 

CARRIBRS  OB  WABBHOUSBMEN— VABIANCB.— A  plaintiff 
ming  the  defendant  as  a  common  carrier  may  recorer  against  him 
as  a  warehouseman,  in  erery  proper  case. 

CABBIBBS— PLAOB  OF  I>KLiyiSBY,—Goo6M  consigned  gener- 
ally to  a  designated  consignee  without  stating  his  office  or  place  oi 
boBlness  are  deUyerable  at  the  station  or  depot  of  the  carrier,  and  a 
ddtrery  of  them  at  the  building  in  which  the  consignee  has  an  office 
to  a  person  th^«  frandulently  personating  him  Is  not  a  proper  dellr* 
ciy,  and  oannot  veUere  the  carrier  tiom  liability  for  such  goods. 

H.  Y.  Morehouse,  for  the  appella2it» 

William  P.  YeuTe,  for  the  respondent. 


SEABLS^  C.  This  is  an  appeal  from  a  final  judgment  in 
ixfOT  of  plaintifE  for  twelve  hnndzed  and  fifty-five  dollars  and 
ninety-siz  cents  and  costs,  and  from  an  order  denying  a  motion 
of  defendant  for  a  new  trisL 

Defendant  is  a  railroad  ooiporation  organized  and  existing  un- 
der and  by  TOrtue  of  the  laws  of  the  United  States,  and  is  a  com- 
mon carrier  of  freight  and  passengers  from  £1  Paso,  in  the  state 
of  Texas,  hy  the  way  of  Fort  Worth,  to  New  Orleans,  in  the 
state  of  Louisiana.  Plaintiff  is  a  citizen  and  resident  of  the 
state  of  Oalif  omia. 

On  the  twenty-fourth  day  of  October,  1894,  the  plaintiff 
shipped  from  Oakland,  California,  forty  barrels  of  white  wine, 
I7  the  Atlantic  &  Pacdfio  Bailroad  Company,  and  on  the  twenty- 
fifth  day  of  October  he  shipped  from  San  Jose,  CaUfomia,  by 
the  same  company,  forty-one  barrels  of  red  wine,  all  consigned 
to  *T.  Lo  Seoco,  New  Orleans,  La.,"  for  which  two  Shipments 
plaintiff  received  from  the  said  Atlantic  &  Pacific  Bailroad  Com- 
pany separate  duplicate  biUs  of  lading  in  the  nsusal  form. 

One  set  of  these  dirplicate  bills  of  lading  was  forwarded  by  the 
plaintiff  per  registered  letters  addressed  **V.  Lo  Secco,  29  Hos- 
pital street.  New  Orleans,'*  and  United  States  registered  return 
>*soeipts  were  in  due  time  returned  to  him  at  San  Jose,  Califor* 
nis,  rfgned  *^.  Lo  Seoco,  J.  Lo  Secco.* 

'^  The  goods  were  forwarded  nnder  some  tegnlations  among 
fts  several  companies,  oyer  the  Southern  Pacific  Coest  Line  to 
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Mojave;  Atlantic  &  Pacific  to  Albuquerque^  thence  to  Atchison, 
Topeka  &  Sante  F^  to  Parcel,  by  Gulf  Colorado  &  Sante  i&  to 
Fort  Worth,  €md  thence  by  the  Texas  &  Pacific,  the  defendant 
herein,  to  New  Orleana,  Louisiana. 

There  was  evidence  touching  the  proportion  of  freight  re- 
ceived by  each  of  these  connecting  companies,  and  as  to  their 
traffic  association.  The  goods  were  received  by  the  defendant  at 
Fort  Worth,  and  shipped  thence  to  New  Orleans,  where  tlia 
freight  was  collected  by  said  defendant  and  tiie  goods  delivered. 

There  is  no  dispute  as  to  these  facts,  and  the  crucial  question 
is.  Were  they  delivered  to  the  consignee,  and,  if  not,  was  the  de- 
fendant guilty  of  such  negligence  as  renders  it  liable  in  damages 
for  the  value  of  the  property? 

There  was  testimony  tending  to  establidi  fhe  following  facts: 
y.  Lo  Secoo,  the  consignee,  was,  and  for  many  years  had  been, 
a  commission  merchant  in  New  Orleans,  whose  principal  busi- 
ness was  receiving  consignments  of  oranges  and  other  fruit, 
which  he  sold  on  commission,  and  usually  at  public  auction.  He 
owned  the  premises  at  29  Hospital  street,  and  had  his  office  in 
the  rear  of  the  building.  The  front  part  of  the  building  was 
occupied  by  D.  Lo  Secco^  a  nephew  of  Y.  Lo  Secco,  as  a  groceiy 
and  saloon. 

y.  Lo  Secco  was  a  man  of  wealth  and  reputation,  say  sixty  years 
of  age^  six  feet  high,  weighing  from  two  hundred  to  two  hmndred 
and  fifty  pounds,  with  gray  hair.  D.  Lo  Secco  was  a  rather  small 
man,  say  twenty-five  to  thirty  years  of  age,  with  black  bair,  ete. 
y.  Lo  Secco  could  not  write,  and  never  ordered  the  wine,  or 
had  any  communication  with  plaintiff,  but  the  latter  knew  the 
former  by  reputation,  and  shipped  the  goods  to  him  to  be  sold 
on  commission  for  account  of  plaintiff.  One  consignmeiii 
reached  New  Orleans  November  9,  1892,  and  was  delivered  No- 
vember 25,  1892.  The  •*•  other  arrived  November  4^  1898^ 
and  was  delivered  December  6, 1892. 

When  the  first  consignment  reached  its  destination,  defendant 
sent  its  messenger  to  29  Hospital  street,  to  notify  the  consignee;, 
and,  in  answer  to  interrogatories,  a  man  whom  the  messenger 
describes,  and  who  was  doubtless  D.  Lo  Seoco,  professed  to  be 
such  consignee,  and  in  the  name  of  y.  Lo  Secco  signed  an  ac- 
knowledgment of  notice  of  the  arrival  of  the  consignment.  The 
same  thing  was  repeated  in  the  same  maimer  upon  the  arrival 
of  the  second  consignment. 

A  man  answering  to  the  description  of  D.  Lo  Seooo,  and  not 
answering  to  the  description  of  y.  Lo  Secco^  called  at  the  offiee 
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of  defendant  with  one  of  the  billB  of  lading  November  2ol\ 
elaimed  to  be  the  consignee^  paid  the  freight,  receipted  for  the 
goods  in  the  name  of  Y.  lo  Secco,  and  took  Uiem  away. 

The  same  thing  was  repeated  with  the  other  conaignmenty  De- 
cember 6th,  except  that  the  bill  of  lading  was  not  presented  to  de- 
fendant There  was  CTidence  that  the  signature  ^'V.  Lo  Secco'' 
WIS  in  the  handwriting  of  D.  Lo  Secoo.  D.  Lo  Secco  disap- 
peared from  New  Orleans  soon  after  thia  transaction,  and  has 
nsyer  Tetomed. 

The  consignee^  Y.  Lo  Secco^  knew  nothing  whatever  of  the 
dupments  to  him,  never  received  the  bills  of  lading,  or  any 
notice  of  the  shipment,  and  appears  to  have  had  no  knowledge 
whatever  of  the  transaction  nntil  after  the  goods  disappeared. 

The  witnesBes  for  the  defense  spoke  of  knowing  one  Y.  Lo 
Seoco  in  connection  with  the  shipment  and  delivery  of  the  wine, 
but  in  every  instance,  in  describing  him,  they  gaye  a  description 
of  D.  Lo  Secoo,  and  not  one  applying  to  Y.  Lo  Secco. 

The  evidence  is  clearly  to  the  effect  that  D.  Lo  Secco  penoo- 
ated  the  consignee  of  the  goods,  Y.  Lo  Secco,  received,  re- 
eetpted  for,  and  paid  the  freight  thereon,  and  then  disappeared. 
The  eridence  was  amply  sufficient  on  the  head  indicated  to  wsr- 
nmt  the  jury  in  finding  a  rerdict  in  f aror  of  plaintiff. 

^'^  A  number  of  contentions  of  appellant,  without  taking 
tiiem  up  seriatim,  may  be  answered  in  this  wise:  It  is  established 
law  of  England:  1.  That  when  the  carrier  accepts  for  carriage 
goods  directed  to  a  destination  beyond  its  own  route,  it  assumes, 
by  the  yery  act  of  acceptance,  in  the  absence  of  any  express  con- 
tract on  tiie  subject,  the  obligation  to  transport  them  to  the 
place  to  which  they  may  be  directed.  This  was  first  decided  in 
what  is  known  as  Che  '^uschamp  case"  (Muschamp  v.  Lancas- 
ter etc.  Sy.  Co.,  8  Mees.  &  W.  421),  and  has  been  ever  since 
steadily  adhered  to.  2.  As  an  apparent  corollary  of  the  first  prop- 
osition, the  English  courts  have  also  held  that,  in  all  cases  in- 
cluded therein,  the  first  carrier  becomes  exclusively  respousible 
for  the  carriage  and  safety  of  the  goods  to  their  destination,  and, 
no  matter  by  whom  injured  or  lost,  the  first  carrier  alone  can  be 
sued  by  the  aggrieved  party,  and  any  attempt  to  hold  the  sub- 
sequent or  connecting  carrier  liable  must,  notwithstanding  the 
loss  may  haye  occurred  through  its  negligence,  fail  for  want  of 
privity  of  contract  between  such  carrier  and  the  injured  party: 
HutohiDBon  on  Carriers,  sees.  146, 147. 

TTpon  the  first  of  the  foregoing  propositions  the  American 
eoarts  are  divided.    The  majority  of  them,  however,  hold  againaV 

p..  YOL.  UL— V 
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the  Englifih  dootrine^  as  unjust  to  the  carrier  and  as  unneoessaiy 
upon  grounds  of  public  policy^  and  assert  the  true  rule  to  be 
that  in  the  absence  of  any  contract,  except  such  as  is  implied 
from  the  acceptance  of  the  goods  for  carriage^  the  obligation 
of  the  carrier  extends  only  to  the  end  of  his  route,  and  a  proper 
delivery  there  to  the  next  succeeding  carrier  to  further  or  com- 
plete the  carriage.  And,  in  order  to  be  bound  further,  a  posi- 
tive agreement,  either  express  or  implied,  is  necessary.  And  this 
is  called  the  American  rule:  Hutchinson  on  Carriers,  sec  149, 
and  cases  cited. 

Upon  the  second  proposition,  the  courts  of  the  United  Stateai, 
both  federal  and  state,  are  belieyed  to  be,  with  a  single  exception, 
a  unit  in  holding  that  either  with  or  without  a  contract  under 
which  the  first  carrier  becomes  •**  liable  for  loss  or  injury  to 
goods  until  they  reach  their  destination,  the  owner  may  seek  re- 
dress from  any  intermediate  carrier  who  is  in  fault.  The  ex- 
ception alluded  to  is  the  state  of  Georgia,  and  in  that  etate  the 
English  rule  is  now  mainly  abrogated  by  statute. 

The  theory  upon  which  the  connecting  carrier  is  held  liable 
for  his  own  default  or  misfeasance  to  the  owner  is  based  upon 
the  ground  that  the  receiving  carrier  is  the  agent  of  the  owner 
to  forward  and  deliver  to  the  next  succeeding  or  connecting  car- 
rier, who  in  turn  becomes  the  agent  of  the  principal,  and  not 
the  subagent  of  the  first  agent,  and  hence  liable. 

Whatever  may  be  the  basis  of  the  doctrine,  it  is  one  of  well-nig^ 
•nniversal  application  in  this  coimtry,  and,  as  is  said  by  Hutch- 
inson on  Carriers,  at  section  160:  **The  rule  which  allows  the 
action  against  the  carrier  in  fault,  as  well  as  against  the  one  wbo 
is  primarily  responsible,  certainly  commends  itself  upon  grounds 
of  both  justice  and  convenience,  and,  with  the  above  exception 
[Georgia],  is  the  universal  law  of  this  country." 

The  complaint  in  this  case  avers,  among  other  things,  the  de- 
Hyery  of  the  property  to  defendant  as  such  common  carrier,  and 
its  receipt  upon  the  agreement  aforesaid  (that  is  to  say,  to  carry 
the  same  to  New  Orleans  and  there  deliver  it  to  Y .  Lo  Secoo), 
and  its  misdelivery,  whereby  it  was  lost  to  plaintiff.  If  the  de- 
fendant, as  a  common  carrier,  received  properly  oonsigned  to  m 
person  in  New  Orleans  to  be  carried  oyer  its  road  terminating 
in  that  city,  it  became  liable  to  the  owner  for  negligence  or  mis- 
feasance, in  doing  so,  under  its  common-law  liability,  whether 
there  was  an  express  oontract  or  only  euch  agreement  as  the  law 
implies.  In  Church  y.  Atchinson  etc.  B.  B.  Co.,  1  OUa.  44,  re- 
lUd  upon  by  appellant,  there  waa  no  allegation  in  the  complaint 
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that  the  goods  were  ever  deUvered  to  or  receiyed  by  the  de» 
fendant. 

The  last  duty  required  of  fhe  eominoii  carrier  is  that  of  delir- 
erj.  This  is  a  duty  imposed  upon  him  by  law;  as  soon  as  he 
aooepts  the  gooda^  and  whether  eo  expressed  ^^^  or  not,  it  be* 
comes  a  part  of  his  oooitract.  He  must  not  only  deliver  gooda 
intrusted  to  him  to  carry,  but  becomes  also  responsible  for  their 
proper  deliyery:  Hutchinson  on  Carriers,  sec  338.  The  same 
author,  at  section  344,  says:  "No  circumstances  of  fraud,  impo* 
fiition^  or  mistake  will  excuse  the  common  carrier  from  responai* 
bihty  for  a  delivery  to  the  wrong  person.  The  law  exacts  of 
him  absolute  certainty  {hat  the  person  to  whom  the  delivery  ia 
made  is  the  party  rightfully  entitled  to  the  goods,  and  puts  up- 
on him  the  entire  risk  of  mistakes  in  this  respect,  no  matter  from 
what  cause  occasioned,  however  justifiable  the  delivery  may  seevn 
to  have  been,  or  however  satisfactory  the  circumstances  or  proof 
of  identity  may  have  been  to  his  miud;  and  nx>  excuse  has  ever 
been  allowed  for  a  delivery  to  a  person  for  whom  the  goods  were 

not  directed  or  consigned If,  however,  the  delivery  be 

made  to  the  wrong  person,  whether  by  an  innocent  mistake  or 
through  fraud  practiced  upon  the  carrier,  such  wrongful  deliv- 
ery will  be  a  conversion'':  Adams  t,  Blankenstein;  2  CaL  413; 
56  AuL  Dec.  350. 

The  contention  of  appellant,  that  its  liability  as  a  commoik 
carrier  had  ceased  before  the  delivery,  and  that  it  became  and 
was  at  the  date  of  such  delivery  only  liable  as  a  warehouseman, 
cannot  be  maintained. 

Under  section  2120  of  our  Civil  Code,  a  common  carrier  may 
reduce  his  liability  to  that  of  a  warehouseman,  as  to  goods  which 
have  airived  at  the  place  of  consignment,  by  giving  notice  to 
the  ocmsignee  of  the  arrival,  and,  if  the  place  of  residence  or  bus* 
inesB  of  such  consignee  is  not  known,  the  notice  may  be  given  by 
letter  dropped  in  the  nearest  postoffice. 

Appellant  sought  to  serve  notice  in  the  present  case  upon  the 
consignee  in  person,  but,  by  mistake  and  through  the  fraud  of 
D.  Lo  Secoo,  the  notice  was  served  upon  him  and  not  upon  V» 
Lo  Secoo,  the  consignee.  This  was  no  notice  to  the  consignee,. 
and  did  not  have  the  effect  of  changing  the  liability  of  the  car- 
rier to  that  of  a  warehouseman:  Wilson  v.  California  Cent.  H.  !{«. 
Co.,  94  Cal.  166. 

^''  If  it  be  claimed  that  the  determination  in  this  case  turns 
upon  the  law  of  the  state  of  Louisiana,  and  not  upon  that  of  Cal- 
ifomiay  the  answer  must  be:  1.  In  the  absence  of  proof  to  the 
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contraiy,  the  laws  of  another  state  will  be  presumed  to  be  the 
same  as  our  own^  and  this  presumption  extends  to  statutoiy  as 
well  as  to  the  common  law:  Hickman  y.  Alpaugh,  21  CaL  225; 
Shumway  t.  Leakey,  67  Cal.  460;  Marsteis  y.  Lash,  61  Cal.  624; 
Mortimer  y.  Harder,  93  CaL  172.  2.  The  rule  requiring  notice 
to  be  giyen  is  but  a  declaration  of  the  law  as  it  existed  prior  to 
the  statute  in  a  majority  of  the  states  and  in  England:  Wileon  y. 
California  Cent  B.  R  Co.,  94  Cal.  166;  Hutchinson  on  Car- 
riers, sees.  373,  374,  and  notes. 

This  is  not  a  case  of  the  deliyery  of  goods  at  the  resideQce 
or  place  of  business  of  the  consignee.  The  freight  was  con- 
signed to  y.  Lo  Secco,  New  Orleans,  Louisiana,  and  hence  the 
station  or  depot  of  the  defendant  was  the  place  of  deliyery,  and 
the  fact  that  D.  Lo  Seoco,  to  whom  the  goods  were  deliyered, 
had  procured  and  presented  a  duplicate  of  the  bill  of  lading  to 
def  endant^  which  was  not  assigned  or  indorsed  by  either  the  con« 
signer  or  consignee,  was  no  excuse  or  justification  to  defendant 
for  deliyering  the  goods  to  him  without  further  identification. 

^A  carrier  is  exonerated  from  liability  for  freight  by  deliyeiy 
tiiereof,  in  good  faith,  to  any  holder  of  a  bill  of  lading  therefor, 
properly  indorsed,  or  made  in  fayor  of  the  bearer'':  Giy.  Cod^ 
sec.  2131. 

This  section  of  the  code  has  no  application  to  the  case  in  hand, 
because  the  bUl  of  lading  was  not  made  to  bearer,  and  was  not 
indorsed  by  the  recipient  to  whom  it  was  issued.  Numerous 
questions  arise,  and  some  of  them  difiScult  ones,  in  relation  to 
assignments,  mortgages,  hypothecation,  etc,  of  bills  of  lading. 
None  of  these  questions  are  inyolyed  hero,  as  there  is  no  eyi- 
dence  in  the  record  upon  which  to  predicate  them,  except  the 
mere  fact  that  D.  Lo  Secco  possessed  and  presented  the  defend- 
ant an  unindorsed  bill  of  lading,  which  did  not,  and  could  not 
under  our  law,  give  him  **®  any  title  to  the  freight  therein  de- 
scribed: Ciy.  Code,  sec.  2127. 

The  uncontradicted  eyidence  of  the  witnesses  Leland  and 
Sterne,  supplemented  by  the  deposition  of  Toomey,  and  by  the 
bills  of  lading  introduced  by  consent,  and  the  way  bills,  were 
sufficient  to  authorize  the  jury  to  conclude  that  the  through 
bills  of  lading  were  authorized  by  the  defendant 

The  court,  upon  its  own  motion,  instructed  the  jury  at  oonsidep- 
sble  length.  The  only  objection  or  exception  to  the  instructions 
thus  giyen  is  as  follows:  Counsel  for  defendant  said:  '^e  desire^ 
if  your  honor  please,  to  saye  an  exception  to  each,  eyery,  and 
all  of  the  instructions  giyen  by  the  court  of  its  own  motioiL*^ 
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It  ia  objected^  <m  the  part  ol  respondent^  that  this  exception 
k  not  sufficiently  specific  to  warrant  this  court  in  scrutinizing 
the  instructions  giy^i  by  the  court  upon  its  own  motion.  The 
current  of  auiJiority  seems  to  render  it  imperative  that  we  sus- 
tain the  objection  of  respondent,  and  decline  to  examine  and 
pass  npon  the  legality  of  the  court's  instructions. 

The  theory  of  the  rulings  is^  that  exceptions  to  the  charge  of 
a  court  to  the  jury  ought  to  point  out  specifically  the  portions 
excepted  to,  and  be  made  at  the  time  of  trial,  in  order  that  the 
judge  may  have  an  opportunity,  before  the  jury  retires,  to  cor- 
rect any  error  he  may  have  inadvertently  fallen  into  in  draw- 
ing up  the  charge  in  the  hurry  and  perplexities  of  the  trial: 
Hicks  Y.  Coleman,  25  Gal.  122;  85  Am.  Dec.  103;  Sill  y.  Beese, 
47  Cal.  294;  Eider  y.  Edgar,  64  Cal.  127;  Shea  y.  Potrero  etc. 
B.  B.  Co.,  44  Cal.  414;  Brown  y.  Kentfield,  60  Cal.  129;  Bob- 
inson  y.  Western  Pac.  B.  B.  Co.,  48  CaL  409;  Sukeforth  y. 
Lord,  87  Cal.  399. 

The  doctrine  of  these  cases,  and  of  others  of  like  import,  have 
established  a  rule  of  practice  in  this  state  from  which  we  do  not 
fed  at  liberty  to  depart.  This  rule,  of  course,  has  no  applica- 
tion to  the  special  instructions  asked  by  the  parties  and  given 
or  refused  **^®  by  the  court,  concerning  which  a  general  excep- 
tion has  always  been  held  sufficient. 

There  was  no  error  in  the  refusal  of  the  oourt  to  give  the  in- 
structions asked  on  behalf  of  the  defendant,  numbered  from  1 
to  7,  both  inclusive.  The  first  of  these  instructions  involved 
the  proposition  that  if  the  two  shipments  of  wine  reached  New 
Orleans  on  the  ninth  and  fifteenth  days  of  November,  1892,  re- 
spectively, and  were  not  called  for  or  demanded  until  the  twen- 
ty-first day  of  November  and  the  sixth  day  of  December,  respec- 
tively, then  the  defendant's  liability,  if  any,  was  not  that  of  a 
common  carrier,  but  that  of  a  warehouseman,  and  that  plaintiff 
could  not  recover. 

The  answer  to  this  proposition  is  two-fold:  1.  The  evidence 
showed  clearly  that  Y.  Lo  Secco,  the  consignee,  had  no  notice 
whatever,  either  in  fact  or  sudi  as  is  provided  by  statute,  of  the 
arrival  of  the  goods,  and  until  notice  thereof  defendant  held  the 
lame  as  a  common  carrier  and  subject  to  its  liability  as  such;  2. 
Even  as  a  warehouseman,  defendant  was  not  authorized  to  de- 
hver  the  goods  to  a  stranger  who  presented  a  bill  of  lading  not 
indorsed,  and  who  was  not  identified  in  any  way  as  the  con- 
signee, or  as  having  any  right  to  the  bill  of  lading,  or  the  goods 
of  which  it  was  a  symboL 
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Warehouse  receipts  are  negotiable  nnleBS  they  thave  tiie  word 
^'non-negotiable"  printed  in  red  ink  across  their  face^  and  yrhea 
negotiable  an  indorsement  of  the  receipt  operates  as  a  ralid 
transfer  of  the  property  represented  by  such  receipt:  Stats.  1877« 
VS,  -p.  949. 

A  transfer  of  a  warehouse  rec^pt  in  good  faith^  eta,  possefl 
the  title  to  the  goods  covered  by  the  receipt:  Davis  t.  Bnssell, 
€2  CaL  611;  28  Am.  Sep.  647.  There  is  no  difference  between 
m  warehouse  receipt  and  a  bill  of  lading  in  this  respect:  Daria 
▼.  Russell,  62  Cal,  611;  28  Am.  Rep.  647;  Bishop  v.  Fulkerth, 
€8  Cal.  607;  Civ.  Code,  sees.  2127-2131. 

The  second  instruction  is  to  the  effect  that  the  defendant^  in 
the  absence  of  other  instructions,  had  a  right  to  deliver  the  first 
shipment  of  wine  to  the  person  who  presented  the  bill  of  lading 
4tnd  surrendered  it,  and  the  ^^^  third  is  to  the  effect  that  if  the 
«ame  person  who  delivered  the  bill  of  lading  presented  himself 
«s  the  true  consignee  of  the  second  shipment  of  wine,  and  in 
both  instances  claimed  to  be  the  true  consignee,  and  so  receipted 
for  the  wine,  and  paid  the  freightage  thereon,  and  that  the  bills 
of  lading  had  been  sent  by  the  consignor  to  Y.  Lo  Secco,  and 
the  person  who  claimed  and  received  the  wine  lived  and  carried 
-en  business,  including  the  selling  of  wines  at  29  Hospital 
street,  New  Orleans,  and  that  defendant  notified  him  there  ot 
its  arrival,  then  the  jury  should  find  for  the  defendant 

In  the  absence  of  some  act  or  conduct  on  the  part  of  the  con- 
signor, whereby  he  is  estopped,  of  which  there  is  no  evidence^ 
these  instructions  are  not  an  embodiment  of  the  law,  unless  an 
^unindorsed  bill  of  lading,  in  the  hands  of  a  stranger  thereto,  ie 
sufficient  evidence  of  ownership  to  warrant  the  delivery  by  a 
common  carrier  to  the  person  so  holding  such  bill  of  lading.  We 
liave  hereinbefore  stated  that  such  a  delivery  does  not  excuse  the 
carrier. 

The  fifth  instruction  is  covered  by  what  has  been  said  of  the 
third  and  fourth. 

The  sixth  instruction  is  covered  by  the  instructions  given  by 
the  court,  and  it  was  not  necessary  to  repeat  it. 

The  seventh  instruction  goes  upon  the  false  theory  that  the 
^oods  were  consigned  to  29  Hospital  street.  New  Orleans,  when 
^hey  were  not  in  fact  so  consigned,  and  then  seeks  to  gauge  the 
^uty  of  the  defendant  on  that  hypothesis.  This  was  not  proper 
to  be  done. 

Different  considerations  frequently  arise  in  cases  where  goods 
are  consigned  to  a  given  number  and  street,  and  are  there  deliv- 
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«ed  to  a  person  apparentlj  the  person  to  whom  they  ire  con- 
dgnedy  bxrt^  in  this  case^  qaestions  of  that  character  are  not  prop* 
«ly  xnTolyed. 

We  axe  of  opinion  that  the  defendant^  whether  regarded  as  a 
oommon  carrier  or  as  a  warehouseman^  is  liable  for  the  misde- 
liyeiy  of  the  goods  in  question,  and  that  the  plaintiff  who  had 
counted  upon  the  liability  of  ***  defendant  as  a  common  car- 
rier may,  in  every  proper  case,  recover  against  such  carrier  as  a 
warehouseman:  Hoyt  v.  Nevada  County  etc,  H.  B.  Co.,  68  CaL 
644;  Wilson  v.  California  Cent.  B.  R.  Co.,  94  Oal.  166. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Haynes,  C,  and  Britt,  C,  concurred. 

Por  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

OARRIEBS,  CONNBOTING— liability.— A  railroad  company 
receiving  goods  consigned  to  a  place  beyond  the  terminus  of  Its  own 
Hues,  undertakes  to  convey  the  same  safely  to  the  point  of  destina- 
tion, and  will  be  liable  for  loss  of  such  goods  on  connecting  lines:  Fal- 
ney  v.  Georgia  R.  R.,  76  6a.  607;  2  Am.  St.  Rep.  G8,  and  note.  See, 
also,  the  note  to  Savannah  etc  Ry.  C!o.  v.  Harris,  23  Am.  St  Rep.  558. 

CARRIERS— LIABILITY  FOR  DKLIVBRT  OF  GOODS  TO 
WRONG  PERSON.— It  Is  the  duty  of  a  railway  company,  as  a  com- 
mon carrier,  to  deliver  the  goods  to  the  true  owner  or  his  assignee  at 
Hs  peril,  and  Its  failure  to  so  do  constitutes  a  conversion  for  which 
salt  may  be  maintained  without  previous  demand:  Missouri  Pac.  Ry. 
Go.  y.  Heldenhelmer,  82  Tex.  196;  27  Am.  St  Rep.  861,  and  note. 
See.  also,  ^e  extended  note  to  Weyand  v.  At^ddson  ete.  Ry.'  Ck>.*  9 
Am.  St.  Rep.  513,  614. 

CARRIERS— PLACE  OF  DELIVERY.— A  railway  company's  lia- 
bility as  a  common  carrier  terminates  when  the  goods  are  safely 
stored  in  its  depot:  Railroad  v.  Kelly,  91  Tenn.  609;  30  Am.  St.  R€{>. 
902,  and  note;  Gregg  v.  lUinOU  Cent.  R.  R.  Co.,  147  UL  G60;  87  Am. 
St  Rep.  238,  and  note. 

OARRIBRS.— THE  DUTY  OF  A  CONSIGNEE  to  receive  and  take 
foods  Is  as  Imperative  as  the  duty  of  the  carrier  to  deliver  them.  He 
cannot  at  his  option  continue  the  stringent  li&blUty  of  the  carrier, 
Irat  must  act  promptly  in  taking  the  goods.  If  he  does  not,  the  11a* 
hillty  of  the  carrier  as  an  insurer  nevertheless  ends:  Tarbell  v. 
Royal  Exchange  Shipping  Co.,  110  N.  Y.  170;  6  Am.  St.  Rep.  350,  and 
note;  to  the  same  efTect  see  Kirk  v.  Chicago  etc.  Ry.  Co.,  59  Minn. 
161;  50  Am.  St.  Rep.  397,  and  Gregg  v.  lUinois  Cent.  R.  R.  Co.,  147  IlL 
650;  87  Am.  St  Rep.  23a  See,  also,  the  note  to  Scheu  v.  Benedict,  15 
Am.  St  Rep.  429. 

WAREHOUSE  REOBIPTS-NEGOTIABILITY  OF.— A  certificate 
or  receipt  issued  by  a  warehouse  and  storage  company  Is  negotiable, 
and  a  purchaser  thereof  in  good  faith,  and  without  notice  of  any  fact 
to  put  him  on  inquiry,  is  entitled  to  receive  from  the  company  the 
property  described  on  payment  of  lawful  charges:  Hanover  Nat. 
Bank  v.  American  Dock  etc.  Co.,  148  N.  Y.  612;  61  Am.  St  Rep.  721. 
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and  note.   See,  also,  the  extended  note  to  Rice  t.  Cutler,  84  Am.  Dec^ 
7612-754. 

BVIDEnTOB-PRBSUMPTION  AS  TO  LAWS  OP  OTHSSt 
STATES.— In  the  absence  of  proof,  the  statutory  law  of  aootlier 
state  is  presumed  to  be  the  same  as  this:  Chapman  t.  Brewer,  4ft 
Neb.  890;  47  Am.  St.  Bep.  779,  and  note;  contra,  Kelley  ▼• 
161  Utm.  HI;  42  Am.  St  Rep.  380. 
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piO  Gauvobmia,  887.] 

WIIXS.— THE  OMISSION  OP  ANT  OP  THE  STAiTOTORT 
REQUIREMENTS  for  the  execution  of  a  will  is  fatal  to  its  operaUoa 
as  such  because  the  right  to  dispose  of  property  by  will  is  conferred 
by  legislative  action,  and  must  be  exerdsed  upon  the  terma  pre- 
scribed  thereby. 

WILLS—mSTAKB  OP  WITNESS  IN  SIGNING  Hlfl  NAMB.-^ 
If  a  witness  undertaking  to  attest  the  executioin  of  a  will,  and  intend- 
ing to  sign  his  own  namie  as  a  witness  thereto,  InadTertently  wxites, 
inflrtead  of  his  own  name,  his  own  initials,  followed  by  the  surname  of 
the  testator,  the  will  is  not  properly  witnessed,  and  must  be  denied 
probate,  if  the  statute  requires  that  every  will  must  be  attested  by 
two  witnesses,  eacb  of  whom  must  sign  his  name  as  a  witness  at  the 
end  of  the  ill. 

IN  CONSTRUING  A  STATUTE,  the  duty  of  the  court  Is  simply 
to  ascertain  and  declare  what  Is  in  terms  or  substance  declared 
therein,  not  to  inseii  what  has  been  omitted  nor  to  omit  what  has 
been  inserted. 

C.  O.  Warren  and  F.  C.  Lusk^  for  tiie  appellant 

William  H.  Schooler  and  Beardon  &  White^  for  the  respond- 
ent. 

^^  HENSHAW,  J.  Appeals  from  the  judgment  iwoking 
the  probate  of  a  will,  and  from  the  order  denying  a  motion  for  a 
new  trial. 

The  facts  disclosed  by  the  evidence  without  conflict  are  as 
follows:  The  will  of  Ozias  Walker,  deceased,  was  written  by  C. 
G.  Warren,  the  attorney  at  law  of  the  testator,  and  was  executed 
in  the  presence  of  H.  C.  White  and  C.  G.  Warren,  who  were  re- 
quested by  the  testator  to  attest,  as  witnesses,  its  execution.  The 
requirements  of  the  statute  were  complied  with  in  all  respects, 
saving  that  the  witness  G.  G.  Warren,  in  signing  bis  name  as  a 
witness  at  the  end  of  the  will,  inadvertently  wrote  the  ^^^  jxasoe 
C.  G.  Walker,  thus  employing  his  own  initials  but  the  iestatoor's 
surname. 

Upon  this  showing,  the  court  revoked  -Hie  probate  of  the  in- 
strument, and  the  propriety  of  its  Siction  in  so  doing  is  the  sole 
question  presented  upon  this  appeal. 
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At  the  outBet  of  thifl  coDoderation^  it  ia  proper  to  Bay  that  the 
right  to  make  teetamentary  dLBposition  of  property  ia  not  an  in- 
herent right  or  a  right  of  citizenship^  nor  is  it  even  a  right 
granted  by  the  constitution.  It  rests  wholly  npon  the  legislative 
will,  and  ia  derived  entirely  from  the  statutes.  In  conferring 
that  rights  the  legislature  has  seen  fit  to  prescribe  certain  exac- 
tions and  requirements  looking  to  the  execution  and  authentica- 
iion  of  the  instrument,  and  a  compliance  with  these  require- 
ments becomes  necessary  to  its  exercise.  As  has  been  eeid  (In 
Te  (ra'ea,  91  K  Y.  620,  621):  'TThile  the  primary  rule  govern- 
ing the  interpretation  of  wills  when  admitted  to  probate  recog- 
nizes and  endeavors  to  carry  out  the  intention  of  the  testator, 
that  rule  cannot  be  invoked  in  the  construction  of  the  statute 
regulating  their  execution.  In  the  latter  case,  courts  do  not 
consider  tiie  intention  of  the  testator,  but  that  of  the  legisla- 
tare.* 

As  a  prerequisite  to  the  exercise  of  the  testamentay  right  in 
this  state,  the  legislature  has  prescribed  for  the  execution  and 
•Qthentication  of  wills  such  as  tihia  tiie  following  requirements: 
1.  It  must  be  subscribed  at  the  end  thereof  by  the  testator  him- 
self, or  some  person  in  his  presence,  and  by  his  direction  must 
subscribe  his  name  thereto;  2.  The  subscription  must  be  made 
in  the  presence  of  the  attesting  witnesses,  or  be  acknowledged 
by  the  testator  to  them  to  have  been  made  by  him  or  by  his  au- 
Itority;  3.  The  testator  must,  at  the  time  of  subscribing  or  ac- 
knowledging the  same,  declare  to  the  attesting  witnesses  that 
the  instrument  is  his  will;  and  4.  There  must  be  two  attesting 
witnesses,  eadh  of  whom  must  sign  his  name  as  a  witness  at  the 
end  of  the  will,  at  the  testator's  request  and  in  his  presence:  Civ, 
Code,  sec.  1276. 

It  is  not  for  courts  to  say  that  these  requirements,  or  ••*  any 
of  them,  are  mere  formalities  which  may  be  waived  without  im- 
pairing the  status  of  the  instrument.  It  is  not  for  courts  to 
say  that  a  mode  of  execution  or  authentication,  other  than  that 
prescribed  by  law,  subserves  the  same  purpose,  and  is  equally  effi- 
cient to  validate  the  instrument.  The  legislative  mandates  are 
supreme,  and  there  is  no  right  to  make  testamentaiy  disposition 
except  upon  oompliance  with  those  mandates. 

It  may  be  freely  conceded  that  the  question  under  considera- 
tion is  of  a  nature  purely  technical,  but  it  is  to  be  remembered 
that  the  wbote  subject  matter  of  the  execution  and  authentica- 
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tion  of  wills  is  technical  and  nathing  elie;  and  it  mxiBt  not  be 
foigottesi  that  the  technicalities  are  those  which  the  law-mak- 
ing power  has  the  right  to  impose  and  has  imposed  upon  Uie 
maker  of  a  will. 

It  will  be  noted  in  the  section  of  the  code  ^bove  quoted  that 
the  duty  enjoined  upon  the  testator  is  to  subscribe  the  will, 
while  that  imposed  upon  the  attesting  witnesses  is  that  each 
must  sign  his  name  as  a  witness.  The  difference  is  neither  iia- 
material  nor  accidentaL  A  testatoor  may  be  illiterate,  or  he  may, 
by  reason  of  paralysis,  or  other  disabling  cause,  be  incapacitated 
from  signing  his  name,  and  the  law  has  wisely  and  liberally  pro- 
vided for  the  due  execution  of  a  will  by  one  so  situated.  It  has 
required  of  him  that  he  shall  subscribe,  and^  while  tibie  word 
unquestionably  has  for  one  of  its  significations  the  w'gning  of  a 
name,  it  is  a  Terb  of  comprehensive  ineaning.  Any  form  or 
kind  of  underwriting  is  a  subscription,  and,  generally,  it  has 
been  held  that  any  mark  or  writing  by  the  testator  meant  by  him 
to  be  his  name,  or  to  take  the  place  of  his  signature^  <^  to  serve 
for  his  identification,  will  answ^  the  requirements  ol  a  statute 
which  calk  merely  for  subscription  or  signing. 

The  same  Ubendity  of  construction  and  interpretation  has 
been  put  by  the  courts  upon  statutes  which  require  the  witnesses 
merely  to  subscribe  or  to  sign. 

^^^  There  are  thus  numerous  cases  under  such  statutes  which 
hold,  in  effect,  that  any  fflgning  by  which  alone  or  by  which, 
aided  by  parol  evidence,  the  identity  of  the  subscriber  may  be 
ascertained,  substantially  complies  with  the  statute. 

The  case  of  the  appellant  upon  this  proposition  cannot  be 
more  strongly  stated  than  in  the  following  extracts  from  the 
learned  work  of  Mr.  Jarman,  discussiog  the  Victorian  Wills  Act: 

^^Examining  the  requirements  common  to  the  statute  of  frauds 
and  the  Wills  Act  in  their  order,  the  next  condition  prescribed 
for  the  validity  of  a  will  is,  that  it  should  be  signed,  which  sug- 
gests the  inquiry.  What  amounts  to  a  ^signing'  by  the  testator? 
It  has  been  decided  that  a  mark  is  sufficient,  and  that  notwith- 
standing the  testator  is  able  to  write,  and  though  his  name  does 
not  appear  on  the  face  of  the  will.  A  mark  being  sufficient,  of 
course  the  initials  of  the  testator's  name  would  also  suffice.  And 
it  would  be  immaterial  that  he  signed  by  a  wrong  or  assumed 
name  (since  that  name  would  be  taken  as  a  mark),  or  that  against 
the  mark  was  written  a  wrong  name'^  1  Jarman  on  Wills,  Sth 
ed.,  ♦79. 


Dec.  1893.]  In  &e  Walkbb,  107 

'The  next  etatatoiy  xequiAitioiiy  wUch  ia  eeminon  to  the  old 
md  the  preBent  Ikw,  le  that  the  irill  be  ^attested  and  aubscribed' 
by  the  iritneaBea.  A  mark  haa  been  decided  io  be  a  sufficient 
iobeciiptiQiL  •  •  •  •  The  initiala  of  the  witneaaes  alao  amount 
to  a  anffident  aabacription,  if  placed  for  their  signature  as  attest- 
ing the  execution.  •  .  .  •  A  witnesB  need  not  sign  bis  own  name 
if  the  name  actually  eubacribed  be  intended  to  repreaent  hia 
name;  or  a  deacription  (without  any  name)  la  auffident  if  in- 
tended to  identify  him  aa  a  witneeiL  •  •  •  •  In  fact,  there  aeema 
to  be  no  diatinctian  in  theae  leqMcta  between  the  word  ^aign' 
and  'aubacribe';  any  act,  therefore,  whidi^  aa  before  noticed, 
would  be  a  good  signatine  by  a  testator,  would  be  a  good  aigna- 
inre  by  a  witne88'\-  1  Jannan  on  Wills,  6th  ed.,  ^85^  *86. 

s^  An  examination  of  the  caaea  bearing  upon  the  interpre* 
iation  of  the  English  atatute  ahowa  that  the  text  of  the  leained 
author  ia  fuUy  eupported. 

The  reasoning  hj  which  the  ooncluaiona  are  reached  may  be 
thus  summarized: 

To  aubacribe  ia  to  atteat  or  gi^a  conaent  or  evidenoe  knowl- 
edge by  underwriting^  usually  (but  not  neoeaaarily)  the  name  of 
the  subacriber.  But  the  place  of  the  writing  ia  immaterial,  dnoe 
a  still  more  general  meaning  of  the  word  ''subscribe''  ia  to  attest 
by  writing,  in  which  definition  the  locality  ia  wholly  disr^arded. 
This  is  the  veaaoning  of  the  leading  English  case  of  Boberta  r. 
Phillips,  4  EL  ft  B.  450. 

To  sign,  in  the  primary  sense  of  the  word,  is  to  make  any 
mark.  To  sign  an  instrument  or  document  is  to  make  any  mark 
upon  it  in  token  of  knowledge,  approval,  acceptance,  or  obliga- 
tion. The  signature  is  the  sign  thus  made.  And  while^  by 
long  usage  and  oustom,  signature  haa  oome  generally  to  mean 
the  name  of  a  person  written  by  himself,  and  thus  to  be  nearly 
an  exact  aynonym  of  autograph,  that  signification  ia  derivative, 
and  ia  not  inherent  in  the  word  itaelf  any  more  than  it  is  in  au- 
tograph, which  strictly  conveya  no  more  than  the  idea  of  a  aped- 
men  of  an  individual'a  writing. 

Any  mark  may  be  a  signature,  and  that  spedes  of  mark  whioh 
we  cdl  a  cross  (independent  of  an  accompanying  name)  was 
early  used  as  a  signature  of  assent,  and  indeed  was  designated 
lignum.  While  mari^smen  have  become  fewer  with  the  spread 
of  education,  the  mark  of  the  croee  ia  still  recognized  by  statute 
law  as  a  method  of  signing. 

Therefore,  as  the  Wills  Act  required  only  a  signing  by  the 
testator,  and  as  this  requirement  of  signing  only  was  also  found 
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in  the  statute  of  frauds,  the  courts  early  decided  not  to  be  bound 
by  any  narrow  definition  of  signing  or  signature  as  meaning  the 
writing  of  one's  name,  but  to  gi^e  to  the  word  its  broadest  pos- 
■ible  scope  and  signiificance^  and  thus  held  that  any  mark  or 
rignature  made  with  the  intent  to  bind  the  maker  (in  the  ^^^ 
case  of  the  statute)^  or  to  be  a  sign  (in  the  case  of  wills),  should 
be  deemed  sufficient.  As  the  English  courts  had  still  further  ob- 
literated from  the  word  ^'subscription''  the  idea  of  place  or  local- 
ity^ there  wafl  left  no  measurable  distinction  between  the  re- 
quirement upon  the  testator  to  sign  and  that  upon  the  witness 
to  subscribe. 

In  the  decisions  this  broad  rule  is  repeatedly  asserted.  In 
Goods  of  Susanna  Clarke,  4  Jur.^  N.  S.,  243,  the  will  of  an  illit- 
erate person  waa  executed  by  her  mark,  against  which  was  writ^ 
ten  her  maiden  name,  instead  of  that  properly  borne  by  her  in 
marriage.  Says  the  court:  "There  is  enough  to  show  that  the 
will  is  really  that  of  the  person  whose  it  proposes  to  be.  Her 
mark  at  the  foot  or  end  of  it  is  a  sufficient  execution,  and  what 
somebody  else  wrote  against  the  mark  cannot  vitiate  it." 

In  the  Ooods  of  James  Clark,  2  Curt  329,  the  testator  had 
made  his  mark  and  requested  the  vicar  to  sign  for  him,  which  he 
did  with  his  own  name  and  not  that  of  the  deceased.  Says  the 
court:  'The  statute  allows  a  will  to  be  signed  for  the  testator 
by  another  person,  and  does  not  say  that  the  signature  must  be 
in  the  testator's  name.  Here  this  gentleman,  at  the  testator's 
request,  signed  the  will  for  him,  not  in  the  testator's  name,  but 
using  his  own  name.  I  incline  to  think  this  is  a  sufficient  com- 
pliance with  the  acf 

In  Goods  of  Bryce,  2  Curt.  325,  the  testatrix  signed  her  will 
by  a  mark,  her  name  nowJiere  appearing.  Says  the  court:  "Al- 
though the  name  of  the  testatrix  does  not  appear  upon  the  face 
of  the  instrument,  the  affidavit  sufficiently  accounts  for  the  man- 
ner in  which  the  will  was  signed.  The  statute  does  not  say  that 
the  name  of  the  testator  shall  appear  at  the  foot  of  the  will.  The 
paper  is  identified  as  being  the  will  of  the  deceased.  .  ,  •  •  I  am 
of  opinion  that  the  statute  is  sufficientiy  complied  with." 

The  foregoing  cases  deal  with  the  "signing"  by  the  testator. 
Coming  to  the  subscribing  by  the  witness,  it  is  said  in  Qoods  of 
Eynon,  3  L.  B.  Pro.  &  D.  92:  "No  particular  form  of  attestation 
is  necessary,  but  the  act  ^^^  done  by  the  witness  must  be  in- 
tended by  him  to  evidence  his  attestation  of  the  wiU.  I  must 
find  that  I  can  draw  an  inference  from  what  occurred  that  the 
witness  made  a  mark  of  some  kind,  with  the  intention  to  evi- 
dence his  attestation." 
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Id  Goods  of  Christian^  i  Bob.  Eoc.  110,  it  is  said:  ''The  attest- 
ing Tntnesses  to  ihe  fio-called  codicil  have  affixed  their  initialf 
only;  howeyer^  I  have  no  doubt  in  the  matter,  although  I  be- 
iiere  this  is  the  first  instance  under  the  act  of  the  witnesses  so 
signing.  I  am  not  aware  that  the  witnesses  can  be  required  to 
sign  their  names.  I  am  of  opinion  that  there  is  a  sufficient  sub- 
Bciiption  on  their  parts,  and,  therefore,  I  decree  probate  as 
prayed.** 

In  Goods  of  Oliyer,  2  Spinks,  57,  it  is  said:  'The  statute  says 
the  witneaseB  'shall  attest  and  subscribe  the  will.'  It  does  not 
say  shall  -write  their  own  names,  so  that  a  mark  is  held  to  be  a 
good  subscription.*' 

These  cases  are  quoted  that  there  may  be  no  room  for  mis- 
understanding of  the  English  decisions  or  of  the  text  of  the  book 
writers.     But,  as  the  matter  is  wholly  statutory,  they  have  no 
▼aloe  as  authority,  unless  there  be  an  identity  in  the  statutory 
requirements  of  this  state  and  England.    But  there  is  no  such 
identily.    Indeed,  our  statute  seems  to  have  been  drawn  with 
the  express  intent  to  foreclose  and  shut  out  the  interpretation 
giyen  to  the  English  law.    Thus,  the  English  statute  requires 
subscription.    That  word  had  been  judically  declared  not  to 
hsTo  reference  to  the  place  of  writing.    Our  statute  says  that 
the  will  shall  be  subscribed  at  the  end  thereof,  thus  expressly 
making  locality  of  writing  an  element  of  the  subscription. 

The  English  statute  required  a  signing.  As  interpreted  by 
the  court,  this  did  not  necessitate  the  signing  of  the  name.  By 
express  language  our  statute  commands  that  a  witness  shall  sign 
his  name.  In  England,  therefore,  a  witness  may  sign  in  any 
one  of  a  multitude  of  ways;  by  our  law  bis  signing  is  limited  to 
the  expression  of  his  name. 

The  case  of  Meehan  v.  Bourke,  2  Bradf .  386,  ds  in  no  ^®* 
way  opposed  to,  but  rather  is  in  full  accord  with,  this  view. 
The  statute  of  New  York,  from  which  ouis  was  taken,  likewise 
requires  that  the  witnesses  should  sign  their  names.  Eliza 
Green,  one  of  the  witnesses  to  the  will  under  consideration,  was 
unable  to  write.  Her  name  was  correctly  written  by  the  doctor, 
and  she  then  made  her  mark  across  it,  and  acknowledged  it  to 
be  her  mark  and  signature.  The  court  said  that  before  the 
revised  statutes  a  witness  might  attest  a  will  by  a  mark;  as  in 
this  state  it  may  be  done  under  section  14  of  the  Civil  Code. 
The  opinion  declares:  "Our  statute  requires  the  witness  to 
Ugn  his  name.*  ....  Where  another  person  writes  the  namo 
of  the  witness  snd  then  the  witness  acknowledges  the  signatura 
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— puts  his  mark  to  it,  his  rignum — -he  literally  signB;  and  what 
he  sigiifl  IB  his  name,  i.  e.,  he  signs  his  name,  while  a  mark  alone 
(the  learned  judge  significantly  adds)  would  not  he  sufficient.'^ 
Yet  a  mark  alone  is  held  sufficient  under  the  English  statute. 

I  conclude,  therefor,  that  as  our  law  has  seen  fit  to  prescribe 
that  the  testator  shall  subscribe  his  will  at  the  end  thereof,  so 
it  has  seen  fit  to  require  that  attesting  witnesses  shall  sign  and 
shall  sign  only  in  one  way,  that  is  to  say,  by  affixing  their  names. 
In  construing  a  statute^  the  duty  of  the  court  is  simply  to  ascer- 
tain and  declare  what  is  in  terms  or  in  substance  declared  there- 
in, not  to  insert  what  has  been  omitted,  or  to  omit  what  has  been 
inserted:  Code  Civ.  Proc,  sec.  1858.  It  cannot  be  said  that 
some  other  mode  of  subscription  will  answer  the  purpose,  or  sub- 
serve the  statutory  requirement,  when  in  truth  it  does  not.  As 
well  could  it  be  said  that  the  requirement  of  two  attesting  wit- 
nesses is  not  mandatory,  and  that  this  will,  having  been  duly  at- 
tested by  one  witness,  should  be  admitted  to  probate. 

That  the  overthrowing  of  any  will  works  a  hardship  upon  the 
devisees  and  legatees  is  obvious;  but  the  law  is  no  more  tender 
of  their  claims  than  it  is  of  the  rig^hts  of  the  natural  hears. 
When  a  will  is  proved  every  exertion  ^^'^  of  the  court  is  directed 
to  giving  effect  to  the  wishes  of  the  testator  therein  expressed, 
but  in  tibe  proving  of  the  instrument  the  sole  eonsideration  be- 
fore the  court  is  whether  or  not  the  legislative  mandates  ha^e 
beon  complied  with. 

The  judgment  and  order  appealed  from  are  affirmed. 

Harrison,  J.,  Temple,  J.,  and  Beatty,  C.  J.,  concurred, 

Judsres  McFarland,  Garoutte,  and  Van  Fleet  each  filed  a  separate 
dissenting  opinion,  conceding  that  the  right  to  dispose  of  property  by 
will  was  statutory,  but  claiming  that  It  had,  by  long  practice  and 
approval  In  all  civilized  nations,  become  an  almost  Inalienable  right. 
Each  contended,  however,  that  the  legislature  never  intended  by  the 
exprp«slon  that  a  witness  shall  sign  his  name  at  the  end  of  a  will,  to 
preclude  a  man  from  being  a  witness  who  was  unable  to  sign  his 
name,  and  who  must  therefore  attest  by  his  mark,  nor  did  It  Intend 
to  reach  a  case  like  that  before  the  court,  of  a  mistake  of  a  witness 
in  writing  his  name,  but  that  all  the  statute  contemplated  was  tliat 
a  witness  should  sign  a  name  with  an  intention  thereiby  to  attest  the 
will  as  a  witness  in  the  presence  and  at  the  request  of  the  testator; 
and  It  was  suggested  that  if  the  opinion  of  the  majority  of  the  court 
was  correct,  the  will  of  a  testator  might  be  defeated  without  bis 
knowledge  by  a  person,  whom  he  called  as  a  witness,  intentlonal]y 
or  corruptly  misrepresenting  his  own  name,  and  signing  a  name 
assumed  for  that  occasion  only,  and  for  the  purpose  of  thwarting  tlis 
intention  of  the  testator. 
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WILL8-.REX2niRBMBNTS.— Testamentary  paper  which  doei  n<yt 
meet  the  requirements  of  the  Pennsylrania  wills  act  of  1833  la  not  a 
viU:  WaU  y.  Wall,  123  Pa.  St.  &45;  10  Am.  SL  Rep.  549.  Statutory 
requisites  In  executing  a  will  must  be  eubstantially  compiled  with  to 
render  It  valid:  Chaffee  ▼.  Baptist  Missionary  Conyention,  10  Paige, 
85;  40  Am.  Dec.  225. 

WILLS-SIGNING  BY  ATTESTING  WITNESS.— A  witness  may 
attest  a  will  by  his  mark  where  the  testator  signs  his  name:  Garrett 
T.  Hefiin,  08  Ala.  615;  39  Am.  St.  Rep.  89,  and  note.  A  subscribing 
witness  to  a  will  deyising  real  estate  must  make  some  kind  of  a 
mark  upon  the  instrument  in  order  to  make  it  his  signature  thereto: 
McFarland  y.  Bosh,  94  Tenn.  538;  45  Am.  St  Rep.  760.  See»  also,  the 
note  to  Padgett  y.  Lawrence,  40  Am.  Dec.  282. 

STATUTES  MUST  BE  CON^TTRUED  according  to  their  plain  jind 
obFlous  meaning:  Uppltt  y.  Huston*  8  B.  L  415;  94  Am.  Dea  110^ 
and  note. 
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(UO  OAUVoaifiA,  488.] 

INJUNCTION  BONDS,  ELEMENTS  OP  DAMAGES.— If  the 
condition  of  an  undertaking  is  that  if  an  injunction  shall  issue  and 
remain  in  force,  plaintiff  will  pay  the  defendants  such  damages  as 
they  may  by  reason  of  such  injunction  sustain,  if  the  court  shall 
decide  the  plaintiff  was  not  entitled  thereto,  moneys  paid  to  defend- 
ants' attorneys,  and  costs  Incurred  in  the  action,  and  loss  of  time  or 
injury  to  business,  are  not  elements  of  damages  within  the  terms  of 
the  undertaking,  unless  such  damages  were  caused  solely  by  reason 
of  the  Injunction. 

INJUNCrriON.— ATTORNEY'S  FEES  INCURRED  by  the 
defendant  by  reason  of  a  preliminary  injunction  are  part  of  the  dam- 
ages for  which  he  has  a  right  to  indemnity,  but  only  such  fees  as  may 
be  incurred  after  the  injunction  has  been  issued  and  prior  to  the 
determination  of  the  action  can  be  considered  as  within  the  rule. 
If  defendant,  instead  of  attempting  to  remoye  the  preliminary  Injun<y 
tlon,  seeks  rather  to  preyent  the  k»ulng  of  a  permanent  injunction, 
or  directs  his  efforts  to  defeating  the  action  of  the  plaintiff,  the 
expense  of  counsel  fees  Incurred  is  an  incident  of  the  suit,  and  is  not 
recoyerable  as  damages  sustained  by  reason  of  the  Injunction. 

INJUNCfnON.— ATTORNEY'S  FEES  for  services  rendered  in 
preparing  for  the  trial  or  defense  of  a  suit,  and  in  resisting  an  order 
to  show  cause  why  the  restraining  order  should  not  continue  in  force 
until  the  determination  oi  the  suit,  and  in  prosecuting  an  unsuccesv- 
fol  motion  to  dlssolye  the  Injunction,  are  not  recoyerable  under  aa 
undertaking  to  pay  the  damages  which  the  defendant  may  snstaiii 
by  reason  of  an  injunction. 

Charles  F.  Hanlon,  for  the  appellant 

W.  B.  Sharp,  for  the  respondents. 

^^  HABBISON,  J.  In  an  action  bronght  in  the  gnperior 
eourt  of  San  Frandsco  against  the  appellant  by  one  Nettie  Oil« 
man,  a  preUminazy  injunction  was  issued  by  the  court,  and  the 
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respondentB  herein  were  the  eureties  in  an  undertaking  given  on 
her  behalf  upon  the  issuing  of  said  injunction.  The  condition 
of  the  undertaking  is:  *^Iii  ease  said  injunction  shall  issne  and 
remain  in  full  force  and  effect^  the  said  plaintiff  will  pay  to  the 
said  parties  enjoined  such  damages^  not  exceeding  the  sum  of  &j% 
thousand  dollars^  as  snch  parties  may,  by  reason  of  the  said  in- 
junction, sustain,  if  said  superior  court  finally  decide  thai  the 
said  plaintiff  was  not  entitled  ^^  thereto/'  The  present  action 
was  brought  to  recoTer  from  the  respondentB  the  damage  sna- 
tained  by  reason  of  the  issuance  of  the  said  injunction.  Upon 
a  former  appeal  in  this  cause  (Curtiss  y.  Bachman,  84  CaL  216) 
a  judgment  that  had  been  rendered  in  fayor  of  the  plaintiff 
was  reyersed,  with  directions  to  sustain  the  defendant's  demurrer 
to  the  complaint.  Upon  the  going  down  of  the  remittitur^  the 
plaintiff  amended  his  complaint^  and  the  cause  was  tried  by  the 
court  without  a  jury,  who  found  tbat  the  plaintiff  had  not  sus- 
tained any  damage  by  reason  of  the  issuance  or  continuance  of 
the  injunction,  and  rendered  judgment  for  the  defendants.  The 
plaintiff  moyed  for  a  new  trial,  upon  the  ground  that  this  finding 
was  not  sustained  by  the  eyidence,  and,  upon  the  denial  of  his 
motion,  has  appealed  therefrom,  and  also  from  the  judgment. 

The  action  of  Oilman  y.  Curtis,  66  Cal.  116,  was  for  the  pur- 
pose of  determining  the  ownership  of  a  certain  policy  of  life 
insurance,  and  was  commenced  March  26,  1880.  On  the  next 
day,  the  court  granted  a  restraining  order  by  which  the  plaintiff 
herein  was  enjoined  from  collecting  the  money  due  upon  the 
policy,  and  from  transferring  or  deliyering  the  policy^  or  tiie 
money  due  thereon,  to  any  other  person,  and  was  directed  to 
show  cause  on  a  succeeding  day  why  the  order  should  not  be 
continued  in  full  force  until  the  final  judgment  and  decree  in 
the  case.  An  undertaking  in  the  sum  of  five  hundred  dollars 
was  executed  by  the  respondents  herein  upon  the  issuance  of  the 
said  restraining  order.  On  April  16th  this  order  to  show  cause 
came  on  for  hearing,  and  the  court  on  that  day  ordered  that 
the  said  restraining  order  be  continued  in  full  force  and  effect 
until  the  termination  of  the  suit.  Subsequently,  the  defendant, 
appellant  herein,  moyed  to  dissolye  the  injunction^  and  on  July 
30th  his  motion  was  denied.  On  the  same  day,  the  court  or- 
dered that  tiie  plaintiff  file  a  bond  in  the  sum  of  fiye  thousand 
dollars,  and  thereupon  the  undertaking  sued  on  herein  was  exe- 
cuted by  the  sureties  to  the  original  undertaking.  The  cause 
was  tried  in  April,  1881,  and  ^'^  judgment  rendered  in  fayor 
of  the  plaintiff.    That  judgment  was  afterward  xeyeised  by 
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court  (Gilman  ▼•  Curb's^  66  CaL  116),  and  upon  a  new  trial  a 
judgment  was  rendered  by  the  court  dismisfiing  the  action. 

The  damages  for  which  the  plaintiff  seeks  to  recover  herein^ 
and  of  which  he  gave  evidence  at  the  trial,  consisted  of  moneys 
which  he  had  paid  to  his  attorneys,  the  costs  incurred  in  the  ac- 
tion of  Gilman  y.  Curtis,  66  CaL  116,  and  the  loss  of  time  and 
injury  to  his  business  necessitated  by  the  suit.  We  are  of  the 
opinion,  however,  that  neither  of  these  elements  of  damage  is 
within  the  teims  of  the  obligation  of  the  defendants,  and  that 
the  plaintiff  failed  to  establish  any  right  of  action  against  them. 
The  liability  of  the  defendants  is  measured  by  the  terms  of  their 
coivtrac^  and  in  the  present  action  is  limited  to  the  damages 
{hat  the  plaintiff  might  sustain  ^%y  reason  of  the  said  injunc- 
tion.'^  Whatever  expenses  he  was  subjected  to  by  reason  of  the 
suit,  as  distinguished  from  those  sustained  by  reason  of  the  in* 
junction,  are  not  damages  within  this  contract  of  the  defendants; 
and,  as  it  rested  upon  the  plaiutiff  to  establish  a  cause  of  action 
against  them^  it  was  necessary  for  him  to  show,  not  only  that  he 
had  sustained  damage,  but  that  the  damage  which  he  had  sus- 
tained was  caused  solely  by  reason  of  the  injunction. 

Counsel  fees  incurred  by  a  defendant  by  reason  of  a  prelimi« 
nary  injunction  are  recognized  as  a  part  of  the  damages  for  which 
be  has  a  right  to  indemnity,  and  are  within  the  undertaking 
which  the  plaintiff  is  required  to  give  as  a  condition  of  procuring 
the  injunction;  but  only  such  counsel  fees  as  may  be  incurred 
after  the  injunction  has  been  issued,  and  prior  to  the  deter- 
mination of  the  action,  can  be  considered  as  within  the  rule.  If 
the  defendant,  instead  of  attempting  to  remove  the  temporary 
injunction,  seeks  rather  to  prevent  the  issuance  of  a  permauent 
injunction,  or  directs  his  efforts  to  defeating  the  action  of  the 
plaintiff,  the  expense  of  counsel  fees  thus  incurred  is  an  incident 
of  the  suit,  and  is  not  recoyerable  as  damages  sustained  by  rea- 
son **®  of  the  injunction.  "The  allowance  of  counsel  fees  in 
suits  on  injunction  bonds  is  exceptional,  and  should  not  be  car- 
ried beyond  the  point  to  which  former  decisions  have  taken  iV': 
Mitchell  V.  Hawley,  79  Cal.  301;  San  Diego  Water  Co.  v.  Steam- 
ship Co.,  101  Cal.  216.  Counsel  fees  rendered  in  resisting  a 
motion  for  a  preliminary  injunction  are  not  within  the  terms 
of  the  undertaking,  since  they  are  not  expenses  made  neces- 
sary *T)y  reason  of  the  injunction**  (Sweet  v.  Mowry,  71  Hun, 
fel;  Whiteside  v.  Noyac  Cottage  Assn.,  84  Hun,  655),  but  are 
expenses  incurred  in  the  action  as  much  as  are  counsel  fees  ren- 
dered in  attempting  to  prevent  the  issuance  of  a  permanent  in- 
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junction  (Thuraton  y.  Haskell^  81  Me.  303);  and  an  unsucceB^- 
ful  motion  to  diflsolye  an  injunction  does  not  authorize  a  re- 
covery lor  the  expense  of  counsel  lees  in  making  the  motion: 
Ltfingdon  y.  Qray,  22  Hun,  511;  Bandall  y.  Carpenter,  88  N.  Y» 
293.  An  exception  to  this  rule  is  recognized  when  the  oourt 
itself  suspends  its  decision  upon  the  motion  until  the  hearing 
of  the  cause:   Andrews  v.  Glenville  Woolen  Co.,  50  N.  Y.  282. 

The  counsel  fees  of  which  evidence  was  offered  at  the  trial  here> 
in,  other  than  those  rendered  in  preparation  for  the  trial  or  in  de- 
fense of  the  action,  were  those  renderedfor  the  plaintiff  upon  the 
order  to  show  cause  why  the  restraining  order  should  not  be  con- 
tinued until  the  termination  of  the  suit,  and  those  rendered 
upon  a  subsequent  unsuccessful  motion  on  his  part  to  dissolve 
the  injunction.  It  is  well  settled  that  the  services  of  counsel 
rendered  in  the  trial  of  the  cause  are  not  a  portion  of  the  dam* 
age  sustained  by  reason  of  the  injunction:  Bustamente  v.  Stewart^ 
55  Cal.  115.  When  the  plaintiff,  at  the  commencement  of  the 
action,  applied  for  the  injunction,  the  court  deemed  it  proper 
that  the  defendant  should  be  heard  before  granting  the  rwrit, 
and  made  an  order  to  that  effect.  Upon  this  application,  the 
judge  was  authorized  to  restrain  the  defendant  ^^in  the  mean 
time*^  Code  Civ.  Proc.,  sec.  530.  The  provision  in  the  order 
restraining  the  defendant  *'until  the  *^  furUier  order  of  the 
court^'  had  no  other  meaning  than  '^in  the  mean  time/'  or  until 
the  decision  upon  the  order  to  show  cause:  Sweet  v.  Mowiy,  71 
Hun,  318.  When  this  oirder  to  show  cause  was  made  upon  the 
defendant,  it  was  at  his  option  to  appear  upon  the  day  fixed  for 
the  hearing  and  resist  the  motion  at  that  time,  or  to  allow 
an  injunction  pendente  lite  to  be  granted,  and  seek  at  the  trial 
to  defeat  a  recovery  by  the  plaintiff,  and  prevent  a  permanent 
injunction.  The  services  of  counsel  that  were  employed  by  him 
to  resist  the  motion  were  rendered  by  virtue  of  the  order  to  show 
cause  why  the  injunction  should  not  be  granted,  and  not  by  rea- 
son of  the  injunction:  Sweet  y.  Mowry,  71  Hun,  318.  The 
restraining  order  made  at  the  commencement  of  the  action  would 
expire  by  its  own  torms  at  the  hearing  of  this  motion,  and,  al- 
though it  was  then  continued  until  the  termination  of  the  suit, 
the  order  so  continuing  it  was  in  fact  a  new  and  distinct  re- 
straint, and  itself  constituted  the  preliminary  injunction  asked 
by  the  plaintiff  (San  Diego  Water  Co.  v.  Steamship  Co.,  101 
Cal.  216),  and  for  which  the  undertaking  sued  on  was  given.      * 

It  is  not  shown  by  the  record  upon  what  grounds  the  8ubee> 
quent  motion  to  dissolve  the  injunction  was  made,  or  was  de> 
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nied  by  the  courts  but,  as    the    preliminaTj    injuBction    wis 
granted  upon  notice  to  the  defendant^  and  after  hearing  there* 
oQ^  the  proper  course  for  the  defendant  to  take  was  to  appeal 
from  the  order  (Natoma  etc.  Min.  Co.  y.  Farkeir^  16  CaL  83)^ 
and  the  oonrt  in  all  probability  denied  the  motion  upon  the 
ground   that  the   defendant  was  not   authorized    to   make  it. 
^'Costs  and  counsel  fees  on  a  successful  motion  to  dissolve  an  in- 
junction are  considered  the  natural  consequences  of  its  existence, 
and  are  properly  damages,  but  there  is  no  reason  why  the  party 
obtaining  the  injunction  should  pay  the  expenses  of  ill-directed 
experiments  to  get  rid  of  it    To  allow  such  a  charge  would 
be  a  premium  for   the  employment   of   unskillful  counsel' : 
Childs  y.  Lyons,  3  Bobt  704.    Especially  is  this  rule  applicable 
if  the  services  were  rendered  upon  a  motion  unauthorized  *^^ 
either  in  practice  or  by  statute.    It  does  not  follow  that  because 
the  plaintiff  failed  to  sustain  his  action  at  the  trial  the  prelimi- 
nary injunction  was  not  properly  issued.     It  is  one  of  the  pro- 
visional remedies  authorized  by  the  Code  of  Civil  Procedure, 
and  the  right  of  a  party  to  such  remedy  is  the  same  as  is  the 
right  to  a  permanent  injunction;  but,  if  he  is  to  be  mulcted 
in  damages  for  every  unsuccessful  attempt  to  secure  its  dissolu- 
tion, the  privilege  would  be  a  barren  one.    If  the  plaintiff  ob- 
tains an  injunction  ex  parte,  and  before  the  hearing  of  the 
cause  the  defendant  can  secure  its  dissolution,  either  by  reason 
of  a  defect  in  the  original  application,  or  upon  a  counter  show- 
ing on  his  part,  he  thereby  obtains  a  decision  of  the  court 
that  the  plaintiff  was  not  entitled  to  this  provisional  remedy, 
even  as  a  matter  of  discretion  (see  Hicks  v.  Michael,  15  CaL 
107);  but  if,  instead  of  seeking  such  decision  of  the  court,  he 
prefers  to  defeat  the  plaintiff  in  the  action,  he  waives  his  right 
to  recover  from  the  sureties  any  damages  that  he  may  sustain 
bv  reason  of  its  issuance. 

It  does  not  appear  that  any  portion  of  the  expenses  contained 
m  the  cost  bills  offered  in  evidence  was  incuirred  except  upon  the 
trial  of  the  action;  and  the  costs  incurred  upon  the  appeal, 
and  subsequent  to  the  redition  of  the  judgment  in  the  supe- 
rior court,  are  not  within  the  terms  of  the  undertaking:  Lambert 
V.  Haskell,  80  Oal.  611.  The  loss  of  time  and  injury  to  the 
business  of  the  appellant  were  dearly  ontside  of  the  undertaking 
of  the  sureties. 

Certain  exceptions  to  rulings  excluding  evidence  were  taken 
by  the  appellant,  but,  as  the  evidence  offered  related  only  to  such 
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damages  as  were  not  xecoverable  from  the  respondeDts^  the  ex- 
clusion was  proper. 

The  judgment  and  order  are  affirmed. 

Garoutte^  J.,  Van  Fleets  J.^  Beatty,  C.  J.,  Eenahaw,  J.,  and 
Temple,  J.,  concurred. 

McFarland  J.^  dissented. 

INJUNCTIONS— DAMAGES-ATTORNEYS'  FEES  AS  ELEMENT 
OF.— Id  an  action  on  an  attachment  or  injunction  bond  to  recover  for 
the  wrongful  suKng  out  of  the  attachment  or  injunction,  attorneys* 
fees  are  not  a  proper  element  of  damages:  Springfield  t.  Hirscb,  94 
Tenn.  425;  45  Am.  St.  Rep.  733.  See,  also,  the  extended  note  to  Wink- 
ler V-  Walker,  8  Am.  St  Rep.  161. 

INJUNCTIONS.— DAMAGE)S  which  may  be  recovered  upon  the 
dissolution  of  an  injunction  la  discussed  in  the  note  to  Hubble  T« 
Cole,  20  Am.  St  Rep.  71& 


SOHLIOKBR    V.    HeMENWAY. 

[110  Caliiormia,  679.] 

PRACTICE— MISJOINDER  OF  PARTIES.— A  complaint  Btat-j 
Ing  a  cause  of  action  against  the  defendant  personally  and  also 
against  him  as  executor  or  administrator,  no  Joint  liability  being 
fihown,  is  demurrable  for  misjoinder  of  parties  defendant. 

EXECUTORS,  I^IABILITY  OF  ESTATE  FOR  MONEYS  RB- 
CJEIVED  BY.— If  an  executor  having  authority  to  sell  real  property 
at  public  auction  receives  a  bid  for  it  at  a  private  sale,  together 
with  a  deposit  of  money  on  account  of  such  bid,  his  action  In  so 
doing  is  entirely  unauthorized,  and  cannot  be  regarded  as  In  fate 
official  capacity.  The  estate,  therefore,  cannot  be  held  liable  for  sncii 
deposit,  unless  it  is  shown  to  have  been  actually  made  a  part  of  the 
assets  of  the  estate  by  being  used  for  its  benefit,  or  accounted  for  to 
It 

J.  P.  Bodgers^  for  the  appellant 

Haskell  &  Mejer,  for  the  respondent 

'"^^  TEMPLE,  J.  This  is  an  appeal  taken  from  a  judgment 
rendered  because  defendants  declined  to  answer  after  their  do- 
murrer  was  overruled. 

The  action  is  brought  against  defendant  individually,  and  as 
executor  of  the  estate  of  Greenbuiy  Hinkston,  deceased,  to  re- 
cover seven  hundred  and  fifty  dollars,  received  by  Hemenway 
under  the  foUoiwing  circumstances,  as  set  out  in  the  complaint: 

An  order  of  sale  was  made  in  the  estate,  authorizing  and  di- 
recting the  executor  to  sell  ceitain  real  estate  at  public  airction. 
The  executor  n^otiated  a  private  sale  to  plaintiff,  and  reported 
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it  to  the  court  as  a  private  aale.  In  the  probate  court,  when  the 
matter  of  the  confinnation  came  up,  plaintiff  increased  hia  bid 
from  six  ^^^  thousand  dollaia  to  six  thousand  eight  hundred 
dollan.  The  sale  was  then  confirmed  to  him.  At  the  time  of 
making  the  bid,  he  put  up,  as  required,  seven  hundred  and  fifty 
doUais.  Plaintiff  refused  to  complete  his  purchase,  and,  there- 
fore, the  order  of  confirmation  was  vacated,  and  tine  property 
resold.  The  complaint  does  not  show  whether  it  brought  more 
or  less  than  the  offer  of  plaintiff.  Plaintiff  demanded  the  re- 
torn  to  him  of  the  seven  hundred  and  fifty  dollars,  and,  as  the 
defendant  declined,  he  brought  this  action. 

The  complaint  was  demurred  to  on  various  grounds,  and, 
among  others,  on  the  ground  that  there  is  a  misjoinder  of  par- 
ties defendant,  in  that  Hemenway,  as  an  individual,  is  joined 
with  the  representative  of  the  estate  of  Hinkston,  wiien  tihe 
complaint  not  only  fails  to  show  a  joint  or  joint  and  several  lia- 
bility, but  shows  that  both  cannot  be  liable.  Also,  that  there 
is  a  misjoinder  of  causes  of  action,  with  specifications  very 
nearly  as  above.  Also,  that  the  complaint  is  ambiguous,  because 
it  cannot  be  ascertained  therefrom  whether  it  is  sought  to  charge 
Hemenway  or  the  estafte.    Also,  uncertain  for  the  same  reason. 

The  demurrer  should  have  been  sustained  on  all  these  grounds. 
The  complaint  is  also  specially  demurred  to  on  the  ground  that 
it  does  not  state  a  cause  of  action  against  Hemenway,  and  sepa- 
rately that  it  does  not  state  a  cause  of  action  against  the  represen- 
tative of  the  estate.  The  cause  of  action  is  based,  generally,  upon 
Hie  proposition  that  because  the  return  of  the  sale  made  by  the 
executor  shows  that  the  land  was  sold  at  private  sale,  and  not 
at  public  sale  as  directed  in  the  order  of  sale,  the  court  had  no 
jurisdiction  to  confirm  it,  or,  at  least,  that  the  sale  was  void 
on  the  face  of  the  record.    I  think  this  must  be  conceded. 

Then  did  the  executor  recdve  the  money  in  his  representa- 
tive capacity?  If  he  had  taken  the  money  to  make  good  a  bid 
which  he  had  a  right  to  receive,  it  might  have  been  contended 
with  some  plausibility  that  he  received  it  in  his  representative 
capadty.  But,  iDaamuch  ^^^  as  he  had  no  right  to  demand 
or  to  receive  the  money,  because  the  sale  in  that  mode  was  void, 
I  think  the  estate  is  not  liable  unless  it  be  further  shown  that 
it  has  been  actually  made  a  part  of  the  assets  of  the  estate, 
&roug^  being  accounted  for  to  the  estate,  or  actually  used  for 
its  b^efit.  Suppose,  for  instance,  the  executor  had  been  re- 
quired to  give  no  bonds  and  was  irresponsible  and  had  embes- 
ded  the  money,  could  the  plaintiff  have  sued  his  inKsoessor  in 
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office  and  compelled  the  estate  to  pay  it?  If  so,  why?  The  bid 
was  not  authorized  by  the  order  of  sale.  As  executor  he  had  no 
light  to  receiYe  the  money,  and  it  was  not  received  in  the  dis- 
charge of  any  official  duty. 

I  do  not  concede  that,  even  had  the  executor  received  the 
money  in  his  official  character,  the  estate  would  be  liable  for  it; 
but,  waiving  that  question,  I  think  it  evident  that  here  the  es- 
tate cannot  be  held. 

Judgment  reversed,  and  cause  remanded  with  direction  to 
sustain  the  demurrer. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


Of  the  Zdablllties  of  the  Bstates  of  Becedents  upon  Contraota,  and 
for  Torto  of  Bzeoutors  and  Adminlstratora. 

Hie  Relations  of  Executors  and  Administrators  to  the  Estates  of  their  De- 
cedents  were  very  different  at  common  law  from  what  they  are  under 
the  statutes  now  prevailing  in  the  greater  number  of  these  United 
States.  At  common  law,  the  title  to  the  personal  property  of  the  dece- 
dent vested  In  his  executor  or  administrator,  to  hold  it  in  trust  for  the 
purpose  of  settlement  of  the  affairs  of  the  decedent Jncluding  the  sat- 
isfaction of  debts  due  from  him.  At  an  early  day,  whatever  remained 
after  such  satisfaction  became  the  property  of  the  executor  abso- 
lutely, he  being  regarded  as  entitled  to  retain  it  as  compensation  for 
his  services  in  the  discharge  of  the  duties  of  his  office.  At  a  later  day, 
when  the  interest  of  the  heirs  of  the  decedent  was  recognized,  and 
the  executor  or  administrator  was  under  obligation  to  account  to 
them  for  the  surplus  of  personal  estate  remaining  in  his  hands  after 
tlio  satisfying  the  obligations  of  the  decedent,  the  legal  title  was  still 
decerned  to  be  vested  in  the  executor  or  administrator,  who  had  power 
by  virtue  of  his  office  to  dispose  of  the  personal  estate  otherwise  than 
by  will:  Schouler  on  Executors  and  Administrators,  sees.  100-204; 
nor«  to  Hnbbard  v.  Ricart,  23  Am.  Dec.  200-203;  Babcock  v.  Booth,  2 
H!l!.  181:  88  Am.  Dee.  578;  Petrle  v.  Clark.  11  Serg.  &  R.  877;  14  Am. 
Don,  ran.  and  note;  Wheeler  v.  Wheeler,  9  Ck>w.  34;  Bogert  v.  Hertell, 
4  HiU,  492;  Kane  v.  Paul,  14  Pet.  331;  United  States  v.  Walker.  lt)9 
U.  S.  258.  An  executor  or  administrator  was,  by  the  common  Ikw, 
as  to  personal  property,  a  trustee  holding  the  legal  title  thereto, 
charged  with  the  duty  of  appropriating  it  to  the  purposep  of  the  trust, 
and  for  any  misappropriation  he  was  liable  to  the  persons  interested, 
and  the  person  receiving  the  property,  with  notice  of  the  title  by 
which  it  was  held, was  answerable  to  the  beneficiaries  therefor.  •*The 
executor,  though  holding  the  title  to  the  personal  assets.  Is  not  abso- 
lute owner  of  them.  They  are  not  liable  for  his  debts,  nor  can  he  dis- 
pose of  them  by  will.  He  holds  them  In  trust  to  pay  the  debts  of  the 
deceased,  and  then  to  discharge  his  legacies;  and,  as  In  all  other 
cases  of  trust,  he  is  personally  responsible  for  any  breach  of  duty. 
Any  property  thus  held,  acquired  from  him  by  third  parties  with 
knowledge  of  his  trust  and  his  disregard  of  its  obligations,  can  be 
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followed  and  lecoyered.  The  law  ozaeta  the  moat  perfect  good  faith 
from  all  parties  dealing  with  a  trustee  respecting  tnist  property. 
Whoeyer  takes  it  for  an  object  other  than  the  general  purposes  of 
the  tmst,  or  such  as  may  be  reasonably  supposed  to  be  within  its 
scope,  must  look  to  the  authority  of  the  trustee,  or  he  will  act  at  his 
peril":  Smith  v.  Ayer,  101  XT.  8.  327;  Miller  r.  Williamson,  5  Md.  219. 
Beal  estate,  on  the  other  hand,  descended  to  the  heir  at  law,  and  the 
executor  or  administrator  had  no  title  thereto,  and  no  power  over  it, 
except  such  as  might  be  conferred  by  the  will  of  the  testator:  Schoul- 
er  on  Executors  and  Administrators,  sec.  509. 

litgulation  in  many  of  the  United  States  has  increased  the  power 
of  executors  and  admiuistrators  over  the  real,  and  decreased  it  oyer 
the  personal,  proi)erty  of  decedents,  and,  while  not  giying  them  the 
legal  title  to  either  class  of  property,  it  has  conferred  upon  them  the 
right  of  possession  of  both,  with  power  to  receiye  the  rents  and 
profits,  and  to  make  such  sales  as  may  be  necessary  to  the  settle- 
ment of  the  estate  and  to  carry  out  the  directions  of  the  testator: 
Tate  y.  Nortou,  94  U.  S.  746.  With  respect  to  sales,  howeyer,  their 
discretion  in  making  them  is  usually  subject  to  the  control  of  some 
court,  and  the  sales  are  required  to  be  preceded  by  an  order  of  au* 
thorization  from  such  court,  and,  sometimes,  to  be  followed  by  an 
order  of  confirmation,  and  often  by  botlL  The  authority  of  execu* 
tors  and  administrators  is  dependent  upon  the  statutes  and  upon  the 
proyisions  of  the  wills  of  their  testators.  Wliateyer  they  are  compe- 
tent to  do  under  the  statutes  of  the  state  in  which  they  are  ap- 
pointed, or  by  yirtue  of  the  wills  of  their  testators,  they  may  doubt- 
less bind  themselres  to  do  by  contract,  and  such  contracts  are  sub- 
ject to  enforcement  to  the  same  extent  as  are  other  yalid  contracts, 
except  that  it  is  not  probable  that  any  action  can  t>e  maintained  to 
tecoyer  damages  for  their  nonperformance,  payable  out  of  the  assets 
of  the  decedent.  If,  however,  a  contract  Is  one  the  specific  perform- 
ance of  which  ma3'  be  compelled  If  it  were  made  by  an  individual,  it 
may  also  be  compelled  when  made  by  the  executor  or  administrator 
having  authority  to  make  It,  as  where  It  is  to  release  a  mortgage: 
Sanford  v.  Story,  88  N.  Y.  Supp.  104;  15  Misc.  Rep.  536;  to  assign  a 
Judgment:  Johnson  y.  Wallis,  112  N.  Y.  230;  8  Am.  St.  Rep.  742;  or  to 
■ell  and  convey  real  property:  Bostwick  y.  Beach,  103  N.  Y.  414.  On 
the  other  hand,  If  an  executor  or  administrator  enters  into  a  contract 
not  authorized  by  law,  or  in  contravention  of  his  trust,  it  Is  obvlou* 
that  equity  will  not  aid  in  its  enforcement,  and  that  If  he  attempts 
to  make  a  disposition  of  the  property  not  warranted  by  the  trust, 
such  disposition  Avill  be  of  no  avail,  if  his  grantee  or  donee  has  no- 
tice of  the  trust  and  of  such  facts  as  charcre  him  with  knowledsre  of 
the  misconduct  of  the  trustee:  Miller  y,  Williamson,  5  Md.  219;  Thom. 
asson  y.  Brown,  43  Ind.  203;  Miller  y.  Helm,  2  Smedes  &  M.  (,87; 
8chouler  on  Executors  and  Administrators,  sec.  352;  Carter  y.  Man- 
ufacturers' Nat.  Bank,  71  Me.  448;  36  Am.  Rep.  338. 

EsViieB  are  not  Liable  at  Law  for  Contracts  of  Kxec>'tors  and  Admin* 
ittrators. — An  executor  or  administrator,  In  discharging  the  functions 
of  his  office  as  provided  by  law,  or  in  carrying  out  directions  made» 
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and  exercising  powers  conferred,  hj  the  will  of  the  testator,  most  do 
many  acts  and  enter  into  many  contracts  for  which  the  estate  Is 
ultimately  liable.  This  liability  must,  however,  usually  be  pursued 
In  the  probate  or  surrogate  courts  by  the  presentation  of  accounts  on 
behalf  of  the  administrator  or  executor,  in  which  he  seeks  and  ob- 
tains credit  for  claims  created  by  him  against  the  estate  in  the  dis- 
charge of  his  duties.  The  liability  in  such  cases  In  favor  of  persons 
dealing  with  the  administrator  is  against  him  personally,  and  It  ia 
doubtful  whether  any  instance  can  be  conceived  in  which  an  admin- 
istrator or  executor  can  be  sued  as  such  upon  a  contract  entered  into 
by  him,  and  a  Judgment  recovered  payable  out  of  the  assets  of  the 
decedent,  when  no  liability  existed  against  such  decedent  in  his  life- 
time. A  number  of  English  cases  have  been  cited,  and  to  some  ex- 
tent followed  in  America,  in  support  of  the  doctrine  that  upon  a 
promise  or  contract  made  by  an  executor  or  administrator,  and 
which  he  was  authorized  to  make  for  the  benefit  of  the  estate,  an 
action  may  be  prosecuted  against  him  in  his  representative  or  official 
capacity,  and  a  Judgment  recovered,  not  against  him  personally,  bot 
against  him'  officially,  and  payable  in  due  course  of  administration: 
Dowse  V.  Goxe,  3  Blng.  20;  10  Moore,  272;  Powell  v.  Graham,  7 
Taunt  581;  1  B.  Moore,  805;  Ashby  v.  Ashby,  7  Barn.  &  G.  441; 
Haynes  v.  Forshaw,  11  Hare,  03.  A  more  careful  consideration  of 
the  subject  in  the  mother  country  has,  however,  led  to  a  decision  in 
which  it  was  shown  that  in  each  of  the  earlier  cases  *'the  considera- 
tion for  the  promise  of  the  executor  was  a  contract  or  transaction 
with  the  testator,"  and  therefore  that  the  contract  enforced  was,  in 
effect,  a  contract  of  the  testator,  though  also  supplemented  by  the 
promise  of  the  executor.  In  this  later  case  it  appeared  that  an  exec- 
utrix kept  an  account  as  such  with  a  bank,  and,  having  power  under 
the  will  to  mortgage  the  real  estate  in  aid  of  the  personalty,  she  de- 
posited with  the  bank  the  title  deeds  of  part  of  the  testator's  real 
property  as  security  for  the  balance.  The  account  was  overdrawn 
by  tne  executrix,  and  the  moneys,  to  a  great  extent,  misapplied,  the 
bank,  however,  being  ignorant  of  the  misapplication.  It  sought  to 
enforce  against  the  estate  a  liability  for  the  balance  remaining  un- 
paid, and  to  that  end  applied  for  leave  to  prove  as  creditor  of  the 
estate  for  the  amount  of  such  balance.  Lord  Chief  Justice  James 
said:  "In  tbis  case,  it  seems  to  me  quite  clear  that  there  was  no 
legal  debt  due  from  the  estate  to  the  bank.  The  executrix  borrowed 
money  as  executrix,  says  that  she  is  executrix,  and  the  bank  debits 
her  as  executrix.  To  say  that  this  charges  the  estate  would  give 
executors  power  to  create  debts  to  an  unlimited  extent.  The  exec- 
utor has  the  power  to  realize  the  personal  estate,  to  pledge  specific 
assets,  which  is  one  mode  of  realizing  them.  Here  the  executor  has 
also  power  to  pledge  the  realty;  and  I  have  myself,  by  a  formal  order, 
given  the  bankers  the  full  benefit  of  the  charge  they  had  on  part  of 
the  real  estate,  and  held  them  not  answemble  for  any  devastavit  the 
executrix  committed  as  to  the  money  raised  by  that  mortgage.  But 
to  say  that  the  executrix  can,  by  borrowing  money,  enable  the  per- 
son who  has  lent  it  to  stand  as  a  creditor  upon  the  estate  is  a  position 
supported  by  no  authority  and  no  principle.   The  contract  is  with  the 
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necotrlx;  there  Is  no  loan  to  the  estate;  there  is  no  credit  giren  to 
the  estate;  the  credit  is  giren  only  to  the  person  who  borrows,  though 
the  monej  may  be  borrowed  for  the  purposes  of  the  estate."  Lord 
JnstiGe  James  also  said:  "I  am  of  the  same  opinion.  It  appears  to 
me  to  be  settled  law  that,  upon  a  contract  of  borrowtog  made  by  an 
executor  after  the  death  of  the  testator,  the  executor  is  only  liable 
personally,  and  cannot  be  sned  as  executor  so  as  to  get  execution 
tgalnst  the  assets  of  the  estate*':  Farhall  t.  Farhall,  L.  R.  7  Ch.  App. 
123.  The  great  weight  of  authority  is  in  accordance  with  the  rule 
thus  stated  in  the  later  Bnglish  adjudication,  and  atflrms  the  propo- 
sition that  an  action  at  law  will  not  lie  against  an  administrator  or 
executor  as  such,  though  upon  a  contract  made  by  him  for  the  beneflt 
of  the  estate,  and  that  the  liability  of  an  administrator  or  executor 
upon  such  a  contract  is  personal,  and  a  Judgment  may  be  recovered 
thereon  against  him  i>ersonally,  though  the  contract  is  in  writing,  and 
he  purports  to  execute  it  in  his  caiMicltyas  executor:  Greening  t.  Shef- 
field, Minor,  276;  Adams  t.  Adams,  16  Yt  228;  Luscomb  r.  Ballard, 
6  Gray,  406;  66  Am.  Dec.  374;  Fitzhugh  r.  Fitzhugh,  11  Gratt.  800; 
62  Am.  Dec.  663;  Vandeveer  ▼.  Ware,  66  Ala.  606;  Kerchner  r.  Mc- 
Rae,  30  N.  iC.  219;  LoreU  v.  Field.  6  Yt  218;  Beaty  y.  Glnglee,  8 
Jones,  302;  Schmitler  y.  Simon,  101  N.  Y.  564;  64  Am.  Rep.  787; 
DsYls  T.  French,  20  Me.  21;  37  Am.  Dec.  86;  Steele  y.  Steele,  64 
Ala.  438;  88  Am.  Rep.  16;  Succession  of  Mansion,  84  La.  Ana. 
1246;  Rich  ▼.  Bowles,  64  Yt.  408;  MeEldery  y.  Macken»le,  2  Port. 
83:  27  Am.  Dec  643;  Pearce  v.  Smith,  2  Brev.  860;  4  Am.  Dec.  688; 
Winter  y.  Hite,  8  Iowa,  142.  Therefore  the  administrator  is  liable 
personally,  and  no  action  can  be  maintained  against  him  in  his  ofiB- 
cinl  capacity  upon  an  acceptance  purporting  to  be  made  oflBcially: 
Perry  y.  Cunningham,  40  Ark.  186;  nor  upon  a  coyenant  for  quiet 
enjojrment  inserted  by  him  in  his  conyeyance  of  real  property  of  the 
estate:  Osborne  y.  McMillan,  6  Jones,  100;  nor  upon  a  note  or  other 
contract  for  money  borrowed  or  for  serylces  rendered  for  the  estate: 
Ness  y.  Wood,  42  Minn.  427;  nor  by  an  agreement  to  sell  real  estate 
at  a  specified  sum,  or  to  procure  an  order  of  court  granting  him 
authority  to  do  so:  Stuart  y.  Allen,  16  Oal.  473;  76  Am.  Dec.  55 L; 
nor  upon  a  coyenant  of  warranty  inserted  In  a  conyeyance  made  by 
him  in  his  ofDcial  capacity:  Lynch  y.  Baxter,  4  Tex.  431;  61  Am.  Dec. 
736.  If  a  promissory  note  Is  executed  by  A  B  administrator,  or  0  D 
executor  ol  an  estate  named,  the  words  added  after  the  name  of  the 
maker  will  be  treated  as  surplusage  or  as  descrlptiye  of  his  person, 
and  he  will  be  held  liable  personally  thereon,  and  not  in  his  official 
capacity,  and  no  Judgment  therefor  can  properly  be  rendered  against 
him  payable  out  of  the  assets  of  the  decedent:  Hlggins  y.  Drlggs,  21 
FfaL  103;  McFarlln  y.  Stlnson,  66  Ga.  396;  Rittenhouse  y.  Ammerma?i, 
64  Mo.  1©7,  27  Am.  Rep.  216;  Germania  Bank  y.  Michaud  (Minn.),  30 
L-  R,  Ann.  286;  Fir»t  Not  Bank  y.  Collins,  17  Mont  433;  post,  p.  000, 
althongh  the  note  was  given  to  procure  money  to  sattefy  the  testa- 
tor's debts:  Morehead  Bank  y.  Morehead,  116  N.  0.  418;  First  Nat. 
Bank  y.  Collins,  17  Mofnt  433;  or  to  pay  expenses  which  the  executor 
was  authorized  to  incur  in  the  administration  of  the  ertate;  Lynch  y. 
Kirby,  66  Ga.  279;  or  to  relieve  the  property  of  the  estate  from  an  en- 
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cnmbranee;  Winston  r.  Yonng,  52  Minn.  1;  or  bm  evidence  e*  debta 
which  he  was  anthorlzed  to  create:  Boggs  ▼.  Wann,  58  Fed.  Eep.  681. 
In  performing  hie  duties  by  caring  for  the  estate,  collecting  moneys 
due  it,  and  atherwiae  tnuisaetiDg  its  business  and  maoa^ng  its  af- 
fairs, an  administrator  or  executor  must  necessarily  employ  other  per- 
sons whose  compensation  for  services  rendered  should  be  paid  out  of 
the  estate.  Whether  It  shall  be  so  paid  and  the  Just  amount  to  be 
allowed  are  questions  for  the  court  having  Jurisdiction  of  the  settle- 
ment of  the  estate.  The  administrator  or  executor  cannot  make  any 
contract  which  will  control  the  court  or  place  the  estate  under  obli- 
gation to  pay  any  specific  amount,  unless  it  shall  be  found  to  be  just 
and  reasonable.  The  remedy  of  the  person  with  whom  the  adminis- 
trator or  executor  contracts  is  against  him  personally,  and  no  judg- 
ment can  be  sustained  against  the  estate,  though  the  claim  be  con- 
ceded to  be  valid  and  just:  Dott  v.  Barr,  96  Ind.  243;  Baker  v.  Moor, 
63  Me.  443:  Austin  ▼.  Munroe,  47  N.  Y.  360;  Johnson  ▼.  Leman,  131 
Ul.  609;  19  Am.  St  Rep.  63;  Steele  v.  Steele,  64  Ala.  451;  38  Am.  RepL 
15.  The  same  rule  applies  where  property  has  been  purchased  by  an 
executor  or  administrator  for  the  use  and  benefit  of  the  estate:  Hard- 
ing V.  Evans,  3  Port.  221;  29  Am.  Dec.  255;  Halleck  v.  Smith,  50  Oonn. 
127.  In  Texas*  however,  it  was  said  in  a  case  In  which  the  ijaestion 
was  not  necessarily  invx>lved,  that  wb«re  a  third  person  performs 
eervlees  for  an  administrator  of  such  a  character  that  the  latter  is 
entitled  to  charge  the  estate  theiefor,  such  third  person  may  present 
his  claim  to  the  administrator  in  the  same  manner  as  if  it  had  ac- 
crued In  the  lifetime  of  the  decedent,  and,  If  allowed,  that  it  becomes 
an  e&tabli^ed  claim  against  the  estate.  If,  on  the  other  hand,  it  Is 
not  allowed  by  the  administrator,  no  action  can  be  sustained  thereoa 
against  the  estate:  Price  v.  Blclver,  25  Tex.  769;  78  Am.  Dec.  558. 

Attorneys  at  Law  may  be  employed  to  assist  and  adrlse  executon 
and  administrators  who,  on  their  part,  are  entitled  to  be  compen- 
sated for  moneys  necessarily  i>aid  for  such  services:  Note  to  Lfuclch 
V.  Medln,  93  Am.  Dec.  393-397.  The  duty  of  compensating  the  attor- 
neys rests  primarily  on  the  executor  or  administrator,  who  is  liable 
to  &  personal  action  therefor:  De  Vane  v.  Royer,  7  Jones,  426;  Me- 
Gloin  V.  Yanderllp,  27  Tex.  366;  Bowman  v.  Tallman,  2  Robt  (N.  Y.) 
388;  Clopton  v.  Gholson,  53  Miss.  466;  Walt  v.  Holt,  58  N.  H.  4G7; 
Tucker  v.  Grace,  61  Ark.  410;  Thomas  v.  Moore,  52  Ohio  St  200;  Van 
Kamp  V.  Searie,  79  Hun,  134;  29  N.  Y.  Supp.  757.  It  follows  from  this 
rule  that  the  amount  of  compensation  to  be  paid  to  an  attorney  can- 
not be  definitely  fixed,  as  against  the  estate,  by  ar  express  contxacC 
between  him  and  the  administrator. 

It  follows  from  what  we  have  said  that  an  administrator  or  exec- 
utor cannot  bind  an  estate  by  a  contract  with  an  attorney  or  with 
any  other  person  that  for  services  rendered  he  shall  receive  a  contin- 
gent fee  or  compensation  consisting  of  any  portion  of  the  estate  oe  of 
the  sum  recovered:  Estate  of  Page,  67  Gal.  238;  Teal  t.  Terrell,  43 
Wex.  509;  Daniel wltz  v.  SheppaiTd,  62  Cal.  339;  Piatt  v.  PIatt»  106  N. 
Y.  488;  contra,  McKle  v.  Howland,  8  App.  D.  O.  461;  Jack  v.  Cassoa 
(Tex.  Ot.  App.),  28  S.  W.  Rep.  832;  Williams  T.  Howard  (Tex.  Ct. 
App.),  31  S.  W.  Bep.  866. 
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DeelaraHofU  and  Adfm$$Um$  of  an  Executor  were  h^d  to  be  aAml0> 
BiMe  against  the  estate  and  against  him  in  hie  official  capacity;  and 
It  was  said  that  if  the  estate  which  he  lepreiented  was  Injured  there- 
by, the  remedy  was  by  some  proceeding  against  him  to  compel  him 
to  make  compen8atl<m  for  injuries  suffered  by  It  or  by  the  persons 
beneficially  Interested  in  it:  Lawson  y.  Powell,  81  Ga.  081;  70  Am. 
Dec.  290.  It  does  not  occur  to  OS  that  the  making  of  dedaratloDS  and 
tdmisioDB  against  a  decedent  Is  within  the  duties  confided  to  ezecu- 
tors  or  administratora»  and  we  bdleye  thAt  In  an  action  against  an 
executor  or  administrator  in  his  official  capacity,  the  Judgment  in 
which  Is  payable  out  of  the  assets  of  the  decedent,  no  promise  or  ad- 
miflsioQ  on  the  pait  of  such  personal  represeoitatlye  shonld  be  re- 
eeived  in  eridenoe  against  the  estate,  nor,  if  recetred,  flfhould  it  be 
deemed  oon<:luslye:  May  y.  llJIay,  7  FkL  207;  08  Am.  Dec  481;  Shep* 
herd  y.  Young,  8  Gny,  152;  09  Am.  Dee.  242. 

AcknowUdgment  of  Outiawed  DebU.—Uf  before  the  death  of  a 
testate  or  Intestate,  a  claim  against  hhn  has  become  barred  by  the 
statute  of  limitations,  it  has  been  held  that  an  administrator  or  erec- 
Qtor  may,  after  his  death,  reylye  such  claim,  and  make  it  enforce* 
able  against  the  estate,  by  an  acknowledgment  of  the  continuing  Ua- 
biilty  of  the  decedent  or  by  the  express  promise  to  pay  it:  Briggs  y. 
Starke,  2  Mill  Const  HI;  12  Am.  Dec.  069;  Herd  y.  Lee,  4  Hon.  T.  B. 
86;  N<»tbciK  T.  WlUdkneon,  12  B.  Hon.  406;  Manon  y.  Felton,  18  Pick. 
206;  Fisher  y.  Metcalf,  7  Allen,  209;  Bhrenre  y.  Joyce,  26  N.  J.  L.  44; 
18  Aon.  BepL  417;  Oobham  y.  Adminlstratoni,  2  Hayw.  (N.  O.)  6;  2  Am. 
Dec.  012.  It  is  true  that,  notwithstanding  the  statute  of  limitations, 
a  debt  remains^  and  the  giying  effect  to  an  admowledgment  or  prom. 
Ik  by  the  personal  repreeentatire  of  a  decedent  is  not  pennitting  him 
to  make  a  new  contract,  or  to  expose  the  estate  to  liability  for  an  obli- 
fation  which  did  not  exist  in  the  lifetime  of  the  decedent  But  if  all 
remedy  opon  the  contract  had  ceased  in  such  lifetime,  the  represen- 
tatiye,  by  his  new  promise,  if  it  can  operate  at  all,  reyives  the  remedy, 
and  the  prejudicial  ^ect  upon  the  estate  is  not  less  than  the  creating 
of  a  new  contract  or  the  making  of  a  gift  of  like  amount  or  yalue. 
The  decided  preponderance  of  authorities  denies  the  personal  repre- 
sentatiyes  of  the  decedent  the  power,  by  an  aokDOwled^meiit  or  new 
promise,  to  reylye  an  obligation  against  which  the  statute  of  llmlta* 
tions  had  completely  run  in  their  lifetime:  Thompson  y.  Peter,  12 
Wheat.  605;  Moore  y.  HlHebcaikt,  14  Tex.  812;  05  Am.  Dec  118;  Hen. 
dereoQ  y.  leley,  U  Smedes  &  M.  9;  49  Aim.  Dec.  41;  Waul  y.  Kirkman, 
25  Miss.  020;  Sanders  y.  Robertson,  23  Miss.  891;  Claik  y.  Clark,  8 
Paige,  152;  80  Am.  Dec.  076;  Frits  y.  Thomas,  1  Whart  60;  29  Am. 
Dec.  39;  Peek  y.  Botsford,  7  Conn.  178;  18  Am.  Dec  92;  Pease  y. 
Phelps,  10  Conn.  06;  Hanson  y.  Towle,  19  Kan.  278;  Seryler  y.  Gordon, 
21  La.  Ann.  878;  Huntington  y.  Babbitt,  46  Miss.  528;  Gape  Girardeau 
Oo.  y.  Haift>isDn,  68  Mo.  90;  Seig  y.  Acord,  21  Gratt  805;  6  Am.  BeQ. 
005;  Fisher  T.  Duncan,  1  Hen.  &  M.  663;  8  Am.  I>ec  006;  Bloodgood 
y.  Bruen,  8  N.  Y.  870;  McLaren  y.  McMarUn,  86  N.  Y.  86.  If,  how- 
erer,  such  ststutory  defense  has  not  become  perfect  in  such  lifetime^ 
an  executor  or  administrator  may,  after  his  appointment,  make  aa 
acknowledgment  or  oeiw  promise,  and  thereby  funiish  a  new  period 
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or  date  from  which  the  ranning  of  the  ttatote  may  he  computed: 
Bishop  V.  Harrlwn,  2  Leigh,  532;  Seig  v.  Acoro,  21  Gratt.  365;  8  Am. 
Rep.  605;  McLaren  v.  McMartin,  36  N.  T.  88;  Warren  t.  Childress, 
23  La.  Ann.  184;  Succession  of  Romero,  29  La.  Ann.  483;  Grlffln  t. 
Justices,  17  Ga.  96. 

An  action  cannot  he  maintained  against  an  executor  as  such  for 
money  had  and  received  hy  him  after  the  death  of  the  testator: 
Hailey  t.  Wheeler,  4  Jones,  159;  Seip  t.  Drach,  14  Pa.  St  853. 

Notwithstanding  the  great  weight  of  authority  afDrmlng  that  an 
executor  or  adminiiatrator  Is  not  Uahle  in  his  official  capac4ty,  except 
upon  a  contract  or  liability  created  by  testator  or  Intestate,  there  are 
a  few  cases  in  which  Judgments  have  been  sustained  upon  liabilities 
created  by  executors  or  administrators.  These  cases  are  chiefly 
founded  upon  the  text  of  Williams  on  Bxecutors,  which,  In  turn,  as 
has  been  shown  in  FarhaU  y.  Farhall,  L.  R.  7  Ch.  App.  128,  waA 
founded  upon  a  misconception  of  earlier  English  decisions.  In  a  com- 
paratively early  case  In  Mississippi,  It  was  said:  "Whenever  the  sub- 
ject matter  of  the  action  may,  when  recovered,  be  assets,  the  execu- 
tor may  sue  In  his  representative  character.  The  converse  of  the  rule 
that  where  the  state  is  liable,  the  action  may  be  against  the  execu- 
tor In  his  representative  capacity,  seems  to  follow  as  legitimate  odb- 
duslon.  The  case  of  Sims  v.  Stilwell,  8  How.  (Miss.)  181,  Is  In  ac- 
cordance with  this  view  of  the  subject.  The  promise  of  an  executor 
Is  there  said  to  bind  him  personally,  unless  It  clearly  appear  that  It 
was  made  for  a  debt  or  liability  of  the  testator.  The  liability  of  the 
estate  would  produce  the  same  result.  From  these  principles  It  fol- 
lows that  an  action  against  an  executor  upon  a  promise  made  by  him 
as  such,  when  the  debt  Is  created  after  the  testator's  death,  can  only 
be  maintained  when  It  affirmatively  appears  that  there  was  a  clear 
and  Just  liability  on  the  part  of  the  estate":  Steele  v.  McDowell,  9 
Smedes  &  M.  193,  200.  In  this  case,  however,  the  Judgment  against 
the  administrator  was  reversed  because  of  the  refusal  of  the  trial 
court  to  receive  evidence  tending  to  show  that  the  goods.  In  consider- 
ation of  which  the  contract  was  given,  were  furnished  for  the  Indi- 
vidual use  of  the  administratore,  and,  therefore,  what  was  said  as  to 
the  point  here  si>ecially  considered  was  a  dictum.  In  Palmer  ▼.  Moore, 
82  Ga.  177,  14  Am.  St.  Rep.  147,  a  Judgment  was  sustained  against  an 
executor  who,  under  a  direction  In  the  will  of  the  testator  to  keep  the 
estate  together  and  to  manage  and  control  and  keep  up  the  farming 
Interests  thereof,  had  created  debts  such  as  would  ordinarily  be  in- 
curred by  a  prudent  farmer  In  conducting  farming  operations.  This, 
and  perhaps  a  few  other  decisions  in  harmony  with  it,  were  written 
without  much  or  any  consideration  of  the  precise  legal  question  In- 
volved, and  apparently  upon  the  assumption  that,  as  the  estate  was 
equitably  liable  In  some  form  of  proceeding  for  the  amount  sued  for. 
It  was  not  material  what  the  foonn  of  action  was,  so  long  as  the  lia^ 
bility  o(f  the  estate  was  established.  There  are  a  few  cases  In  which 
judgments  have  been  sustained  against  executors  oar  administrators 
for  liabilities,  whether  founded  upon  tort  or  contract,  where  moneys 
had  been  received  and  placed  among  the  sissets  of  the  estate,  and 
therefoffs  the  estate  might  be  regarded  as  under  equitable  obUgatloD 
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to  repay  them,  though  it  wvlb  conceded  that  an  acttoo  was  also  Mdh 
tainable  against  the  executor  or  adminlatrator  personally.  An  admin- 
istrator took  possefslon  of  and  Bold,  aa  assets  of  hbs  Lntefirtate,  certain 
personal  property,  and  thereupon  an  action  was  brought  against  hln 
to  recover  the  value  thereof.  Judgment  haying  been  rendered  in  f a^ 
vor  of  the  plaintiff  in  the  trial  court,  it  was  affirmed  upon  appeal,  the 
inpreme  court  in  its  opinion  saying:  'The  proceedings  show  that  the 
property  was  taken  and  claimed  by  the  defendant  as  admlDistfator, 
and  that  he  sold  the  same  as  administrator.  The  defendant  sets  op 
no  claim  to  the  prc^>erty  in  any  other  capacity.  It  appears,  then,  that 
the  controversy  is  about  property  which  the  administrator  claims  be- 
longed to  the  estate,  and  which  he  sold  as  administrator.  He  was 
cliargea;ble  as  administrator  with  the  proceeds  of  the  property,  and 
it  is  very  plain  that  the  estate,  and  not  the  defendant,  should  pay 
plaintiff  the  amount  recovered  in  this  action.  The  Judgment,  there- 
fore,  was  prorperly  rendered  sgainst  the  defendant  as  administrator. 
If  the  Judgment  In  this  form  is  erroneous,  it  is  difficult  to  see  how 
It  can  be  prejudicial  to  the  defendant.  Unless  prejudice  be  shown, 
the  Judgment  cannot  be  disturbed.  The  counsel  for  the  defendant  in- 
sist that  if  the  cattle  did  not  belong  to  the  estate,  the  defendant 
wrongfully  took  them,  and  the  estate  cannot  be  liable  for  his  tort. 
But  this  statement  does  not  present  the  whole  case.  The  estate  re- 
ceived the  benefit  of  the  proceeds  of  the  cattle,  and  ought  to  restore 
the  amount  realized  to  the  plaintiff.  It  is  not  shown  that  defendant 
realized  by  the  sale  of  the  cattle  less  or  more  than  their  value.  It 
will  be  presumed  that  he  sold  them  for  their  value.  The  action  la 
not  to  recover  damages  for  the  tort  of  the  defendant,  but  for  the  value 
of  the  property,  and  the  verdict  and  Judgment  were  for  the  valuer 
The  position  of  defendant's  counsel  possibly  would  be  correct  if  the 
Judgment  were  for  damages  on  account  of  the  wrongful  act  of  the 
defendant.  No  other  questions  are  presented  in  the  case.  The  Judg^ 
ment  of  the  circuit  court  is  affirmed'*:  Simpson  ▼.  Snyder,  M  Iowa, 
657.  In  an  earlier  case  in  the  same  state,  a  Judgment  against  an  ad- 
ntinlstrator  de  bonis  non  as  such  was  affirmed,  though  based  upon  a 
daim  foT  moneys  loaned  by  the  plaintiff  to  defendant's  predecessor 
in  office,  and  used  for  the  purpose  of  paying  expenses  of  administra- 
tion, and  for  which  a  promissory  note  had  been  given  to  the  plain- 
tlir  by  the  original  administrator.  It  was  conceded  that  there  could 
be  no  recovery  upon  this  note  as  such,  but  it  was  held  that  there 
could  be  a  recovery  upon  the  original  cause  of  action,  to  wit,  for  the 
moneys  so  furnished  and  used  for  the  payment  of  expenses  of  ad- 
ministration. The  Judgment  was  affirmed  upon  the  ground  that  it 
affirmatively  appeared  that  no  prejudice  could  have  resulted  to  the 
appellant  by  reason  of  error  of  the  trial  court,  if  any:  Dunne  t. 
I>eery,  40  Iowa,  251. 

Property  may  come  Into  the  possession  of  an  executor  or  adminie- 
tnttor,  or  moneys  be  oc^lected  by  him  in  the  discharge  of  his  duties, 
in  which  case  it  is  clear  that  the  estate  ought  not  to  be  able  to  re- 
tain the  benefit  of  such  moneys  or  property  when  not  equitably  en- 
titled thereto.  Yet  it  seeme  equally  dear,  on  the  other  hand,  that  it 
ought  not  to  be  aiuiwerable  therefor  if  embeszled  or  otherwise  ml* 
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appropriated  by  the  executor  or  administrator;  and  this  result  might 
follow  if  an  action  at  law  were  sustainable  against  him  as  such,  in 
which  a  Judgment  might  be  recovered,  payable  out  of  the  assets  in  bis 
hands  or  otherwise  chaigeable  against  the  estate  of  the  decedent.  In 
De  Valengin  v.  Duffy,  14  Pet  282,  it  appeared  that  the  decedent  h«kl 
a  claim  for  certain  property  destroyed,  indemnity  for  whidi  was 
sought  of  the  government  of  Brazil,  and  that  a  part  of  such  daim 
was  held  by  the  decedent  in  trust  for  a  third  person.  After  his  death, 
his  administrator  prosecuted  this  claim,  and  finally  received  payment 
thereof.  Thereafter  an  action  was  brought  by  the  third  person 
against  the  administrator  of  the  decedent  to  recover  his  propoitioa  of 
the  moneys  collected,  and  in  sustaining  this  right  of  recovery  the 
supreme  court  of  the  United  States  said:  'There  are  doubtless  de- 
cisions which  countenance  the  doctrine  that  no  action  will  lie  against 
an  executor  or  administrator  in  his  representative  character,  except 
upon  some  claim  or  demand  which  existed  against  the  testator  or  in- 
testate in  his  lifetime;  and  that  if  the  claim  or  demand  wholly  ac- 
crued in  the  time  of  the  executor  or  administrator,  he  is  liable  there- 
for only  in  his  personal  character.  But  upon  a  full  consideration  of 
the  nature  of  the  various  decisions  on  the  subject,  we  are  of  opinion 
that  whatever  property  or  money  Is  lawfully  recovered  or  received 
by  the  executor  or  adminUrtrator  after  the  death  of  his  testator  or  in- 
testate in  virtue  of  his  repreeentative  character,  he  holds  as  assets  of 
the  estate,  and  he  is  liable  therefor  in  such  representative  character 
to  the  party  who  has  a  good  title  thereto." 

The  statement  frequently  found  in  the  reports  tha*  an  executor  or 
administrator  is  not  liable  as  such  upon  causes  of  aotlon  not  existing 
against  the  decedent  in  his  lifetime  does  not  imply  that  such  cause 
of  action  must  at  or  preceding  his  death  have  reached  a  state  at 
which  an  action  of  law  could  have  been  sustained  upon  it  At  the 
common  law,  torts  did  not  survive  the  person  guilty  of  their  com- 
mission, and  therefore  no  action  commenced  after  his  death  could  be 
maintained  to  recover  damages  suffered  from  his  tort,  though  It  was 
maintainable  to  recover  profits  realized  therefrom  and  constituting 
part  of  the  assets  of  the  decedent:  Phillips  v.  Homfray,  L.  R.  24^  Ch. 
Div.  454.  This  rule  has,  in  most  of  the  states,  been  subjected  to  stat- 
utory modification  under  which  liability  to  make  compensation  tor 
damages  resulting  from  certain  torts  is  continued  In  force  after  the 
death  of  the  tort  feasor,  and,  where  there  are  statutes  of  this  char- 
acter, there  may  doubtless  be  actions  against  executors  or  admiuistra^ 
tors  as  such  for  torts  committed  by  the  decedent  in  his  lifetime.  Con- 
tracts, on  the  other  hand,  did  not,  unless  of  a  very  exceptional  char- 
acter, lose  any  of  their  obligation  upon  the  death  of  any,  or  even  all 
of  the  contracting  parties.  Actions  at  law,  therefore,  may  be  sus- 
tained thereon  against  an  executor  or  administrator  of  either  partgr 
who  happenfl  to  be  in  default:   Smith  v.  Wilmington  etc.  Mfg.  Co., 

fi8  111.  498;  Krell  v.  Codman,  154  Mass.  454;  26  Am.  SL  Rep.  26oi 
Janln  v.  Browne,  59  Cal.  45;  OhamberlaJn  v.  Dunlop,  126  N.  Y.  45; 

fie  Am.  St.  Rep.  807,  and  note  811-816.  If  at  the  death  of  a  con- 
tracting party,  something  remains  to  be  done  aocording  to  the 
stipulations  of  a  contract  entered  into  by  him,  a  default,  though  oo- 


Dec  1895.]  Sghlicxbr  v.  Hememwat.  127 

earring  after  his  death  and  attributable  to  the  omlBsion  of  an  execu- 
tor or  administrator,  nererth^ess  creates  a  perfect  cause  of  action 
against  him  In  his  offldal  capacity,  the  Judgment  in  which  is  enforce 
able  out  of  the  assets  of  the  decedent  Therefore,  if  a  decedent  has 
raid  goods  or  contracted  to  build  a  house,  or  to  do  any  other  act,  and 
the  time  for  the  delivery  of  the  goods  or  the  doing  of  the  other  act  oc- 
cars  after  his  death,  any  default  in  reQ>ect  thereto  creates  a  cause  of 
action  against  his  estate,  and  consequently  against  his  personal  repre- 
lentatiTe  in  his  ofBicial  character:  Wentworth  t.  Co^  10  Ad.  &  EL 
42;  Cooper  t.  Jarman,  U  R.  8  IDq.  86;  Quick  t.  Ludburrow, 
8  Bulst  30;  Taylor  y.  Taylor,  S  Bradf.  54.  A  like  result  follows  when 
a  lease  or  eonTsyance  is  maids  omtalnlnf  a  ooyenant  of  title  or  for 
quiet  enjoyment,  and  after  the  death  of  the  lessor  or  grantor  there  is 
a  breach  of  such  coyenant  for  which,  if  H  occurred  in  his  lifetime,  he 
would  hanre  been  answerable:  Tilney  y.  Norrls,  1  Ld.  Raym.  668; 
Tremeere  y.  Morrison,  1  Ring.  N.  O.  88;  Reid  y.  Tenderden,  4  Tyrw. 
Ill;  Hoiyey  y.  Newton  U  Pick.  421.  If,  howeyer,  Hie  oontract  was 
one  of  a  strictly  personal  natura,  the  death  of  the  contractor  termi- 
nates  it,  and  his  administrator  or  executor  cannot  as  Buch  be  answer^ 
able  for  any  breach  thereof  not  committed  in  the  lifetime  of  the  dec^ 
dent:  McGiU  y.  McGfll,  2  Met  (Ky.)  268;  note  to  Chamberlain  y. 
DuniosK  22  Am.  Bft  Rep.  812. 

In  the  oases  wliere  the  cause  of  action  tiecomes  perfect  through  a 
defiauit  oocorrlng  after  the  death  of  a  contracting  party,  and  while 
his  estate  Is  under  process  of  administration,  It  may  seem  at  first  as 
though  the  cause  of  action  is  founded  on  a  neglect  or  omissi  >n  of  the 
executor  or  administrator.  Such  is  not  the  case,  howeyer,  f<»r,  as  we 
shall  hereafter  see,  no  action  can  be  maintained  against  an  executor 
or  administrator  as  such  for  his  negligence  in  the  managemei  t  of  the 
alTatrs  of  the  property  of  the  decedent  When  the  action  can  be 
maintained  at  all,  it  is  because  the  decedent  has,  in  effect,  cob  traded 
to  do  something,  the  doing  of  which  may  fall  within  some  period 
after  the  termination  of  his  life,  and  the  default  is  one  against  which 
he  has,  in  substance,  contracted,  whether  he  shall  haye  an  executor 
or  administrator  or  not,  and  for  which  his  estate  is  equally  liable, 
though  when  the  default  occurred*  no  executor  or  administrator  bad 
yet  been  appointed. 

There  haye  been,  and  may  again  be,  cases  in  which  it  Is  difficult  to 
determine  whether  the  cause  of  action  sought  to  be  enforced  is  one 
for  a  failure  to  perform  a  oontract  entered  into  by  decedent,  or  is  for 
a  wrong  done  by  hVs  executor  or  administrator  after  his  death.  Thus 
an  action  was  commenced  against  execut(»s  alleging  that  their  dece- 
dent had  sold  a  lot  of  wood  trees  lytog  upoa  his  land,  and  had  re- 
cdyed  payment  therefor  prior  to  his  death;  that  thereafter  defend* 
ants  refused  to  permit  plaintiff  to  enter  upon  the  land  or  to  split  or 
sell  the  wood,  but  tXK>k  charge  of  it  themselyes»  and  appropriated  the 
proceeds  to  the  account  of  the  decedent's  estate.  The  court  held  that 
to  determine  whether  the  action  was  maintainable,  inquiry  must  be 
made  to  ascertain  whether  or  not  the  decedent  had  perfectly  per- 
formed the  contract  on  his  part  in  his  lifetime,  or  whether  perform* 
was  yet  due  from  him  or  his  sxecntotat   In  the  latter  styent,  the 
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estate  would  be  liable  for  a  default  occurring  while  It  waa  In  the 
bands  of  the  personal  representative.  If,  on  the  other  hand,  the  con* 
tract  had  been  perfected  by  the  decedent  In  his  lifetime,  and  the 
wood  delivered  to  the  plaintiffs,  or  if  the  circumstances  of  the  caae 
were  such  that  they  had  a  right  to  take  it  without  any  formal  deliv- 
ery, then  the  only  cause  of  action  which  could  exist  against  the 
executors  would  be  for  some  tortious  act  in  Interfering  with  the 
wood,  which  act,  not  being  within  the  sphere  of  their  duties,  the 
consequences  of  it  could  be  charged  against  them  personally,  but  not 
against  the  estate  which  they  represented.  The  court  said:  "The  de- 
fendants were  sued  in  their  representative  capacity,  it  being  claimed 
that  as  executors  they  refused  to  allow  the  plaintiffs  to  enter  the  land 
and  haul  the  wood.  The  defendants  denied  that  they  were  liable  as 
executors.  In  our  opinion,  their  liability  would  depend  upon  whether 
the  delivery  of  the  wood  was  completed  in  the  lifetime  of  the  testator. 
If  some  of  the  wood  was  actually  received  from  the  testator,  and  no 
act  remained  to  be  done  by  him  to  complete  the  delivery  of  the  reel- 
due,  title  to  the  residue,  as  well  as  to  the  part  received,  vested  imme- 
diately in  the  buyers;  and  if,  after  his  death,  his  executors,  whether 
acting  professedly  in  their  representative  capacity  or  not,  prevented 
the  buyer  by  fuiy  wrongful  act  from  entering  upon  the  land,  and  ooa- 
verting  the  trees  Into  oordwood,  and  removing  the  same  therefrom, 
this  would  be  a  mere  personal  tort  by  the  executors,  for  which  they 
would  be  liable  personally,  but  not  In  their  representative  capacity. 
If  they  merely  objected  to  an  entry  upon  the  land,  without  dolnj^  or 
threatening  to  do  any  violent  act  to  prevent  it,  the  plaintiffs  could  and 
should  have  disregarded  the  objection,  because  the  law  is,  that  where 
an  owner  sells  trees  lying  upon  the  ground  they  are  personal  prop- 
erty, and  by  the  act  of  selling  them  he  gives  the  purchaser  an  im- 
plied license  to  enter  upon  the  land  and  remove  them,  if  the  pur- 
chaser does  80  within  a  reasonable  time.  Having  sold  the  trees  and 
received  the  purchase  money  for  the  same,  the  title  vests  in  the  pur- 
chaser, and  the  Implied  license  to  enter  upon  the  land  and  remove  the 
trees  is  irrevocable,  either  by  the  seller  or  his  personal  representa^ 
tlves*':  Parker  v.  Barlow,  08  Ga.  700,  706. 

Subrogation.— It  does  not  follow  from  the  rule  of  law  that  persons 
performing  services  for  executors  or  administrators,  or  advancing 
money  or  selling  property  to  them  for  the  benellt  of  the  estate,  con« 
not  sustain  any  action  at  law  therefor,  except  against  the  administra- 
tor or  executor,  leaves  them  wholly  without  redress  in  cases  where  he 
on  his  part  has  a  right  to  reimbursement  out  of  the  estate  in  his 
hands.  If  he  is  insolvent,  or,  for  any  other  reason,  such  third  persons 
can  obtain  no  adequate  remedy  as  against  him,  they  are  not  to  bo 
deemed  mere  volunteers  or  Intermeddlers  in  the  affairs  of  the  estate, 
and  therefore,  upon  well-settled  legal  principles,  they  are  entitled  to 
be  subrogated  to  the  remedies  of  the  executor  or  administrator,  and 
may,  by  appropriate  proceedings  in  equity,  compel  him  to  enforce  his 
claim  against  the  estate  for  their  benefit,  thus  indirectly  enforcing 
compensation  in  their  favor  out  of  the  assets  of  the  estate:  dopton 
V.  Oholson,  68  Miss.  466;  Mosely  v.  Norman,  74  Ala.  422;  Dickinson  v. 
Oonniff,  66  Ala.  681;  Norton  v.  Phelps,  64  Miss.  467;  Hewitt  v.  Pheln 
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106  IT.  S.  393.  If  a  testator  by  bU  will  directs  a  business  to  be  car- 
ried on.  and  Indicates  an  intention  to  subject  his  legal  assets  to  the 
debts  of  the  business,  and  authorises  his  executors  to  contract  debts 
therein  bindinir  on  his  general  estate,  and  they,  after  contracting 
debts  on  behalf  of  the  estate,  become  insolyent,  equity  has  Jurisdic- 
tion to  entertain  a  bill  on  behalf  of  the  holders  of  such  debts  to  sul>- 
Jeet  the  general  assets  of  the  decedent  to  the  discharge  thereof:  Wil- 
lis T  .Sharp,  113  N.  Y.  586;  Palrland  t.  Percy,  L.  R.  8  Pro.  &  D.  217. 
In  fact,  cases  may  be  found  in  which  actions  were  permitted  to  be 
sustained  against  executors  or  adminlstraton  not  based  upon  any 
contract  of  the  decedent,  nor  upon  any  liability  existing  in  his  life- 
time which  accomplished  directly  and  Improperly  what  might  haye 
been  accomplished  indirectly  and  properly  by  a  proceeding  in  equity 
to  enforce  a  right  of  subrogation.  It  may  seem  at  first  that  it  is  of 
little  consequence  in  what  form  of  proceeding  relief  is  sought,  and 
this  is  true  if  the  two  classees  of  proceedings  are  conceded  to  be  gov- 
erned by  the  same  equitable  rules.  A  proceeding  for  subrogation, 
however,  beinip  equitable  in  Its  character,  must  fall  within  the  d(H 
main  of  the  rule  of  equity,  that  relief  will  not  be  granted  to  a  com- 
plainant, unless  his  equity  is  of  a  superior  character  to  that  of  the 
defendant.  Sulnrogation,  therefore,  can  take  place  only  when  there 
is  still  something  equitably  due  to  the  executor  or  administrator,  or 
when  the  estate  has  received  the  benefits  of  Isbor  done  or  moneys  ad- 
vanced, and  may,  without  injustice  to  it,  be  required  to  make  pay- 
ment therefor  to  the  person  who,  under  some  agreement  with  its  rep* 
resentative,  had  performed  the  services  or  made  the  advances.  If  it 
be  true  that  an  executor  or  administrator  is  liable  as  such  to  third 
persons  with  whom  he  makes  contracts  for  the  benefit  of  the  estate, 
then  it  should  follow  that  such  third  persons  may  recover  thereon 
against  him  personally,  and  procure  a  judgment  payable  out  of  the 
assets  of  tbe  decedent,  though  the  estate  does  not  owe  Its  represen- 
tative anything.  While  there  are  isolated  cases  sustaining  judgments 
against  executors  and  administrators  as  such,  both  ui>on  contracts 
and  for  torts  made  or  occurring  after  the  death  of  the  decedent,  we 
believe  there  are  none  sustaining  such  recoveries  when  to  do  so  would 
have  been  inequitable  to  the  estate  or  the  persons  interested  In  it. 
They  hare,  on  the  whole,  been  but  applications  of  the  rule,  that 
neither  an  estate  nor  Its  beneficiaries  will  be  permitted  to  reap 
.  profit  from  the  wrongs  of  their  personal  representative. 

T<yrtiouM  and  Unauthorized  Act—AA  an  executor  or  administrator 
derives  bis  authority  from  the  law  and  is  not  subject  to  the  contrt)!  of 
tbe  heirs  or  other  persons  interested  in  the  estate  committed  to  his 
care,  it  is  obvious  that  when  he  acts  outside  of  the  authority  con- 
ferred upon  him  by  his  ofilce,  he  must  act  individually  and  be  respon- 
sible only  in  his  individual  capacity  to  persons  Injured  thereby. 
Neither  an  executor  nor  an  administrator  can  as  such  commit  a  tort 
If  he  omits  to  i>erf orm  some  duty,  his  omission  is  not  that  of  the 
estate  nor  of  the  persons  Interested  therein.  They  are,  therefore,  not 
estopped  by  his  mere  silence  or  acquiescence  or  his  omission  to  assert 
some  right  or  title  which  he  ought  to  have  asserted  for  their  benefit: 
Lewis  ▼.  Lnsk,  86  Uiss.  e06;  72  Am.  Dec  168.  It  is  not  material 
AM,  ss.  svm  voi^  UL  —a 
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whether  he  purports  to  act  In  his  ofl9cial  capacity  or  not,  for.  If  tdm 
acting  is  nnautharlsed  by  law,  all  persons  dealing  with  him  mmt  take 
notice  of  the  law  and  of  the  limitations  upon  the  powers  conferreA 
upon  him  thereby,  and  if  they  deal  with  him  beyond  thoae  liiiilt% 
they  must  know  that  they  deal  with  him  pemonally,  and  cannot  lioM 
the  estate  answerable  for  his  acts  or  omissions.  If  he  comes  Into  pos- 
session of,  and  collects,  a  policy  of  Insurance  not  constituting  any 
part  of  the  estate  of  the  decedent,  he  Is  liable  for  Its  proceeds  in  his 
indiyidual  capacity:  Heydenfeldt  t.  Jacobs^  107  Oal.  87&  If,  as  In 
the  principal  case,  he  receives  money  bid  for  lands  of  the  deceased  at 
a  private  sale  when  his  only  authority  was  to  sell  It  at  public  aocti<Mi» 
he  does  not  receive  it  officially,  and  tiierefore  the  estate  which  he  as- 
sumes to  represent  is  not  liable  therefor.  In  an  action  against  execu- 
tors, to  recover  damages  sustained  from  the  falling  of  a  building,  the 
court  said:  "Upon  what  rule  the  defendants  were  sued  in  their  rep- 
resentative capacity,  and  by  what  rule  of  law  their  liability  In  sadk 
character  can  be  maintained,  is  not  satisfactorily  shown.  The  qnee- 
tlon  was  reserved  upon  the  trial,  and  no  authority  has  been  adduced 
to  change  the  opinion  expressed  by  the  court,  that  an  action  cannot 
be  maintained  against  an  executor  or  administrator  in  his  represen- 
tative character  for  a  wrong  act  which  was  not,  and  could  not  be, 
committed  by  him  in  his  official  capacity,  but  which,  because  it  was 
a  wrong  act,  was  in  excess  of  his  authority":  Boston  Beef  etc.  Co.  t. 
Stevens,  12  Fed  Rep.  279;  20  Blatchf.  443.  "An  estate  can  neither  be 
charged  nor  can  it  charge  others  by  means  of  illegal  and  fraudulent 
acts  of  its  legal  representative":  Orayton  v.  Monger,  9  Tex.  286. 

Such  cases  as  seem  to  support  the  rule  that  an  executor  or  admin- 
istrator may  as  such  be  held  liable  for  wrongs  done  or  obligations 
incurred  by  him,  and  therefore  that  a  Judgment  may  be  recovered 
against  the  estate  therefor,  are  applications,  sometimes  made  In  an 
improper  form  of  action,  of  the  rule  that  an  estate  and  its  beneficia- 
ries cannot  profit  by  his  wrongs.  If  he  makes  a  misrepresentation 
inducing  a  sale  of  property,  damages  resulting  therefrom  cannot  sus- 
tain a  claim  against  the  estate  he  misrepresents,  nor,  on  the  other 
hand,  can  it  hold  the  advantages  accruing  to  it  from  such  misrep*^ 
sentation;  and  it  may,  therefore,  sustain  a  claim  for  rescission:  Able 
V.  Chandler,  12  Tex.  88;  02  Am.  Dec.  518;  or  be  offered  in  evidence  In 
support  of  a  plea  of  failure  of  consideration  in  an  action  upon  a 
promissory  note  given  for  property  sold  through  such  false  represoi- 
tation:    Buckels  v.  Cunningham,  6  Smedes  &  M.  858. 

Whether  an  action  may  be  sustained  against  an  executor  as  snch 
f <Mr  property  belonging  to  the  plaintiff  and  wrongfully  withheld  from 
him  should  depend  upon  whether  or  not  such  property  was  in  the 
possession  of  the  decedent  in  his  lifetime,  and  was  wrongfully  with* 
held  by  him.  If  so,  there  is  no  difficulty  In  sustaining  an  action 
against  his  executor  or  administrator  personally:  Brewer  v. Strong,  10 
Ala.  961;  44  Am.  Dec.  514;  Catlett  v.  Russell,  6  Leigh,  8i4.  In  su<di 
case,  it  is  said  that  the  plaintiff  may  elect  to  sue  the  executor  or  ad- 
ministrator either  personally  or  In  his  official  capacity:  BobMns  v. 
Walters,  2  Tex.  130.  If  a  promissory  note  is  in  the  hands  of  an  intes- 
tate at  the  time  of  bis  decease,  for  safekeeping,  and  after  his  death 
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it  goes  into  tbe  hands  of  his  admimstnuor,  the  Ifttteir  hoUs  It  opon  the 
same  trust  as  tbe  decedent,  but  if  be  ref  uses  to  sorrender  the  n^e  to 
tbe  party  entitled  thereto,  it  has  been  held  in  Masoaebnsetts  tbat» 
while  be  is  individnally  liable  for  such  conyeraion,  'lUs  wrongfnl  act 
In  retaining  and  withholding  tbe  note  cannot  take  away  the  right  to 
receire  the  debt  from  the  assets  of  the  decedent,"  and  as  If  the  in- 
testate in  his  lifetime  had  refused  to  surrender  the  note,  an  action  of 
assumpsit  conld  have  been  maintained  against  him  to  recorer  the 
amount  thereof,  such  an  action  may  also  be  sustained  if  the  admin- 
istrator wrongfully  refuses  to  make  such  surrender:  Prescott  t. 
Ward,  10  Allen,  206.  There  may  be  many  cases  in  which  an  appli- 
cation of  this  rule  would  work  an  injustice  to  the  estate  and  its  bene* 
fidaries  not  contemplated  by  tbe  law  prescribing  the  duties  and  pow- 
ers of  executors  and  administrators.  If,  on  the  other  hand,  the 
wrongful  detaining  of  property  did  not  exist  in  the  lifetime  of  tlie 
teetator  or  intestate,  but  is  due  to  the  act  of  his  personal  represents^ 
tiye,  then  tbe  sctlon  for  redress  should  be  against  the  latter  in  IlIs 
IndiT^Idual  capacity  only,  and  no  recorery  should  be  permitted  for 
which  the  estate  can  be  held  answerable,  except,  perhaps,  when  tbut 
which  has  been  wrongfully  withheld  has  been  appropriated  to  the  use 
of  tbe  estate,  and  the  recorery  cannot  <H>erate  inequitably  as  against 
it:  Mobley  r.  Runnells,  8  Bef.  L.  808;  Leigh  ▼.  Coekwood,  4  Dov. 
677. 

An  administrator  is  answerable  in  trover  in  his  ];>ersonal  capacity 
for  the  conyerston  of  personal  property,  though  he  receiyed  it  as  pavt 
of  the  estate  of  the  decedent,  if  he  lias  been  guilty  of  unlawfully  with- 
holding  *t  from  the  owner  after  demand  therefor,  or  after  any  oilier 
act  which,  in  contemplation  of  law,  may  be  regarded  as  a  conversion: 
Underbill  y.  Morgan,  33  Ck>nn.  106;  Denny  y.  Booker,  2  Bibb,  427; 
Thompson  v.  White,  46  Me.  446;  Farrelly  v.  Ladd,  10  Allen,  127. 
Under  such  circumstances,  an  action  may  also  be  sustained  against 
him  in  his  official  capadty.  If,  on  the  other  hand,  the  decedent  had 
not  been  guilty  of  any  wrongful  act,  and  the  wrong  done  was  Inflicted 
by  the  personal  r^resentative,  he  is  not  answerable  officially;  nor 
can  the  estate  be  made  responsible  therefor  In  any  form  of  action,  un- 
less it  be  to  recover  fruits  of  the  wrong  which  have  been  made  and 
are  yet  retained  as  part  of  its  assets:  Parker  v.  Barlow,  03  Oa.  700. 
Negligenee.—ll  the  estate  of  the  decedent  could  be  held  answer- 
able for  any  tort  whatever,  chargeable  to  its  executor  or  administra- 
tor, it  would  seem  that  negligence  in  the  care  and  management  of  its 
proper^  resulting  in  Injury  to  third  persons  ought  to  be  include<1, 
for  su<^  third  persons,  unless  able  to  recover  compensation  out  of  the 
assets  of  tbe  estate,  must  be  without  redress  in  all  cases  in  which  t  he 
executor  or  administrator  in  default  is  insolvent  But  with  respect  to 
this  class  of  cases,  the  decisions  are,  we  believe,  unanimous  in  affirm- 
ing that  no  liability  exists  except  against  him  personally.  Thus  real 
property  In  bis  care  or  the  streets  or  highways  adjacent  thereto  may 
become  out  of  repair,  and  in  a  condition  likely  to  inflict  injury  upon 
third  persons  lawfully  using  such  highway,  or  lawfully  in  or  near 
some  building  or  other  structure  upon  the  property;  and  from  some 
defect  against  which  it  was  ^he  duty  of  the  executor  or  administrator 
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to  srnard,  personal  injuries  may  be  received  by  some  third  person 
falling  through  a  sidewalk  or  into  some  excavation  in  the  street 
or  highway,  or  from  such  building  or  other  structure  falling  upon 
him,  or  his  property  situate  adjacent  thereto.    In  aU  sutdi  cases. 
It  Is    clear  that    personal    liability  exists    against  the    executor 
or    administrator,  but    that    he    cannot    be    successfully  porsued 
in    his  official   capacity,  nor   can   the   estate,    by  any   proceeding, 
whether    direct    or  indirect,  be    made  answerable    for    the    dam- 
ages suffered:  Boston  Beef  etc.  Ok  v.  Stevens,  12  Fed.  Bep.  279;  20 
Blatclif.  443;  Ferrler  v.  Trepanmei,  24  Can.  S.  C.  86;  Belvln  v.  French, 
84  Ya.  81.    In  an  action  against  an  administrator  In  his  ofBdal  oar 
pacity,  to  recover  damages  for  personal  Injuries  alleged  to  have  been 
sustained  by  the  plaintiff  in  consequence  of  the  neglect  of  the  defend- 
ant to  keep  In  repair  a  portion  of  a  public  street  upon  which  fronted 
a  lot  of  ground  belonging  to  his  Intestate,  and  of  which,  as  such  ad- 
ministrator,  be  was  in  possession  by  his  tenants,  the  court.  In  deitecv- 
mining  that  no  recovery  could  be  had,  said:  "Assuming,  however, 
that  It  was  the  duty  of  the  defendant,  as  administrator,  to  repair  the 
defect  in  the  street,  and  that  his  neglect  of  that  duty  occasioned  the 
injury  to  plaintiff  complained  of,  do  the  damages  resulting  therefrom 
constitute  a  legal  or  valid  claim  against  the  estate  of  defendant's  te^ 
tator   The  foundation  of  this  action  is  the  personal  tort  of  the  def end« 
ant,  and  not  of  his  testator.   The  defect  in  the  street,  from  which  the 
injury  resulted  to  plaintiff,  is  not  alleged  to  have  existed  anterior  to 
the  death  of  such  testator;  hence,  no  obligation  was  Incurred  by  the 
testator  in  his  lifetime,  in  respect  thereto,  which  could  serve  aa  a 
basis  for  a  valid  claim  against  his  estate,  or  a  right  of  action  against 
the  administrator  of  his  estate.    And  it  is  a  general  rule  of  law  that 
no  action  will  lie  against  an  executor  or  administrator  to  which  hia 
testator  of  intestate  was  not  Uabie:  2  Williamson  Ex*rs,  p.  1478,   The 
duty  alleged  to  have  devolved  upon  the  defendant,  and  which  was 
cast  upon  him  by  virtue  of  his  possession  and  official  or  representa- 
Ive  relation  to  the  estate  of  his  testator,  was  strictly  a  personal  duty 
and  obligation,  voluntarily  assumed,  and  a  personal  injury,  resulting 
from  a  neglect  of  that  duty  by  him,  renders  him  personally  llaMe  for  a 
tort;  but  we  are  not  aware  of  any  principle  of  law  by  which  the  es- 
tate he  represents  could  be  charged  with  the  result  of  that  negligence^ 
It  cannot  be  sustained  upon  the  principle  of  respondeat  superior  or 
principal  and  agent,  for  the  simple  reason  that  no  such  relation  exists 
between  heirs,  legatees,  or  creditors  of  the  estate  and  the  administra- 
tor.  The  administrator  is  not  in  the  employ  or  subject  to  the  control 
of  any  superior  other  than  the  probate  court.  In  the  performance  of 
any  duty  Imposed  upon  him,  as  such,  by  law.   Nor  can  the  estate  be 
held  responsible  upon  the  ground  of  a  nuisance  erected,  or  permitted 
to  exist,  or  continue  upon  the  premises  belonging  to  it, as  tkie  sidewalk 
in  which  the  defect  existed  was  not  upon, or  appurtenant  to,  lands  the 
property  of  the  estate,  or  erected  and  kept  up  for  the  benefit  and  use 
of  any  premises  belonging  thereto.    Although,  after  notice  in  writing 
served  upon  the  administrator  to  r^Miir,  the  estate  Is  generally  liable 
in  account  with  its  administrator  for  the  expenses  of  such  repair.  If 
made  by  the  administrator,  and  If  not  made  by  him  within  the  time 
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required  by  law,  the  premises  adjoining  were  liable  to  assessment  to 
the  extent  of  tbe  contract  price  of  making  the  repair,  under  the  dlrec* 
tlon  of  the  street  superintendent,  jet  there  is  a  marl^ed  and  wide  dis- 
tinction between  the  liability  of  the  estate  for  the  expenses  of  the  re- 
pflin  and  its  liability  for  the  personal  tort  of  Its  administrator,  not 
•elected  by  or  In  any  manner  directed  by  or  under  the  control  of  par- 
ties interested  In  the  estate.  In  neglecting  to  perform  a  personal  duty 
imposed  upon  him  by  law.  The  very  nature  of  the  action  imp<^ts  a 
CQlpoUe  delinquency  or  misfeasance  of  a  sentient  being,  and  a  per- 
lonal  liability  in  consequence  thereof,  a  delinquency  or  misfeasance 
wlilch  cannot  be  afflnned  of  an  estate;  and  when  such  liability  is  ea- 
tabllshed,  and  the  extent  thereof  determined  by  the  Judgment  of  a 
competent  court,  it  Is  enforced  against  the  Individual  perpetrator  of 
tlie  wrong."  The  court  f  urCher  considered  the  lau^ruage  of  the  stat- 
nte  imposing  liability  for  a  delinquency  or  wrong  con«(lstlng  of  the 
AUlnre  to  keep  In  r^iair  a  public  Btreet  In  front  of  property  or  to 
troazd  the  public  from  excayatlons  In  such  a  street,  and  determined 
ttat  the  duty  imposed  was  a  personal  one  for  which  only  the  pcr- 
800  or  persons  In  <lef auH  were  made  liable  for  injuries  resulting  frooi 
neglect  The  court  then  added:  ''The  estate,  represented  by  a  per- 
son upon  whom  this  duty  la  cast,  is  no  more  liable  for  his  neglect 
of  a  personal  duty  than  It  would  be  for  a  fine  which  might  be  im- 
posed upon  him  by  a  criminal  court  fbr  assault  and  battery  com- 
mitted by  him  w^hlle  In  possession  of  sUch  estate:  Gray  ton  v.  Mungea*. 
9  Tex.  292;  Able  T.  Chandler,  12  Tex.  92;  02  Am.  Dec.  518.  No  ao- 
tloo  can  be  sustaiiied  against  an  executor  or  administrator,  as  such, 
on  a  penal  statute;  nor  when  the  cause  of  action  la  founded  upon 
any  malfeasance  or  misfeasance  is  a  tort,  or  arises  ex  delictu,  such  as 
trespass,  fUse  imprisonment,  assault  and  battery,  slander,  deceit  dl- 
Terdng  a  watercourse,  etc.,  when  the  complaint  imputes  a  tort  done 
to  person  or  goods  of  another  by  the  testator  or  intestate:  2  Williams 
on  Executors,  pp.  1470,  1471;  Wheatley  t.  Lane,  1  Sand.  216,  note  1; 
People  V.  Gibbs,  9  Wend.  29":  Eustace  v.  Jahns,  38  Cal.  3,  22. 

An  executor  or  administrator  may  unlawfully  interfere  with,  or 
take  possession  of,  land  respecting  which  the  decedent  has  made 
lome  conyeyance  or  lease,  or  has  otherwise  oorenan  ted  that  the  owner 
than  have  the  undisturbed  enjoyment  thereof,  and  the  question  must 
then  arise  whether  the  estate  is  answerable.  Thus  an  executor  or  ad- 
ministrator may  be  guilty  of  an  eylction  of  a  tenant  of  the  decedent, 
^  at  least,  of  doing  acts  which,  if  done  by  the  decedent  In  his  life- 
time, the  tenant  might  hare  elected  to  treat  as  an  eviction.  There 
are  some  rery  early  caaes  tending  to  show  that  for  such  eviction  the 

estate  of  the  decedent  may  be  answerable.    Ratcliffe  v. ^  1 

BL  &  Q.  80;  Forte  v.  Vine,  2  Bolle.  Abr.  21.  They  are  not  defensible 
Qp<Hi  principle.  It  is  well  settled  that  a  covenant  for  quiet  enjoy- 
ment is  not  broken  by  the  tortious  acts  of  third  persons:  Rawle  on 
Oovenants,  sec.  127,  p.  96;  King  v.  Reynolds,  67  Ala.  229;  42  Am.  Bep. 
107;  Playter  ▼.  Cunningham,  21  Oal.  229;  Moore  v.  Weber,  71  Pa.  St. 
fift;  10  Am.  Bep.  708:  Webb  v.  Alexander,  7  Wend.  281;  but  It  may  be 
troken  by  the  tortious  act  of  the  covenantor  or  by  acts  ot  third  per- 
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WMMi  In  the  aflsertlon  of  a  rlgiht  or  tbtle  paramonot  to  tbait 
of  sncb  coyenantor.  If,  after  tlie  death  of  one  boond  by  a 
ooFeamnt  for  quiet  enjoyment,  a  breacb  la  commttted  by  a 
third  pervon,  for  which  the  coivenantor  would  have  been  an- 
awerable  had  It  occurred  in  his  Ufeti'me,  hie  executor  or  ad- 
ndnlBtrator  te  answerable  in  his  official  capacity,  and  If  his 
lessor  Is  guilty  of  eylcition  or  taking  possession  of  property  devised 
to  his  tenant,  and  such  property  comes  into  the  possession  of  the  ex- 
ecutor or  administrator,  who  continues  the  possession,  claiming  the 
right  to  do  so  in  his  official  capacity,  an  action  may  be  sustained 
against  him  officially  to  recoyer  the  damages  suffered  from  such  erlc- 
tion  after,  as  well  as  before,  the  death  of  the  lessor:  Wells  ▼.  Tydell, 
10  East,  315;  Williams  ▼.  Burrell,  1  Com.  B.  402;  Hovey  t.  Newton,  11 
Pick.  421.  But  an  executor  or  administrator  has  no  more  right  by 
virtue  of  his  office  to  evict  a  tenant  or  eject  a  grantee  of  his  dece- 
dent, or  to  in  anywise  interfere  unlawfully  with  the  possession  of 
either,  than  he  has  to  do  a  like  wrong  against  a  person  who  never  had 
any  dealings  with  the  decedent  In  the  one  case,  as  well  as  in  the 
other,  his  act  is  a  mere  tort,  no  more  within  the  duties  or  powers  of 
his  office  than  would  be  the  publication  of  a  libel  or  the  commission 
of  an  assault  and  ba/ttery  by  the  personal  representative  upon  the 
person  entitled  to  the  benefit  of  the  covenant  made  by  decedent  Out- 
side of  what  he  may  lawfully  do  by  virtue  of  his  office,  the  penonal 
representative  of  the  decedent  should  be  regarded  as  a  third  person 
having  no  relation  to  him,  against  whose  conduct  he  has  not  stipu* 
lated,  and  therefore  his  estate  should  not  be  held  answerable  for  any 
unlawful  interference  by  such  representative  with  the  property  sub- 
ject to  the  decedent's  covenant  The  general  principle  controlling  the 
subject  of  liability  for  tortious  acts  has  thus  been  stated  "by  a  well 
known  writer:  "An  executor  or  administrator  cannot  be  sued  in  his 
representative  character  for  his  own  wrongful  act,  committed  so  as 
to  inflict  injury  upon  another  while  administering  the  estate.  For,  if 
liable  at  all,  the  act  is  outside  his  official  authority,  and  he  must  be 
«ued  and  held  responsible  as  an  individual":  Schouler  on  Bxecutors 
and  Administrators,  sec.  385.  This  rule  and  the  reasons  underlying 
It  seem  as  applicable  to  torts  consisting  of  the  eviction  or  ejectment 
by  an  executor  or  administrator  of  a  tenant  or  grantee  of  the  dece- 
dent as  to  any  other  claim  or  tortious  acts. 

Summary,  —The  general  rule  dedueible  from  all  the  authorities  upon 
the  subject  is,  that,  strictly  speaking,  an  estate  is  not  answerable  for 
contracts  or  wrongs  of  its  executor  or  administrator,  and  that  no  ac- 
tion at  law  can  be  sustained  against  him  as  such  on  account  of  any 
contract  made  or  act  done  by  him  after  the  death  of  the  testator 
or  Intestate,  but  that  if  he.  in  the  discharge  of  the  duties  of  Ms 
office  and  within  the  scope  of  his  authority,  procures  services  to  be 
rendered,  materials  to  be  furnished,  or  moneys  to  be  expended  for 
the  benefit  of  the  estate  for  which  he  is  entitled  to  charge  it,  the 
person  to  whom  he  is  liable  may,  in  some  instances,  when  otherwise 
without  adequate  remedy,  be  subrogated  to  the  righto  of  the  personal 
representotive,  and  proceed  to  compel  payment  directly  from  the 
••tate;    and,  perhaps,  even  in  the  case  of  the  commission  of  tort^ 
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gach  as  the  conrersloii  of  property  and  the  like,  the  estate  may, 
in  some  jailsdictloiui,  be  held  answerable  to  the  extent  to  which 
It  retains  the  fruits  of  such  torts.  Wheneyer  an  action  Is  sus-> 
talnable  at  all,  it  Is  In  the  nature  of  a  quantum  meruit  for 
something  received  and  held  by  the  estate,  and  the  liability  of 
the  estate.  In  whatever  form  it  may  be  asserted,  cannot  extend 
\Kj(m6.  the  value  of  that  which  it  has  received  and  retained,  and 
tbe  complainant  will,  under  no  circumstances,  be  granted  relief  which 
if  Inequitable  as  against  the  estate  and  the  persons  beneficially  inter- 
ested therein.  There  may,  indeed,  be  instances  in  which  an  estate  may 
be  answerable,  though  It  does  not  retain  the  benefits  of  something 
which  the  executor  or  administrator  has  rightfully  received  in  his 
official  capacity,  as  where  he,  being  authorised  to  make  a  sale  of  real 
er  personal  property  receives  a  bid  therefor,  accompanied  with  a  part 
or  the  whole  of  the  purchase  price,  and  the  sale  is  subsequently  dis- 
approYed  by  the  court,  or  the  property  Is  awarded  to  another  and 
higher  bidder,  in  which  event  the  first  bidder  is  entitled  to  the  return 
of  tfie  moneys  so  paid  by  him.  We  have  not  seen  any  decision 
determining  whether  in  such  a  case  the  executor  or  administrator  in 
]&  official  capacity,  or  otherwise  the  esrtate,  may  not  be  held  answer- 
ahle  for  such  moneys.  If  it  should  be  embezzled  or  otherwise  mis- 
appropriated by  the  executor  or  administrator,  and  he  should  also  be 
faisolrent,  the  question  will  be  presented  wheth^  the  loss  should 
tall  upon  the  estate  or  upon  the  person  who  thus  dealt  with 
tiie  personal  representative  within  the  limits  of  his  authority. 
Under  such  circumstances,  we  should  conclude  that  when  the 
moneys  were  so  received  by  the  executor  or  administrator  in  his 
official  caimclty,  they  became  the  property  of  the  estate,  and  that 
for  any  embeszlement  or  misappropriation  thereof  the  estate  must 
he  the  loser,  unless  It  can  secure  indemnity  by  some  proceeding 
against  its  representative  or  the  sureties  upon  his  ofllcial  bond,  and 
that  If  a  loss  must  be  suffered.  It  should  be  borne  by  the  estate  rather 
than  by  the  person  who  had  thus  bid  for  its  property  and  made  pay* 
Bent  on  account  thereof. 
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VisALiA  &  Tqlarb    Railroad  Co.  v.  Hydb. 

[110  California,  682.] 

CORPORATIONS  — ASSESSMENT— mABILITT  OP  PUR- 
CHASEIR  OR  STOCK.— One  purchastng  stock  In  a  corporation  aatl 
causing  a  transfer  thereof  to  be  made  to  himself,  and  entered  npan 
its  books,  becomes  substituted  to  his  render,  and  therefore  holds  sncb 
stock  on  the  same  conditions  and  subject  to  the  same  obligation* 
as  such  vendor  held  It  upon  prior  to  the  transfer. 

CORPORATIONS.—  A  STOCKHOLDER  TRANSFBRRINO 
HIS  STOCK  In  a  corporation  after  the  levying  of  an  assessment 
thereon,  without  the  transfer  being  entered  on  the  books  of  the  cor- 
poration, remains  liable  for  the  amount  of  such  assessment 

CORPORATIONS.— IP  STOCK  HAS  BEEN  ISSUED  WITH- 
OUT THE  SUBSCRIPTION  THEREFOR  BEING  PAID  In  full,  and 
is  afterward  transferred,  the  purchaser  becomes  personally  liable 
for  the  amount  oif  such  subscription  remaining  unpaid. 

CORPORATIONS.— AN  ACTION  TO  RECOVER  AN  ASSESS- 
MlfiNT  UPON  THE  BAIjANOB  REMAINING  UNPAID  FOB 
STOCK  Issued  by  a  corporation  cannot  be  resisted  on  the  ground 
that  the  defendant  did  not  own  the  stock  when  the  liability  waa 
incurred  to  meet  which  the  assessment  was  made,  nor  on  the  ground 
that  the  corx)oration  has  assets  sufficient  to  meet  all  its  liabilities. 
The  obligation  of  the  defendant  rests  upon  the  contract  of  subscrii>- 
tion.  The  propriety  of  making  the  assessment  or  otherwise  compel- 
ling the  payment  of  the  subscription  has  been  placed  in  the  dlscretioD 
of  the  board  of  trustees. 

Lamberson  &  Middlecoff^  for  the  appellant. 

Hannah  &  Miller^  for  the  respondent 

•**  HARRISON,  J.  The  plaintiff  is  a  corporation  under  the 
laws  of  this  state,  for  the  purpose  of  constructing  and  operating 
a  railroad  between  the  city  of  Visalia  ***  and  the  town  of 
Tulare,  and  was  incorporated  November  1,  1887,  with  a 
capital  stock  of  one  hundred  thousand  dollars,  divided  into 
one  thousand  shares  of  one  hundred  dollars  each,  aU  of 
which  was  subscribed  for,  and  upon  each  share  of  which 
stock  there  had  been  paid  into  the  corporation  the  sum 
of  fifty  dollars.  On  March  28,  1894,  the  directors  of  the 
corporation  levied  an  assessment  of  ten  dollars  upon  each 
share  of  the  capital  stock,  and  in  the  order  levying  the  assessment 
fixed  a  day  on  which  the  stock  would  be  delinquent,  and  also  a 
day  for  the  sale  of  the  delinquent  stock.  After  the  day  specified 
foT  declaring  the  stock  delinquent,  and  before  the  sale,  the 
board  of  directors,  by  an  order  in  that  behalf,  elected  to  waive 
and  abandon  further  proceedings  for  the  collection  of  the  assess* 
ment  by  a  sale  of  the  stock,  and  to  proceed  by  action  to  recover 
the  amount  that  should  be  delinquent.  November  29,  1890,  the 
defendant  became  the  owner  of  one  hundred  shares  of  the  capital 
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•tcK^  wliich  had  been  originally  subscribed  for  by  Thomas 
Creighton^  and  on  that  day  a  certificate  for  said  one  hundred 
eharea  of  stock  was  issued  to  and  received  by  him^  and  he  was 
tlien  registered  on  the  books  of  the  plaintifl  as  the  owner  there* 
of,  and  has  since  remained  registered  as  such  stockholder.  The 
present  action  is  brought  to  recover  from  him  the  amount  of 
the  assessment,  by  virtue  of  the  provisions  of  section  349  of 
the  Civil  Code.  The  answer  to  the  complaint  does  not  question 
tlie  regularity  of  the  steps  taken  in  levying  the  assessment^  or 
in  the  election  of  the  plaintiff  to  proceed  by  action  to  collect  the 
saiue,  or  that  the  plaintiff  was  indebted  in  an  amount  greater 
than  the  amount  of  the  assessment;  but  sets  up  as  special  de- 
fenses that^  at  the  time  the  plaintiff  incurred  the  liability  for 
which  he  alleges  the  assessment  was  levied^  he  was  not  e  stock- 
holder; that  prior  to  the  commencement  of  the  action  he  had 
sold,  indorsed^  and  delivered  the  shares  of  stock  to  another  per- 
son; and  that  at  the  time  of  levying  the  assessment  the  plain- 
tiff had  sufficient  property  with  which  to  meet  all  of  its  obliga- 
tions^ •*•  without  levying  an  assessment  therefor.  The  plain- 
tiff had  judgment  and  the  defendant  has  appealed. 

1.  By  purchasing  the  stock  from  Creighton,  and  causing  a 
transfer  thereof  to  himself  to  be  entered  upon  the  books  of  the 
plaintiff,  the  defendant  was  substitirted  for  Creighton  as  a  stock- 
holder of  the  corporation,  and  thereafter  held  the  shares  on  the 
same  conditions,  and  subject  to  the  same  obligations,  as  did 
Creighton  prior  to  the  transfer:  Morawetz  on  Corporations,  sec. 
159;  Cook  on  Stock  and  Stockholders,  sec.  256;  Hall  v. 
United  States  Ins.  Co.,  5  Gill,  4«4;  Hartford  etc.  R.  R.  Co. 
V.  Boorman,  12  Conn.  630;  Upton  v.  Hansbrough,  3 
Biss.  417;  Merrimac  Min.  Co.  v.  Bagley,  14  Mich.  501.  In 
the  case  last  cited^  the  court  say:  '*The  very  essence  of  a  cor- 
poration consists  in  its  corporate  succession,  which,  in  sixxrk 
companies,  is  kept  up  by  the  substitution  of  one  owner  for  an- 
other in  the  proprietorship  of  shares.  If  the  original  stockhold- 
ers stand  under  different  relations  to  the  company  from  their 
assigns,  the  corporation  itself  loses  some  of  its  attributes  by  the 
substitution,  or  else  becomes  introduced  into  more  oomiplicated 
relatipnB.  It  seems  to  be  an  unavoidable  comclusion  that  every 
liability  which  attaches  to  a  stockholder,  as  such,  is  inseparable 
from  the  ownership  of  the  stock.''  And  in  Hartfoxd  etc.  R.  R. 
Co.  T-  Boorman,  12  Conn.  530,  it  is  said:  "The  reasons  for  sub- 
jecting the  original  fobecribers  to  personal  liahiliiy  apply  with 
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equal  force  to  those  who  become  stockholdero  by  purcbMe.  The 
relation  of  stockholder  and  company  exista.  A  printy  between 
them  ifl  created.'' 

The  defendant  did  not  diTest  himself  of  this  liability  by  an 
assignment  of  the  certificate  to  another  subsequent  to  the  levy 
of  the  assessment^  especially  as  his  assignee  did  not  procure  a 
transfer  to  himself  upon  the  books  of  the  corporation.  For  the 
purpose  of  ascertaining  those  who  are  liable  to  it  for  the  amount 
of  the  assessment^  the  corporation  can  look  only  to  the  list  of 
stockholder  as  their  names  are  registered  upon  its  books. 

^''  2.  The  liability  of  the  defendant  to  the  creditors  of  the 
corporation  for  his  proportion  of  their  claims  against  the  cor- 
poration^ and  his  liability  to  the  corporation  for  the  unpaid 
portion  of  his  subscription^  are  entirely  distinct^  and  rest  upon 
different  principles.  The  stockholder  is  liable  to  a  creditor- 
upon  only  such  liabilities  as  were  incurred  during  the  time  he 
has  been  a  stockholder,  but  he  is  liable  to  the  corporation  for 
the  unpaid  portion  of  his  subscription^  wheneyer  the  corpoivr 
tion  may  choose  to  call  it  in;  and,  wUle  the  creditor  may  en- 
force his  claim  against  the  corporation,  and  seek  its  entire  satia- 
faction  out  of  the  corporate  property,  he  can  recover  from  the 
stockholder  only  his  proportionate  part  of  the  claim.  The  cor- 
poration is  authorized  to  levy  an  assessment  for  the  express  pur- 
pose of  providing  a  fund  with  which  to  meet  its  outstanding 
obligations,  and  it  is  no  defense  to  the  assessment  that  the  de- 
fendant was  not  a  stockholder  at  the  time  the  obligation  was 
contracted  or  the  liability  incurred.  Nor  is  it  any  defense  that 
the  corporation  has  sufficient  property  with  which  to  meet  its 
obligations.  The  liability  of  the  defendant  rests  upon  his  con- 
tract of  subscription,  and  the  propriety  or  necessity  of  requiring 
him  to  pay  it  for  the  purpose  of  meeting  the  corporate  liabilities^ 
rather  thim  to  resort  to  property  in  the  hands  of  the  corporation 
with  which  to  meet  such  liabilities,  has  been  placed  in  the  discxe- 
tion  of  the  board  of  directors. 

The  judgment  and  order  are  affirmed. 

Qaroutte,  J.,  and  Yan  Fleet,  J.,  concurred. 

CORPOBjIlTIONS— MABIDITT  OF  TRANfiFEStBOS  OF  STOOK. 
A  purchaser  from  the  original  subecrKber  to  stock  Is  substltntM  to 
his  obligations,  as  well  as  his  rights,  and  being  accepted  by  the  corpo- 
ration as  a  stockholder  a  privity  ia  estabdished  between  them:  Mer- 
rimac  Min.  Co.  r.  Levy,  54  Pa.  St  227;  93  Ajn.  Dec.  697;  BeU's  Ap- 
peel,  116  Pa.  St.  88;  2  Am.  St.  Rep.  692,  and  note.  The  asfiignee  of 
certificates  of  stodc  takes  them  subject  to  all  equities  ^^iting  acmlnst 
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tbe  assignor:  Young  t.  South  Tredegar  Iron  Co.,  85  Tenn.  189;  4  Am. 
St.  Rep.  752,  and  note.  See,  further,  the  extended  notes  to  West 
NashTille  Planing  MUl  Ck>.  t.  NashTllie  Sar.  Banlc,  6  Am.  St  Repu 
888»  and  Thomymu  t.  Bano  Say.  Bank,  8  Am.  St.  Bep.  830.  880. 


Kaufman  v.  Shain. 

[Ill  CAUPMuaA,  la] 

AMBNDMBNT  AND  OOBBJBOTION  OF  BBOOBDS.— Krerr 
court  of  record  has  the  inherent  right  to  cause  Its  acts  and  piocetd- 
IngB  to  be  correctly  set  forth  in  its  records;  and  whencTer  it  is 
properly  brought  to  the  knowledge  of  the  court  that  a  record  made 
by  the  <derk  does  not  correctly  show  the  order  or  direction  whl^  was 
tn  fact  made  by  the  court  at  the  time  it  was  giren,  the  court  has 
avthorlty  to  correct  its  record  in  accordance  with  the  facts,  but  It  can- 
nott  under  the  form  of  an  amendment  of  its  record,  correct  a  Judicial 
error«  or  make  of  record  an  order  or  Judgment  that  was  nerer  in  fact 
given. 

AMENDMENT  OF  BBOOBD--OONOLI7BiyBNB8S  OF  AC- 
nON  OF  COURT.— A  motion  to  amend  a  minute  entry  must  be  ad- 
dre^»ed  to  the  court  in  which  the  entry  is  made,  and  the  amount  and 
kind  of  0?ldence  requisite  to  satisfy  that  court  as  to  what  was  its 
real  order  must  rest  with  that  court,  its  determination  upon  any  con- 
flict of  evidence  concerning  the  order  actually  made  being  conclustYe. 

ABOINDMEINT  OF  BBCORD  AFTER  TE7RM.— The  common- 
law  rule  that  a  court  record  can  be  amended  after  the  term,  only 
wlien  there  is  something  in  the  record  to  amend  by,  does  not  extend 
to  minute  entries,  or  orders  of  court  not  forming  a  paxt  of  the  Jadg- 
ment-roU. 

AMENDMENT  OF  RECORDS— TIME.— The  power  of  a  court 
10  amend  its  records  to  make  them  correspond  with  the  facts,  may  be 
exercised  at  any  time. 

AMENDMEO^T  OF  RECORD— ORDER  OF  DISMISSAL.— If 
an  order  dismissing  an  action  is  entered  by  the  clerk  in  the  minute- 
book  in  connectioo  with  an  order  sustaining  a  demurrer  without  argu. 
mcnt.  In  the  absence  of  plaintiff  and  of  one  of  the  codefendants, 
tbe  court  may  at  any  time,  or  as  Inte  as  three  years  afterward,  upon 
satisfactory  proof  that  there  has  be^  no  order,  in  fact*  made  direct- 
ing a  dismissal  of  the  action,  correct  the  entry,  and  it  may  also  set 
aside  the  Judgment  of  dismissal  ait  any  time  within  six  months  after 
Its  entry.  It  is  immaterial  that  the  Judgment  was  in  favor  of  tbe 
moving  party,  or  entered  at  his  request.       \ 

AMENDMEINT  OF  JUDG-MENT.— It  is  not  necessary  that  the 
minute  entry  on  the  record  of  the  court  should  have  been  actually 
amended  in  accordance  with  an  order  therefor  before  it  is  available 
upon  motion  to  amend  the  Judgment  resting  on  such  erroneous  entry. 
The  direction  for  amendment  is,  for  the  purposes  of  such  motion, 
equivalent  to  actual  amendment 

Oaiber^  Boalt  &  Bishop^  for  the  appellanti. 
F.  Shay,  for  the  respondent 

^®  HARRISON,  J.    An  amended  complaint  was  filed  in  this 
action  May  16^  1890,  to  which  a  demurrer  was  filed  by  tbe  de- 
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fendaiita  Herrlich  and  Hanlon,  May  2dd,  and  by  the  defendant 
Davis,  June  4th.  Octaber  10, 1890,  the  demurrer  of  Herrlich  and 
Uanlon  came  on  for  argument,  and  was  sustained  by  the  courts 
and  thereupon  the  clerk  made  the  following  entry  in  his  minutes 
under  the  title  of  the  cause;  ^^In  this  case  the  demurrer  of  the 
defendants,  Julie  Herrlich  and  John  F.  Hanlon,  to  the  second 
amended  complaint  coming  on  regularly  this  day  to  be  heard,  it 
is  by  the  court  ordered,  on  motion  of  counsel  for  said  defend- 
ants, that  said  demurrer  be  and  the  same  is  hereby  sustained.  It 
is  further  ordered  by  the  court  that  this  cause  be  and  the  same 
is  hereby  dismissed.^'  Thereafter,  on  the  14th-  of  March,  1894,  a 
judgment  was  entered  by  the  clerk  in  accordance  with  said  ** 
entry,  dismissing  the  action,  and  in  favor  of  the  defendants  for 
their  costs.  May  4,  1894^  the  defendant  Davis,  in  accordance 
with  a  previous  notice  to  the  plaintiff  therefor,  moved  the  oourt 
for  an  order  amending  the  above  minute  entry,  by  striking 
therefrom  the  clause,  ^t  is  further  ordered  by  the  court  that 
this  cause  be  and  the  same  is  hereby  dismissed,''  upon  the  ground 
that  said  entry  upon  the  minutes  was  not  the  order  made  by  the 
court,  and  was  not  authorized  or  directed  to  be  entered  by  the 
court;  and  also  that  the  judgment  be  amended  by  limiting  its 
effect  to  the  defendants  Herrlich  and  Hanlon;  and,  in  sinpport  of 
his  motions,  presented  the  affidavit  of  the  shorthand  reporter  of 
the  court,  setting  forth  what  had  transpired  in  court  on  the  day 
the  order  sustaining  the  demurrer  was  made.  After  hearing  the 
motions  and  the  evidence  offered  in  support  thereof,  the  court 
made  an  order  August  20,  1894,  directing  that  the  minutes  be 
amended  by  striking  out  the  words,  *1t  is  further  ordered  by  the 
oourt  that  this  cause  be  and  the  same  is  hereby  dismissed,''  and 
that  the  judgment  entered  on  the  14th  of  March  be  set  aside. 
From  this  order  the  plaintiff  has  appealed. 

Every  oourt  of  record  has  the  inherent  right  and  power  to 
cause  its  acts  and  proceedings  to  be  correctly  set  forth  in  its  rec- 
ords. The  clerk  is  but  an  instrument  and  assistant  of  the  court, 
whose  duty  it  is  to  make  a  correct  memorial  of  its  orders  and  di- 
rections; and,  whenever  it  is  properly  brought  to  the  knowledge 
of  the  court  that  the  record  made  by  the  clerk  does  not  correctly 
show  the  order  or  direction  which  was  in  fact  made  by  the  court 
at  the  time  it  was  given,  the  authority  of  the  court  to  cause  its 
records  to  be  corrected  in  accordance  with  the  facts  is  un- 
doubted: Matter  of  Wrig-ht,  134  IT.  S.  136;  Balch  v.  Shaw,  7 
Cuah.  282;  Fay  v.  Wenzell,  8  Cuah.  816;  Frink  t.  Erink,  43  N. 
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H.  508;  80  Ahl  Dec.  189;  Ciim  y.  Kesaing,  89  CaL  486;  23  Ahl 
St  £ep.  491.  In  the  exercise  of  this  power^  the  court  is  not, 
however,  authorized  to  do  more  than  to  make  its  records  corres- 
pond to  the  actual  facts,  and  cannot,  under  ^^  the  form  of  an 
amendment  of  its  records,  correct  a  judicial  error,  or  make  of 
record  an  order  or  judgment  that  was  never  in  fact  given:  Egan 
V.  Egan,  90  CaL  15.  The  power  to  change  its  judgment,  as  well 
as  the  time  within  which  such  change  may  be  made,  depend  upon 
different  principles,  and  it  was  held  in  this  state,  until  a  different 
role  was  prescribed  by  statute,  that  this  power  could  not  be  ex- 
ercised after  the  adjournment  of  the  term  in  which  the  judgment 
had  been  entered:  Baldwin  v.  E^ramer,  2  CaL  582;  Morrison  t. 
Dapman,  3  Oal.  255;  Garpentier  v.  Hart,  5  GaL  406;  Lattimer  v. 
Byan,  20  Gal.  628;  Willson  v.  McEvoy,  25  CaL  169;  Casement  v. 
Binggold,  28  Oal.  335.  The  history  and  development  of  the  pro- 
cedure in  this  state  upon  this  subject  is  set  forth  in  Brackett  v. 
Banegas,  99  Gal.  623.  In  Branger  t.  Chevalier,  9  GaL  172,  the 
same  rule  was  appUed  to  an  order  revoking  the  settlement  of  a 
statement  on  the  ground  that  by  being  filed  the  statement  had 
become  a  part  of  the  record.  In  De  Castro  v.  Richardson,  25  Cal. 
49,  the  rule  was  applied  to  an  order  amending  a  previous  order 
granting  time  within  which  to  prepare  a  statement  on  motion 
for  a  new  trial,  but  in  Sjmnagel  v.  Bellinger,  34  Gal.  476,  tbi 
court  held  that  it  had  erred  in  making  such  application;  thati 
notwithstanding  the  adjournment  of  the  term  after  judgmen'i 
had  been  entered,  the  court  had  jurisdiction  to  correct  o# 
amend  orders  made  in  proceedings  for  a  new  trial,  for  ih^ 
reason  that  such  orders  did  not  form  a  part  of  the  '^recoi4.^ 
which  had  become  final  by  the  adjournment;  and  in  WillsoTi  t« 
Cleaveland,  30  Gal.  192,  it  was  held  that  the  adjournment  for 
the  term  did  not  affect  the  jurisdiction  of  the  court  over  iia  or- 
ders made  during  that  term,  unless  final  judgment  in  the  case 
had  been  entered.  The  same  question  was  argued  by  counsel  in 
Hegeler  v.  Henckell,  27  Cal.  491,  but,  as  it  did  not  appear  from 
the  record  that  any  order  amending  the  minutes  had  been  made, 
the  point  was  not  passed  upon  by  the  court. 

Whether  the  clerk  has  correctly  recorded  an  order  made  by 
the  court,  or  whether  an  amendment  of  the  ^  entry  shall  be 
made  so  thaifc  the  minutes  shall  correctly  express  what  was  done 
or  directed,  is  to  be  determined  by  the  court  in  which  the  mo- 
tion is  made;  and  the  evidence  that  may  be  offered  in  support  of 
the  motion  mnst  be  satisfactory  to  the  judge  of  that  court.  The 
niytion  to  oonect  a  minute  entry  is  eminently  addressed  to  ibe 
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court  in  irhicli  the  entry  is  made,  and  iti  detenninatioxi  upon 
any  oonAict  of  evideDice  concerning  the  cider  that  it  had  made 
ifl  not  open  to  review.  'The  amount  and  kind  of  evidence  req- 
uisite to  satisfy  that  court  as  to  what  was  the  real  order  of  the 
court,  and  what  was  the  proper  entry  on  the  docket  or  extended 
record,  must  rest  with  that  court'':  Fay  y.  Wenzell,  8  Cush.  315. 
In  acting  upon  the  motion,  the  judge  is  in  the  exercise  of  one 
of  the  functions  of  his  judicial  office,  and  will  not  direct  the 
amendment  unless  the  evidence  is  such  as  will  clearly  satisfy  him 
that  the  entry  does  not  correctly  express  the  order  which, was 
made.  If  the  motion  is  made  upon  the  day  succeeding  the  em- 
try,  his  own  memory  of  what  he  had  directed  might  be  sufficient^ 
(whereas,  if  there  had  been  a  great  lapse  of  time  between  the 
making  of  the  entry  and  the  motion  for  its  amendment,  ha 
would  naturally  require  more  explicit  evidence  that  the  entry 
was  incorrect:  See  Porter  v.  Yaughan,  22  Yt  2G9. 

The  court  is  not  precluded  from  correcting  the  entry  merely 
because  the  ^'record''  does  not  show  that  it  is  itself  incorrect. 
The  rule  at  common  law,  that  the  record  can  be  amended  only 
when  there  is  something  in  the  record  to  amend  by,  was  applied 
when  it  was  sought  to  amend  a  judgment  at  a  term  of  the  court 
subsequent  to  that  in  which  it  had  been  signed  and  enrolled, 
but  it  has  no  application  to  the  amendment  of  matters  that  do 
not  form  a  part  of  the  judgment-roll  or  "record/'  Until  the 
entry  of  the  judgment  the  record  was  in  the  breast  of  the  court. 
Afterward  it  was  in  the  roll.  It  was  only  the  "record"  thus  made 
up  which  imported  absolute  verity.  "The  making  up  of  the 
judgment-roll  is  the  equivalent,  under  our  practice,  of  the  entry 
of  record  ^^  at  common  law":  De  Castro  v.  Richardson,  25  Cal. 
49.  So  long  as  the  matters  remained  "in  paper,"  that  is,  before 
the  record  had  been  enrolled  on  parchment,  it  was  not  a  matter 
of  record,  but  was  subject  to  amendment  upon  mere  suggestion: 
1  Tidd's  Practice,  697,  711.  Mere  entries  in  the  minutes  of  the 
court  are  not,  properly  speaking,  matters  of  record:  Weed  t. 
Weed,  26  Conn.  344.  They  become  so  only  by  being  incorpo- 
rated into  bills  of  exception,  and  thus  made  a  part  of  the  judg- 
ment-roll. In  Spanagel  v.  Dellinger,  34  Cal.  476,  the  original 
entry  in  the  minutes  of  the  court  gave  the  appellant  time  within 
which  to  prepare  a  "statement  on  appeal,"  and  after  the  ad- 
journment of  the  term  the  court  directed  an  amendment  of  the 
entry  by  causing  it  to  read  a  '^statement  on  motion  for  a  new 
trial."  There  was  no  record  or  minute  entry  that  such  an  order 
had  been  made,  and  the  amendment  was  allowed  upon  a  showing 
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by  the  affidavit  of  the  attorney  that  8u<eh  was  the  order  that  had 
been  made.  In  Crim  v.  Kesaing,  89  Cal.  486,  23  Am.  St.  Bep. 
491,  an  order,  of  which  there  was  no  entry  in  the  minutes,  wai 
made  and  entered  nunc  pro  tunc  upon  ^^proofs  to  the  Batiafacti<Mi 
of  the  court.''  In  Bousset  t.  Boyle,  45  Cal.  64,  after  the  judg- 
ment had  been  affirmed  by  the  supreme  court,  it  was  amended  in 
matter  of  substance,  upon  a  showing  of  matters  outside  of  the 
record  that  it  did  not  conform  to  the  judgment  which  had  been 
in  fact  rendered.  In  Weed  t.  Weed,  25  Conn.  344,  it  is  said: 
^t  is  often  the  case  that  the  court  announces  in  open  court  the 
decision  whidh  it  has  made,  without  furnishing  the  clerk  with 
any  writing  upon  the  subject.  Were  the  latter  to  make  a  mis* 
take  in  Altering  up  the  judgment,  the  injured  party  would  be 
remediless,  unless  tiie  mistake  could  be  corrected  upon  the  testi- 
mony of  tlie  judge  who  made  the  decision,  and  the  counsel  and 
others  who  were  present  and  heard  it  announced.''  In  Fiink  t. 
Frink,  43  N.  H.  508,  80  Am.  Dec.  189,  tiie  court  said:  '"We 
Hunk  it  dear  upon  the  authorities  that  the  court  may  make  suoh 
amendments  upon  any  competent  legal  evidence,  that  they  are 
the  proper  judges  as  to  the  ^^  amount  and  kind  of  ervi- 
dence  requisite  in  each  case  to  satisfy  them  what  was  the  real 
order  of  the  court  or  actual  proceeding  before  it;  what  was  the 
proper  entry  to  be  made  upon  the  docket,  and  how  the  record 
should  be  extended":  See,  also,  Oillett  t.  Booth,  95  HI.  188; 
Bank  v.  Seymour,  14  Johns.  219;  Hunt  t.  Wallis,  6  Paige,  375. 

This  power  of  a  court  to  amend  its  records  so  that  they  may 
correspond  with  the  fact,  and  correctly  express  what  was  done  by 
the  court,  may  be  exercised  at  any  time:  Ciim  t.  Kessing,  89 
Cal.  486;  23  Am.  St  Rep.  491;  Egan  v.  Egan,  90  Cal.  16;  Frink 
T.  Prink,  43  N.  H.  608;  80  Am.  Dec.  189;  Balch  t.  Shaw,  7 
Cosh.  282;  Pay  v.  Wenzell,  8  CubIl  315;  Hart  y.  Reynolds,  8 
Cow.  42,  note,  '^o  lapse  of  time  will  divest  the  court  of  its 
fofwet  or  absolyo'it  from  its  duty  to  supply  deficiencies  in  the 
records  of  its  own  proceedings  where  justice  and  the  truth  ot 
the  case  require  it":  Lewis  y.  Boss,  37  Me.  230;  59  Am.  Dec.  49. 
In  Cradock  y.  Radford,  4  Mod.  371,  the  court  ordered  the  roU 
to  be  brought  in  and  amended  twenty  years  after  the  judgment 
had  been  signed.  In  Prink  y.  Prink,  43  N.  H.  508,  80  Am.  Dec 
189,  the  amendment  was  allowed  after  a  lapse  of  twelye  yean, 
and  in  Balch  y.  Shaw,  7  Cush.  282,  a  still  longer  time  had  inter- 
yened  between  the  entry  and  the  amendment  In  Crim  y.  Kee- 
amg,  89  Cal.  486,  23  Am.  St.  Bep.  491,  the  court  in  January  or- 
dered a  nunc  pro  twM  order  to  be  made,  as  of  the  preyious 
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Marchy  prior  to  the  trial  of  the  oaufle.  In  Bouaset  y.  Boyle,  45 
Gal.  64,  the  court  permitted  the  ameadment  several  years  after 
the  entry  of  the  judgment,  and  after  it  had  heen  afSrmed  in  the 
supreme  court 

In  view  of  the  foregoing  principles,  the  order  of  the  superior 
court  must  be  affirmed.  From  the  affidavit  of  the  shorthand  re- 
porter, it  appeared  that  vhen.the  demurrer  was  called  for  ar- 
gument there  was  no  appearance  on  behalf  of  the  plaintiff,  and 
that  the  demurrer  was  sustained  on  the  motion  of  the  attorney 
for  the  demurring  party  without  argument,  and  that  when^  upon 
the  direction  of  the  court  that  the  demurrer  be  sustained,  the 
attorney  asked  for  judgment,  the  conrt  replied:  'TTie  demurrer 
is  sustained.  I  haven^t  allowed  any  **  amendment.  If  yon 
desire  it,  let  judgment  be  entered  dismissing  the  action.  I  say 
that  mujst  follow  as  a  matter  of  course;  but  I  simply  aufltsm  the 
demurrer  here.*' 

It  may  be  conceded  that  the  remarks  of  the  court  are  not  en- 
tirely free  from  ambiguity,  but,  for  the  purpose  of  resolving 
this  ambiguity  and  determining  what  order  was  then  made,  the 
court  was  justified  in  holding  that  the  final  statement,  ^T.  simply 
sustain  the  demurrer  here,''  was  to  be  taken  as  qualifying  the 
prior  announcement  to  the  attorney  that  judgment  would  be 
entered  dismissing  the  action,  if  he  desired  it,  and  as  declaring 
to  him  that  before  such  order  would  be  entered  some  additional 
motion  must  be  made  by  him.  In  addition  to  this  affidavit,  there 
was  before  the  judge  at  the  hearing  of  the  present  motion  the 
calendar  and  note-book  kept  by  him,  upon  which  was  the  follow- 
ing entry  written  by  him:  "Kaufman  v.  Shain  et  al.  Demurrer 
of  J.  F.  Hanlon  and  Julie  Herrlich  to  second  amended  com- 
plaint. Demurrer  sustained.  Action  dismissed,  if  counsel  are 
present."  Through  the  words  "if  counsel  are  present,"  a  pencil 
mark  had  been  drawn,  but  it  did  not  appear  when  or  by  whom  it 
was  drawn.  There  was  another  demurrer  to  the  complaint  in 
behalf  of  other  defendants  pending  before  the  couri^,  and  none 
of  the  counsel  for  either  the  plaintiff  or  any  other  party  to  the 
action  was  present  This  showing  on  behalf  of  the  respondent 
was  sufficient  to  sustain  a  finding  by  the  judge  that  there  had 
been  no  order  made  by  him  directing  a  dismissal  of  the  action, 
and  to  authorize  the  minutes  to  be  corrected  accordingly.  The 
plaintiff  presented  no  evidence  contravening  the  above  showing, 
end  introduced  only  the  minute  entry  itself  and  the  judgment- 
roll  containing  the  judgment  subsequently  entered  thereen. 

That  portion  of  the  order  setting  aside  the  judgment  mnft 
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dflo  be  affinnedL  Such  an  order  necessarily  followed  the  order 
Amending  the  minnte  entry.  The  objection  npon  the  gronnd  of 
lapse  of  time  has  no  application,  for  the  reason  that  the  motion 
to  amend,  as  ^  well  as  the  order  amending  the  judgment,  were 
made  within  less  than  six  months  after  the  judgment  wtis  en- 
tered. It  was  not  necessary  that  the  minute  entry  should  hart 
been  actually  amended  in  accordance  with  the  order  therefor  b^ 
fore  it  was  available  upon  the  motion  to  amend  the  judgment. 
The  direction  for  its  amendment  was,  for  the  purpose  of  that 
motion,  equiralent  to  its  actual  amendment  Upon  the  amend- 
ment of  the  minute  entry,  the  premises  upon  which  the  judg- 
ment rested,  and  which  were  recited  therein,  fell,  and  as  it  ap- 
peared to  the  court  that  a  judgment  had  been  entered  by  the 
deA  without  any  direction  therefor,  the  court  was  authorized  to 
set  it  aside  at  any  time  within  six  months  after  its  entry,  eyen 
npon  its  own  motion,  and  without  any  request  therefor. 
Whether  the  judgment  had  been  entered  at  the  request  of  the 
regpandent  or  not  was  immateriaL  If  the  derk  had  no  author- 
ity to  enter  it,  it  could  not  be  binding  upon  him,  eren  though  it 
purported  to  be  a  judgment  in  his  favor;  and  be  was  not  pre- 
eluded  from  seeking  to  haye  it  set  aside  eyen  it  it  had  been  ei^ 
tered  at  his  request 
The  Older  is  affirmed. 

Van  Fleet,  J.,  and  Garoittte^  Jf  ooneoivsdL 

Hearing  in  Bank  denied. 

OOITBTB— AMlINI>MirNT  OF  BBOORD8.— There  ean  be  bo  douM 
ef  the  general  power  of  a  court  to  amend  Its  records  or  Its  process  so 
as  to  make  them  conform  to  the  truttt:  Dewegr  y.  Peeler,  161  liasi. 
U5;  42  Am.  St  Rep.  899,  and  note. 

GOIJRTS^AMBNDMBNT  OF  RBOORDS  AFTER  TIDRM.— The 
court  may  amend  its  record  so  aa  to  make  It  conform  to  the  truth, 
eyen  aftmr  tbe  term  has  expired:  Crew  t.  McCafferty,  124  Pa.  8t  200; 
10  Am.  St.  Rep.  578,  and  note;  Gibson  t.  Chouteau,  45  Mo.  171;  100 
Am.  Dec  806,  and  note;  Hogne  t.  Oorblt^  156  DL  640;  47  Adel  St. 
Bep.  282,  and  note. 

AM,  BL  Bvw  Yflk  UL— IS 
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[Ill  Cauvobnia,  39.] 

BALES-WARRANTY— LIABILITY  TO  TmRD  PBBSON.— If 
a  tradesman  sella,  or  furnishes  for  use,  an  article  actually  nntotuiA 
and  dangeroQB^  but  which  he  belleyes  to  be  safe,  and  warrants  accord- 
ingly,  he  is  not  liable  for  injuries,  resulting  from  its  defectiye  or 
unsafe  condition,  to  a  person  who  is  neither  a  party  to  the  contract 
with  him  nor  one  for  whose  benefit  the  contract  waa  made. 

SALES— WARRANTY— KNOWN  DEFECT— LIABILITY  TO 
THIRD  PERSON.— If  a  tradesman  sells  or  furnishes  an  article,  rep- 
resenting it  to  be  safe  for  the  uses  it  is  designed  to  serve,  when  he 
knows  it  to  be  dangerous  because  of  concealed  defects,  he  oommita 
a  wrong.  Independent  of  his  contract,  and  renders  himself  liable  to 
another  person,  without  notice  of  such  defects,  for  any  injury 
which  may  be  reasonably  contemplated  as  likely  to  result,  and  which 
does 'in  fact  result,  therefrom  to  that  person,  or  to  any  other  without 
notice  and  who  is  not  himself  in  fault 

SALES-WARRANTY— KNOWN  DEFECTS.— Although  a  fold- 
ing bed  is  not  ordinarily  a  dangeroua  instrumentality,  this  fact  does 
not  reliere  the  vendor  from  liabill^  for  injury  to  a  third  person, 
if  such  vendor,  in  making  the  sale,  represents  the  bed  to  be  eafe, 
knowing  it  to  be  really  unsafe  for  the  purposes  for  which  It  Is 
Intended  to  be  used. 

SALES-WARRANTY— KNOWN  DEFECT— NEGLIGENOB^ 
PROXIMATE  CAUSE.— To  render  the  purchaser  of  an  unsafe  and 
defective  articie,  represented  by  the  seller  to  be  safe,  the  culpable 
Intervening  cause  relieving  the  vendor  from  liability  for  injury  to  ft 
third  person,  the  purchaser  must  actually  know  of  the  defect  in  th* 
article  purchased. 

H.  A.  Clement  and  Clement^  Gannon,  E3ine  &  Stradley^  for 
the  appellant. 

O.  B.  Lawrence,  for  tbe  respondent 

^  BSITT,  a  It  is  alleged  in  the  complaint  in  this  case, 
among  other  things,  that  defendants  were  engaged  as  copartnen 
in  the  business  of  selling  household  furniture,  and  that  among 
the  wares  dealt  in  by  them  were  certain  folding  beds,  which 
were  represented  and  warranted  by  defendants  to  their  customers 
and  the  public  to  be  saf^  for  use;  that  defendants,  in  the  course 
of  said  business,  sold  and  delivered  one  of  said  beds  to  a  Mr.  Ap- 
person  and  his  wife,  and  expressly  represented  and  warranted  to 
them  that  such  bed  was  so  constructed  that  it  would  stand  up- 
right against  the  wall,  and  when  wanted  for  use  its  front  oould^ 
with  little  efforty  be  lowered  to  a  horisontal  poeitioa  by  means  of 
hinges  at  the  bottom;  that  a  solid  piece  of  iion,  inclosed  in  the 
framework  at  the  back  of  the  bed,  acted  as  a  balance  to  the  front 
part  while  being  lowered^  and  rendered  it  bmj  to  raise  or  lower 
the  same  with  perfect  safety;  that  as  soon  as  the  front  part  waa 
lowered  the  legs  of  the  same  would  automatically  descend  and  se- 
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corely  lock  themBelves^  so  that  the  outer  end  of  the  bed  would 
be  finnly  supported  in  its  horizontal  position  upon  its  said  legs. 
It  is  further  alleged  that  there  was  an  inherent  and  latent  defect 
in  said  bed  so  that  the  said  legs  would  sometimes  fail  to  adjust 
and  secure  themselyes^  with  the  result  that  if  any  weight  should 
he  placed  on  the  bed  the  heavy  upright  frame  would  be  precipi- 
tated  with  such  force  upon  the  lowered  portion  of  the  bed  as 
to  crushy  wound^  and  even  kill  anyone  reclining  thereon^  and 
that  such  defect  rendered  the  bed  dangerous  to  all  who  might  use 
it  That  defendants^  with  full  knowledge  of  such  defect  and  of 
such  danger^  sold  the  bed  to  the  Appersons  without  warning 
them  thereof,  and  assured  them  that  it  was  perfectly  safe.  That 
plaintiff  rented  a  room  frorm  the  Appersons^  and  on  the  day  the 
bed  was  purchased  from  defendants  by  them  it  was  placed  in 
such  room  for  plaintiff  to  sleep  on.  That  a  few  days  ^  later 
the  plaintiff,  being  about  to  retire  for  the  night,  opened  and  let 
down  the  bed,  and,  the  legs  jliereof  being  apparently  secure,  she^ 
in  the  course  of  her  preparations  for  retiring,  leaned  with  her 
left  arm  upon  the  side  of  the  bed;  and  while  she  was  in  this  atti* 
tude  the  heavy  upright  framework  of  the  bed  fell  forward  and 
downward  upon  the  horizontal  part  and  upon  the  plaintiff^ 
breaking  her  arm  and  otherwise  injuring  her,  to  her  damage, 
etc.  A  demurrer  to  this  complaint,  on  the  ground  that  it  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action,  was  sus- 
tained, and  judgment  passed  for  defendants. 

The  complaint  is  faulty  in  not  stating  directly  that  the  fall 
of  the  bed  was  caused  by  the  latent  defect  described,  but  as  the 
argument  of  the  parties  has  proceeded  on  the  theory  that  such  was 
the  fact  we  may  join  in  that  assumption:  Schubert  t.  J.  B» 
Clark  Oo.,  49  Minn.  335;  82  Am.  St  Bep.  659.  We  agree  that 
the  action  cannot  be  sustained  on  the  ground  of  any  privity  of 
eontract  between  plaintiff  and  defendants,  for  there  was  none.  If 
a  tradesman  sells  or  furnishes  for  use  an  article  actually  unsound 
and  dangerous,  but  which  he  believes  to  be  safe  and  warrants  ao- 
cordingly,  he  is  not  liable  for  injuries  resulting  from  its  defective 
or  muuife  condition  to  a  person  who  was  neither  a  party  to  the 
eontract  with  him,  nor  one  for  whose  benefit  the  contract  was 
made:  Coughtry  t.  Globe  Woolen  Co.,  56  N.  Y.  124;  15  Am.  Bep. 
387;  Heizer  t.  Eingsland  Mfg.  Co.,  110  Mo.  605;  83  Am.  St 
Bep.  482;  Winterbottom  v.  Wright,  10  Mees.  ft  W.  109,  the  lead- 
ing  case;  Shearman  and  Bedfield  on  Negligence,  sec.  116;  1  Be- 
ven  on  Negligence,  60,  et  seq.  But  when  the  seller,  as  in  the 
ease  made  by  the  complaint  before  us^  represents  the  article  to 
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be  safe  for  the  uses  it  was  designed  to  server  when  lie  knows  it  to 
be  dangerous  because  of  concealed  defects^  he  commits  a  wrong 
independent  of  his  contract,  and  brings  himself  within  the  op- 
eration of  a  principle  of  the  law  of  torts,  ^^t  la  well  settled  that 
a  man  who  delivers  an  article,  which  he  knows  to  be  dangerous 
^^  or  noxious,  to  another  person,  without  notice  of  its  nature 
and  qualities,  is  liable  for  any  injury  which  may  be  reasonably 
contemplated  as  likely  to  result,  and  which  does  in  fact  result 
therefrom,  to  that  person  or  any  other  who  is  not  himself  in 
fault^*:  Wellington  y.  Downer  etc.  Oil  Co.,  104  Mass.  64,  per 
Gray,  J;  Schubert  y.  J.  E.  Clark  Co.,  49  Minn.  335;  32  Am.  SL 
Sep.  559;  Elkins  y.  McKean,  79  Pa.  St  493;  Shearman  and  Bed- 
field  on  Negligence,  sec.  117;  see  Ciy.  Code>  sees.  43,  1708.  The 
liability  of  the  willful  wrongdoer  in  like  instances  is  recognized 
in  several  oases  dted  in  support  of  the  judgment:  Longmeid  v. 
Holliday,  6  Ex.  765;  Heizer  y.  Eingsland  Mfg.  Co.,  110  Mo.  605; 
33  Am.  St.  Bep.  482. 

The  fact  insisted  upon  by  respondent  that  a  bed  is  not  ordi- 
narily a  dangerous  instrumentality  is  of  no  moment  in  this  case; 
if  mere  nonfeasance  or  perhaps  misfeasance  were  the  extent  of 
the  wrong  dharged  against  defendants  that  consideration  would 
be  important:  Thomas  y.  Winchester,  6  N.  Y.  897;  57  Am.  Dee. 
455;  but  the  fact  that  such  articles  are  in  general  not  dangerous 
would  seem  to  enhance  the  wrong  of  representing  one  to  be  safe 
for  use  when  known  to  be  really  unsafe,  for  the  danger  is  thus 
rendered  more  insidious. 

Nor  is  the  further  point  ttiat  the  chain  of  causation  implicat- 
ing defendants  in  .the  injury  was  broken  by  the  interrenlion  ot 
the  Appersona  as  the  persons  who  furnished  the  bed  immediately 
to  the  plaintiff,  ayailable  to  defendants  on  this  appeal.  To  haye 
that  effect  it  must  appear  that  the  Appeisons  knew  of  the  defect 
in  the  structure  of  the  bed,  and  so  were  a  culpable  intenrening 
cause,  and  this  does  not  appear  on  the  face  of  the  complaint: 
Pastene  y.  Adams,  49  CaL  87;  1  Beyen  on  Negligence,  76.  The 
judgment  should  be  reyened,  with  instmetioni  to  the  court  be* 
low  to  oyerrule  the  demurrer. 

Haynee,  0.,  and  Belcher,  C,  concurred. 

For  the  reasons  giyen  in  the  foregoing  opinion,  the  ^*  judg- 
ment is  reyersed,  with  instnictions  to  the  court  below  to  oyermle 
the  demurrer.  Harrison,  J.,  Oaitmtteji  J.,  Tan  FLeet^  J. 

Hearing  in  BMik  denied. 
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NEGLIGBNCE^-LIABILTTT  OP  VBNDBB  OP  DBPECTIVB  AR- 
TIGL.B  TO  THIRD  P£RSON8.--One  who  makes  and  Bella  a  piece  of 
machinery  Is  not  liable  to  persons  other  than  the  vendee  for  Injuries 
caused  by  its  breakage,  unless  such  machinery  is  of  an  Inherently 
dangerous  ehanbcter,ajid  he  has  failed  to  make  known  its  true  natuxe, 
or  unless  he  sold  it  knowing  it  to  be  defective  without  informing  tha 
vendee  of  the  defect:  Heizer  v.  Kingsland  etc.  Mfg.  Co.,  110  Mo.  006; 
13  Am.  St.  Rep.  482,  and  note.  See,  also,  the  extended  note  to  Deflin 
V.  Smith,  42  Am.  Bep.  SlOw 


MoGowAN  V.  McDonald. 

(HI  CALXIOmNIA,  57.] 

CORPORATIONS  —  CONSTITUTIONAIi  LAW  —  LIABILTTT 
OP  STOGKHOLDRRS.— If  a  constitutional  provision,  and  legislation 
necessary  to  carry  it  into  effect,  make  each  stockholder  in  a  corpo- 
ration individually  and  personally  liable  for  his  proportion  of  all  its 
debts  and  liabilities,  a  subsequent  statute,  in  so  far  as  it  attempts 
to  exempt  corporations  formed  under  it  from  such  liability,  is  obnox- 
ious to  the  constitution  and  of  no  effect 

CONSTITUTIONAL  LAW— STATUTES  VOID  IN  PAHT.— An 
Independent  unconstitutional  section  of  a  statute  exempting  the 
stockholders  in  a  corporation  from  personal  liability,  not  entering 
into  the  general  object  and  pur];)ose  of  the  act  under  which  the  corpo- 
ration is  formed,  and  which  may  be  stricken  out  without  prejudice 
to  the  other  portions  of  the  statute,  does  not  defeat  such  other  i>ov- 
tions,  or  afTect  the  validity  of  corporations  organized  and  formed 
under  such  act. 

CONSTXTUTIONAL  LAW-CORPORATIONS— OBLIGATION 
OP  CONTRACTS.— Under  a  constitutional  provision  that  all  general 
and  special  laws  for  the  formation  of  corporations  may  be  altered  or 
repealed,  the  legislature  has  power  to  change  the  law  relating  to 
the  liability  of  stockholders  without  impairing  the  obligation  of 
contracts,  although  in  so  doing  obligations  are  imposed  upon  stock- 
holders for  which  they  were  not  liable  when  they  became  such. 

CORPORATIONS—LIABILITY  OP  STOCKHOLDERS.— The 
provisions  of  section  287  of  the  Civil  Code  of  California,  stipulating 
that  no  corporation  formed  or  existing  before  such  "cod«^"  took  effect 
shoald  be  affected  by  such  provisions,  unless  the  corporation  should 
elect  to  continue  its  existence  thereunder,  relates  to  the  formation 
and  existence  of  the  corporation  and  not  to  the  liability  ^f  its  stock- 
holders.  They  remain  personally  liable  in  any  case,  mder  consti- 
tutional provisions  imposing  such  liability. 

CORPORATIONS  —  SAVINGS  BANKS  —  LIAB^  LITT  01 
STOCKHOLDERS.— If  constitutional  provisions  impose  personal  liar 
bility  upon  stockholders  in  all  corporations  for  corporate^  debts,  the 
legislature  cannot  exempt  stockholders  in  savings  banki  from  such 
liability. 

CORPORATIONS  —  BVIDBNCB  —  REPRESHINO  MEMORY 
PROM  PASS-BOOK.— Under  a  statute  providing  that  "a  i^tness  Is 
allowed  to  refresh  his  memory  respecting  a  fact  by  anything  written 
by  himself  or  under  his  direction  at  the  time  when  the  fact  oixurred,** 
a  wftness  may  refresh  his  memory  from  a  bank-book  in  wMch  en- 
trlee  i^  his  deposits  and  drafts  were  made  or  verified  in  his  pi  ^ence. 

CORPORATIONS— BVIDBNOE-PASS-BOOKS  OF  DEPOSI- 
TORS  in  a  bank  are  admissible  in  evidence  in  an  action  against  its 
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stockholders  to  enforce  their  personal  liability  for  the  balance  doe  sm 
shown  by  such  books. 

CORPORATION&-LIABILITY  OP  ST00KHOL.DBES— DVI- 
DBNOE.— The  liability  of  a  stockholder  In  a  corporation  for  its  debts 
Is  primary;  and  any  evidence  competent  and  sufficient  to  show  the 
liability  of  the  corporation  is  competent  to  show  that  of  the  stock- 
holder. 

OORPaRATION&-SUSPBlNSION  OF  BANK— INTBR.BST  ON 
DEPOSITS  DETAINED.— If  a  pass-book  is  balanced  and  the  bank 
then  suspends  business,  refusing  to  pay  its  depositors,  it  thereafter 
detains  money  received  to  their  use  and  is  liable  for  interest  thereon. 

CORPORATIONS  —  STOCKHOLDERS  —  ADMISSION  BY 
PI. BLADINGS.— If  an  allegation  in  a  complaint  alleges  that  defend* 
ant  is  the  owner  of  certain  shares  of  stock  in  a  corporation^  his  fail- 
ure to  deny  such  allegation  constitutes  an  admission  that  he  is  such 
stocUiolder. 

Dunn  ft  McPike^  Bosen'baum  ft  Sheline,  and  Sawjer  ft  Bur- 
nett^ for  the  appellants. 

B.  Johnson,  for  the  respondent. 

•*  BELCHES,  C.  This  action  was  brought  to  lecoYer  from 
the  defendants,  as  stockholders  of  the  Pacific  Bank,  i^eir  re- 
spective proportions  of  certain  debts  and  liabilities  of  the  bank, 
alleged  to  have  been  due  and  owing  to  depositors  therein,  and  to 
have  been  assigned  to  the  plaintiff. 

The  court  below  gave  judgment  for  the  plaintiff  as  prayed  for, 
from  wbich  and  from  an  order  denying  a  new  trial  tha  defend- 
ants appeal. 

It  appears  from  the  record  that  the  Pacific  Bank  was  incor- 
porated in  February,  1863,  by  the  name  of  the  'Tacific  Accumu- 
lation Loan  Company,''  and  with  a  capital  stock  of  five  million 
dollars,  divided  into  fifty  thousand  shares  of  the  par  value  of  one 
hundred  dollars  each,  under  the  provisions  of  an  act  of  the  leg- 
islature of  this  state,  entitled  "An  act  to  provide  for  the  forma- 
tion of  corporations  for  the  accumulation  and  ®*  investment  of 
funds  and  savings,"  passed  April  11,  1862:  Stats.  1862,  p.  199. 
By  this  act  corporations  organized  under  it  were  authorized  "to 
loan  and  invest  the  funds  of  the  corporation,  to  receive  deposits 
of  money,  and  to  loan  and  invest  tihe  same.'* 

In  March,  1866,  an  act  was  passed  by  the  legislature,  entitled 
**An  act  to  authorize  the  Pacific  Accumulation  Loan  Company 
to  change  its  name"  (Stats.  1865-66,  p.  620),  and  thereafter,  in 
April  of  that  year,  and  in  accordance  with  the  provisions  of  the 
said  act,  the  corporation  changed  its  name  to  that  of  Pacifie 
Bank. 

In  February,  1872,  an  act  was  passed  by  the  legislatoie  amend* 
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ing  the  act  of  April  11, 1862  (Stats.  1871-72,  p.  132),  and  under 
and  in  pnTsnance  of  its  provisions  such  proceedings  were  taken 
by  the  atockholdeis  of  the  said  corporation  that  the  capital  stock 
thereof  wns  reduced  to  the  sum  of  one  million  dollars,  and  its 
shares  to  the  number  of  ten  thousand,  which  said  capital  stock 
had  theretofore  been  subscribed  and  paid  up,  and  thereafter  re- 
mained as  the  capital  stock  of  the  said  corporation. 

The  Pacific  Bank  never  elected  to  continue  its  existence  un- 
der the  provisions  of  the  Civil  Code,  which  took  effect  January 
1, 1873,  but  continued  to  do  business  as  a  bank  under  the  act  of 
April  11,  1862,  and  subsequent  acts  amendatory  thereof  and  sup- 
plementary thereto,  until  June  23,  1893,  when,  being  insolventy 
it  closed  its  doors  and  suspended  all  business. 

1.  At  common  law,  no  individual  liability  was  imposed  upon 
the  members  of  a  corporation,  but  article  lY  of  the  constitution 
of  1849  contained  the  following  provisions: 

''Sec.  32.  Daes  from  corporations  shall  be  secured  by  such  in- 
dividual liabih'ty  of  the  corporators  and  other  means  as  may  be 
presciibed  by  law.** 

''Sec.  36.  Each  stockholder  of  a  corporation  or  joint  stock  aa- 
flociation  shall  be  individually  and  personally  liable  for  his  pro- 
portion cdF  all  its  debts  and  liabilities.** 

On  the  22d  of  April,  1850,  "An  act  concerning  corporations* 
was  passed  by  the  legislature,  which  provided  ••  in  section  32: 
^ach  stockholder  of  any  corporation  shall  be  individually  and 
personally  liable  for  a  portion  of  all  its  debts  and  liabilities,  pro- 
portioned to  the  amount  of  stock  owned  by  him'*;  Stats.  1850,  p. 
344. 

In  1853  an  act  "to  provide  for  the  formation  of  corporations 
for  certain  purposes**  was  passed,  which  provided  in  section  16: 
"Each  stockholder  shall  be  individually  and  persooally  liable  fbr 
his  proportion  of  all  the  debts  and  liabilities  of  the  company  con- 
tracted or  incurred  during  the  time  that  he  was  a  stockholder, 
for  the  recovery  of  which  joint  or  several  actions  may  be  insti- 
tuted and  prosecuted.*' 

In  French  v.  Teschemacher,  24  Cal.  618,  it  was  held  that  sec- 
tion 36  of  the  constitution,  above  quoted,  was  not  self-executing, 
and  that  legislation  was  necessary  to  give  it  effect.  It  was  also 
held  that  neither  of  the  statutory  provisions  above  quoted  wai 
sufficient  of  itself  to  impose  a  liability,  "yet,  although  neither  by 
itself  affords  a  perfect  role,  the  two  combined  contain  what  is 
omitted  in  the  thirty-sixth  section  of  the  constitution,  and  la 
needed  to  give  it  a  practical  operation.** 
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Section  322  of  the  Civil  Code  contains  yeiy  full  and  complete 
proyiaioDB  as  to  the  liability  of  the  stockholders  of  all  corpora- 
tions formed  or  doing  business  in  this  state  for  debts  incurred 
while  they  were  such  stockholders,  and  as  to  the  method  of  en- 
forcing such  liabilily. 

And  section  3  of  article  XII  of  the  constitution  of  1879  pro- 
Tides:  ^^Each  stockholder  of  a  corporation,  or  joint  stock  asso- 
ciation,  shall  be  indiyidually  and  personally  liable  for  such  pro- 
portion of  all  its  debts  and  liabilities  contracted  or  incurred  dnr- 
ing  the  time  he  was  a  stockholder,  as  the  amount  of  stocd^  or 
shares  owned  by  him  bears  to  the  whole  of  the  subscribed  capital 
etock,  or  shares  of  the  corporation  or  association.'' 

Appellants  contend  that  they  are  not  liable  to  the  plaintiff  in 
this  case  for  any  portion  of  the  debts  of  the  corporation,  for  the 
reason:  1.  That  by  terms  of  the  statute,  under  which  the  Pacific 
Accumulation  Loan  Company  was  organized,  the  stockholders  of 
the  corporation  ®*  were  expressly  exempted  from  such  liability; 
and  2.  That  as  the  Pacific  Bank  never  elected  to  continue  its  ex- 
istence under  the  provisions  of  the  Civil  Code,  the  corporation 
was  not  afifected  by  the  provisions  of  the  code  in  regard  to  corpo- 
rations, and  hence  no  liabiliiy  was  thereby  imposed  upon  ap- 
pellants. 

The  provision  of  the  act  of  April  11,  1862,  relied  upon  in 
support  of  the  first  point,  is  as  follows: 

"Sec.  27.  Corporations  formed  under  this  act,  and  the  mem- 
bers and  stockholders  thereof,  shall  not  be  subject  to  the  condi- 
tions and  liabilities  contained  in,  and  shall  be  exempt  from,  the 
operation  of  an  act  concerning  corporations,  passed  April  22,  A. 
D.  1850.*' 

But  if  by  this  section  it  was  inteuded  to  declare  that  ttie  stock- 
holders of  a  corporation,  formed  under  the  provisions  of  the  act, 
should  not  be  individually  and  personally  liable  for  any  portion 
of  its  debts  and  liabilities,  then  the  section  was  in  plain  conflict 
with  section  36,  article  IV,  of  the  constitution  of  1849,  and  must 
be  held  to  have  had  no  validity  or  eflFect.  For,  as  said  in  Fr^ich 
V.  Teschemacher,  24  Cal.  518:  'I'he  individual  liability  of  the 
stockholder  is  a  constituent  element  in  the  artificial  life  of  a  cor* 
poration,  made  so  by  the  author  of  its  creation,  and  that  life  can 
no  more  exist  under  the  constitution  without  the  element  than 
a  natural  person  can  exist  when  deprived  of  an  element  made  in- 
dispensable to  his  existence  by  the  laws  of  nature.  Hence  an  act 
of  the  legislature,  authorizing  the  formation  of  corporations, 
without  attaching  to  the  corporators  an  individual  liability. 
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-rould  be  as  obnoxiouB  to  the  constitiition  aa  would  be  the  ore- 
ation  of  a  oorporation  by  special  acf 

If,  horweTer,  this  be  so,  it  is  claimed  tiiat  the  whole  act  waa 
Tendered  nnconstitational,  and  hence  that  the  bank  never  had 
any  corporate  existence.  But  this  does  not  follow.  In  People  y. 
Hill,  7  Cal.  103,  it  waa  said:  '^That  if  some  of  the  provisions  of 
the  bill  are  nnconstitutional,  this  will  not  vitiate  the  whole  act, 
nnless  they  enter  so  entirely  into  the  scope  and  design  of  the  law 
that  it  would  be  impossible  to  maintain  it  without  such  ^^  ob- 
noxious provisions.^'  And  in  Bobinson  y.  Bidwell,  22  CaL  379, 
it  was  held  that  where  a  provision  of  a  statute  is  of  such  a  nature 
and  has  such  a  connection  with  the  other  parts  aa  to  be  essential 
to  the  law,  its  unconstitutionality  vitiates  the  whole  enactment 
But  if  an  independent  provision,  not  in  its  nature  and  oonnec- 
tioDs  essential  to  the  law,  be  unconstitutional,  it  may  be  treated 
as  a  nullity,  leaving  the  rest  of  the  enactment  to  stand  aa  valid: 
See  also,  French  y.  Teschemacher,  24  CaL  618,  and  Ex  parte 
Frazer,  54  Cal.  94,  where  the  same  doctrine  is  announced. 

It  is  quite  evident  that  *the  section  of  the  act  in  question  was 
an  independent  provision  which  did  not  enter  into  the  general 
object  and  purpose  of  the  act,  and  which  might  be  stricken  out 
without  prejudice  to  the  other  portions  thereof.  It  therefore  did 
not  vitiate  the  other  portions  of  the  act  or  affect  the  validity  of 
corporations  foimed  under  its  provisiona 

The  provision  of  the  Civil  Code  relied  upon  in  support  of  the 
second  point  is  as  follows: 

**8ec.  288.  No  corporation  formed  or  existing  before  12  o'clock 
noon  of  the  day  upon  which  this  code  takes  effect,  is  affected  by 
the  provisions  of  part  4  of  division  1  of  this  code,  unless  such 
corporation  elects  to  continue  its  existence  under  it,  as  provided 
in  section  287;  but  the  laws  under  which  such  corporations  were 
formed  and  exist  are  applicable  to  all  such  corporations,  and 
are  repealed  subject  to  the  provisions  of  this  section.'' 

By  the  constitution  of  1849  each  stockholder  of  a  corporation 
was  made  personally  liable  for  his  pnyportion  of  all  of  its  debts 
and  liabilities,  but  to  enforce  such  liability  legislation  was  nec- 
essary. It  was  not,  however,  necessary  that  every  act  providing 
for  the  formation  of  corporations  should  also  provide  for  the 
liability  of  their  stockholders.  A  general  law  making  such  pro- 
visions would  have  subserved  all  the  purposes  required.  And 
while  the  liability  of  the  stockholder  was  a  constituent  element 
In  the  life  of  the  corporation,  end  necessary  to  its  existence,  it 
way  still  only  a  burden  imposed  ^^  on  the  stockholder,  and  had 
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otheapwiBe  nothing  to  do  with  the  f  armation  or  ezurtence  of  the 
corporation. 

In  Market  Street  By.  Co.  y.  HeUman,  109  Cal.  571,  it  was  held 
that  the  proviaioDB  of  the  Civil  Code  relating  to  corporations 
which  do  not  affect,  and  were  not  applicable  to,  such  corpara- 
tiosB  as  were  formed  before  the  code  took  effect  and  had  not 
elected  to  continue  their  existence  under  it,  were  such  only  as 
related  to  the  formation  and  existence  of  the  corporations.  Un- 
der this  rule,  we  think  it  must  be  held  that  section  322  of  that 
code  applies  to  the  stockholders  of  corporations  formed  or  doing 
business  in  this  etate  before  or  after  the  adoption  of  the  codes. 
Besides,  our  present  constitution  imposes  the  same  liability,  for, 
as  said  in  Bidwell  y.  Babcock,  87  Cal.  32,  ^section  322  of  the 
Civil  Code  and  section  3  of  article  12  of  the  constitution  have 
^^substantially  the  same  meaning  and  effect.'' 

It  is  objected,  however,  that  if  the  provisions  of  the  code  and 
constitution  are  applicable  they  impose  obligations  upon  appel- 
lants for  which  they  were  not  liable  w4ien  they  became  stock- 
holders, and  are  in  conflict  with  that  provision  of  the  constitur 
tion  of  the  United  States  which  inhibits  the  states  from  paasing 
laws  impairing  the  obligation  of  contracts,  and  are  therefore  as 
to  them  unconstitutional  and. of  no  effect. 

The  answer  to  this  objection  is  that  the  c(mstitutLon  of  1849 
provided:  '^Corporations  may  be  formed  under  general  laws,  bat 
diall  not  be  created  by  special  act,  except  for  municipal  purpoees. 
All  general  laws  and  special  acts  passed  pursuant  to  this  section 
may  be  altered  from  time  to  time,  or  repealed:  Const,  art  4^ 
sec.  31. 

Under  the  authority  thus  conferred,  both  the  legislature  and 
the  people  had  power  to  change  the  law  in  regard  to  the  liability 
of  stockholders,  without  violating  any  provision  of  the  conatita- 
tion  of  the  United  States. 

In  In  the  Matter  of  Empire  City  Bank,  18  N.  Y.  199,  a  sim- 
ilar question  arose.  That  was  a  proceeding  to  enforce  a  personal 
liability  of  stockholders  for  the  debts  ^  of  the  bank  under  an 
act  passed  after  the  bank  was  incorporated.  The  court,  by  Denio, 
J.,  said:  "The  statute  under  which  the  proceedings  were  had 
was  challenged  as  being  a  violation  of  the  constitution  of  the 
United  States  and  of  this  state.  By  the  federal  constitution  no 
state  can  rightfully  enact  a  law  impairing  the  obligation  of  con- 
tracts. It  is  argued  that,  by  the  general  banking  law,  the  aasodar 
tions  which  it  authorizes  are  alone  responsible  for  its  contracts, 
the  shareholders  being  wholly  exempt  from  liability,  and  it  is 
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isfliated  that  this  is  in  the  nature  of  a  contract  between  the  state 
and  the  shareholders^  and  that  the  constitutional  guaranty  of  the 
iBt^iity  of  contracts,  in  the  national  constitution,  would  be  illu- 
B017  if  the  state  could,  by  changing  its  constitution,  subyerfe  all 
exiting  engagements;  and  hence  that  the  guaranty  applies  as 
▼ell  to  state  constitutions  as  to  other  state  laws.  Without  deny- 
ing or  affirming  the  soundness  of  these  positions,  it  is  enough  to 
say  that  the  general  banking  law  expressly  reserves  to  the  legis- 
lature the  power  to  alter  or  repeal  it,  so  that  any  changes,  which 
it  or  the  people  think  proper  to  make,  are  fully  authorized  by  the 
proTisions  of  the  supposed  contract  itself/'  See,  also,  the  fol- 
lowing cases,  which  are  to  the  same  effect:  In  the  Matter  of  Lee 
etc  Bank,  21  N.  Y.  9;  In  the  Matter  of  Reciprocity  Bank,  22  N. 
Y.  9;  Sleeper  t.  Goodwin,  67  Wis.  577;  Tomlinson  y.  Jessup,  15 
WaU.  454;  Meadoiw  Dam  Go.  y.  Gray,  30  Me.  551. 

It  is  also  objected  Ifhat  the  Pacific  Bank  was  originally  organ- 
ized for  the  purpose  of  doing  business  as  a  sayings  bank,  and 
that  the  stockholders  of  such  a  bank  cannot  be  held  liable  for  its 
debts.  But  the  proyisions  of  the  constitution  of  1849  applied  to 
the  stockholders  of  all  corporations,  without  regard  to  the  ohar- 
acter  of  the  business  to  be  transacted,  and  the  same  is  true  of  the 
constitution  of  1879.  It  is  not,  therefore,  within  the  power  of 
Die  legislature  or  the  courts  to  declare  any  such  exemption  as 
&at  here  claimed:  And  see  Mitchell  y.  Beckman,  64  Cal.  11.7, 
and  Kennedy  y.  Sayings  Bank,  ^  101  Cal.  495, 40  Am.  St  Bep. 
69,  where  liability  for  deposits  in  savings  banks  was  enforced. 
If,  howeyer,  the  law  were  as  it  is  interpreted  by  appellants,  the 
objection  could  not  be  sustained,  for  the  reason  that  it  is  alleged 
in  the  complaint,  and  not  denied  by  the  answer,  that  at  all  the 
times  mentioned  therein  (within  two  years  prior  to  the  com- 
mencement of  the  action)  ''said  bank  was  receiying  deposits  and 
doing  a  general  banking  business.'^  And  it  was  proyed  that 
since  1886  the  bank  had  been  adyertising  itself  as  a  commercial 
bank  by  a  printed  statement  on  the  front  page-  of  its  by-laws, 
that  it  is  ''the  oldest  chartered  commercial  bank  in  California/' 

2.  Appellants  contend  that  the  court  committed  eeyeral  errors 
of  law  in  its  rulings  upon  the  admission  of  eyidence  offered  to 
establish  the  indebtedness  of  the  Pacific  Bank  to  the  assignors  of 
the  plaintiff. 

There  are  three  such  assignors,  and  each  had  a  bank-book. 
Tlie  left-hand  page  of  these  books  showed  the  date  and  amount 
of  each  deposit,  and  the  right-hand  page  showed  the  amount  of 
each  check  paid  by  the  bank,  the  number  of  checks  letnmedji 
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and  the  balance  remaining  due  and  unpaid  to  the  depositor  on 
each  occasion  when  the  balances  were  etruck.  The  last  balances 
were  entered  on  the  twenty-second  day  of  June,  1893,  and  &• 
amounts  shown  thereby  to  be  then  due  to  the  depositors  were 
the  same  as  those  allied  in  the  complaint.  It  was  proved  that 
all  the  entries  on  the  left-hand  page  were  made  by  the  teller  of 
the  bank  when  the  moneys  were  deposited  and  in  the  presence 
of  the  depositor,  and  were  correct,  and  that  all  the  entries  on  the 
right-hand  page  were  made  by  a  clerk  of  the  bank  when  the 
books  were  handed  in  by  the  depositors  from  time  to  time  to  be 
balanced.  It  was  also  prored  by  each  of  the  three  depositoia  that 
when  he  received  back  his  book  he  verified  the  entries  made  by 
comparing  them  with  his  own  accounts,  and  in  every  instance 
found  them  correct;  and  each  one,  therefore^  testified  that  he 
.knew  of  his  own  knowledge  that  ^^  the  balance  shown  by  the 
book  was  the  correct  amount  due  him.  Neither  of  the  witnessea 
could,  however,  state  the  amoimt  of  his  deposits  or  of  his  drafts, 
or  the  balance  due,  without  refreshing  his  memory  by  looking  at 
his  bank-^book.  and  this,  against  the  objection  of  defendants, 
he  was  permitted  to  do.  The  books  were  also  offered^  and, 
against  the  objection  of  defendants,  admitted  in  evidence  to 
prove  the  same  facts. 

Section  2047  of  the  Code  of  Civil  Procedure  provides:  **A  wit- 
ness is  allowed  to  refresh  his  memory  respecting  a  fact  by  any- 
thing written  by  himself  or  under  his  direction  at  the  time  when 
the  fact  occurred,  or  immediately  thereafter,  or  at  any  other 
time  when  the  fact  was  fresh  in  his  memory  and  he  knew  that 
the  same  was  correctly  stated  in  the  writing.*' 

It  is  claimed  that  this  section  did  not  authorize  the  witnesses 
to  refresh  their  memories  by  looking  at  the  books,  but  we  think 
it  did.  The  entries  of  his  deposits  were  admittedly  made  in  the 
presence  of  the  witness  and  under  his  direction,  and  he  knew  at 
the  time  that  they  were  correct.  There  can  be  no  question,  there- 
fore^ that  as  to  them  he  could  refresh  his  memory  from  the  book. 
And  the  entries  of  the  amounts  drawn  out  were  clearly  made  un- 
der the  direction  of  the  witness,  for  he  handed  in  his  book  to 
have  such  entries  made  and  the  balance  struck;  and  when  the 
book  was  returned  to  him  he  checked  it  up  from  his  own  books 
and  knew  that  the  balance  stated  was  correct  This  was  at  a  time 
when  the  matter  was  fresh  in  his  memory  and  when  he  knew  that 
tiie  same  was  correctly  stated.  In  our  opinion,  therefore,  the 
ease  comes  fairly  within  the  rale  declared  by  the  code,  and  then 
was  no  error  in  the  ruling  complained  of. 
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It  is  also  claimed  that  the  pass-books  were  not  admissible  in 
endenee  against  the  defendants,  and  in  support  at  this  posLtioa 
Keilson  y.  Crawf ord,  52  CaL  248,  is  cited. 

It  is  weU  settlad  by  numerous  decisions  of  this  court  that  bj 
the  constitixtion  and  statutes  of  this  state  the  ''^  stockholders  ci 
a  corporation  organized  therein  are  made  personally  liable  for 
their  respectiye  proportions  of  all  its  debts  and  liabilities  con* 
tiacted  while  they  are  such  stockholders.  Such  UabiUty  arises 
when  the  debt  is  incurred^  and  is  primary  and  not  secondary.  In 
a  suit  against  a  stockholder  to  enforce  bis  liability,  the  first  fact 
to  be  established  is  the  indebtedness  of  the  corporation,  and, 
when  that  is  established,  the  liability  of  the  stockholder  results 
as  a  necessary  sequence.  It  would  seem,  therefore,  that  any  evi- 
dence which  is  competent  and  sufficient  to  show  the  liability  of 
the  corporation  must  be  competent  and  sufficient  to  show  the 
liability  of  the  stockholder. 

In  Borland  t.  Haven,  37  Fed.  Bep.  394,  a  case  decided  by  the 
United  States  circuit  court  for  Califomia,  Sawyer,  judge,  the 
question  arose  as  to  the  admissibility  and  effect  of  evidence  in  a 
case  like  this,  and  on  page  414  it  was  said,  '^that  any  evidence 
that  is  competent  to  establish  the  liability,  as  against  the  corpo- 
ration, must  be  competent  to  establish  the  liability  of  the  stock- 
holders, for  the  liability  of  the  corporation  being  established,  the 
liability  of  the  stockholder  for  his  share  follows  as  an  inevitable 
l^al  consequence  by  the  express  terms  of  the  constitution  and 
statute.*' 

The  case  of  Neilson  v.  Crawford,  52  Cal.  248,  relied  on  by  ap» 
pellantSy  was  an  action  to  enforce  the  liability  of  the  defendants 
for  their  portion  of  the  indebtedness  of  a  corporation  of  which 
they  were  stockholders.  At  the  trial,  to  prove  such  indebtedness, 
the  plaintiff  offered  in  evidence  the  books  of  the  corporation—-* 
its  ledger,  journal,  book  of  resolutions  and  transfers.  It  was  held 
on  appeal  that  while  in  an  action  against  the  corporation  for  the 
reoorery  of  a  debt  its  books  of  account,  showing  the  existence  of 
the  indebtedness  alleged,  would  be  admissible,  because  they  are 
the  admissions  of  the  corporation  entered  by  its  servants,  still 
they  were  inadmissible  in  an  action  against  the  stockholders. 
And  the  court  said:  ^Ti  an  admission  of  indebtedness,  made  by  a 
corporation,  be  evidence  of  indebtedness  in  an  action  ^  against 
a  stockholder,  it  is  not  perceived  why  a  similar  admission  made 
by  a  stockholder  should  not  be  evidence  in  an  action  brought 
against  the  corporation,  nor  why  an  estoppel  against  the  corpo- 
ration-Hfof  instance^  a  judgment  rendered — diould  not  equally 
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estop  A  stockholdor  to  deny  the  fact  of  indebtednesB  in  an  ac- 
tion brought  agauist  him  to  enforce  his  proportionate  liability.'' 

That  case  is  not  in  point  here,  for  the  reason  that  in  this  case 
the  books  of  the  bank  were  not  offered^  and  the  objection  urged 
is  only  to  the  admissibility  of  the  pass-books  of  depositors.  But 
the  pass-books  were  the  books  of  the  depositors  and  not  of  the 
bank.  They  showed  the  indebtedness  of  the  bank  as  certificates 
of  deposit  would  have  shown  it  Now  suppose  the  assignors  of 
plaintiff  had  held  certificates  of  deposit,  instead  of  pass-books, 
can  there  be  any  doubt  that  they  would  have  been  admissible? 
We  think  not. 

Besides  in  Kennedy  y.  Califomia  SaT.  Bank,  97  Cal.  93,  33 
Am.  St.  Bep.  163,  it  was  held  that  the  legal  effect  of  the  condi- 
tion prescribed  by  section  3  of  article  12  of  the  constitution  of 
this  state,  regulating  the  individual  liability  of  stockholders  for 
debts  contracted  and  liabilities  incurred  by  the  corporation,  is 
that  a  corporation  when  created  becomes  the  agent  of  its  stock- 
holders to  make  such  contracts  and  incur  such  liabilities  as  are 
authorized  by  law  and  its  articles  of  incorporation,  and  the  con- 
tracts which  it  thus  makes  bind  the  stockholders  to  the  extent 
named.  If  this  be  so,  then  the  rule  that  the  admissions  of  an 
agent,  which  are  made  while  in  the  performance  of  his  duty  and 
are  a  part  of  the  res  gestae,  may  be  proved  against  the  principal, 
must  be  applicable  here.  And  see  Mitchell  t.  Beckman,  64  CaL 
117,  where  it  was  held  that  there  was  no  error  in  admitting  in 
evidence  a  judgment  against  the  corporation  for  the  purpose  of 
establishing  its  indebtedness  and  the  liability  therefor  of  its 
stockholders. 

We  conclude,  therefore,  that  the  court  below  did  not  err  in 
admitting  the  pass-books  in  evidence. 

^  3.  Some  of  the  appellants  object  to  the  allowance  of  inter- 
est against  them  from  the  time  of  the  suspension  of  the  banL 
But,  as  before  stated,  the  pass-books  were  balanced  and  the  ac- 
counts stated  on  the  day  before  the  suspension.  Section  1917  of 
the  Civil  Code  provides  that  interest  is  payable  on  all  moneys 
^'due  on  any  settlement  of  accounts,  from  the  day  on  which  the 
balance  is  ascertained,  and  on  moneys  received  to  the  use  of  an- 
other and  detained  from  him.''  Ordinarily,  of  course,  interest 
Is  not  payable  on  the  amount  found  due  when  a  pass-book  is  bal- 
anced.  But  when  a  bank  suspends  business  and  refuses  to  pay 
its  depositors,  it  thereafter  clearly  detains  moneys  which  it  re- 
ceived to  their  use,  and,  under  the  providom  of  the  code^  mnil 
be  held  liable  for  interest  thereon. 
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4.  The  point  ib  made  that  the  evidence  does  not  show  that  ap- 
pellant Wood  was  a  stockholder  when  the  deposits  were  made. 
But  the  complaint  alleges  that  Wood  was  the  owner  of  two  hun- 
dred and  twelve  shares  of  stock  of  the  hank  at  all  the  times  men- 
tioned therein^  and  this  allegation  is  not  denied  in  his  answer. 
His  ownership  of  the  stock  was  therefore  admitted,  and  no  evi- 
dence as  to  it  was  required. 

The  other  points  discussed  hy  counsel  do  not  require  special 
notice. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

SearlSy  C,  and  Haynes,  C,  concurred. 

Por  the  reasons  given  in  the  foregoing  opinion  tiie  Judgment 
and  order  appealed  from  are  affirmed. 

McFarland^  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 

CORPORATIONS-ALTERING  LIABILITY  OP  STOCKHOLD- 
ERS.— Stockholders  of  corporations  are  personally  liable  to  corpora- 
tion creditors  only  by  virtue  of  express  provision  of  the  statute,  there 
being  no  privity  of  contract  between  them;  and  the  repeal  of  such  a 
ttatnte  does  not  impair  the  obligation  of  any  contract:  Ck>ffln  v.  Rich, 
46  Me.  607;  71  Am.  Dec.  660. 

CORPORATIONS— NATURE  OP  STOCKHOLDER'S  LIABILITY 
TO  CREDITORS.— In  very  many  cases  it  has  been  held  that  the  lia- 
bility of  a  stockholder  for  the  debts  of  a  corporation  Is  primary  and 
original,  and  not  that  of  a  guarantor  or  surety,  under  statutes  or 
charters  making  the  stockholder  liable  "at  all  times'*  for  "all  debts 
due"  by  the  corporation:  Extended  note  to  Freeland  v.  McCullough« 
43  Am.  Dec.  700.  See  especially  on  this  subject  the  extensive  note 
to  Thompson  v.  Reno  Sav.  Bank,  8  Am.  St.  Rep.  846. 

STATUTES  VOID  IN  PART.— A  statute  may  be  partly  unconstitu- 
tional without  being  wholly  void:  Durkln  v.  Kingston  Coal  Co.,  171 
Pa.  St.  108;  60  Am.  St.  Rep.  801,  and  note. 

WITNESSES— REFRESHING  MEMORY  OF.— A  witness  may  use 
t  memorandum  to  refresh  his  memory:  Holladay  v.  Marsh,  8  Wend. 
142;  20  Am.  Dee.  878.  A  witness  testifying  as  to  facts  whereof  he 
had  made  a  memorandum  at  the  time  of  their  occurrence  may  refer 
thereto  for  the  purpose  of  refreshing  his  memory:  Rlordon  v.  Davis, 
9  La.  289;  29  Am.  Dec.  442;  Henderson  v.  Ihsley,  11  Smedes  &  M.  9; 
40  Am.  Dec  41.  See,  also,  the  extended  notes  to  State  v.  Bacon,  06 
Am.  DeCi  eU^-eSS,  and  Ackler  v.  Hlekman,  86  Am.  BeiK  68,  67. 
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DbLany  V.  Knapp. 

[lU  Cauiobnia,  165.] 

HOMESTEADS  ON  PUBLIC  LANDS— EXEMPTIONS.— Land 

claimed  as  a  homeBtead  is  not  subject  to  execntlon  for  any  debt  con- 
tracted by  the  claimant  prior  to  Issuance  of  patent  for  the  land,  so 
long  as  the  title  remains  vested  In  the  patentee. 

HOMESTEADS  —  DIVESTITURE  OP  EXEMPTIONS  —  EB- 
GONVEYANCE.— The  character  and  exemptions  which  attach  to  a 
homestead  in  public  lands  do  not  reyive  on  a  subscMiuent  repurchase 
by  the  original  holder  by  whom  it  has  been  sold.  After  such  repur- 
chase it  is  liable  for  his  debts  contracted  before  he  made  the  orii^nal 
sale. 

HOMESTEADS— DIVESTITURE  OP  EXEMPTION— RECON- 
VEYANCE—EXECUTION  CREDITOR  AS  BONA  PIDB  PUR- 
CHASER.—An  execution  creditor  who  purchases  land  bona  fide  and 
for  value  at  execution  sale  against  a  homestead  claimant  upon  a  levy 
made  after  the  latter  has  conveyed  the  land,  and  its  reconveyance  to 
him,  is  protected  against  every  secret  trust  arising  from  such  convey- 
ance by  the  homestead  claimant  without  consideration  to  protect  Qis 
title  against  his  creditors.  In  such  case  the  execution  creditor  is  pro- 
tected against  latent  equities  of  which  he  has  no  notice,  although  he 
is  In  position  to  defeat  the  transfer  made  by  the  homestead  claimant 

HOMESTEADS— DIVESTITURE  OP  EXEMPTIONS.— SUB- 
SEQUENT PURCHASERS  of  land  from  a  homestead  claimant,  after 
the  rights  of  a  bona  fide  purchaser  at  execution  sale  against  him 
have  attached,  cannot  defeat  the  title  of  the  execution  purchaser 
by  proof  of  a  latent  equity  in  favor  of  the  homestead  claimant,  of 
which  such  purchaser  had  no  notice. 

E.  W.  Hendrick  and  J.  W.  Murphy^  for  the  appellant. 

Daney  ft  Wright^  for  the  respondents. 

1^  HENSHAW,  J.  Appeals  from  the  judgment  and  from 
the  order  denying  a  new  trial.  The  action  was  to  quiet  title  to 
one  hundred  and  sixty  acres  of  land.  The  facts  of  the  case  are 
as  follows: 

One  Neil^  from  whom  both  plaintifF  and  defendants  deraign 
title^  entered  the  land  in  controversy  under  the  United  Statei 
homestead  laws^  and  thereafter,  pursuant  to  the  statute,  comr 
nmted  and  paid  for  the  land,  receiving  a  patent  therefor,  which, 
by  way  of  preamble  and  recital,  declared  that,  **Whereas,  George 
Neil,  of  San  Diego  county,  Oalifomia,  has  deposited  in  the  gen- 
eral land-office  of  the  United  States  a  certificate  of  the  register 
of  the  land-office  at  Los  Angeles,  California,  whereby  it  appears 
that  full  payment  has  been  made  by  the  said  George  Neil,  ac- 
cording to  the  provisions  of  the  act  of  ^^^  Congress  of  the  24th 
of  April,  1820,  entitled  *An  act  making  further  provisions  for  the 
sale  of  the  public  lands,'  and  the  acts  supplemental  thereto,  for^ 
the  land  (describing  it),  ''which  said  tract  has  been  purchased  hj, 
the  said  George  Neil,"  eta 
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Upon  ilarch  18,  1893,  Neil,  by  deed  of  grant  duly  recorded, 
conveyed  the  land  to  Mrs.  A.  L.  Treanor.  Upon  the  fifth  day 
of  May  following,  Mrs.  Treanor,  by  like  deed  of  grant,  also  duly 
recorded,  reconyeyed  the  same  property  to  NeiL  Upon  May 
10th,  five  days  after,  a  deficiency  judgment  was  docketed  against 
Neil,  and  in  faror  of  this  plaintiff.  The  land  in  controYersy  waa 
then  subjected  to  levy,  and,  on  the  fifteenth  day  of  June,  1893, 
was  sold  at  public  auction,  and  purchased  by  this  plaintiff. 
Thereafter,  npon  the  twenty-third  day  of  November,  1893, 
Neil  executed  his  deed  of  grant  to  the  same  land  to  one  Fauly, 
to  whose  title  these  defendanta  afterward  succeeded. 

For  the  reasons  hereafter  given,  we  consider  it  unnecessary  to 
pass  upon  the  question  whether,  by  his  commutation,  the  char- 
acter of  the  title  Neil  received  from  the  government  was  that  in- 
uring under  a  homestead,  or  that  attaching  to  a  pre-emption  pat- 
ent For  the  purposes  of  this  conaideiration,  it  will  be  assumed 
(though  not  decided)  that  Ndl  took  the  land  as  a  government 
homestead. 

So  taking,  the  land  was  not  liable  for  any  debt  of  Neil  con- 
tracted prior  to  the  issuance  of  the  patent:  Bev.  Stats.  1878,  see. 
2296.  The  deficiency  judgment  of  plaintiff  against  Ndl  was  for 
such  a  pre-existing  debt. 

Neil's  deed  to  Mrs.  Treanor  was,  upon  the  face  of  the  recorded 
instrument,  a  conveyance  of  all  his  interest  in  the  property,  and, 
when  he  subsequently  acquired  title  from  her  by  deed  of  grant, 
he  took  the  land  divested  of  its  homestead  exemptions.  The  pat- 
entee sells  his  land.  It  is  protected  in  the  hands  of  the  pxir- 
chaser  from  any  debt  of  the  grantor  which  could  not  have  been 
enforced  against  it  while  the  title  remained  in  him;  and  this  is 
^^  all  that  the  case  of  Bussell  v.  Lowth,  21  Minn.  167,  18  Am. 
Bep.  390,  decided  upon  the  matter.  But,  as  with  a  state  home- 
stead, so  with  a  federal;  its  character  and  exemptions  do  not  re- 
Tive  on  a  subsequent  repurchase  by  the  original  holder  by  whom 
it  has  been  sold:  Hebert  v.  Mayer,  42  La.  Ann.  839. 

But  to  overcome  the  effect  of  the  deeds  from  Neil  to  Treaner, 
and  from  Treanor  to  Neil,  defendants  were  permitted,  over  ob- 
jections and  exceptions,  to  call  Mrs.  Treanor,  who  testified  that 
Neil,  who  was  sick,  sent  for  her,  and  said  to  her:  **My  creditors 
are  pushing  me  pretty  hard.  Would  you  object  to  having  my 
property  put  in  your  name,  so  that  it  will  be  beyond  the  reach 
of  my  creditors?^  Mrs.  Treanor  consented,  the  deed  was  made 
imder  these  circumstances  without  consideration,  and  tiie  prop- 
erty thereafter  in  like  manner  leconveyed  bj  her  to  Urn. 

AIL  St.  BV.,  VOU  LU.  — u 
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Plaintiff's  claim  iraB  for  a  debt  due  prior  to  {he  laBusnce  of  the 
patent  The  land  waa^  therefore,  not  liable  for  it,  and  plaintiJE 
was  not  one  of  Neil's  creditors  who  coxQd  haTe  been  injurioiulj 
effected  by  the  transfer. 

Upon  the  other  hand,  these  transactioDa  originated  and  were 
executed  in  fraud.  Plaintiff  had  no  knowledge  of  the  secret 
trust  She  bought  at  the  execution  sale  in  good  faith  and  for 
Talue,  upon  the  security  of  the  title  which  stood  in  Neil,  and 
which,  by  the  record,  was  freed  from  homestead  exemptioiia. 
Under  these  circumstances,  is  she  protected  against  the  effect  of 
this  private  agreement? 

I  think  she  should  be  and  is.  It  is  true  she  was  not  one  of 
those  creditors  who  could  complain  of  the  original  fraud  and 
cause  the  oonyeyance  to  Mrs.  Treanor  to  be  set  aside.  Never- 
thelees,  she  was  e  bona  fide  purchaser  for  Talue  and  without  no- 
tice at  the  execution  eale,  and  her  rights  are  the  same  as  those 
which  would  have  attached  to  an  innocent  third  person  buying 
under  like  circumstances.  She  is  protected  against  latent 
equities  of  whidi  she  had  no  notice:  Riley  y.  Martinelli,  87  CaL 
575;  33  Am.  St  Rep.  209. 

^^^  The  defendants,  denying  their  titie  from  Neil  after  the 
rights  of  plaintiff  as  purchaser  had  accrued,  occupy  no  better  po- 
sition than  would  he.  Where  he  would  be  estopped,  so  are  they; 
and  what  binds  him  concludes  them. 

The  fact  that  plaintiff  was  not  one  of  those  whose  injury  was 
intended  by  the  original  fraud  would  not  be  a  reason  for  per* 
mitting  Ndl  to  proye  it  against  her,  if  in  fact  she  had  innocenily 
euffered  by  reason  of  it,  and  if  Neil  could  not  pro^e  it  neither 
could  those  claiming  under  him. 

If  the  transfers  had  been  made  with  the  understanding  fiist 
they  were  designed  merely  to  effect  an  apparent  destruction  of 
the  homestead  character  of  the  land,  no  one  would  assert  that 
Neil  could  proye  this  fact  against  one  who  had  changed  his  sit- 
uation under  a  belief  in  the  bona  fides  of  the  matter.  Yet  this 
is  the  precise  result  which,  if  not  intended,  necessarily  followed 
the  fraud  of  Neil  and  Mrs.  Treanor.  Neil  held  out  to  the  world 
that  he  had  purchased  the  land  under  circumstances  which,  by 
operation  of  law,  freed  it  from  its  homestead  exemptions.  An  in* 
nocent  third  person  dealing  with  this  property  relied  upon  these 
circumstances,  and  bought  the  property  after  a  leyy  and  sale 
which  were  legal  except  for  this  secret  and  fraudulent  transac- 
tion. Neil  cannot,  nor  can  those  claiming  under  him,  defesfc 
(he  title  thus  obtained  by  proof  of  any  such  ^tent  squitj.'* 
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The  admisfflon  of  the  evidence  of  Mrs.  Treanor  was  tlnii  error 
for  which  the  order  denying  a  new  trial  mnat  !)•  leTtiaed  and 
the  cause  remanded.    Sq  ordered. 

HcFfuJandy  J.,  and  Temple,  J.,  conenned. 

PUBLIO  LANDfi^HOMBgTBAD  BNTBT— WHBK  SUBJBOT  TO 
BXfi2GI7TION.->Land8  entered  under  tbe  United  Statea  homestead 
laws  are  liable  to  the  satisfaction  of  debts  contracted  by  the  home- 
stead claimant  between  the  date  of  the  final  certificate  of  entry  and 
^e  date  of  the  patent:  Btrnby-Estabrook  Mercantile  Ck>.  y.  Davis,  IS 
GoL  08;  86  Am.  St  R^.  206.  In  FaoU  y.  Cooke,  19  Or.  465,  20  Am.  St. 
Bep.  886,  It  was  held  that  a  homestead  in  public  lands,  claimed  aud 
perfected  nnder  the  United  States  statute.  Is  exempt  from  liability  for 
deUa  eontiacted  prior  to  the  issnlng  of  the  patent  theref  ok; 


Coopbb  v.  Wildbb. 

[HI  CAUlOBinA,  191.] 

PUBUO  LANDS— TIBfBBR  CLAIMS,  DBVISABIUTT  OP.— 
An  owner  of  a  timber  claim  upon  public  land  has  no  devisable  inter- 
est therein  before  a  patent  issues,  and  upon  his  death  before  he  baa 
complied  with  all  the  conditions  necessary  to  obtain  a  patent,  his 
heirs  may  comply  with  the  remaining  conditions,  and  ui>on  obtain- 
ing a  patent,  they  take  the  land  in  equal  shares  as  direct  grantees  of 
the  government,  and  not  by  inheritance,  regardless  of  the  proportions 
in  which  they  would  have  taken  under  the  law  of  succession  of  the 
state. 

W.  H.  C.  Ecker^  and  Hayes  ft  Ward^  for  the  appellant 
J.  E.  Wadham^  and  F.  W.  Steams,  for  the  respondent. 

»»■  TEMPLE,  J.  Action  to  quiet  title  to  forty  acres  of  land 
in  San  Di^o  county.  The  land  was  entered  as  a  timber  culture 
daim  in  November,  1879,  by  David  ***  Ckwper,  plaintiff's  fa- 
ther. David  Cooper  died  testate  in  July,  1881,  leaving  his  widow 
sole  beneficiary  of  his  will  and  expressly  excluding  plaintiff  from 
any  share  of  his  estate.  The  property  was  duly  distributed  to 
tile  widow.  In  1892  a  patent  was  issued  by  the  United  States 
conveying  the  land  in  terms  to  the  heirs  of  David  Cooper,  de- 
ceased. In  1891,  before  the  issuance  of  the  patent,  the  widow, 
who  was  the  sole  devisee  of  David  Cooper  and  the  sole  distributee 
of  the  estate,  mortgaged  the  land  to  the  defendant,  who  subse- 
quently foreclosed  and  purchased  the  property  at  the  foreclosure 
sale,  and  in  due  time  received  a  deed  therefor.  Defendant  at  the 
trial  proTcd  his  deraignment  of  title  from  the  widow  of  David 
Cooper,  deceased. 

Tlie  question  is.  In  whom  did  the  title  vest?  Appellant  daims 
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it  as  heir.  The  defendant  that  it  passed  by  the  will  and  the  de- 
cree of  distribution  to  the  widow  of  David  Cooper.  Or,  if  it  did 
not  Test  under  the  will  and  decree^  then  the  widow  and  aon  of 
David  Cooper  took  equally. 

The  applicant  for  the  goyemment  bounty  is  required  to  sub- 
scribe an  oath  to  the  effect  that  he  makes  the  filing  for  the  pur- 
pose of  cultivating  -timber  for  his  own  exclusive  benefit^  and  not 
for  the  purpose  of  speculation,  and  that  he  intends  to  hold  and 
cultivate  the  land.  He  is  required  to  break  or  plow  five  acres  the 
first  year,  five  acres  the  second  year,  and  to  cultivate  the  five  acres 
broken  or  plowed  the  first  year;  the  third  year  to  cultivate  the 
five  acres  plowed  the  second  year,  and  to  plant  in  timber,  seeds, 
or  cuttings  the  five  acres  first  plowed,  and  to  cultivate  the  remain- 
ing fire  acres;  and  the  fourth  year  to  plant  in  timber,  seeds^  or 
cuttings  the  remaining  five  acres. 

To  get  his  certificate  he  must  prove,  or  if  he  is  dead  his  heirs 
or  legal  representatives  must  prove,  that  he  or  they  -have  planted, 
and  for  not  less  than  eight  years  cultivated,  that  quantity  and 
character  of  trees,  and  that  there  are  then  growing  at  least  six 
hundred  and  seventy-five  thrifty  trees  per  acre. 

*•**  A  failure  at  any  time  to  perform  the  conditions  (works  a 
forfeiture.  The  property  could  not  be  taken  in  satisfaction  of 
any  debt  contracted  prior  to  the  issuance  of  the  final  certificate;, 
which  could  not  be  had  until  full  proof  of  performance,  as  abava 
stated,  was  made. 

Obviously,  the  privilege  or  right  acquired  by  the  entry  and  fil- 
ing is  personal,  and  cannot  be  tiansf  erred  except  as  authorized  in 
the  act.  The  death  of  the  applicant  before  performance  renders 
him  incapable  of  performance,and  that  eventwould  end  the  claim 
but  for  the  provisions  of  the  act,  which  authorize  the  heirs  to 
prove  that  he  or  they  has  or  have  performed.  Does  the  heir  in 
such  case  take  by  inheritance  from  the  applicant,  or  is  he  by  ap- 
pointment in  the  act  itself  a  substituted  beneficiary  of  the  gOY- 
emment  to  whom  the  title  goes  by  direct  grant? 

It  is  admitted,at  once, that  the  condition  of  the  applicant  prior 
to  full  performance  is  in  nowise  analogous  to  that  of  a  pre-emptor 
either  before  or  after  the  pre-emptor  has  received  his  certificate 
of  purchase.  The  applicant  has  a  right  to  the  land  of  which  the 
government  cannot  deprive  him,  but  which  will  be  lost  if  he 
fails  to  perform.  And  death,  before  performance,  renders  such 
failure  certain,  and  ends  the  estate  of  the  applicant  In  view, 
however,  of  the  hardship  of  such  a  result »  the  law  continues  its 
offer  to  certain  persons  whom  it  is  presumed  the  applicant  him- 
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fielf  might  have  selected.    But  they  take,  not  by  inheritanoe  from 
the  deceased,  but  as  grantees  from  the  gorernment 

No  case  is  cited  under  the  timber  culture  act,  but  cases  have 
arisen  under  other  acts  of  Congress  which  are  in  all  essential  re- 
spects similar  to  the  act  in  question.  The  Oregon  donation  act 
(9  U.  S.  Starts.,  496)  granted  to  qualified  settlers  on  public  land, 
^ho  had  occupied  and  cultivated  the  same  for  four  years,  and 
performed  certain  acts  in  regard  to  making  application  for  the 
land,  proving  up,  etc.,  three  hundred  and  twenty  acres  of  land. 
The  opening  words  of  that  act  were,  '^That  there  shall  be,  and 
hereby  is,  granted,*'  and  it  *•*  was  provided,  in  case  of  death 
before  the  expiration  of  four  years'  possession  required,  ^'all  the 
rights  of  the  deceased  under  this  act  shall  descend  to  the  heirs  at 
law  of  such  settler.** 

In  1852  one  Loring,  who  had  all  the  qualifications  necessary 
to  enable  him  to  take  and  hold  under  the  act,  entered  upon  three 
hundred  and  twenty  acres  of  land  in  Oregon,  with  the  intent  to 
acquire  the  title  under  the  act.  He  died  within  one  year  after 
his  entry  upon  the  land,  having  by  his  will  devised  all  his  estate. 
Whether  the  land  or  his  right  was  devisable  arose  in  Hall  v.  Rus- 
sell, 101  U.  S.  503.  Chief  Justice  Waite,  speaking  for  the  court, 
said  the  question  was  whether  ''the  heirs  took  by  descent  from 
the  settler  or  as  donees  of  the  United  States.  If  by  descent  it  is 
conceded  the  settler  had  a  devisable  estate.  If  as  donees  he  had 
not** 

It  was  held  that,  by  entering  under  the  act,  the  settier  ac- 
quired at  once  a  present  right  to  occupy  and  maintain  possession 
60  as  to  acquire  a  complete  title  to  the  soil,  but  got  no  title  until 
he  had  completed  his  four  years*  continued  residence  and  culti- 
vation. His  rights  were,  however,  statutory,  and  must  be  ascer- 
tained by  the  language  of  the  act  It  is  said:  "The  object  of 
Congress  undoubtedly  was  to  allow  a  settler's  heirs  to  succeed  to 
his  possessions,  and  thus  keep  his  rights  alive.  But  for  some 
such  provision  all  the  rights  of  the  settler  would  have  been  lost 
by  his  death.  As  the  law  required  full  four  years*  residence  by 
the  person  who  claimed  the  grant,  if  no  provision  had  been  made 
for  a  continuance  of  his  possession  the  land  would  have  become 
vacant  on  his  death  and  open  for  a  new  settlement  by  a  new  set- 
tler, if  the  law  authorizing  new  settlements  still  remained  in 
force.  Hence,  it  was  provided  that  the  possessory  rights  of  a 
deceased  settler  should  go  to  his  heirs,  and  that  they  might  get 
the  land  on  making  requisite  proof  without  further  residence 
ttid  cultivation  of  their  own.    Their  title  to  the  land  was  to 
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come,  not  from  their  deceased  ancestors,  but  from  the  United 
States." 

!•«  Every  word  of  this  is  as  applicable  to  the  timber  coltnre 
act  as  to  the  Oregon  donation  act,  so  far  as  concerns  the  question 
under  consideration. 

Here,  as  there^  a  series  of  acts  were  to  be  performed  mnning 
through  a  number  of  years  before  the  applicant  was  entitled  to  a 
patent,  and  a  failure  at  any  point  during  that  time  defeated  the 
claim  and  left  the  land  open  to  another.  In  each  case  the  death 
of  the  applicant  rendered  performance  impossible,  and  the  right 
would  have  entirely  lapsed  but  for  a  provision  giving  the  heirs 
of  the  applicant  the  privilege  of  procuring  the  title  which  would 
have  gone  to  the  deceased. 

Hall  V.  Bussell,  101  U.  S.  503,  has  been  followed  many  times. 
The  cases  are  reviewed  in  Hershberger  v.  Blewett,  55  Fed.  Rep. 
170. 

Respondent  contends  that  the  position  of  a  claimant  under  the 
timber  culture  act  is  like  that  of  a  homestead  claimant  before 
full  performance,  and  he  thinks  in  such  case  a  homestead  daim- 
ant  has  a  devisable  interest.  This  is  I  think  a  mistake.  The 
homestead  act  is,  if  possible,  less  doubtful  than  any  of  Ihe  oth- 
ers; for  it  is  expressly  provided  that  the  right  to  complete  per- 
formance and  receive  the  patent  shall  go  to  the  widow  if  there 
l>e  one;  if  there  be  none,  to  the  devisee  of  the  deceased,  or  to  hia 
heirs.  Obviously,  the  right  is  not  devisable  in  any  just  sense. 
If  there  be  a  widow  t^  right  goes  to  her,  if  none  the  settler  may 
appoint  the  grantee.  It  was  so  held  by  the  secretary  of  the 
interior  in  Dorame  v.  Towers,  1  Copp's  Pub.  Land  Laws,  438^ 
which  is  dted  by  respondent  as  an  anthority  to  the  contrary. 
Towers  was  in  possession  of  the  land  before  he  made  his  enby, 
but  died  within  two  weeks  after  the  entry.  Contest  was  inaug- 
urated six  months  afterward  by  Dorame,  who  sought  to  establish 
an  abandonment,  as  the  heirs  did  not  reside  on  the  land.  The 
secretary  said:  'The  death  of  the  party  casts  whatever  of  title 
or  estate  the  statute  has  created  directly  by  operation  of  law  upon 
1.  The  widow;  2.  The  heirs  or  devisees;  and,  the  substitution 
being  effected,  the  requirement  of  proof  ^^^  of  residence  or  cul- 
tivation attaches  to  the  person  or  persons  succeeding  to  the  right, 
title,  or  estate.*'  He  further  says  that  by  the  laws  of  California 
the  executor  was  entitled  to  possession  during  administration, 
and  that  the  right  of  the  heirs  to  possession  is  subject  to  this  ad- 
ministration, and  therefore,  "the  time  allowed  by  the  court  for 
the  settlement  of  the  estate  must  either  be  counted  for  the  heir 
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or  deyisee,  in  maldiig  final  proofs  or  excluded  in  his  favor  from 
the  period  required  by  the  statute^  and  further  time  allowed  him 
en  the  ground  that,  the  land  being  in  .the  custody  of  the  law,  the 
time  does  not  run  against  the  party  who  is  required  to  perform 
the  acts  of  residence  or  occupation  upon  iV  We  must  hold, 
therefore^  that  the  land  was  not  devisable,  and  is  not  affected  by 
the  decree  of  distribution  in  the  estate  of  David  Cooper, 
deceased. 

The  grant  is  to  the  hdrs  of  David  Cooper,  but  tiiey  do  not  take 
by  inheritance.  The  heirs  will,  therefore,  take  equally,  regard- 
less of  the  proportions  in  which  they  would  have  taken  under  the 
law  of  succession  of  the  state.  The  United  States  has  no  gen- 
eral law  of  succession;  the  heirs  must,  therefore,  be  found  by  the 
law  of  the  state  or  territory  in  which  the  land  is  situated.  By  the 
Uw  of  this  state,  the  widow  is  an  heir  of  the  husband.  The  plain- 
tiff and  the  widow  would  therefore  take  equally.  It  would  fol- 
low that  the  one-half  interest  which  vested  in  the  widow  was 
sabject  to  defendant's  mortgage.  A  new  trial  will  be  necessary 
because  the  findings  would  not  support  the  judgment  as  it  would 
be  modified  by  this  opinion,  and  they  are  against  larw. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

Harrison,  J.,  Ghiroutte,  J.,  Van  Fleet,  J.,  McFarland,  J.,  Hen- 
ihaw,  J.,  and  Beatty,  C.  J.,  concurred. 

PUBLIO  IJLNBS.— 'Effect  of  the  Issuance  of  a  patent  to  heirs  of  a 
deceased  claimant  la  the  subject  of  the  sKtended  aata  to  Ckkhb  v. 
Stewart,  88  Am.  Dec  406. 


Hammond  v.  GAiLLKAua 

[111  Calitobmi^,  206.] 

PARTITION  SAIiBS  —  CONCLUSIVBNHSS  UPON  PTJE- 
0HA8BR.— An  order  confirming  a  sale  In  partition  Is  appealable  bj 
the  purchaser,  and  Is  conclnsiye  upon  him  upon  his  failure  to  appeal 
18  to  an  objectiona  made  to  the  confirmation  of  the  sale,  and  he  then 
becomes  legally  bound  to  complete  his  purchase. 

PARTITION  SALBa-RKSAIiB^ACTION  FOR  DHFICIBNGY 
—BVIDBNCB.— A  purchaser  at  partition  sale,  confirmed  without  ap- 
peal, when  sued  for  a  deficiency  arising  from  a  resale,  cannot  prove 
that  the  terms  of  the  first  sale  insured  a  perfect  title  to  relieve  him 
from  llabtlity  as  a  purchaser,  but  he  may  show  such  terms  of  the 
ilist  sale  and  that  the  second  sale  was  made  expressly  at  the  pur- 
chaser's  risk,  as  to  title,  for  the  purpose  of  showing  that  the  condi- 
tions of  the  two  sales  were  different,  and  that  the  second  sale  was 
neither  a  Just  nor  legal  mode  of  ascertaining  his  liability  for  the  de- 
ficiency.   He  cannot  be  held  liable  for  such  deficiency  if  the  differ^ 
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ence  In  price  at  the  two  sales  was  due  to  the  difference  In  the  condi- 
tions thereof. 

JUDICIAL  SAI/ES  —  MISREPRESENTATIONS  —  KNOWL- 
EDGE  OF  PUROHASER—PRESUMPTION.—Pnrchasers  at  judicial 
sales  are  not  held  to  presomptiye  knowledge  of  the  limits  of  the  power 
of  the  officer  making  the  sale,  and  if  they  are  misled  by  his  repre- 
sentations as  to  the  state  of  the  title  or  encumbrances,  they  are  not 
bound  by  the  rule  of  caveat  emptor. 

JUDICIAL  SALES— MISILBPRESENTATIONS.— If  the  officer 
making  a  Judicial  sale  makes  any  error,  irregularity,  or  misrepresen- 
tation, whether  intentional  or  not,  whereby  the  purchaser  has  been 
misled  to  his  prejudice  to  such  an  extent  as  to  make  it  unconscion- 
able that  his  contract  of  purchase  should  be  enforced  against  him, 
the  sale  will  not  be  confirmed. 

JUDICIAL  SALES— INADEQUACY  OP  PRICE-ESTOP- 
PEL.—If  the  owner  of  property  does  not  object  to  the  confirmation 
of  a  judicial  sale  thereof  on  the  ground  of  inadequacy  of  price,  he 
is  estopped  from  denying  the  adequacy  of  price  obtained  under  the 
conditions  of  the  sale,  and  the  officer  who  makes  the  sale  cannot 
avoid  the  terms  and  conditions  made  by  him  with  the  purchaser. 

PARTITION  SALES— RESALE  AT  PURCHASER'S  RiaK.— 
Upon  the  refusal  of  a  purchaser  to  complete  a  partition  sale  after  Its 
confirmation,  the  court  may  order  the  property  resold  at  the  risk  ot 
such  purchaser,  and  such  order  Is  binding  on  him  if  he  baa  notice 
thereof. 

A.  Bnef,  for  the  appellant 

A.  C.  Freeman^  for  the  respondent. 

«"  HAYNES,  C.  This  action  was  biought  by  plaintiff  as 
referee  in  the  partition  suit  of  Fiiinertj  et  al.  y.  Pennie  et  al.^ 
to  recover  the  sum  of  sefventeen  hundred  end  fifty  dollars  from 
the  defendant.  The  action  of  Finnerty  et  al.  y.  Pennie  et  al.^ 
was  for  a  partition  of  a  certain  lot  situated  on  the  comer  of  Na- 
toma  and  Mary  streets  in  the  city  of  San  Francisco^  in  which  a 
decree  was  entered  determining  the  interests  of  the  several  par- 
ties^ the  amoimt  and  priority  of  several  liens  thereon,  and  ad- 
judging that  said  lot  was  incapable  of  partition^  and  ordering  a 
sale  thereof  by  Hammond,  the  plaintiff  herein,  who  was  duly  ap- 
pointed sole  referee  for  that  purpose,  the  sale  to  be  subject  to 
confirmation  by  the  court. 

The  referee  offered  said  property  for  sale  at  publio  auction, 
and  at  su'^h  sale  the  defendant  herein  became  the  purchaser  upon 
his  bid  of  seven  thousand  five  hundred  dollars,"  and  thereupon 
deposited  with  the  referee  seven  hundred  and  fifty  dollars,  that 
being  ten  per  cent  of  i;he  amount  bid. 

The  puTchasar  opposed  the  confirmation  of  the  sale  upon 
grounds  hereinafter  stated,  but  the  court  confirmed  the  ^e, 
and  the  referee  executed  and  tendered  a  deed  in  due  form,  and 
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demanded  payment  of  the  remainder  of  the  sum  bid,  but  the  de- 
fendant refused  to  pay  said  balance  or  accept  the  deed. 

These  facts  were  reported  to  the  court,  and  afterward  an  order 
was  made  for  a  resale  of  the  premises,  and  directing  the  referee, 
in  case  such  resale  should  not  realize  said  sum  of  seven  thousand 
five  hundred  dollars  and  the  costs  and  expenses  of  the  resale,  to 
collect  from  defendant,  by  some  proper  proceeding,  such  defi- 
ciency. 

To  these  facts,  alleged  in  the  complaint,  the  defendant  an- 
swered, and  also  filed  a  cross-complaint  and  counterclaim.  The 
answer,  after  denying  the  allegations  of  the  complaint,  alleged 
that  said  property  was  '^  offered  for  sale  at  public  auction  on 
the  following  terms  and  conditions,  namely: 

'The  property  to  be  sold  to  the  highest  bidder,  the  purchaser 
to  receive  a  perfect  and  valid  title,  free  from  imperfections,  oth- 
erwise there  to  be  no  sale;  the  bidder,  upon  acceptance  of  his  bid, 
to  deposit  with  plaintiff  ten  per  cent  of  the  sum  bid,  to  secure 
the  bid  and  sale  to  him,  and  the  balance  of  the  bid  to  be  paid,  if 
the  title  should  prove  perfect  and  valid,  upon  conveyance  to  the 
bidder  of  said  property  with  a  valid  and  perfect  title  thereto, 
and  after  examination  of  said  title  by  the  bidder;  and  if  the  title 
should  not  prove  to  be  perfect  and  valid  and  free  from  imperfec- 
tions, nor  made  so  within  thirty  days  after  notice  by  the  bidder 
to  plaintiff  of  defects  therein,  the  said  deposit  of  ten  per  cent 
to  be  returned  by  plaintiff  to  bidder  on  demand";  and  that  he 
Ud  for  said  property  said  sum  of  seven  thousand  five  hundred 
dollars  with  the  express  agreement  that  if  the  title  to  said  land 
should  prove  imperfect,  invalid,  and  not  free  from  all  imperfec- 
tions, there  should  be  no  sale,  and  that  said  deposit  should  be 
returned  to  him  upon  demand. 

He  further  alleged  that  the  title  to  said  lot  was  invalid  and 
not  free  from  imperfections,  that  he  notified  plaintiff  thereof, 
that  plaintiff  refused  to  make  said  title  perfect,  and  that  he  there- 
upon demanded  the  return  of  his  deposit.  He  admitted  that 
said  sale  was  reported  to  the  court  for  confirmation,  but  denied 
that  the  terms  and  conditions  thereof  were  reported;  that  he  filed 
objections' thereto,  stating  the  terms  nnder  which  his  purchase 
was  made  and  specifying  certain  defects  in  the  title,  but  that 
the  court  decided  that  he  would  not  be  bonnd  by  the  decision  of 
the  court  thereon,  nor  by  such  confirmation,  and  refused  to  hear 
or  consider  his  objections  thereto.  He  admitted  the  tender  of 
the  deed,  but  denied  that  such  tender  wao  in  pursuance  of  the 
terms  of  the  sale,  or  that  it  would  have  coiiveyed  a  valid  titlif 
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and  ayerred  his  readiness  and  willingness  to  comply  iriSi  the 
terms  of  the  sale. 

^*  He  further  alleged  that  the  terms  and  conditions  under 
which  the  property  was  resold  were  different  from  the  terms 
and  conditions  of  the  first  sale;  that  at  the  second  sale  it  was  ex- 
pressly stated  l^t  the  purchaser  should  take  the  title  as  it  stood 
without  any  agreement  that  it  was  perfect  or  should  be  made  so 
upon  notice  of  defects^  and  that  by  reason  of  such  diange  in  tihe 
terms  and  conditions  of  sale  the  selling  Tslue  of  the  property  was 
greatly  depreciated. 

At  the  second  sale^  one  Denigan  became  the  purchaser  at  the 
sum  of  five  thousand  dollars.  The  cross-oomplaint  and  counter- 
claim were  interposed  for  the  purpose  of  recoTering  the  deposit 
of  seyen  hundred  and  fifty  dollars. 

The  cause  was  tried  by  the  courts  end  findings  and  judgment 
were  for  the  plaintiff  for  said  sum  of  seventeen  hundred  and 
fifty  dollars^  with  interest,  and  from  said  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial  the  defendant 
appeals. 

Appellant's  defense  to  said  action  is  based  upon  two  distinct 
propositions:  1.  That  his  purchase  was  conditional  upon  his  ob- 
taining a  good  title,  and  that  the  title  was  not  good;  and  2. 
That  he  is  not  liable  for  the  deficiency  or  loss  upon  resale,  be- 
cause the  terms  and  conditions  of  the  two  sales  were  materially 
different. 

To  these  propositions  respondent  replies,  in  effect:  1.  That 
the  sale  to  appellant  was  confirmed  by  the  court,  and  that  order 
not  having  been  appealed  from,  appellant  is  concluded  as  to  all 
questions  involved  in  the  confirmation;  and  3.  As  the  referee 
had  no  power  to  give  or  impose  any  conditions  of  sale  not  con- 
tained in  the  decree  or  authorized  by  law,  and  as  the  rule  of  caveat 
emptor  applies  to  judicial  sales,  and  as  he  is  conclusively  pre- 
sumed to  know  the  law,  that  he  therefore  purchased  under  the 
conditions  imposed  by  the  law,  and  not  under  different  condi- 
tions alleged  to  have  been  made  by  the  referee  without  authority, 
and  if  so,  the  two  sales  were  made  under  the  same  conditions. 

1.  That  the  order  confirming  the  sale  to  Cailleaud,  the  *** 
first  purchaser,  was  appealable,  and  became  conclusive  upon  his 
failure  to  appeal,  I  think  is  clear. 

In  Boggs  v.  Fowler,  16  Cal.  660,  76  Am.  Dec.  661,  it  was  held, 
in  a  foreclosure  case,  that  the  purchaser,  by  his  act  of  purchase, 
submitted  himself  to  the  jurisdiction  of  the  court  in  that  suit 
as  to  all  matters  connected  with  the  sale,  and  was  entitied  to 
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apply  for  each  relief  as  the  facts  of  Hie  case  might  justify^  and 
that  upon  his  application  the  sale  could  be  set  aside  end  the  sat- 
isfaction canceled. 

In  Hickson  y.  Backer,  77  Ya.  185,  it  was  said:  ''By  buying 
at  such  sale  the  purchaser  selects  his  forum,  comes  into  the  case, 
and  submits  himself  to  the  court  as  to  all  questions  oonoeming 
the  sale  and  his  purchase." 

That  in  sales  under  a  decree  in  equity  the  purchaser  becomes 
a  quasi  party  to  the  suit,  see  note  to  Mount  y.  Brown,  69  Am. 
Dec.  368,  and  cases  there  cited,  and  Jonea  on  Mortgagee^  sec. 
1642. 

The  confirmation  of  a  sale  often  inyoWes  rights  of  yast  im- 
portance. A  purchaser  at  a  judicial  sale  may  thereby  be  de- 
priyed  of  a  purchase  of  great  adyantage  to  him,  or  haye  improp- 
erly imposed  upon  him  a  burden  he  should  not  bear.  But  it  is 
urged  by  appelant  that  there  is  no  proyision  of  the  statute  imder 
which  he  could  haye  appealed  from  that  order;  that  the  decree 
in  partition  was  interlocutory,  that  he  was  not  a  party  and  could 
not  appeal  therefrom.  But  the  decree  in  this  case  was  not  inter- 
locutory, but  final.  It  not  only  determined  the  seyeral  interests 
of  the  cotenants  and  the  amounts  and  priorities  of  the  seyeial 
liens,  but  also  adjudged  the  property  incapable  of  partition,  and 
decreed  that  it  be  sold,  and  directed  the  distribution  of  the  pro- 
ceeds, which  distribution  is  to  be  made  by  the  referee  when  the 
decree  so  directs  (Code  Ciy.  Froc,  sec.  773),  so  that  the  sale  and 
confirmation  were  simply  steps  to  be  taken  in  the  execution  of  the 
decree,  and  the  order  of  confirmation  was  an  order  made  after 
final  judgment.  The  appeal  from  an  interlocutory  judgment  in 
partition  proyided  for  in  section  963,  subdiyision  2,  of  the  Code 
of  ***  Ciyil  Procedure,  is  only  **from  such  interlocutory  judg- 
ment in  actions  for  partition  as  determines  the  rights  and  inter- 
ests of  the  respectiye  parties^  and  directs  partition  to  be  made." 

But  if  the  decree  did  not  become  final  until  the  sale  was  con- 
finned,  it  th^i  became  final,  and  the  purchaser,  being  then  a 
party  to  that  which  made  the  decree  final,  had  the  right  to  ap- 
peal from  that  part  of  the  decree  as  to  which  he  was  a  ''party 
aggrieyed.** 

The  defendant  was  therefore  concluded,  by  the  order  of  confir- 
mation, as  to  all  objections  made  to  the  confirmation  of  the  sale, 
and  became  legally  boxmd  to  complete  the  purchase. 

There  are  three  modes  of  proceeding  in  a  court  of  equity  when 
a  purchaser,  after  confiTm&tion,  fails  or  refuses  to  complete  his 
purchase:  1.  Set  aside  the  sale,  release  the  purchaser,  and  order 
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a  resale;  or  2.  Decree  a  specific  performance  of  ihe  contract;  or 
3.  Order  a  resale,  holding  the  purchaser  responsible  for  any  de- 
ficiency: See  Jones  on  Mortgages^  sec.  1642,  and  cases  there 
cited. 

The  third  of  the  above  modes  of  procedure  is  the  one  pursued 
in  this  case.  Upon  the  trial,  the  defendant,  in  order  to  prove 
that  he  never  became  liable  as  a  purchaser,  offered  in  evidence 
the  following  written  terms  and  conditions  of  said  sale  (omitting 
the  description): 

**San  Francisco,  December  14,  1891. 

*^e  have  this  day  sold  to  H.  Cailleaud,  at  the  price  of  $7,500 
in  gold  coin,  the  following  described  property:  .... 

"Seven  hundred  and  fifty  dollars,  cash  in  hand  paid,  the  re- 
ceipt of  which  is  hereby  acknowledged;  $6,760,  payable  ten  days 
after  date,  or  upon  completion  of  the  examination  of  title  and 
the  other  papers  connected  therewith,  as  hereinafter  specified; 
ten  days  (from  date  hereof)  are  allowed  for  the  examination  of 
the  title.  If  the  title  is  not  found  valid,  nor  made  so  in  thirty 
days  after  notice  to  us  of  defect  therein,  the  deposit,  for  which 
this  is  a  receipt,  is  to  be  returned  on  demand.  If  the  ^^®  title 
is  found  or  made  valid,  within  the  time  herein  specified,  and  the 
sale  is  not  closed  in  accordance  with  the  above  terms,  the  sum  of 
$750,  for  which  this  is  a  receipt,  is  to  be  forfeited.  The  owner 
hereof  binds  himself,  upon  receipt  of  the  purchase  money,  to 
deliver  to  H.  Cailleaud  a  valid  title  to  said  property,  unencum- 
bered, unless  it  is  specified  above  that  certain  liens  are  assumed. 
Time  is  of  the  essence  of  this  contract.  Subject  to  confirma- 
tion by  the  superior  court  of  the  city  and  counly  of  San  Fran- 
dBco.  'TtlCHARD  P.  HAMMOND,  JR.,  Referee.'^ 

**I  hereby  agree  to  buy  the  property  above  described  upon  the 
terms  and  conditions  hereinabove  expressed. 

"HENRY  CAILLEAUD.'' 

An  objection  to  its  introduction  in  evidence  for  that  purpose 
was  properly  sustained,  the  validity  of  defendants  purchase  hav- 
ing been  conclusively  adjudicated  by  the  order  confirming  the 
sale. 

The  defendant  afterward  offered  to  prove  that  at  the  second 
sale  it  was  expressly  stated  that  the  purchaser  would  take  iihe 
title  as  it  was,  that  one  sale  had  been  confirmed  and  the  pur- 
chaser had  refused  to  take  it;  and,  in  that  connection,  for  the 
purpose  of  proving  that  the  terms  of  the  two  sales  were  different, 
also  again  offered  the  writing  above  quoted. 
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We  have  held  that  the  order  coufirming  the  first  sale  was  ap- 
pealable, and  that,  having  failed  to  appeal,  the  purchaser  was 
bound  by  the  order  of  confirmation,  and  could  not  reUtigate  the 
questions  arising  upon  the  motion  to  confirm.  But  conceding 
for  the  moment  that  his  objections  to  the  title  were  groundless, 
and  that  therefore  the  terms  and  conditions  of  his  purchase  were 
fully  complied  with,  and  that  without  cause  or  excuse  he  refused 
to  take  the  property,  and  deliberately  intended  to  suffer  all  the 
legal  consequences  of  such  refusal,  the  resale  could  not  be  either 
a  just  or  l^al  mode  of  ascertaining  his  liability,  unless  made 
upon  the  same  terms  and  conditions  as  those  under  which  he  pur- 
chased: ^^'^  Biggs  T.  PurseU,  74  N.  Y.  370;  fihinn  v.  Boberts,  20 
N.  J.  L.  435;  43  Am.  Dec.  636.  The  court  refused  to  permit 
the  defendant  to  prove  what  the  terms  of  the  second  sale  were, 
as  announced  by  the  auctioneer,  the  court  holding  that  the  terms 
of  the  second  sale  were  definitely  fixed  by  the  order  of  sale  and 
the  published  notice,  and  that  the  defendant  would  not  be  al- 
lowed to  contradict  these;  and  also  refused  to  permit  proof  of 
the  terms  and  conditions  of  the  first  sale  for  the  purpose  of 
showing  that  the  conditions  of  the  two  sales  were  different. 

Conceding  that  the  rule  of  caveat  emptor  applies  to  judicial 
sales  generally,  and  that  the  order  of  sale  was  silent  as  to  any 
conditions  relating  to  the  Tslidity  or  invalidity  of  the  title  to  be 
acquired  by  the  purchaser  thereunder;  and  further  conceding, 
for  the  purposes  of  this  opinion,  that  the  referee  derived  no 
power  from  the  statute  or  the  order  of  sale  to  stipulate  with  the 
purchaser  that  the  title  should  be  good  and  free  from  imperfec- 
tions, or  the  sale  be  void,  it  does  not  follow  that  the  purchaser  was 
bound  to  accept  an  ioxperfect  title,  if  it  be  true  that  the  referee 
sold  the  property  under  the  conditions  alleged  and  offered  to  be 
proved  by  the  defendant. 

If  it  be  true  that  purchasers  are  conclusively  bound  to  know 
the  limits  of  the  powers  of  the  officer  making  the  sale,  it  must 
follow  that,  as  matter  of  law,  they  are  not  affected  or  infiuenced 
by  any  representation  made  by  the  officer,  or  by  any  terms  or  con- 
ditions given  or  imposed  by  him,  and  therefore  the  sale  must, 
for  the  purposes  of  confirmation,  as  well  as  for  all  other  purposes, 
be  deemed  to  have  been  regular  and  valid;  and  not  only  so,  upon 
that  theory  it  would  be  impossible  that  two  sales,  made  by  the 
same  officer,  of  the  same  property,  under  the  same  order  of  sale, 
could  be  made  on  different  terms;  and  if  so,  there  could  be  no 
foundation  for  the  established  rule,  that  in  order  to  hold  the 
first  purchaser  liable  for  the  loss  upon  a  resale,  the  terms  and 
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conditions  of  the  two  sales  must  not  be  different  *^  Bui  fink 
courts  do  not  liold  purchasers  to  such  piesoniptiye  knovledge^  m 

confirming  sales,  is  well  settled. 

In  Woodward  t.  Bullock,  27  N.  J.  Eq.  507^  bidders  were  misled 
as  to  the  amount  of  the  encumbrances  to  which  the  sale  was  made 
subject,  both  by  the  sheriff  and  the  successful  Udder.  ThB  sals 
was  set  aside. 

In  Hayes  t.  Stiger,  29  N.  J.  Eq.  196,  the  court  said:  ^'Vfhen 
surprise  or  misapprehension  is  occasioned  by  the  conduct  of  the 
purchaser  or  the  officer  making  the  sale,  to  the  injury  of  a  peraon 
interested,  the  court  wiU  interf  ere.'* 

In  Black  y.  Walton,  32  Ark.  321,  the  syllabus  is  as  follows:  ^A 
sale  by  a  guardian  of  his  ward's  land  under  an  order  of  the  pro- 
bate court,  is  a  judicial  sale,  and  the  rule  caveat  emptor  applies; 
but  if  the  land  is  purchased  upon  the  representation  of  the 
guardian  that  the  purchaser  would  acquire  a  good  title,  which 
turns  out  to  be  untrue,  the  purchaser  will  not  be  held  at  law  or 
in  equity,  although  the  guardian  may  not  have  known  the  falsity 
of  his  representations.'' 

In  Veeder  v.  Fonda,  3  Paige,  94,  the  chancellor  said:  '*As  prop- 
erty to  a  yast  extent  is  sold  under  the  orders  and  decrees  of  this 
court,  much  of  which  belongs  to  infants  and  others  who  are  not 
able  to  protect  their  own  rights,  it  has  always  been  an  important 
object  with  the  court  to  encourage  a  fair  competition  at  master's 
sales.  For  this  purpoee,  it  is  necessary  that  purchasers  at  such 
sales  should  understand  that  no  deception  whatever  will  be  per- 
mitted to  be  practiced  upon  them;  that  in  a  contract  between 
them  and  the  court  they  will  not  be  compelled  to  carry  the  oon- 
traet  into  effect  under  circumstances  where  it  would  not  be  per- 
fectly just  and  conscientious  in  an  individual  to  insist  upon  the 
performance  of  the  contract  against  the  purchaser,  if  the  sale 
had  been  made  by  such  an  individual  or  his  agent  It  is,  there- 
fore, a  principle  of  the  court  that  the  master  who  sells  the  proi>- 
erty  shall  not,  in  the  description  of  the  same,  add  any  particular 
which  may  unduly  enhance  the  value  of  the  properly  or  imiaTead 
the  purchaser." 

**•  These  authorities  clearly  show  that  for  any  error,  irrega- 
larity,  or  misrepresentation  of  the  officer,  whether  intentional  or 
oliherwise,  whereby  the  purchaser  has  been  misled  to  his  preju- 
dioe  to  such  extent  as  to  make  it  unconscionable  that  his  con- 
tract  of  purchase  should  be  enforced  against  him,  the  sale  will 
not  be  confirmed.  But  in  this  case,  as  here  presented,  it  is  not 
necessary  to  go  further  than  to  hold  that  if,  by  the  allq^ed  terms 
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and  conditions  of  the  sale  to  appellant,  he  was  led  to  bid  mort 
for  the  property — to  any  material  extent,  at  least — ^tiian  he  would 
if  he  had  been  inf oimed,  as  the  purchaser  was  at  the  second  sale, 
that  he  mnst  take  the  title  as  it  was^  whether  defective  or  not,  it 
ii  obriaos  that  the  resale  did  not  furnish  any  just  measure  of 
damages.  No  fact  or  circumstance  is  disclosed  by  the  record 
other  than  the  different  conditions  under  which  these  sales  were 
made,  which  tends,  in  any  degree,  to  account  for  the  difference 
between  the  final  bids  at  these  two  sales;  and,  under  such  drcum- 
itances,  we  must  conclude  that  all  above  the  amount  of  the  sec- 
ond lale  which  was  bid  at  the  first  was  induced  by  the  condition 
that  ihe  purchaser  took  no  risk  as  to  tiie  titie.  The  owners  are 
estopped  £rom  saying  that  the  price  obtained  upon  the  second 
sale  was  inadequate,  since  they  are  not  shown  to  have  opposed 
confirmation  upon  that  ground,  and,  therefore^  the  presumption 
IS  strengthened  that  the  higher  price  obtained  at  the  first  sale 
was  secured  by  the  more  favorable  conditions  given  to  appellant 

If  the  referee  had  entirely  omitted  to  publish  notice  of  tiie  sale, 
and  had  made  a  private  contract  for  the  salo  of  the  property,  and 
the  owners  (creditors  not  being  affected)  had  been  satisfied  with 
Che  tenns  of  sale  and  the  price  obtained,  and  with  knowledge  of 
the  facts  had  obtain€d  its  confirmation,  the  sale  so  confirmed 
would  have  been  valid,  and  they  could  not  thereafter  have  ob- 
jected that  they  were  not  bound  by  tiie  acts  of  the  referee,  though 
made  withouft  authority.  Here  the  owners  were  informed  before 
confirmation  of  the  terms  "^  of  the  written  contract,  and 
should  be  held  to  have  ratified  that  contract  as  to  all  its  terms  and 
provisions. 

But  whether  ihat  be  true  or  not,  this  action  is  brought  by  the 
referee,  who  alone  is  authorized  to  maintain  the  action,  xmleBS 
bj  assignment  he  confers  that  right  upon  another:  Mayer  v. 
Wicks,  15  Ohio  St  548.  In  Galpin  v.  Lamb,  29  Ohio  St  529, 
534,  it  was  said:  'The  contract  of  purchase  is  made  with  the  of- 
ficer as  representing  all  the  interests  involved  in  the  suit  in  which 
the  judgment  or  decree  of  sale  is  rendered.  He  and  the  pur- 
chaser Bste  the  only  parties  to  the  contract  of  purchase;  and  he 
alone  can  maintain  an  action  against  the  purchaser  to  recover 
the  purchase  money";  and  in  commenting  upon  the  case  of 
Kayer  y.  Wicks,  15  Ohio  St  548,  it  was  said:  'In  that  case,  the 
•ale  had  been  confirmed,  and  the  officer  had  thus  become  respon^ 
nble  for  the  purchase  money.  He  had  tendered  the  deed  to  the 
purchaser,  and  assigned  his  right  of  action  to  the  plaintiff  in  the 
decree  under  which  the  property  was  sold,  and  the  latter  was 
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allowed  to  maintain  the  action  for  the  purchase  money^:  See, 
also,  Michener  t.  Lloyd,  16  K  J.  Eq.  38. 

If,  theref ore^  the  right  of  the  referee  to  prosecute  this  action 
is  based  upon  the  contract  he  made  with  the  purchaser,  it  would 
appear  to  be  clear  that  he  should  not  be  permitted  to  say,  ^T.  am 
not  bound  by  the  written  contract  I  made  with  you,  because  I 
had  no  power  to  make  it,  and  therefore  it  did  not  constitute  any 
part  of  the  terms  and  conditions  of  the  sale,  and  you  cannot  use  it 
for  the  purpose  of  showing  that  the  terms  of  the  second  eale  were 
different/' 

If  without  a  resale  the  referee  had  brought  suit  against  the 
defendant  to  recover  the  unpaid  purchase  money,  the  action 
could  properly  have  been  sustained,  because  the  order  confirming 
the  sale^  not  haying  been  appealed  from,  absolutely  fixed  the  de- 
fendant's liability  as  a  purchaser;  but  he  was  not  concluded  by 
his  failure  to  appeal  from  showing  the  tenns  of  his  purchase  to 
have  been  different  from  those  of  the  second  sale. 

^^^  As  to  the  order  of  resale  at  appellant's  risk,  made  April 
7th,  I  think  appellant  is  bound  thereby.  It  recites  that  the 
purchaser  had  notice,  and  was  represented  by  counsel.  If  thai 
were  untrue,  he  should  haye  moved  to  vacate  or  modify  the  order, 
and  upon  a  denial  of  his  motion  have  taken  an  appeaL 

"So  other  questions  require  notice. 

The  judgment  and  order  appealed  from  should  be  xeyened 
and  tlie  cause  remanded. 

Searls,  C.>  end  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  Judgment 
•nd  order  appealed  from  are  reversed,  and  the  cause  remanded* 

Harrison,  J.,  Van  Meet,  J.,  Garoutte,  J. 

Hearing  in  Bank  denied. 

The  principal  case  Is  a  very  Important  one  In  two  respects:  The  flvel 
of  these  is,  that  It  affirms  the  liability  of  purchasers  at  a  partition 
eale,  though  there  Is  no  statute  expressly  conferring  the  remedy,  to 
be  pursued  in  an  action  at  law  for  the  amoufot  of  their  b4d:  and 
the  second  is,  that  It  permitted  such  a  purchaser  to  escape  from  the 
payment  of  his  bid  upon  the  ground  that  the  terms  of  the  sale  and 
resale  were  different  from  what  they  were  In  effect  adjudged  to  be 
by  the  court  wherein  such  sale  and  resale  were  made,  and  which 
confessedly  had  Jurisdiction  there<^,  and  of  the  purchasers  thereat, 
for  the  purpose  of  determining  the  amoimt  and  character  of  their  hid. 

The  general  queetlon  of  remedies  existing  against  purchaaem  at 
Judicial  eales  was  treated  In  the  monographic  note  to   Mount  t« 
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Brown,  BQ  Am.  Dec.  3G5-375.  The  effect  of  orders  conflrmtng  Judicial 
Ales  was  considered  In  Watiwn  ▼.  Tromble,  29  Am.  St,  Bep.  496-409. 

In  the  opinion  of  the  court  in  the  principcd  case,  the  statement  was 
made  that  the  order  of  coniinnation  Is  conclasiye  upon  all  groonds 
presented  to  the  court.  We  do  not  know  whether  this  is  intended  as 
an  assotion  that  It  Is  not  conduslye  as  to  questions  not  presented. 
If  so,  It  Is  erroneous,  for  eyery  adjudication  is  condusiye  not  only 
of  the  grounds  presaited,  but  a^so  ct  those  which  ought  to  haye  been 
presented.  In  other  words,  neither  the  purchaser  nor  the  parties  to 
tbe  action  can,  after  a  confirmation^  raise  questions  which  might  haye 
been,  but  were  not,  raised  before.  'The  rule  is,  that  an  order  of 
confirmation  is  conclusiye  as  to  all  matters  upon  which  the  court 
might  haye  been  called  to  pass,  had  the  parties  chosen  to  haye 
brought  them  forward  as  objections  to  the  confirmation'*:  Speck  y. 
Pallman  Palace  Car  Co.,  121  lU.  66.  It  Is  true  that  orders  of  con- 
firmation haye  been  relied  upon  more  frequently  as  curing  irregulari- 
ties in  the  proceedings  than  for  any  other  purpose,  but  thetr  effect 
Is  not  limited  to  this  purpose.  They  are,  in  fact,  the  consummated 
contract  between  the  court  as  yendor  and  the  purcluuer  of  the  prop- 
erty, and  conclusiye  of  the  terms,  as  well  as  of  the  fact,  of  the  con- 
tract, and  we  do  not  know  of  any  other  Instance  in  which  any  collat- 
eral attack  has  been  permitted  to  add  to  or  yary  the  terms  of  the  sale^ 
nor  do  we  know  of  but  one  other  instance  in  which  a  purchaser  has 
been  allowed  to  escape  frxon  the  sale,  unless  upon  application  to  the 
court  and  in  the  cause  in  which  the  order  of  confirmation  was 
entered. 

There  are,  howeyer,  cases  in  which  the  confirmation  has  been  relied 
upon  with  success  to  establish  the  terms  of  the  sale.  Thus,  where  the 
pQrchaser  insisted  that  with  the  parcels  described  in  the  order  of  con- 
firmation there  was  in  fact  included  at  the  sale  another  parcel,  he 
was  held  to  be  bound  by  the  confirmation,  and  estopped  from  assert- 
ing that  there  was  sold  to  him  a  lot  in  addition  to  those  described  in 
the  (HTder  of  confirmation:  Barron  y.  Mullin,  21  Minn.  876.  Though 
the  terms  upon  which  the  sale  was  ordered  gaye  the  purchaser  the 
right  to  haye  the  tract  suryeyed,  and  his  bid  was  in  the  report,  and 
confirmation  designated  as  a  specified  sum,  it  was  held  that  he  was 
not  thereafter  entitled  to  Insist  that  he  was  liable  only  for  the  number 
of  acres  actually  contained  in  the  tract:  Sackett  y.  Twining,  18  Pa. 
St  199;  67  Am.  Dec.  699.  A  purchaser,  therefore,  after  confirmation, 
cannot  obtain  relief  on  the  ground  that  the  title  was  Imperfect  or 
encumbered:  Threlkelds  y.  Campbell,  2  Gratt,  196;  44  Am.  Dec.  384; 
Toung  y.  McClung,  9  Oratt  866;  The  Monte  AUegre,  9  Wheat  6H; 
nor  that  the  lands  were  not  situate  in  the  township  in  which  they  were 
described  to  be  in  the  leyy  and  notice  of  sale:  Cooper  y.  Borrall,  10 
Pa.  St  491;  nor  that  in  bidding  he  acted  for  another  person:  Gray  y. 
Case,  61  Mo.  463;  nor  that  by  t(be  cooitract  of  sale  he  was  entdtded  to 
certain  yaluable  water  priylleges  which  he  failed  to  get:  Long  y. 
Weller,  29  Gratt.  862;  nor  that  the  lots  were  adyertlsed  as  dry  land* 
and  purchased  in  the  belief  that  they  were  such,  when  in  fact  they 
were  under  water:  Mechanics'  S.  B.  &  L.  A.  y.  O'Connor,  29  Ohio  St. 
665;  nor  that  there  was  a  deficiency  In  the  quantity  of  the  land  sold: 
Aa.  Be,  IUp..  you  LO.— is 
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Dresliacli  v.  St«ln,  41  Ohio  St.  70.  Further,  the  case  of  Brummagrim  t. 
Ambrose,  48  Cal.  866,  ought  to  be  sufficient  upon  this  subject  The 
defendant  there  offered  to  show  that  at  the  time  of  the  sale  the  ad- 
ministrator represented  that  the  title  to  the  land  was  valid,  and  that 
one  Beay,  who  claimed  to  be  In  possession  and  to  own  the  property, 
had  no  interest  in  it,  and  that  the  bid  by  the  purchaser  was  made  in 
reliance  on  these  statements;  that  after  the  sale,  finding  these  state- 
ments to  be  untrue,  the  purchaser  applied  to  the  administrator,  who 
thereupon  returned  to  him  the  amount  of  his  deposit,  and  released 
him  from  the  payment  of  his  bid.  A  resale  was  subsequently  made, 
and  a  deficiency  resulted.  To  an  action  to  recover  the  amount  of  this 
deficiency,  the  defense  above  indicated  was  interposed.  The  court, 
speaking  of  the  defendant,  aaid:  "He  has  had  his  day  in  court,  and  If 
he  bad  appeared  and  proved  to  the  satisfaction  of  that  court  the  facts 
which  he  offered  to  prove  on  the  trial  in  this  action,  he  would  doubt- 
less liave  escaped  the  subsequent  Utigation."  This  was  a  case  ex- 
actly like  the  principal  case  in  this^  that  there  was  a  claim  that  the 
first  sale  had  been  made  with  representations  that  the  title  was  per- 
fect, when  it  was  not  such  in  fact,  and  the  second  sale  had  been  made 
when  presumably  there  was  no  such  representation  of  title.  The 
court  did  not  there,  as  in  the  principal  case,  exclude  the  evidence  for 
one  purpose,  and  admit  it  for  another,  nor  hold  that  the  order  of  c<m* 
flrmation  was  final,  but  that  the  defendant  might,  nevertheless,  show 
that  the  first  sale  was  on  a  warranty,  and  the  second  not.  In  other 
words,  it  did  not 

"Keep  the  word  of  promise  to  our  ear 
And  break  it  to  our  h<^>e.'* 

In  support  of  the  opinion  in  the  principal  case,  and  to  show  that 
the  defense  of  misrepresentation  as  to  title  may  be  urged  even  after 
confirmation,  cases  are  cited  from  the  chancery  courts  of  New  York 
and  New  Jersey,  and  one  from  the  supreme  court  of  Arkansas,  As  to 
the  cases  cited  from  these  chancery  courts,  they  are  not  in  point  at 
all,  for  the  reason  that  it  has  always  been  the  practice  of  these 
courts,  on  application  to  them  in  the  same  cause  in  which  a  sale  has 
been  ord^ed,  to  release  the  purchaser  upon  various  equitable  con- 
siderations—even after  he  has  paid  his  bid  and  received  a  convey- 
ance. We  do  not  deny  that  if  the  appellant  had  applied  in  the  origi- 
nal partition  suit  to  be  released  from  his  bid,  that  the  court  had  power 
to  grant  such  release,  and  that,  upon  its  failure  to  grant  it,  relief 
might  have  been  had  upon  appeal.  This  is  exactly  what  the  pur- 
chaser did  not  do.  He  left  the  oiders  in  force  and  treated  them  as 
void.  In  the  case  of  Veeder  v.  Fonda,  8  Paige,  94,  it  does  not  appear 
that  an  order  of  confirmation  had  been  made.  The  master  was  prob- 
ably proceeding  with  a  view  to  dbtaln  such  an  order  when  the  pur- 
cliaser  resisted  him  on  the  ground  of  misrepresentations  as  to  the 
quantity  of  land  sold,  and  the  court,  acting  in  the  original  cause.  In 
effect  refused  the  confirmation,  and  released  the  purchaser  from  his 
bid.  Had  the  court  refused  to  release  him,  and  directed  a  resale  at 
his  risk,  as  in  the  principal  case,  an  entirely  different  question  would 
have  arisen.   In  the  case  of  Woodward  v,  Bullock,  27  N.  J.  ESq.  607» 
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an  application  was  mtidc  lu  the  original  cause  to  set  aside  a  sale  for 
misrepresentations,  and  It  was  accordingly  set  side.  In  the  case  of 
Hayes  T.  Stiger,  29  N.  J.  £q.  196»  aa  application  was  made  In  the 
original  cause  to  set  aside  a  sale.  The  application  was  refused,  but 
the  court  did  not  doubt  that  It  had  Jurisdiction  to  act  We  admit 
Uiat  it  was  the  practice  of  chancery  courts  at  any  time,  whether  the 
sale  was  confirmed  or  not,  and  whether  the  purchaser  had  accepted  a 
eonTeyance  of  the  property  or  not,  to  entertain  a  petition  to  set  aside 
tlie  sale:  Freeman  on  Elxecntlons,  sec.  804,  L  They  treated  their  or- 
ders and  decrees  as  always  within  their  control,  and,  therefore,  as 
iabject  to  farther  action  at  any  time.  This  is  not  so  under  the  prac- 
tice now  generally  prevailing  in  the  different  states.  They  haye  stat- 
atory  proyisions  allowing  a  fixed  time  within  which  to  appeal  from 
orders,  after  which  they  are  flnaL 

The  case  of  Black  y.  Walton,  82  Ark.  821,  does  in  its  resalt  sustain 
the  opinion  pronounced  in  the  principal  case.  It  did  result  in  a  Judg« 
ment  for  the  defendant  on  the  ground  of  misrepresentation  in  the 
officer  making  the  sale.  But  the  attention  of  the  court  does  not  ap- 
pear to  have  been  called  to  the  effect  of  the  order  of  confirmation, 
nor  did  the  plaintiff  place  any  reliance  upon  it  whatever.  It  is  not 
eoDsidered  in  the  opinion  of  the  court,  and  its  effect  was  manifestly 
overlooked,  unless  Arkansas  is  to  be  classed .  among  those  states 
which  treat  orders  of  confirmation  as  inconcluslye  upon  the  pur- 
cliofier  on  the  ground  that  he  has  no  notice  thereof,  and  is  not  in  law 
a  party  thereto.  A  decision  thus  inadvertently  given  upon  a  point 
oot  argued  nor  considered  should  not  be  allowed  to  destroy  the  rule 
anoonrced  in  many  well-oonsidered  cases,  that  an  order  oi  coulimia- 
tlon  is  a  final  and  conclusive  adjudication  precluding  the  purchaser 
from  being  released  upon  any  ground  which  he  might  have  urged 
before  such  confirmation. 

JUDICIAI.  SALBS—RBSALB— DEFICIENCY.— A  resale  of  Und 
upon  failure  of  the  purchaser  to  comply  with  the  terms  of  the  first 
sale  must  be  made  upon  the  same  conditions  as  the  first  as  near  as 
may  be,  in  order  to  render  the  first  purchaser  liable  for  the  differ- 
ence  between  the  sales:  Shinn  v.  Roberts,  1  Spenc.  436;  48  Am.  Dec 
M.  This  subject  is  fully  discussed  in  the  extended  note  to  Mount 
V.  Brown,  09  Am.  Dee.  866, 

JUDICIAL  SALES-<>AVBAT  BMPTOB-WHEN  RULS)  OP 
DOES  NOT  APPLY.— The  maxim  of  caveat  emptor  does  not  apply 
to  a  judicial  sale,  where  the  defect  in  the  title  of  the  purchaser  is 
occasioned  by  some  Irregularity  in  the  proceedings  depriving  them  of 
tbe  power  to  divest  the  title  held  by  the  defendant:  Bond  v.  Mont- 
Somery,  56  Ark.  563;  86  Am.  St  Rep.  119,  and  note.  The  maxim 
caveat  emptor  applies  strictly  to  judicial  sales,  subject  to  the 
qoallflcation  that  the  purchaser  is  entitled  to  relief  on  the  ground 
of  after-discovered  mistake  of  material  facts,  fraud,  or.misrepre- 
ienrations:  Redd  t.  Dyer,  88  Ya.  881;  5  Am.  St  Rep.  272;  but  see 
Norton  v.  Nebraska  Loan  etc  Co.,  86  Neb.  466;  87  Am.  St  Rep.  441. 
See,  also,  the  notes  to  Neal  v.  GiUaspy,  26  Am.  Rep.  89,  and  McObee 
V.  Ellis,  14  AnL  Dec  18L 

JUDICIAL  SALBS-<X)N0LUSiyraNB88  OP  ORDBRB  OON- 
VTRMING.— An  order  or  decree  confirming  a  judicial  sale  Is  a  final 
and  eoncluslve  Judgment  determining  the  rights  of  the  parties*  po»- 
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neBBing  the  same  force  and  effect  as  any  other  adjndicatkm  hj  a 
conrt  of  competent  jurisdiction:  Bxtended  note  to  Watson  t.  Tromblfl^ 
29  Am.  St.  Bep.  495. 


HUNTBB   V.  HUNTBB. 

[Ill  Caupobmu*  96L] 

MARRIAGS  AND  DIVOROS— ANNULMENT  OF  SBGOND 
ICAERIAGB^DIVOBGB  FROM  FIRST  HUSBAND— GONCLU- 
SIYENESS  OF.— A  decree  of  diyorce  obtained  by  a  woman  from  her 
first  husband  and  based  upon  service  by  publication  of  summons  af  t^ 
living  twenty-two  years  with  her  second  husband,  Is  conclusive  in  an 
action  by  him  to  annul  his  marriage,  of  the  fact  tliat  his  wife  is  no 
longer  the  wife  of  the  first  husband,  but  Is  not  conclusive  of  th«  fact 
that  the  first  husband  was  alive  at  the  time  that  the  decree  was  ren- 
dered, or,  that  the  woman  was  his  wife  at  the  time  that  she  married 
the  second  husband. 

MARRIAGE  AND  DIVORCE— ANNULMENT  OF  SECOND 
MARRIAGB>-DIVORCB  FROM  FIRST  HUSBAND— BVIDBNCB— 
ESTOPPEL.— If  a  woman  in  an  action  to  obtain  a  divorce  from  her 
first  husband,  after  marrying  another  man,  makes  aflSdavits  to  secure 
publication  of  summons,  based  upon  rumor,  in  which  she  states  that 
her  first  husband  was  living  at  the  time  of  her  second  marriage  and 
that  she  was  not  divorced  from  him,  such  afQdavlts,  though  stronif 
evidence  against  her  in  an  action  to  annul  the  second  marriage,  do 
not  create  an  estoppel  against  her  to  deny  the  facts  stated  therein. 

MARRIAGB  AND  DIVORCE— ANNULMENT  OF  MAR* 
RIAGE.— PRESUMPTIONS  in  favor  of  the  legality  of  a  marrla^ 
rogularly  efolemnlzed  ppevall  in  an  actlooi  to  annul  that  marrta^re 
over  the  presumption  of  the  continuance  of  the  life  of  a  former  hus- 
band who  has  been  absent  and  unheard  of  for  less  than  seven  yearau 

MARRIAGB  AND  DIVOROB-ANNULMBNT  OF  MAR. 
RIAGE— PRE>SUMPTIONS.— Rather  than  hold  a  second  marriage 
regularly  solemnised,  invalid,  and  that  the  parties  have  committed  a 
crime  or  'been  guilty  of  immorality,  the  presumption  of  death  of  the 
former  and  absent  husband  or  wife,  in  less  than  seven  years  before 
the  second  marriage,  Js  indulged,  or  if  the  absent  party  is  shown  to 
be  living  at  tbait  time,  it  te  to  be  |>resuni<ed  that  he  or  she  bn<R  pro- 
cured a  diTorce,  and  the  burden  of  proof  Is  on  the  party  asserting 
guilt  or  immorality,  to  prove  that  the  first  marriage  had  not  ended 
before  the  second  marriage. 

MARRIAGB  AND  DIVORCE— ANNULMENT  OF  MAR- 
RIAGE—APPEAL FROM  JUDGMENT— ALIMONY.— An  appeal 
from  a  Judgment  refusing  to  annnl  a  marriage,  if  taken  too  late,  most 
be  dismissed,  and  objection  to  the  allowance  of  alimony  cannot  be 
considered. 

Knight,  Simpson  &  Haipham^  for  Qie  appellant8» 

8.  A.  W.  Carver,  for  the  respondents. 

■«»  TEMPLE,  J.    The  action  was  brought  to  annnl  a  mar- 
riage between  tha  parties  enterod  into  on  the  third  daj  of  Julj, 
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1862^  upon  the  ground  that  def  ezidant  had  another  husband,  to 
▼it,  Joseph  Milam. 

^^  It  is  now  conceded  that  defendant  waa  married  to  Joseph 
Milam  in  Febraary,  1858^  when  defendant  was  but  fifteen  jeara 
of  age;  that  she  lived  with  Milam  as  his  wife  for  ten  days,  when 
she  was  taken  away  by  her  parents  and  went  to  Salt  Lake.  It 
does  not  appear  how  long  she  was  absent  from  San  Bernardino^ 
bat  it  could  not  have  been  a  very  long  time,  for  she  testified  that 
ahe  liyed  at  San  Bernardino  after  her  marriage  to  Milam  about 
four  and  one-half  years,  when  she  married  plaintifif.  Only  about 
that  period  elapsed  between  her  first  and  second  marriage.  She 
testified  that  Milam  left  a  few  days  after  her  marriage  to  him, 
and  ahe  had  heard  nothing  of  him  since.  Plaintifl!  and  defend* 
ant  hved  together  as  husband  and  wife  at  Los  Angeles  for  about 
tventy-two  years,  when,  as  defendant  testified^  she  was  told  by 
her  nephew,  who  Uyed  in  Arizona,  that  he  had  met  a  brother  of 
Joseph  I^lilam  who  said  Joseph  Milam  was  living  at  Walla  Walla. 
This  is  all  she  has  ever  heard  in  regard  to  Milam  since  he  left 
San  Bernardino.  She  then  commenced  an  action  against  Jo- 
seph Milam  to  secure  a  divorce.  In  her  verified  complaint,  filed 
December  21,  1883,  she  describes  herself  as  Jane  Elizabeth  Mi- 
lam,  and  states  that  plaintiff  and  defendant  were  married  in  Feb- 
mary,  1858,  and  ever  since  have  been  and  now  are  husband  and 
wife,  and  that  defendant  resides  out  of  the  state  of  California. 

On  the  same  day  she  made  and  presented  to  the  court  her  affi- 
davit, to  procure  the  publication  of  summons,  in  which  she 
stated  thai  defendant  resides  out  of  the  state,  that  his  last  resi- 
dence within  the  state  was  in  Pajaro,  in  Santa  Cruz  county,  that 
through  knowledge  derived  from  his  brother  she  believes  he  re- 
sides at  Walla  Walla  in  Washington  territory. 

Such  proceedings  were  had  in  the  action  that  on  the  twenty* 
ninth  day  of  March,  1894,  a  decree  was  entered  dissolving  the 
marriage  between  Joseph  Milam  and  the  defendant^  plaintifl  in 
that  action. 

Certain  findings  were  also  filed^  and  purport  to  constitute  part 
of  the  judgmeni-roll;  but^  as  there  were  no  *^  issues  to  try  and 
judgment  was  entered  on  defaidt,  express  findings  were  unau- 
thorized and  add  nothing  to  the  necessary  adjudication. 

Subsequently,  defendant  conmienced  an  action  against  the 
^intiff  to  have  her  marriage  with  him  declared  void  on  the  same 
ground  on  whidi  plaintiff  now  seeks  relief,  to  wit:  That  at  the 
time  of  her  marriage  with  him  her  first  husband,  Joseph  Milam, 
was  Uving  and  she  had  not  been  divorced  from  him.    The  com- 
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plaint  in  tliat  suit  was  also  verified.    The  action  was  jQnally  dis- 
missed by  her  before  it  came  to  judgment. 

Two  of  plaintiff^s  brothers  testified  that^  at  the  time  the  par- 
ties to  this  action  were  married,  they  heard  trayelers  say  the  man 
defendant  married  was  still  living  there  (San  Bernardino).  It 
is^  howeTer,  pretty  certain  that  he  was  not  then  living  at  San 
Bernardino.  This  is  all  the  evidence  contained  in  the  reoord 
upon  tihis  subject. 

It  is  contended:  1.  That  the  judgment  in  the  divorce  suit  is 
conclusive  upon  defendant  that  she  was  divorced  from  'M'iUwi- 
That  is^  that  Milam  was  then  alive,  and  that  until  the  decree  was 
entered  she  was  his  wife. 

But  this  adjudication  as  such  did  not  bind  Milam.  He  waa  not 
served  with  summons  and  was  without  the  state,  and  the  action 
was  therefore  strictly  in  rem.  "No  sovereignty/*  says  Story  on 
Conflict  of  Laws,  section  539,  "can  extend  its  process  beyond  its 
own  territorial  limits  to  subject  either  persons  or  property  to  its 
judicial  decisions."  The  res  before  the  court  was  the  status  of 
the  plaintiff  in  the  divorce  suit.  No  service  of  summons  being 
had,  it  was  not  an  action  inter  partes,  but  a  proceeding  affecting 
only  the  status  of  the  wife,  ^^t  did  not  establish  but  recognized 
and  presupposed  the  relation  of  husband  and  wife  as  previonaly 
existing'':  Burlen  v.  Sliannon,  3  Gray,  387.  It  was  conclusive 
against  all  the  world  that  the  plaintiff  in  that  suit  was  no  longer 
the  wife  of  Joseph  Milam,  and  it  was  an  adjudication  of  nothing 
else.  No  one  would  claim  that  Milam  would  be  estopped  by  the 
decree  to  deny  that  he  had  everxbeen  **•  married  to  defendant^ 
or,  had  he  remarried  and  had  children,  that  the  decree  would  bo 
evidence  of  their  bastardy.  Milam  may  have  been  previously  di- 
vorced, and  in  such  case  there  would  be  two  valid  decrees,  which, 
on  the  theory  that  they  constituted  an  adjudication  of  marriage  at 
the  time  of  the  divorce,  conclusive  against  the  world,  would  con- 
tradict each  other  and  yet  both  be  binding  on  all  the  world:  See 
on  this  point  Gill  v.  Read,  6  R.  I.  343;  73  Am.  Dec.  73;  Gourand 
▼.  Gourand,  3  Bedf.  262;  Freeman  on  Judgments,  154, 

But  since  the  court  had  jurisdiction  to  declare  the  status  of 
Mrs.  Milam  as  affected  by  an  assumed  marriage  with  Joseph  Mi- 
lam, and  did  adjudge  that  she  was  no  longer  the  wife  of  Joseph 
Milam,  it  would  follow  that  he  could  no  longer  be  her  husband. 
He  was  thus  affected  by  the  judgment  as  he  would  have  been  by 
che  death  of  his  wife,  and  this  resulted  simply  from  the  fact  thiA 
the  status  of  his  wife  was  changed.  So  far  and  no  farther,  tbt 
judgment  bound  him  and  all  the  world. 
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Tliat  being  so^  it  must  follow  that  as  an  adjudication  it  bound 
her  no  further.  Had  she  borne  children  to  Hunter  the  judg- 
ment would  have  estopped  neither  such  children  nor  her  to  denj 
that  she  was  the  wife  of  Milam  when  she  married  Hunter. 

It  is  further  contended  that  her  affidavits  are  conclusive  eti* 
dence  against  her.  Three  times  she  stated  under  oath  that  she 
was  the  wife  of  Milam  when  she  was  married  to  Hunter.  This  is 
very  strong  testimony  against  her^  but  it  is  only  strong  evidence. 
It  is  not  an  estoppel.  She  went  upon  the  stand  as  a  witness  for 
herself^  and  explained  that  she  made  those  affidavits  upon  the 
strength  of  a  rumor  she  heard.  This  was  all  she  had  heard.  The 
court  found  in  her  &vor^  and  must  have  believed  her  statement. 
The  statements  made  by  plaintiff's  brother  do  not  show  that 
Ifilam  had  been  heard  from,  and,  if  defendant's  testimony  was 
tnie^  such  statements  must  have  been  unfounded.  The  court 
could  weU  find  that  there  was  no  authentic  information  to  the 
effect  that  Milam  was  alive. 

*®^  But  it  is  said  the  marriage  of  the  parties  to  this  suit  took 
place  only  about  four  and  one-half  years  after  the  marriage  to 
Milarn^  and  it  will  be  presumed  that  Milam  was  alive,  in  the  ab- 
sence of  proof  to  the  contrary.  There  was  no  proof  tending  to 
show  that  Milam  was  dead,  or  that  his  chance  for  life  was  below 
the  ayerage;  therefore  it  is  contended  the  court  should  have 
found  that  he  was  aUve. 

This  presumption  of  the  continnation  of  life  is,  however,  over- 
come  by  another.  It  is  presumed  that  a  person  is  innocent  of 
crime  or  wrong:  Code  Civ.  Proc.,  sec.  1963.  There  is  also  a  pre* 
sumption,  and  a  yery  strong  one,  in  favor  of  the  legality  of  a 
marriage  regularly  solemnized.  Bather  than  hold  a  second  mar- 
riage invalid,  and  that  the  parties  have  committed  a  crime  or 
been  guilty  of  immorality,  the  courts  have  often  indulged  in  the 
presumption  of  death  in  less  than  seven  years,  or,  where  the  ab- 
sent party  was  shown  to  be  alive,  have  allowed  a  presumption 
that  the  absent  party  has  procured  a  divorce.  A  more  correct 
statement  perhaps  would  be  that  the  burden  is  cast  upon  the 
party  asserting  guilt  or  immorality  to  prove  the  negative — ^that 
the  first  marriage  had  not  ended  before  the  second  marriage.  A 
few  cases  will  best  illustrate  the  rule.  In  Bex  y.  Twyning,  2 
Bam.  &  Aid.  386,  was  a  question  as  to  a  settlement,  which  de- 
pended upon  the  validity  of  a  seoond  marriage  of  Mary  Bums. 
She  was  a  pauper  and  married  about  twelve  months  after  her 
husband  had  erdisted  as  a  soldier  in  foreign  service.  The  second 
marriage  was  held  good.    The  court  said:  ''The  law  presumes  the 
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contmuatioii  of  life^  but  it  also  preaumes  against  the  oommiaaion 
of  crimeBy  and  that  even  in  civil  cases^  until  the  contnuy  it 
proved.''  This  was  the  queetion  in  Bex  v.  Harbome,  S  Ad.  &  £. 
540.  It  was  said  that  there  was  no  absolute  presumption^  but 
that  it  waa  a  question  for  the  jury  to  determine  under  the  qt- 
camstancea  of  the  case^  and  a  verdict  convicting  a  defendant  of 
bigamy  was  upheld  on  proof  that  the  husband  was  alive  tweniy- 
five  days  before  the  second  marriage:  See,  ^^^  alao,  Bex  v.  Lum- 
ley,  L.  B.  1  C.  C.  196.  Murray  v.  Murray,  6  Or.  1,  involved  the 
legitimacy  of  the  children  of  a  second  marriage.  It  was  held 
that  the  presumption  of  innocence  should  be  preferred,  but  that 
presumption  was  not  absolute  and  the  question  would  depend 
upon  the  special  circumstances  of  the  case.  In  Lockhart  t. 
White,  18  Tex.  102,  Mrs.  Waggoner  had  been  separated  from 
her  husband  about  five  years.  One  witness  had  heard  of  him 
since  the  separation.  The  court  said:  '^here  is  no  evidence  that 
Waggoner  had  been  heard  of  within  twelve  months  (though  that 
exact  time  is  not  necessary  to  raise  a  favorable  presumption) 
prior  to  the  marriage  with  Allsbrooks,  and,  under  the  rule  estab- 
lished in  the  above  case,  the  continuance  of  the  life  of  Waggoner 
will  not  be  presumed.  The  second  marriage  was  consequently 
lawful  and  valid.''  It  was  also  said  that  the  presumption  of  the 
continuance  of  life  was  weaker  and  must  yield  to  the  presumption 
of  innocence.  Sharp  v.  Johnson,  22  Ark.  79,  was  a  case  involr* 
ing  a  question  of  heirship  depending  upon  legitimacy.  This  de- 
pended upon  the  validity  of  a  marriage.  The  court  refused  an 
instruction  to  the  effect  that  the  former  wife,  if  alive  within 
five  years  before  the  last  marriage,  was  presumed  to  be  still  alive. 
The  ruling  was  afi&rmed,  and  the  court  quoted  from  Mathews  on 
Presumptive  Evidence:  ^^A  charge  of  an  act  of  immorality,  or  of 
disobedience  of  a  positive  law,  will  not  be  received  unless  sap- 
ported  by  direct  evidence.  Circumstances  showing  probability 
merely  are  not  enough;  the  fact  averred  must  be  conclusively 
proved." 

Elein  v.  Landman,  29  Mo.  259,  was  an  action  of  slander,  and 
a  similar  ruling  was  made.  Spears  v.  Burton,  81  Miss.  547,  in- 
volved the  question  of  legitimacy,  and  it  was  held  that  the  pre> 
sumption  of  continuancy  of  life  would  not  establish  a  crime,  even 
in  a  civil  case. 

To  the  same  effect  is  Greensborough  v.  XTnderhill,  12  Vt  604. 
The  question  in  that  case  was  as  to  settlement.  Schmisseur  t. 
Beatrie,  147  HI.  210,  was  a  case  involving  the  question  of  legit- 
imacy.   It  was  proven  that  an  absent  *^    husband  was.  alive  at 
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ihe  time  of  the  marriage,  and  the  court  held  that  in  favor  of 
ihia  second  marriage  it  would  presume  that  the  absent  party  had 
obtained  a  divorce^  and  that  the  burden  of  proving  that  such  di- 
vorce had  not  been  obtained  was  on  the  party  alleging  the  in- 
validity of  the  second. 

It  is  said  that  a  contrary  doctrine  is  established  in  People  v. 
Stokes^  71  Gal.  263.  This  precise  point  was  not  there  discussed, 
although  it  was  raised.  The  court  contented  itself  with  asserc- 
ing  the  general  propositiony  which  no  one  disputes,  that  the  pre- 
sumption of  life  continues  for  seven  years.  The  fact  that  there 
were  conflicting  presumptions  must  have  escaped  the  attention 
of  the  court,  otherwise  the  case  is  in  conflict  with  all  the  cases 
upon  the  subject  and  with  all  the  text-books.  We  cannot  hold 
tiiat  this  long  line  of  decisions,  in  which  there  is  no  break,  has 
been  overruled  by  a  case  in  which  the  point  was  not  discussed. 

The  court  found  for  the  defendant  upon  all  points  notwith- 
standing the  fact  that  owing  to  her  former  statements  under  oath 
her  testimony  was  justly  subject  to  grave  suspicion.  If  her  ex- 
planation of  the  former  affidavits  was  true  I  ithink  it  suffi- 
cient. We  cannot  reverse  the  judgment  for  insufficiency  of  the 
evidence. 

As  the  appeal  from  the  judgment  was  taken  too  late,  we  can- 
not consider  the  objections  to  the  allowance  of  alimony.  A  new 
trial  is  a  re-examination  of  an  issue  of  fact  in  the  same  court 
after  a  trial.  The  allowance  of  alimony  is  an  incident  to  an  ac- 
tion for  a  divorce,  and,  although  the  determination  as  to  its  al- 
lowance may  involve  a  controversy  as  to  facts,  such  determina- 
tion is  not  ttie  trial  of  an  issue  in  the  case.  It  may  be  before  or 
after  trial. 

The  appeal  from  the  judgment  is  dismissed,  and  the  order 
denying  a  new  trial  is  affirmed. 

McFarland,  J.,  Van  Fleet,  J.,  Harrison,  J.,  Garoutte,  J.,  and 
Henshaw,  J.,  concurred. 

MARRIAG1D  AND  DIYORtm-BBGOND  MARRIAOB-PRB- 
BUMPTION.— Where  a  woman,  deserted  by  her  husband,  married 
another,  more  than  sit  but  less  than  seven  years  after  the  first  had 
been  last  heard  from,  the  presumption  In  favor  of  the  validity  of  the 
•eeoBd  marriage  outweighs  the  presumption  of  the  continuance  of 
the  first  husband's  life:  Johnson  t.  Johnson,  114  lU.  611;  65  Am. 
Rep.  888. 

MARRIAOB— BBTOPPBL  BY  DIVORCB.-J.  married  R.  In  1860 
and  soon  after  permanently  deserted  her.  In  1864  J.  married  the 
plaintiff,  and  in  1868  they  separated.  In  1870,  while  Uvlng  near  J., 
the  plaintiff  publicly  married  W.  Subsequently,  the  plaintiff  got  a 
dfvtiroe  from  J.  for  desertion.   It  was  held  that  in  this  action  for 
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dower  In  the  estate  of  W:  1.  That  the  presumption  was  against  the 
ralidity  of  the  marriage  of  1864;  2.  That  the  plalntlfT  was  not 
estopped  from  showing  that  that  marriage  was  yold:  WUliams  t. 
Williams.  d8  Wis.  58;  68  Am.  Rep.  258. 
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[Ill  CALDORNIA,  274.] 

FORGERY.— TO  CONSTITUTB  FORGBRY,  there  mnst  lie  tbm 
making  of  a  writing  which  falsely  purports  to  be  the  writing  of  an* 
other.  A  false  statement  of  fact  in  the  body  of  the  instmment,  or  a 
false  assertion  of  authority  to  write  another's  name,  or  to  sign  bis 
name  as  agent,  by  which  a  person  Is  deceived  and  defrauded,  is  nol 
forgery.  To  make  it  such  there  must  be  a  design  to  pass  as  the  gen- 
uine writing  of  another  person,  that  which  is  not  his  writing. 

FORGBRY  BY  AGENT.— If  one  fraudulently  executes  and  is- 
sues an  Instrument  purporting  on  Its  face  to  be  executed  by  him,  as 
the  agent  of  a  principal  therein  named,  he  is  not  guilty  of  forgery, 
though  he  has  in  fact  no  authority  from  such  principal  to  execute 
the  wrltlnsr, 

FORGBRY  AT  COMMON  LAW  AND  UNDER  STATTJTB.— 
As  to  what  constitutes  forgery  of  Instruments  which  are  subjects  of 
forgery  the  common  law  and  the  statute-iCallfomia  Penal  Oode,  sec- 
tion 470— do  not  differ.  Under  both,  forgery  consists  in  the  false  mak- 
ing or  materially  altering,  with  Intent  to  defraud,  of  any  writing, 
which.  If  genuine,  might  apparently  be  of  legal  efficacy  or  the  founda- 
tion of  a  legal  liability.  The  common  law  and  the  statute  differ  only 
as  to  the  kinds  of  Instruments  which  are  the  subject  of  forgery. 

W.  S.  Hinkle  and  H.  H.  Dayie^  for  the  appellant 

W.  F.  Fitzgerald,  attorney  general,  and  C.  H.  Jackson,  depnty 
attorney  general,  for  the  respondent 

•^*  McFABLAND,  J.  The  defendant  ^sras  convicted  of  for- 
gery, and  appeals  from  the  judgment  and  from  an  order  denying 
a  new  trial. 

The  information  charges  that  appellant  on  July  30,  1894,  did 
unlawfully,  felonioualy,  falsely,  etc.,  and  with  intent  to  defraud, 
'^ake  and  forge  a  certain  instrument  in  writing,  in  words  and 
figures  following,  to  wit: 

"San  Francisco,  July  30,  1894. 
**G.  W.  Hume  &  Co. — William  Cluff  Company,  wholesale  groceis 
and  provision  dealers,  18  to  22  Front  St,  comer  Pine.    Tel- 
ephone 1819. 

^o  balance • $ 

«Jnly  23.    To  bill  rendered 16  60 

^'Disconnt • •••••••        80 
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It  farther  chaiges  (in  brief)  that  on  said  July  80th  he  will- 
fully^ fraudulently,  etc.>  passed  the  said  instrument  '^aa  true  and 
genuine/'  to  one  J.  Deming^  with  intent  to  defraud  O.  W. 
Hume  and  J.  Deming,  doing  business  under  the  firm  name  of  O. 
W.  Hume  &  Go.  The  instrument  is  admitted  by  appellant  to  be 
a  receipt  for  ^^  money,  although  there  is  nothing  on  its  face 
which  acknowledges  such  receipt. 

We  do  not  deem  it  necessary  to  consider  the  points  made  by  ap- 
pellant that  the  information  is  insufficient,  and  that  material  er- 
rors were  committed  by  the  court  in  rulings  upon  the  admissi- 
bility of  evidence,  for  in  our  opinion  there  was  no  evidence  suf- 
ficient to  establish  the  crime  of  forgery.  There  was  a  confiict  of 
evidence  as  to  whether  appellant  was  the  person  who  did  the  acts 
testified  to  by  the  witnesses  for  the  prosecution;  but  assuming 
that  plaintiff  was  identified  as  the  person  who  did  those  acts, 
the  acts  them^elyes  do  not  constitute  the  crime  charged.  The 
facts  testified  to  were  (in  brief)  these:  The  writing  alleged  to 
have  been  forged  was  sent  by  Wm.  Cluff  ft  Co.  to  Hume  ft  Co. 
the  day  before  July  30, 1894,  so  that  the  latter  might  examine  it, 
and  be  ready  to  pay  when  the  collector  of  the  former  should  call 
for  payment.  It  was  then  simply  an  unreceipted  account  with 
no  name  signed  to  it.  On  July  30th,  according  to  the  people's 
testimony,  appellant  went  to  the  business  place  of  Hume  ft  Co., 
and  asked  J.  Deming,  one  of  the  partners,  for  the  payment  of 
this  account.  Deming  asked  him  the  amount,  and  as  he  did  not 
give  the  correct  amount  Deming  refused  to  pay.  Appellant  said 
there  must  be  some  mistake,  and  that  he  would  see  about  it^  and 
went  out.  Deming  testified:  ^T.  naturally  thought  he  was  a  col- 
lector for  them.^  Deming  afterward  went  out  himself,  leaving 
Fannie  A.  Berry  as  acting  cashier.  Afterward  appellant  re- 
turned, and  Miss  Berry  paid  him  the  amount  of  the  account,  and 
appellant  receipted  it,  by  writing  in  the  presence  of  Miss  Berry, 
''Wm.  Cluff  ft  Co.,  A.  B.''  She  testified:  "I  saw  him  sign  Wul 
Clnff  ft  Co.,  per  A.  B.  I  understood  him  to  be  the  collector  in 
the  employ  of  the  William  Cluff  Company,  who  came  there  to 
collect,  and  was  authorized  to  collect  the  bill.*' 

It  is  quite  clear  that  the  facts  above  stated  do  not  constitute 
forgery.  When  the  crime  is  charged  to  be  the  false  making  of  a 
writing,  there  must  be  the  making  ^^'^  of  a  writing  which  falsely 
purports  to  be  the  writing  of  another.  The  falsity  must  be  in 
Ae  writing  itself — ^in  the  manuscript.  A  false  statement  of  fact 
in  the  body  of  the  instrument,  or  a  false  assertion  of  authority  to 
write  another'!  name^  or  to  sign  hia  name  aa  agent,  by  whidi  a 
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person  is  deceiyed  and  defrauded^  is  not  forgery.  There  must  be 
a  design  to  pass  as  the  genuine  writing  of  another  person  that 
which  is  not  the  writing  of  such  other  person.  The  instrument 
must  fraudulently  purport  to  he  what  it  is  not.  And  there  was 
nothing  of  the  kind  in  the  case  at  bar.  There  was  no  pretense 
that  ^^m.  Cluff  &  Co/'  was  the  genuine  signature  of  that  firm. 
It  was  written  by  appellant  himself  in  the  presence  of  the  party 
who  paid  the  money;  he  added  the  initials  A.  B.  to  it;  and  he  was 
understood  to  be  acting  as  tiie  agent  of  the  firm^  and  to  haye 
written  the  name  Cluff  &  Co.  by  himself  as  such  agent.  By  tiiese 
acts  he  may  have  committed  some  other  crime,  but  he  did  not 
commit  fprgery. 

We  have  been  referred  to  no  authorities  to  the  point  that  the 
signing  of  another's  name  as  his  agent  is  forgery;  while  there  is 
a  multitude  of  authoHties  to  the  contrary  in  text-books  and  ad- 
judicated cases.  '^If  a  man  accept  or  indorse  a  bill  of  exchange 
in  the  name  of  another,  without  his  authority,  it  is  a  forgery. 
But  if  he  sign  it  with  his  own  name,  per  procuration  of  the  par^ 
whom  he  intends  to  represent,  it  is  no  forgery;  it  is  no  false  mak- 
ing of  the  instrument,  but  merely  a  false  assumption  of  author- 
ity'': 2  Archbold's  Criminal  Practice,  819.  The  doctrine  is  fully 
discussed,  and  the  views  hereinbefore  stated  declared,  in  E^ina 
▼.  White,  2  Carr.  404.  In  that  case  the  defendant  brought  a 
bill  to  a  banker  as  from  Tomlinson.  The  bill  was  not  indorsed, 
but  the  defendant  said  he  would  indorse  it.  The  banker  wrote 
'^per  procuration  Tomlinson,"  beneath  which  the  defendant 
signed  his  own  name.  It  was  held  that  this  false  assumption 
of  authority  was  not  forgery,  as  there  was  no  false  making.  It 
has  frequently  been  held  that  '^the  false  instrument  should  carry 
on  *^®  the  face  of  it  the  semblance  of  that  for  which  it  is  coun- 
terfeited," although  it  is  not  necessary  that  the  semblance  should 
be  exact:  2  Archbold's  Criminal  Practice,  866.  This  rule  illus- 
trates the  nature  of  forgery.  How  in  the  case  at  bar  could 
there  be  any  question  about  ^'semblance"? 

The  American  authorities  are  bs  pronounced  on  the  subject  as 
the  English.  In  the  matter  of  Heilbonn,  1  Park.  C.  0.  434, 
the  court,  after  haying  referred  to  other  cases,  say:  *Ti  might 
not  be  necessary  to  refer  to  these  authorities,  for  it  is  the  es- 
sence of  forgery  that  one  signs  the  name  of  another  to  pass  it 
off  as  the  ngnature  or  counterfeit  of  that  other.  This  cannot  be 
when  the  party  openly,  and  on  the  face  of  the  paper,  declaies 
that  he  signs  for  that  other;  there  he  does  not  counterfeit  the 
name  of  {he  other,  nor  attempt  to  pass  the  aignatue  as  the  sig- 
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nature  of  that  other.  The  offense  belongs  to  an  entirely  differ* 
ent  daBB  of  crimes."  In  Mann  r.  People^  15  Hun,  166,  the 
court,  in  an  elaborate  opinion  in  which  the  authorities  and  the 
arguments  for  an  opposite  yiew  ore  fully  reviewed  and  discussed, 
holds  that  'Vhere  one  executes  and  issues  an  instrument  purport* 
ing  on  its  face  to  be  executed  by  him  as  the  agent  of  a  principal 
therein  named,  he  is  not  guil^  of  forgery,  either  at  common 
law,  or  under  the  stattutee  of  this  state,  eyen  though  he  has  in 
fact  no  authority  from  such  principal  to  execute  the  same.^ 
(We  quote  from  the  syllabus,  which  is  a  correct  condensation  of 
the  opinion.)  In  Commonwealth  t.  Baldwin^  11  Gray,  199,  71 
Am«  Dec  703,  the  supreme  judicial  court  of  Massachusetts  say: 
'It  is  not,  says  Sergeant  Hawkins,  the  bare  writing  of  an  instru- 
ment in  another's  name  without  the  pririty,  but  the  giying  it  a 
false  appearance  of  haying  been  executed  by  him,  which  makes 
a  man  guilty  of  forgery.  If  the  defendant  had  written  upon 
the  note  HiVilliam  Schouler,  by  his  agent  Henry  W.  Baldwin,'  the 
act  plainly  would  not  haye  been  forgery.  The  party  taking  the 
note  knows  it  is  not  the  personal  act  of  Schouler.  He  does  not 
rely  upon  the  signature.  He  is  not  deceiyed  ''^  by  the  sem- 
bl^ce  of  his  signature.  He  relies  solely  upon  the  ayerred 
agency  and  authority  of  the  defendant  to  bind  Schouler.  So, 
in  the  case  before  us,  the  note  was  executed  in  the  presence  of 
the  promisee.  He  knew  it  was  not  Schouler's  signature."  In 
Commonwealth  y.  Foster,  114  Mass.  311,  19  Am.  Bep.  353,  tin 
court  say:  '^he  falsity  of  the  instrument  consists  of  its  purport- 
ing to  be  the  note  of  some  party  other  than  the  one  actually 
ntaTring  the  signature.  The  falsity  of  the  act  consists  in  the 
intent  that  it  shall  pass  as  the  note  of  some  other  party.''  In 
State  T.  Young,  46  N.  H.  270,  88  Am.  Dec.  212,  the  supreme 
court  of  that  state  say:  '^To  forge  or  counterfeit  is  to  falsely 
make;  and  an  alteration  of  a  writing  must  be  falsely  made  to 
make  it  forgery  at  common  law  or  by  our  statute.  The  term 
fakely,  as  applied  to  making  or  altering  a  writing  in  order  to 
make  it  forgery,  has  reference  not  to  the  contents  or  tenor  of 
the  writing,  or  to  the  fact  stated  in  the  writing,  because  a  writ- 
ing containing  a  true  statement  may  be  forged  or  counterfeited 
as  well  as  any  other,  but  it  implies  that  the  paper  or  writing  is 
false,  not  genuine,  fictitious,  not  a  true  writing,  without  regard 
to  the  truth  or  falsehood  of  the  statement  it  contains — a  writing 
which  is  the  counterfeit  of  something  which  is  or  has  been  a  gen* 
nine  writing,  or  one  which  purports  to  be  a  genuine  writing  or 
instnunent  when  it  is  noi.*'    In  State  t.  Willson^  28  Minn.  6S, 
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the  court  referring  approvingly  to  Mann  v.  People,  15  Hun,  155, 
Bay:  "The  court  decided  that  thia  did  not  constitute  forgery, 
and  held,  in  substance,  that  when  one  executes  and  issues  an 
instrument  purporting  on  its  face  to  be  executed  by  him  as  agent 
of  a  principal  therein  named,  he  is  not  guilty  of  forgery,  al- 
though he  has  in  fact  no  authority  from  such  principal  to  exe- 
cute or  issue  the  same.  In  fact  we  found  no  authority  to  the 
contrary,  and  the  text-writers  uniformly  lay  down  or  approve 
of  the  same  rule/'  There  are  numerous  other  authorities  to  the 
same  point,  but  further  citation  is  unnecessary.  Of  course  the 
averment  in  the  information  that  the  appellant  uttered  ^^^ 
and  passed  the  eaid  instrument  "as  true  and  genuine''  ia  also, 
under  the  above  views,  unsupported  by  the  evidence. 

It  is  contended  that  the  definition  of  forgery  in  section  470 
of  the  Penal  Code  makes  the  crime  different  from  forgery  at 
common  law;  but  with  respect  to  the  question  here  under  difl- 
cussion  there  is  no  such  difference.  At  common  law  there  were 
frequent  embarrassing  questions  as  to  what  kinds  of  writings 
were  the  subjects  of  forgery;  while  our  code,  to  avoid  those  ques- 
tions, enumerates  a  very  large  number  of  writings  aa  subjects  of 
forgery.  But  as  to  what  constitutes  forgery  of  instruments 
which  are  subjects  of  forgery,  the  definitions  at  common  law 
and  by  our  code  are  the  same,  'forgery,  at  common  law,  is  the 
falae  making  or  materially  altering,  with  intent  to  defraud,  of 
any  writing  which,  if  genuine,  might  apparently  be  of  legal  effi- 
cacy, or  the  foundation  of  a  legal  liability":  2  Bishop's  Criminal 
Law,  8th  ed.,  sec.  523.  In  the  notes  to  the  section  of  Bigrhap 
juat  quoted  many  other  definitions  are  given,  and  it  will  be  no- 
ticed that  the  leading  descriptive  words  are  '^alse  making"  (or 
altering).  In  our  code  the  words  are  ''every  person  who,  with 
intent  to  defraud-  another,  falsely  makes,  alters,"  etc.,  any  of 
the  written  instruments  enumerated.  The  definition  is  there- 
fore essentially  the  same  in  both  instances;  and  it  is  the  saane 
in  the  statutes  of  all  the  other  states  to  which  our  attention  has 
been  called,  but  the  meaning  of  the  words  ''false  making"  when 
applied  to  forgery  is  that  hereinbefore  stated. 

The  broad  and  well  established  distinction  aibore  set  forth 
cannot  be  ignored  by  courts  or  jurors— even  when  in  their  opin- 
ion a  more  severe  punishment  should  be  imposed  on  a  defendant 
than  the  one  which  the  law  prescribes  for  the  offense  of  which  he 
is  guilty.  As  was  said  in  Mann  v.  People,  15  Hun,  155,  "what- 
ever his  misdeeds,  he  must  not  soffer  for  a  erime  whioh  ha  has 
not  committed.'' 
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Forgery  is  a  grave  and  exceedingly  dangerous  crime.  '^  A 
Tery  large  part  of  the  business  of  dvilized  countries  is  done  by 
means  of  negotiable  instruments.  These  are  rarely  presented  by 
the  makers,  but  are  paid  to  others  on  the  faith  that  the  signe- 
tureSy  and  the  bodies  of  the  instruments,  are  genuine.  The 
business  of  a  bank  would  come  to  a  standstill  if  the  paying  teller 
would  not  pay  any  check  until  he  could  communicate  with  the 
drawer.  Hence,  if  there  were  many  successful  forgeries  there 
would  be  the  utmost  confusion  in  business  circles.  Conse- 
quently forgery,  no  matter  how  small  the  amount  involved,  is 
made  a  felony.  But  obtaining  money  or  other  property  by  false 
pretenses,  where  the  party  defrauded  gives  credit,  not  to  the  gen- 
uineness of  a  writing,  but  to  the  person  who  deceives  him,  is 
made  a  misdemeanor,  or  felony,  according  to  the  amount  of 
money  obtained  by  the  false  representation. 

For  the  foregoing  reasons  the  judgment  must  be  reversed; 
and,  of  course,  another  trial  upon  the  theory  on  which  the  first 
trial  was  conducted  would  be  useless. 

The  judgment  and  order  appealed  from  are  reversed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 

FORGERY— WHAT  CONSTITUTES.— The  chief  essential  elements 
of  forgery  are:  1.  A  writing  in  such  form  as  to  be  apparently  of 
some  legal  efficacy;  2.  An  evil  intent;  and  8.  The  false  making  of 
mch  wrlUng:  State  v.  Gryder,  44  I>a.  Ann.  902;  32  Am.  St.  Rep.  358, 
and  note.  Forgery  is  the  false  making  or  materially  altering,  with 
intent  to  defraud,  of  any  writing  which,  if  genuine,  might  apparently 
be  of  legal  efficacy  or  the  foundation  of  a  legal  liability:  State  v. 
Sherwood,  90  Iowa,  560;  48  Am.  St.  Rep.  461,  and  note.  Forgery 
consists  of  making  or  altering  a  writing  so  as  to  make  the  alteradoo 
purport  to  be  the  act  of  another  person:  State  v.  Taylor,  46  l4U  AxuL 
1332;  49  Am.  St  Rep.  861,  and  notSi. 

FORGERT— AGENOY.-'An  Instrument  showing  on  its  face  that 
the  person  who  executed  it  signed  as  agent  for  the  maker  cannot  b« 
the  sal^ect  of  forgery,  although  such  agent  acted  without  authority: 
Bt&te  T.  T^lor,  46  La.  Ann.  1882;  49  Am.  St  Rep.  861,  and  notsi» 
See,  also^  tte  aiztnided  note  to  Arnold  t.  Co«t»  22  Am.  Dee.  lOT. 
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SiNSHBIMBB    V.    WhITBLT. 
(Ul  Galdobhia,  S78.] 

WARHHOUSBMEN— RB0BIPT8  OF— WmGHING  TAGS— 
DELIVERY— ATTACHMENT.— To  constitute  a  writiiig  a  warehonte 
receipt  there  must  be  something  on  its  face  to  indicate  that  acontract 
of  storage  has  been  entered  into.  Weigliing  tags,  giren  by  a  com- 
pany ciiarging  no  storage  and  only  showing  the  weight  and  quantity 
of  the  property  weighed  for  a  person  named  therein  are  not  ware- 
house receipts;  and  their  transfer  to  a  pledgee  does  not  transfer 
possession  of  the  property  so  as  to  exempt  it  ffom  attachment  by  a 
creditor  of  the  pledgor. 

WAREHOUSEMEN— POWER  TO  ISSUE  WAREHOUSE  RB^ 
CElPTS.— It  Is  only  persons  who  pursue  the  calling  of  warehousemen 
by  receiving  and  storing  goods  in  a  warehouse  as  a  business  for 
profit,  that  have  power  to  issue  technical  warehouse  receipts,  the 
transfer  of  which  is  a  good  deliyery  of  the  goods  represented  by 
them. 

ATTACHMENT  OF  GOODS  IN  WARBHOUSB-SUFFI- 
OIENOY  OF  LrEVY.— Goods  stored  In  a  warehouse  are  sufficient^ 
levied  upon  under  a  writ  of  attachment,  by  taking  actual  possession 
of  and  placing  them  in  charge  of  a  keeper. 

F.  A.  Dom  and  W.  Shipsey,  for  the  appellants. 

J.  M.  Wilcoxon  and  Wilcoxon  &  Bouldin^  for  the  lespond- 
cait 

»^  BBITT,  a  Eepleyin  for  two  hundred  and  aerenteen 
Backs  of  beans.  Defendant  Whitely  is  constable  of  a  certain 
township  in  San  Luis  Obispo  county,  and  as  such  leried  on  the 
beans  as  the  property  of  one  Ciosta  in  virtue  of  a  writ  of  attach- 
ment to  him  issued  out  of  the  justice's  court  of  said  township 
at  the  suit  of  one  Lial  against  said  Costa.  At  the  time  of  the 
levy,  the  *^  beans  were  stored  in  a  warehouse  at  Pismo,  in  said 
county,  owned  by  the  Jordan  Bituminous  Bock  and  Paying  Coin» 
pany,  a  corporation,  which  is  joined  with  the  constable  as  a  de- 
fendant in  this  action.  In  November,  1893,  said  Costs,  who  wsa 
then  the  owner  of  the  beans,  caused  them  to  be  weighed  at  said 
warehouse  and  deposited  therein,  receiving  from  said  paving 
company  at  that  time  five  certain  instruments,  which  plaintiSs 
style  '^warehouse  receipts,''  and  which  defendants  call  'Weigh- 
ing tags";  these  were  in  the  following  form,  varying  as  to  the 
number  of  sacks  specified:  '' Jordan  Bit.  Bock  and  Pav.  Co's 
scales,  Pismo,  CaL,  11-2,  1893.  Weighed  for  P.  J.  Silva. 
Oross,  5,080.  Tare,  1,570.  40  sks.  beans.  Net  wt  3,510. 
Marked  P.  J.  S.  A.  Klatt,  weigher."  They  were  issued  at 
Costa's  request  in  the  name  of  one  F.  J.  Silva,  with  consent  of 
the  latter,  but  were  delivered  to  Costa;  Silva  never  had  posseaoioD 


Feb.  1896.]  Binbheimer  v.  Wbitelt.  193 

of  them  and  had  no  interest  in  the  beana.  A  Mr.  SieTens^  agent 
of  said  company^  and  who  had  charge  of  the  warehouse,  testified 
at  the  trial:  ^^The  tags  in  evidence  were  issued  by  our  company 
at  Pismo^  and  are  the  only  kind  issued  by  our  company,  the  only 
receipts  given.  They  are  given  by  the  weigher;  the  tags,  or 
whatever  you  call  them,  were  given  by  the  weigher  at  the  scales 
when  the  beans  were  weighed  and  were  placed  in  the  warehouse*'; 
also,  that  the  company  took  the  beans  as  a  warehouseman,  but 
had  no  charge  against  them;  that  it  does  not  charge  storage. 

On  December  6,  1893^  Costa  delivered  said  instruments, 
though  without  indorsement,  to  plaintifb  as  security  for  a  debt 
then  owed  by  him  to  them.  He  also  gave  them  a  written  order  for 
the  beans  addressed  to  '^Agent  Pismo  Wharf  and  Warehouse.'' 
December  11th,  following,  the  constable  seized  the  beans  pur- 
aoant  to  said  writ  in  Lial's  suit  against  Costa;  Idal  obtained 
judgment  in  that  action,  and  an  execution  issued  thereon,  under 
which  the  constable  was  about  to  sell  the  beans,  when  plaintiffs 
for  the  first  time  notified  him  and  also  the  paving  company  of 
their  claim  to  the  property  in  ^^^  virtue  of  the  transfer  to  them 
of  said  alleged  warehouse  receipts;  their  demand  for  release  of 
the  property  being  refused,  they  brought  this  action. 

A  warehouse  receipt  has  been  defined  to  be  a  written  contract 
between  the  owner  of  the  goods  and  the  warehouseman,  the  lat- 
ter to  store  the  goods  and  the  former  to  pay  for  that  service: 
Hale  T.  Milwaukee  Dock  Co.,  29  Wis.  488;  9  Am.  Bep.  603.  Per- 
haps some  of  the  terms  of  this  contract  may  be  implied  (see 
forms  of  such  receipts  construed  in  Lowrie  v.  Salz,  75  Cal.  349, 
and  Bishop  t.  Fulkerth,  68  Cal.  607);  but  surely  there  ought  to 
be  something  on  the  face  of  the  instrument  to  indicate  that  a 
contract  of  storage  has  been  entered  into;  our  statute  on  the 
subject  requires  that  much  (Stats.  1877-78,  sec.  5,  p.  949);  the 
langoage  in  the  papers  here,  'Weighed  for  F.  J.  Silva  forty  sacks 
beuDfi,"  no  more  signifies  that  the  paving  company  recdved  or 
held  the  beans  as  a  warehouseman  than  that  it  bought  or  sold 
the  same,  or  shipped  them  to  a  distant  port;  on  their  face  they 
plainly  are  not  warehouse  receipts:  Cathcart  v.  Snow,  64  Iowa, 
584;  Eobson  v.  Swart,  14  Minn.  371;  100  Am.  Dec.  238.  But 
it  is  said  that  the  tickets  were  the  only  vouchers  issued  by  the 
defendant  company,  and  hence  must  be  treated  as  warehouse 
receipts.  Bather^  it  seems  to  us,  that  circumstance  tends  to 
show  that  said  company  was  not  a  warehouseman  at  all  in  the 
sense  which  the  law  attributes  to  that  term — an  inference  cor- 
roborated by  the  faet  that  it  makes  no  charge  for  storage.    Bl 
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IB  only  persosB  who  pursue  the  calling  of  warehousemen — ^tliat 
is,  receive  and  store  goods  in  a  warehouse  as  a  business  for  profit 
^-that  have  power  to  issue  a  technical  warehouse  receipt^  tlie 
transfer  of  which  is  a  good  delivery  of  the  goods  represented  by 
it:  Shepardson  v.  Cary,  29  Wis.  42;  Bucher  v.  Commonwealth, 
103  Pa.  St.  534;  Edwards  on  Bailments,  sec.  332.  Since  there 
was  nothing  equivalent  to  delivery  of  the  beans  in  the  transac- 
tion between  Costa  and  plaintiffs,  the  rights  of  the  attaching  offi- 
cer are  not  affected  by  the  attempted  transfer. 

^^  The  court  found  that  the  constable  made  no  valid  levy  of 
the  writ;  and  some  effort  is  made  here  to  justify  the  finding;  it 
seems  to  us  a  mere  conclusion  of  law;  but,  admitting  it  ta  be  a 
finding  of  ultimate  fact,  it  is  not  sustained  by  the  evidence.  It 
appears  from  the  constable's  return  and  certain  parol  evidence 
(which  was  admissible  in  aid  of  the  return  (Brusie  v.  Gkites,  80 
Gal.  462),  that  he  took  actual  possession  of  the  beans  in  the  ware- 
house and  placed  said  Stevens  in  charge  thereof  as  keeper;  there 
were  some  further  proceedings  by  him  to  charge  both  Silva  and 
the' paving  company  as  garnishees,  but  the  sufficiency  of  these 
need  not  be  looked  to;  his  possession  by  his  keeper  was  a  compli- 
ance with  the  statute:  Code  Civ.  Proc,  sec.  642,  subd.  3. 

The  judgment  and  order  denying  defendants'  motion  for  new 
trial  should  be  reversed. 

Belcher,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judgment 
and  order  denying  defendants'  motion  for  a  new  trial  are  xe- 
versed.  Harrison,  J.,  Garoutte,  J.,  Van  Fleet,  J. 

Hearing  in  Bank  denied. 

WAREHOUSEMEN— WHO  LIABLE  AS.— It  may  be  stated  as  a 
general  principle  that  one  who  for  hire  receives  goods  for  storage, 
and  whose  duty  Is  that  of  custody,  rather  than  carriage,  Is  liable 
for  such  goods  as  a  warehouseman,  whatever  may  be  his  designa- 
tion: Extended  note  to  Schmidt  v.  Blood,  24  Am.  Dec.  145. 

WAREHOUSE  RECEIPTS— WHAT  ARE.— A  warehouaeman'fl  re- 
eeipt  is  said  to  be  a  quasi  negotiable  Instniment,  though  In  some 
states  they  have  been  made  negotiable  by  statute.  A  mere  weigher's 
ticket,  with  the  word  "stored**  on  its  face,  is  not  a  warehouseman** 
receipt:  Extended  note  to  Bice  r.  Cutler,  84  Am.  Dec.  768. 
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WATBBS  AND  WATBBCOUBSSS-BIPABIAN  RIGHTS- 
UBH  OF  PUMPS  FOB  IBBIQATION.— A  riiwrlazi  proprietor  hat  th^ 
right  to  raise  a  reasonable  quantity  of  the  waters  of  a  stream  bj 
means  of  pumps  for  tbe  purpose  of  irrigation. 

WATBRS  AND  WATBBCOUBSES— IBBIOATION— MODS  OF 
DIVEB8ION.— The  method  of  obtaining  the  water  of  a  stream  with 
which  to  irrigate  land  has  nothing  to  do  with  the  process  of  Irriga- 
tion or  the  meaning  of  the  word,  nor  with  the  reasonableness  or  law* 
fhlness  of  any  glyen  dlyerslon  of  water. 

WATERS  AND  WAT£>BOOURSES--BIPABIAN  BIGHTS— AI>. 
TITUDB  OF  I/AND.— The  right  to  use  water  for  the  purpose  of  Irri- 
gation results  from  the  need  of  water  upon  the  land,  and  assumlntr 
this  need  in  any  glyen  case  to  exist  equally  as  to  all  riparian  land, 
the  respectlye  rights  of  the  proprietors  to  diyert  water  for  this  pur- 
pose must  be  in  proportion  to  their  respectlye  ownerships  upon  thtt 
stream,  irrespectiye  of  the  altitude  of  their  land. 

WATERS  AND  WATEROOURSE^S  —  IRBIGATION— AI/TI- 
TUUE  OF  L.AND— MODE  OF  DIVERSION.— In  no  case  can  outt 
riparian  proprietor  be  depriyed  of  his  just  and  equal  proportion  of 
the  waters  of  a  stream  for  the  purpose  of  irrigation,  merely  because 
his  land,  by  reason  of  its  leyel  or  altitude  aboye  the  stream,  cannot 
be  irrigated  by  the  same  method  employed  on  some  other  land  along 
tbe  stream. 

WATERS  AND  WATBBCOURSBJS— IRRIGATION— DETER- 
MINATION  OF  RIGHTS— PARTIES.— A  final  and  satisfactory  ad- 
justment between  riparian  owners  of  irrigation  rights  cannot  be  had 
without  the  presence  of  eyery  person  haying  any  right  in  the  stream, 
and  all  the  facts  which  can  possibly  bear  on  the  question  should  be 
Uid  before  the  court. 

F.  A.  Howard,  for  the  appellaoitB. 
R.  Dnnnigan,  for  the  respondents. 

*^*  VAN  FLEET,  J.  This  is  an  action  brought  by  Berml 
riparian  proprietors  against  certain  persons  aboye  them  on  the 
stream,  to  restrain  them  from  diyerting  any  of  the  waters  of  the 
stream. 

^^^  The  complaint  alleges  that  &e  plaintiffs  are  riparian  pro- 
prietors, and  as  such  entitled  to  all  the  waters  of  the  stream; 
that  the  defefndants  are  not  entitled  to  use  any  of  the  water  for 
any  purpose;  and  that  they,  by  means  of  certain  machinery,  arti- 
ficiidjy  and  wrongfully  raise  and  diyert  from  the  stream  a  large 
amount  of  the  waters  thereof,  for  the  purpose  of  imgating  cer- 
tain lands  not  of  right  irrigable  from  the  stream,  and  which  do 
not  so  lie  as  to  be  irrigated  by  the  waters  of  said  stream  ^'di- 
verted therefrom  by  any  natural  means''  on  said  lands. 

The  facts  found  by  the  court  are  in  substance:  That  both 
plainti£EB  and  defendants  are  riparian  proprietors  on  the  stream^ 
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the  lands  of  defendants  being  above  those  of  plaintiffs;  and  that 
neither  plaintiffs  nor  defendants  have  any  right  to  the  waters  ^f 
the  stream^  except  as  such  riparian  owners.  That  all  of  Uie 
lands  of  the  plaintiffs^  and  thirty  acres  of  the  lands  of  the  de- 
fendants, are  so  situated  that  the  water  of  the  stream  can  be  di- 
verted and  conducted  thereon  solely  by  natural  gravity  from 
dams  in  the  stream,  situated  within  the  limits  of  said  lands,  re- 
spectively, without  backing  the  water  upon  the  lands  of  the  own- 
ers next  above  them;  and  that  no  other  part  of  the  lands  of  the 
defendants  can  be  irrigated  in  that  manner.  That  the  defend- 
ants have  erected  pumping  machinery  and  pumps  on  their  land^ 
and  by  means  thereof  pump  water  from  the  stream  onto  land 
belonging  to  them,  bordering  on  the  stream  and  within  its  water- 
shed, but  which  lie  too  high  to  be  irrigated  solely  by  natural 
gravity  from  dams  situated  within  the  limits  of  their  lands  with- 
out backing  the  water  upon  the  lands  of  others  above  them. 
That  all  of  the  lands  of  both  parties  are  dry  and  of  little  value 
without  irrigation,  but  are  of  great  value  and  very  productive 
when  irrigated.  That  defendants  have  not  used,  and  do  not 
threaten  or  propose  to  use,  more  than  their  just  proportion  of  the 
water  of  the  stream. 

On  these  findings,  judgment  was  entered  in  favor  of  '^^  de- 
fendants, with  leave  to  any  of  the  parties  at  any  time  to  ^'main- 
tain  another  action  to  determine  the  exact  proportion  ot  the 
water  of  said  creek  which  the  respective  owners  may  use.^ 

A  portion  of  these  findings  is  attacked  as  unsupported  by  the 
evidence;  but  we  think  that  the  evidence  fully  justifies  them  in 
the  particular  in  which  they  are  so  attacked.  The  only  ques- 
tion, then,  is  whether  the  findings  support  the  judgment. 

1.  It  is  contended  by  appellants  that  a  riparian  proprietor  has 
not,  for  the  purpose  of  irrigation,  the  right  to  raise  water  by 
means  of  pumps.  No  authorities  are  dted  in  support  of  this 
contention,  and  counsel  etates  his  inability  to  find  any.  So  far 
as  we  can  understand,  this  argument  is  based  on  the  meaning 
of  the  word  "irrigate,"  which  counsel  contends  is  "to  convey 
water  by  ditches,"  and  on  the  alleged  universal  custom  in  the 
past  to  employ  only  such  means  in  irrigation. 

As  to  the  meaning  of  the  word  "irrigation,"  counsel  cites  some 
doubtful  passages  from  civil  law  writers;  but  it  is  evident  that 
ibis  court,  in  holding,  as  it  has  repeatedly  held,  that  riparian 
proprietors  have  the  right  to  use  a  reasonable  proportion  of  the 
water  of  the  stream  to  irrigate  their  lands,  used  the  term  in  no 
each  restricted  sense.    The  Latin  word  from  wbkh.  it  ia  derived 
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means,  primarily^  to  convey  water  to  or  upon  anything,  and, 
more  generally,  to  wet  or  moisten  anything;  and  the  ordinary 
definition  in  our  langnage  is  to  water  lands,  whether  by  chan- 
nels, by  flooding,  or  simply  by  sprinkling.  The  mere  method  of 
obtaining  the  water  with  which  to  irrigate  has  nothing  to  do 
with  the  process  of  irrigation  or  the  meaning  of  tbe  word. 

There  was  no  proof  in  this  sase  of  any  wich  custom  as  is 
daimed  by  ftppellants;  and,  if  we  can  take  judicial  notice  of 
lach  a  matter  at  all,  we  are  unable  to  say  that  pumping  has  never 
been  used  for  such  purpose.  It  may  be  that,  owing  to  the  com* 
paratively  greater  expense  of  that  method,  it  has  been  little  used 
in  tiie  past;  but,  if  improvements  in  machinery  have  made,  or 
shall  make,  ^'^  that  method  practicable,  we  see  no  reason  why 
riparian  proprietors  may  not  like  others  take  advantage  of  such 
improvements.  In  fact,  it  has  always  been  considered  that  the 
reasonableness  or  lawfulness  of  any  given  diversion  of  water  is 
in  nowise  afFected  by  tho  mere  mode  of  diveraon.  Thus  in 
Elliott  V.  Fitchburg  By.  Co.,  10  Oush.  191,  67  Am.  Dec.  85  (cited 
wiLh  approval  in  Lux  v.  Haggin,  69  Cal.  402,  404),  Chief  Justice 
Shaw  said:  ''One  man  may  take  water  from  a  perennial  stream 
of  moderaite  size,  by  means  of  buckets  or  a  pump — for  the  mode 
is  not  material — ^to  water  his  garden.^'  And  in  such  a  case,  he 
Bays,  "the  water  would  be  for  irrigation,'*  and  such  "might  be 
regarded  as  a.  reasonable  use.'' 

So  this  court  has  repeatedly  held  that  a  prior  appropriator 
of  water  may  change,  at  pleasure,  the  place  or  mode  of  his  di- 
vernon,  so  long  fig  others  are  not  injured  by  such  change. 

And  in  Earl  of  Norbury  v.  Kitchin,  7  L.  T.,  N.  S.,  685,  It 
▼as  held  that  a  riparian  proprietor,  so  long  as  he  took  no  more 
ih^  his  reasonable  share  of  the  water,  might  take  water  from 
tiie  stream  by  pamping  machinery,  elevate  it  into  a  reservoir, 
and  thence  convey  it  by  pipes  to  other  land,  not  riparian,  and 
Hiere  use  it;  the  court  holding  that  neither  the  mode  of  diversion 
nor  the  use  to  wihich  the  water  was  actually  applied  was  nuKterial 
^the  only  question  being  w*hether  or  not  tho  defendant  had 
taken  more  tiian  his  reasonable  share. 

2.  But  appellants  claim,  as  we  understand  them,  that  whether 
Che  particular  mode  is  material  or  not,  the  mode  by  which  the 
land  of  a  riparian  proprietor  can  possibly  be  irrigated  is  a  mate* 
lial  factor  in  ascertaining  what  portion  of  the  water  he  may 
divert  for  irrigation.  They  oontend  that  a  riparian  proprietor 
cannot  be  allowed  to  use  any  portion  of  the  water  of  the  stream 
to  irrigate  land  which,  though  bordering  on  the  stream,  Uea  so 
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far  above  it  that  water  cannot  be  conducted  thereon  solely  by 
natural  gravitatian  from  the  etream,  without  the  use  of  any  ap- 
pliances other  than  ditches  originally  on  such  land  and.  dams 
situated  thereon^  and  ^^^  which  will  not  back  the  water  on  the 
lands  of  other  persons.  In  other  words,  the  reasonable  propor- 
tion of  water  which  any  riparian  proprietor  may  withdraw  for 
irrigation  is  made  to  depend,  primarily^  upon  the  area  of  Ills 
land  which  can  be  itrrigated  in  that  particular  manner. 

In  the  first  place,  that  question  does  not  properly  arise  in  this 
case.  The  complaint  was  framed  on  the  theory  that  the  defend- 
ants were  not  riparian  proprietors  at  all,  and  had  no  right  to 
divert  any  water.  No  issue  was  tendered  as  to  what  amount  or 
proportion  of  the  water  of  the  stream  could  lawfully  be  used  by 
the  defendants,  if  they  had  the  right  to  use  any  portion.  It 
was  denied  that  they  had  any  rights  to  the  stream;  and  the  com- 
plaint f umii^ed  no  data  from  which  any  rights  of  the  parties,  as 
tenants  in  common  of  the  water,  could  be  determined.  Never- 
theless, as  the  question  seems  to  have  been  treated  as  an  issue, 
evidence  being  introduced  on  the  subject,  apparently  without 
objection,  and  as  the  court  below  did  to  a  certain  extent  con- 
aider  it,  it  calls  for  consideration  at  our  hands. 

No  authorities  whatever  are  cited  by  appellants  in  support  of 
this  contention,  nor  can  we  find  that  any  such  doctrine  has  ever 
heen,  even  suggested  by  any  court  or  writer.  Appellants  do  cite 
some  cases  to  the  point  that  riparian  diversion  must  be  ^'on  the 
bank  of  the  proprietor,''  but  the  judgments  in  those  cases  do 
not  sustain  that  doctrine,  and  we  are  not  prepared  to  say  that 
any  such  rule  exists.  It  is,  however,  not  necessary  to  decide  that 
question,  for  its  determination  would  shed  no  light  on  the  sub- 
ject now  under  consideration.  The  only  question  now  is, 
whether  the  mere  altitude  of  this  land  can  deprive  the  riparian 
owner  of  the  right  to  irrigate  it 

No  rules  have  ever  been  laid  down  by  this  court  for  determin- 
ing the  relative  and  proportional  rights  of  riparian  proprietors  to 
the  use  of  water  for  irrigation,  nor  has  any  case  come  before  us, 
in  which  we  could  properly  determine  what  are  the  rules  on  that 
subject.  ^'^  But  whatever  difficulties  may  arise  in  matters  of 
detail,  that  problem  must  find  its  solution  in  an  application  of 
the  principles  upon  which  the  right  to  use  water  for  that  pur- 
pose at  all  is  based.  That  right,  as  recognized  in  the  decisions 
of  this  court,  is  founded  upon  the  proposition  that  in  an  arid 
country  the  use  of  water  for  irrigation  is  of  such  vital  oonae- 
quence,  that  of  necessity  it  must  be  considezed  as  embraced  with- 
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in  the  spirit  of  the  cstegoiy  of  rights  accorded  by  the  common 
law  to  ripaiian  proprietors.  The  common-law  rale,  as  interpreted 
in  this  coimtiy^  is  tiiai  tiie  right  to  the  waters  of  the  stream,  with 
esrtain  exceptions  not  material  here,  belongs  to  the  riparian  pro- 
prietors in  common  end  equally,  and  may  be  exercised  by  each 
as  the  necessities  of  the  situation  may  require  only  so  as  not  to  . 
infringe  upon  the  equal  rights  of  the  others.  As  irrigation  is 
here  a  necessity  of  the  situation,  resulting  from  climatic  condi- 
tions, the  right  to  use  a  just  and  equal  portion  of  the  water  for 
that  purpose  haa  been  held  to  be  an  essential  part  of  the  ripar 
nan  ownership. 

Snch  being  the  foundation  of  the  right,  it  is  erident  that  the 
restriction  contended  for  by  appellants  is  inconsistent  with  the 
role  itseU.  The  right  to  use  the  water  for  this  purpose  results 
from  the  need  of  water  upon  the  land.  Assuming  this  need  in 
any  giyen  case  to  exist  equally  as  to  all  the  riparian  land,  the 
roBpectiTe  rights  of  the  proprietors  to  diyeit  water  for  this  pur- 
pose must  be  in  proportion  to  their  respectiTe  ownerships  upon 
the  stream.  No  other  method  would  conform  to  the  rule  of 
eijnify.  If  every  riparian  proprietor  on  a  given  stream  owned 
the  same  quantity  of  land,  with  the  same  frontage  on  the  stream 
and  the  sasne  susceptibilii^  to  and  need  of  irrigation,  each  would 
be  entitled  to  precisely  the  same  quantity  of  water  for  that  pur- 
pose. We  do  not  now  decide  how  far  a  variation  in  any  one  of 
those  factors  would  affect  the  question,  nor  whether  all  of  them 
are  necessarily  to  be  considered  in  any  case.  But  it  must  neces- 
earily  be  true,  fnmi  the  very  nature  of  the  right,  that  in  no  case 
cm  one  proprietor  ^^^  be  deprived  of  this  just  and  equal  pro- 
portion merely  because  his  lanid,  by  reason  of  its  level  or  altitude 
above  the  etream,  cannot  be  irrigated  by  the  same  method  em- 
ployed on  some  other  land. 

That  the  rule  contended  for  by  appellants  would  be  utterly 
inconsistent  with  the  very  foundations  of  the  riparian  doctrine 
in  this  country  will  readily  be  seen  by  observing  its  results  in 
particular  iTwtances.  According  to  appellants'  theory,  none  of 
the  waters  of  the  Colorado  river,  in  the  greater  part  of  its  course, 
can  ever  be  used  by  the  riparian  owners  for  irrigation,  for  none 
of  them  can  erect  a  dam  high  enough  to  divert  any  water  by 
gravity  on  his  own  land  without  backing  the  water  upon  his 
neighbor.  The  same  is  trae  of  many  important  streams  in  the 
mountainous  districts  of  this  stste,  now  extensively  used  for  ir- 
rigatioiL  Yet  nowhere  is  irrigation  more  needed  than  in  such 
localitiflib    Coming  next  to  the  level  plains,  we  find  streams  with 
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60  little  fall  tliat  diyeraion  by  a  dam  oa  the  yeiy  tract  of  land 
to  be  irrigated  ia  only  possible  on  tracts  having  very  considera- 
ble frontage  on  the  stream.    Suppose  six  adjoining  proprietors 
on  such  a  stream,  neither  of  whom  can  divert  the  water  <m  his 
own  land  in  the  manner  required  by  appellants.    According  to 
.  appellants'  contention^  they  could  nd;,  even  by  agroem^it  among 
tiiemselvee,  divert  the  water  on  the  land  of  one  and  carry  it  to 
the  land  of  another  of  their  number,  or  pump  it  onto  the  land  of 
any  of  them.    They  must  permit  all  the  water  to  flow  down  to 
the  more  fortunate  proprietor  below^  whose  acres  are  thousands 
to  their  hundreds.    And  yet>  if  one  of  the  six  should  buy  the 
lands  of  the  others,  he  woiidd  then  be  entitled  to  divert  the  water. 
Such  are  some  of  tiie  consequences,  suggesting  themselvee  to 
the  mind,  of  the  rule  we  are  asked  to  declare;  and  they  show 
clearly  that  Ihe  mode  of  diversion  of  the  wat^  is  a  false  qua^- 
tiiy  in  the  discussion.    Whatever  be  the  just  proportion  of  wa- 
ter to  which  any  riparian  proprietor  is  entitled,  that  proportion 
cannot  be  diminished  by  the  fact  that,  in  order  to  utilize  it,  he 
must  ^^^  raise  it  from  the  bed  of  the  stream  by  pumps,  or  other 
similar  appliances.    Every  diversion  of  water  from  a  stream  is 
artificial — ^a  disturbance  of  the  natural  order  of  things.    A  dam 
or  a  ditch  is  as  much  an  artificial  mechanism  as  a  pump;  it  may 
indeed  be  much  more  so;  and  the  one  alters  tiie  natural  condi- 
tions in  the  same  sense  that  the  other  does.    The  right  to  take 
the  water  at  all  is  a  right  to  change  the  ordinary  course  of  na- 
ture; end  the  methods  employed^  so  long  as  their  use  does  not 
infringe  the  like  and  equal  rights  of  others,  are  immaterial. 

We  do  not  wish  to  be  understood  as  now  deciding  how,  in  any 
given  case^  the  respective  proportions  of  the  different  owners 
XEpon  a  stream  are  to  be  determined.  Whether  they  are  to  be 
ascertained  acording  to  the  extent  of  ownership  or  frontage 
along  the  stream,  or  according  to  the  area  of  land  bordering  on 
the  stream,  or  the  amount  of  land  needing  or  susceptible  of  irri- 
gation, or  the  character  of  the  soil,  or  according  to  several  or 
oU  of  these  circumstances  or  other  circumstances  Ihat  may  ex- 
ist, has  never  been  decided^  nor  has  there  been,  so  far  as  we 
know,  any  opportunity  for  deciding  it.  We  merely  hold  that 
the  mere  mode  of  diverting  the  water  from  the  stream,  so  long 
as  that  mode  does  not  deprive  others  of  their  equal  rights,  is 
not  a  factor  to  be  considered.  We  will  add,  in  view  of  any  fur- 
ther effort  that  the  parties  may  make  to  obtain  a  judicial  deter- 
mination of  their  respective  rights  in  this  stream,  that  a  final 
and  satisfactory  adjustment  can  never  be  had  without  the  pres- 
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enoe  of  every  person  haTing  any  jiglit  in  the  atream,  and  that 
all  the  facta  which  can  possibly  bear  on  the  queationa  ahould  be 
laid  before  the  court. 

In  the  present  caae,  aa  we  have  aaggested,  no  sufficient  data 
are  fnmiahed  by  the  pleadings  or  evidence  for  a  determination  of 
that  question;  and  the  learned  judge  of  the  court  below  would 
haTe  been  justified  in  no  other  diaposLtion  of  the  caae  aa  pre- 
sented than  the  one  made. 

"^^  The  judgment  and  order  are,  therefore,  affirmed* 

Harrison,  J.,  and  Oaroutte,  J.,  concurred. 
Hearing  in  Bank  denied. 

WATERS-RIPARIAN  RiaHTS— MEANS  OF  DIYBBaiaN.-- 
Tbere  muat  be  an  actual  diversion  of  water  from  Ita  natural  channel 
1^  means  of  a  ditch  or  other  structure  to  effect  a  valid  appioprisp 
tion  of  it:  Simmons  v.  Winters,  21  Or.  86;  28  Am.  St.  Rep.  137. 
the  extended  note  to  Davis  v.  GetcheU*  79  Am.  Dee.  688l 
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[Ill  Oaldobnia,  eas.] 

WATEXRS  AND  WATBROOURSES— TITLE  TO  PBRCOLAT- 
INO  WATSTRS—DIYBESION.— Principles  of  law  which  govern  the 
right  to  waters  flowing  upon  the  surface  of  the  earth  are  Inapplica- 
ble to  waters  which  are  beneath  its  surface  and  percolate  through  the 
soil  and  the  wuter  whlc^  is  held  by  the  soil,  whether  sand  or  sand- 
itone^  In  a  state  of  percolation  ia  a  portion  of  the  soil  Itself  and  foe- 
longs  absolutely  to  the  owner  of  the  land.  He  may  appropriate  and 
divert  such  water  at  his  pleasure. 

WATERS  AND  WATERCOURSES— TITLE  TO  PERCOLAT- 
mo  WATBR—RIOHT  TO  DIVERT  FROM  ADJAOENT  LAND.— 
The  right  of  the  owner  of  land  to  percolating  water  therein  and  to 
appropriate  and  divert  it,  ia  not  affected  by  tiie  fact  th»t  an  imper- 
▼lous  strata  of  clay  beneath  and  on  which  the  porous  strata  contain* 
ing  the  water  rests,  diverts  the  course  of  percolation  in  a  deflnlte 
direction  towards  and  over  adjacent  lands  and  into  a  natural  stream. 

WATERS  AND  WATERCOURSES— PERCOLATING  WA- 
TERS-^DIYERSION.— Although  the  course  of  percolating  water  ia 
hi  some  definite  direction,  the  owner  of  the  land  in  which  it  Is  found 
has  the  exclusive  dominion  over  it,  and  does  not  violate  the  rights  of 
another  by  appropriating  It  to  bis  own  use,  though  the  effect  Is  to 
divert  its  course  from  adjacent  lands,  or  to  destroy  the  advantages 
therefrom  previously  enjoyed  by  the  adjacent  proprietor. 

E.  B.  Canfield^  for  the  appellants. 

Wright  ft  Day  and  B.  Y.  Hajne^  for  the  respondent 

•**  HARBISON,  J.    The  Cold  Spring  branch  of  Montecito 
creek  has  ita  riae  in  the  Santa  Inez  Mountaina^  and  flowa  in  a 
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soieQierly  direction  through  a  canyon  on  the  aontheirly  dope  of 
said  monntains.  These  mountains  in  the  neighborhood  of  said 
stream  aro  composed  chiefly  of  parallel  strata  of  sandstone,  ex- 
tending across  the  canyon,  and  separated  by  seams  parallel  with 
the  strata^  iilled  with  clay,  which  is  imperyious  to  water.  This 
sandstone  is  porous  and  fissured  wilh  teams  and  cracks,  both 
parallel  with  the  strata  and  transyersely  [thereto.  The  trend  of 
the  strata  is  nearly  east  and  west,  and  nearly  at  liglht  angles  wilSi 
the  general  course  of  the  caaiyon  and  of  the  stream,  and  the  dip 
of  the  strata  is  toward  the  north,  and  at  an  angle  of  about  eighly 
degrees.  The  stream  has  a  fall  of  about  four  hundred  feet  to 
the  mile,  and  its  natural  supply  is  the  ndn  which  falls  upon 
the  adjacent  mountains  and  descends  into  the  sandstone,  perco- 
latinglating  throngh  it  and  passing  ^^  along  the  seams  and 
cracks  thereof  in  a  direction  with  the  Irend  of  the  strata.  The 
plaintiff  is  the  owner  of  a  tract  of  land  through  which  the  stream 
flows,  and  from  which  his  land  derives  a  benefit.  In  October, 
1892,  the  owner  of  a  tract  of  land  extending  on  both  aidee  of 
the  stream  above  that  of  the  plaintiff  granted  to  the  defendants 
the  right  to  enter  thereon  and  excavate  a  tunnel  for  developing 
water,  and,  in  pursuance  thereof,  the  defendants  commenced  the 
construction  of  a  tunnel  at  a  point  about  thirty  feet  west  of  the 
stream,  and  at  an  elevation  of  about  four  feet  above  its  level,  and 
continued  the  construction  of  said  tunnel  in  a  northerly  direc- 
tion for  about  six  hundred  feet.  The  tunnel  was  constructed  so 
aa  to  be  throughout  the  greater  part  of  its  length  below  the  level 
cf  the  stream,  and  so  that  this  depth  increased  gradually  toward 
the  head  or  northern  end,  where  it  was  about  fifty  feet  below  the 
level  of  the  stream.  At  a  point  about  three  hundred  feet  from 
the  mouth  of  the  tunnel,  .there  is  a  bold  outcropping  of  one  of 
the  strata  of  said  sandstone,  and  for  a  space  of  thirty  yards  along 
the  canyon,  extending  from  near  the  foot  of  the  western  slope 
of  the  mountains  to  the  margin  of  the  etream,  a  distance  of 
about  one  hundred  feet,  the  water,  prior  to  the  oonstruction  of 
the  tunnel,  percolating  through  this  stratum,  moistened  the 
ground  and  sustained  thereon  a  growth  of  ferns.  Within  this 
growth  of  ferns  there  were,  prior  to  the  construction  of  the  tun* 
nel,  certain  small  springs,  the  waters  of  which  came  to  the  sur- 
face in  such  quantities  as  to  be  visible,  and  percolating  through 
said  ferns  seeped  into  the  stream  along  the  western  bank  thei:eof, 
but  did  not  form  a  defined  channel  or  current.  The  line  of  the 
the  tunnel  was  a  short  distance  west  of  this  growth  of  ferns  and 
the  locality  of  these  springs,  and  also  about  forty  feet  below  the 
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lerel  of  tlie  same^  and  the  effect  ^  ita  conatmction  haa  been  to 
intercept  and  divert  into  and  through  the  tunnel  the  waters  that 
had  preTiously  supplied  the  springs,  and  to  cause  the  same,  and 
the  seepage  therefrom  into  the  stream,  to  wholly  disappear. 
The  porous  duLracter  ^^^  of  the  sandstone  formation  which 
crosses  the  canyon  permits  water  from  the  ground  neighboring 
to  and  OYerlying  the  tunnel,  and  water  from  the  channel  of  the 
stream,  to  drain  into  the  tunnel.  The  court  finds  that  the  in- 
tention of  the  defendants  in  running  the  tunnel  was  to  inter- 
cept and  divert  into  said  tunnel  the  subterranean,  waters  stored 
in  and  percolating  through  said  sandatone,  and  passing  along 
the  seaiDB  and  cracks  thereof,  and  particularly  to  intersect  the 
aforesaid  stratum  of  sandstone,  and  to  intercept  and  divert  into 
the  tonnel  the  water  percolating  and  passing  through  and  along 
said  stratum  &nd  the  seams  and  cracks  thereof,  but  that  they  did 
not  intend  to  divert  from  their  natisal  course  any  waters  flowing 
from  said  springs,  or  to  divert  from  said  stream  any  water  natu- 
rally flowing  in  the  channel  thereof,  and  that .  i!he  said  small 
springs  and  the  waters  percolating  or  seeping  therefrom  are  the 
only  tributaries  of  said  stream  affected  in  any  way  by  the  con- 
stmction  of  said  tunneL 

The  plaintiff  brought  the  present  action  to  restrain  the  defend- 
ants from  diverting  the  wateza  jof  the  stream  by  means  of  cndd 
tonnel,  and  from  preventing  the  water  which  would  issue  from 
the  mouth  of  the  tunnel  from  flowing  back  into  the  channel  of 
the  streanL  The  court  found  that  at  the  time  of  the  trial  of 
tile  action  there  was  a  flow  of  water  from  the  tunnel  at  its 
mouth  of  tiiree  and  ninety-two  hundredths  inches,  measured  un- 
der a  four-inch  pressure,  and  that  of  this  amount  one  and  forty- 
three  hundredths  linches  was,  and  under  the  conditions  then 
eiisting  would  be,  obstructed  and  diverted,  by  reason  of  the  tun- 
nel, from  the  natural  course  of  the  waters  flowing  in  said  stream; 
that,  except  as  to  said  one  and  forty-three  hundredths  inches, 
the  whole  of  the  flow  of  water  from  said  tunnel  had  been  devel- 
oped and  gathered  from  the  subterranean  waters  percolating  in 
the  saivdsfcone  of  the  adjacent  mountains,  end  passing  along  the 
seams  and  cracks  thereof,  and  did  not  come  from  the  channel 
<rf  said  stream.  Judgment  was  thereupon  rendered,  giving  to 
the  plaintiff  the  ^^  relief  asked  by  him,  to  the  extent  of  one 
and  forty-three  hundredths  inches.  From  this  judgment,  in  so 
far  as  by  its  terms  the  defendants  are  permitted  to  appropriate 
and  divert  the  Sraters  flowing  from  the  tunnel  in  excess  of  one 
and  forty-three  hundredths  inches,  the  plaintiff  haa  appealed. 


204  Gould  t?.  Eaton.  [Cal. 

The  appeal  is  presented  here  upon  the  judgment-roll  alone^  with- 
out any  bill  of  exceptions. 

The  rule  is  well  established  that  the  principles  of  law  which 
govern  the  right  to  waters  flowing  upon  the  surface  of  the  earth 
are  inapplicable  to  waters  which  are  beneath  its  surface  and  per- 
colate through  the  soil.  The  water  which  is  held  by  the  soil  is 
a  portion  of  the  soil  itself^  and  belongs  to  the  owner  of  the  land 
as  fully  as  any  other  ingredient  of  the  land:  Haaoson  y.  McCue^ 
42  Cal.  303;  10  Am.  Bep.  299;  Southern  Pac.  B.  B.  Go.  t.  Du- 
four^  95  Cal.  615.  This  rule  is  not  changed  by  the  character  of 
the  material  through  which  the  water  percolates^  wbcther  it  be 
loose  sand,  or  a  more  compact  sandstone.  So  long  sb  the  water 
is  in  a  condition  of  filtration  or  percolation,  it  ia  a  .part  of  the 
soil  and  subject  to  the  sole  dominion  of  the  proprietor  of  the 
land  in  which  it  is  found.  The  appellant  does  not  dispute  thia 
proposition  of  law,  but  contends  that  it  is  inapplicable  to  the 
present  case,  inasmuch  as  it  appears,  from  the  findings  of  fact 
herein^  that  by  reason  of  the  seam  of  clay  which  separated  the 
strata  of  sandstone,  and  which  is  impervious  to  water,  the  wa- 
ters, which  had  np  to  that  point  been  in  a  state  of  percolation 
through  the  sandntone,  ceased  to  be  in  percolation,  and  there- 
after passed  along  the  seam  in  the  direction  of  the  creek;  that 
this  constituted  a  defined  stream  of  water  beneath  the  surface, 
and  is  to  be  goremed  by  the  same  laws  as  goyem  streams  upon 
the  surface  of  the  earth.  This  conclusion,  however,  necessitates 
the  inference  of  a  fact  from  the  findings  whidi  has  not  been 
made  by  the  couri;,  and  which  will  have  the  effect  to  defeat  the 
judgment  which  the  court  has  rendered.  The  inference  of  one 
fact  from  others,  unless  such  fact  is  a  necessary  conclusion  from 
those  others,  must  be  made  by  the  trial  court,  and,  if  the  facts 
that  ^'^  it  has  found  are  such  as  might  authorize  different  in- 
ferences therefrom,  it  will  be  assumed  that  the  inference  made  by 
the  trial  conrt  was  one  that  will  uphold,  rather  than  defeat,  its 
judgment:  Breeze  v.  Brooks,  97  Cal.  72.  The  court  has  not 
found  that  there  is  any  flow  or  stream  of  water  at  tiie  seam  of 
the  stratum,  nor  do  the  findings  which  it  has  made  authorize 
such  a  conclusion.  As  it  mnst  be  assumed  that  the  slralum  of 
sandstone  is  uniformly  porous,  and  extends  close  to  the  seam 
which  limits  it,  it  must  follow  that  the  water  within  that  stratum 
is  in  a  state  of  percolation  until  it  is  arrested  by  the  seam,  and  is 
thereafter,  by  reason  of  gravitation,  diverted  toward  the  channd 
of  the  creek.  The  mere  diversion  of  its  direction  does  not,  how- 
•ver,  change  its  character  from  percolating  water  to  a  flowing 
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ftream.  So  long  as  it  ib  within  the  sandatone,  although  tha 
lower  part  of  the  stratum  may  be  more  highly  charged  with  tha 
water  than  the  upper  part,  it  merely  percolates  through  the 
sandstone  until  it  is  freed  at  the  outcropping  of  the  stratum 
where  it  borders  upon  the  stream.  It  is  frequently  the  case  that 
the  course  of  percolating  waters  is  in  some  definite  direction, 
but  the  owner  of  the  land  in  which  they  are  found  haa  the  ex- 
clusiYe  dominion  over  them,  and  does  not  Tiolate  the  rights  of 
another  by  appropriating  them  to  his  own  use,  even  though  tha 
effect  be  to  diyert  their  course  from  adjacent  lands,  or  to  de- 
story  the  advantages  therefrom  prerioualy  enjoyed  by  an  adja- 
cent proprietor. 
The  judgment  is  aflSrmed. 

Van  Fleet,  J.,  end  Gkooutte,  J^  eonconed. 

Hearing  in  Bank  denied. 

WATEfRS— TITLB  TO  PBRGOLATINO  WATERS.— Waters  pei> 
eolatlng  in  the  soil  belong  to  tiie  owner  of  the  freehold,  and  he  maj 
use  tb^n  as  he  chooses  free  from  any  usufructuary  rights  in  others: 
Haiffon  T.  McCue,  42  Gal.  808;  10  Am.  Rep.  200;  Roath  y.  DriacoQ, 
20  Conn.  633;  62  Am.  Dec  862,  and  note.  Percolating  'waters,  unleas 
flowing  in  natural  channels  and  between  defined  banks,  may  be  law- 
fully intercepted  by  him  through  whose  land  they  flow:  Bloodgood  ▼. 
Ayers,  106  N.  Y.  400;  2  Am.  8t  Rep.  448,  and  note;  Lybe's  Appeal, 
106  Pa.  St.  626;  61  Am.  Rep.  642,  and  note,  fiee  the  notes  to  People^s 
Gas  Go.  T.  Tyner,  81  Am.  8t  R^.  488,  and  Gollfns  t.  Obartiers  Val- 
ley Gaa  €6.,  17  Am.  St.  Rep.  796;  also  the  extended  note  to  Wheatly 
▼.  Baugh,  64  Am.  Dee.  727,  wheie  the  subject  Is  fully  tzeated. 
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German  Insuranob  Company  v.  Haydbn. 

m  COLOBAOO,  127.] 

INSURANOB-^FOROE  AND  CONSTRUKTriON  OF  OON- 
TRAOT.— The  rights  of  both  Insurer  aud  insured  are  governed  by  th« 
contract  of  insurance,  if  it  is  sueceptibie  of  two  constructions,  that 
one  will  be  adopted  which  is  more  ravorable  to  the  assured;  but  if 
its  language  is  clear  and  unambiguous,  its  effect  cannot  be  destroyed 
by  construction. 

PUBLJC  I^NDS— liAND  OFFICBRSr-JURlSDlCTION— EN- 
TRIES.—The  land  department  of  the  government  has  the  right  to 
malce  necessary  and  rt:iu>ouaoie  rules  governing  the  manner  In  which 
the  character  of  the  land  entered  shall  be  made  to  api>ear,  both  prima 
facie  and  ultimately;  and  if  these  rules  are  not  complied  with,  or  if 
it  appears  that  the  laud  is  not  such  as  can  be  entered  under  the  par^ 
tlcular  claim  advanced  to  it,  as,  for  instanpe,  where  agricultural  lands 
are  applied  for  under  the  mining  laws,  it  is  not  only  the  province^ 
but  the  duty,  of  the  land  department  to  deny  the  entry. 

PUBLIC  LANDS— LAND  OFFIClilRS— CONCLUSIVBNKSS 
OF  DEiCI'SIONS.— In  the  absence  of  fraud,  the  decisions  of  the  officers 
of  the  land  department  of  the  government  as  to  matters  within  their 
jurisdiction  is  final  and  conclusive;  hence,  their  decision  that  lanud  in 
dispute  is  agricultural,  and  not  mineral,  determines  the  character  of 
the  land. 

INSURANOB— PUBLIC  LANDS— FAILURB  OP  TITLH^-NO- 
TICB— LIABILITY  FOR  LOSS.— If  one  enters  land  as  a  placer  min- 
ing claim,  which  entry  is  approved  by  the  local  land  officers^  and  a 
policy  of  insurance  issues  to  the  claimant,  who  has  a  building  on  the 
land,  upon  an  application  for  insurance,  in  which  it  is  stated  that  the 
title  ot  the  insured  is  "good,"  but  the  poller  contains  a  stlpulaticHi 
that  it  shall  be  void  if  the  boilding  stands  on  land  to  which  the  in- 
sured has  not  a  perfect  title,  the  insurance  company  is  not  liable  for 
a  loss  by  fire,  occurring  nearly  eighteen  months  after  snch  entry  was 
canceled  by  the  secretary  of  the  interior,  for  the  reason  that  the  land 
was  agrlcnltumi,  and  not  sorbject  to  entry  as  mineral  land;  and 
where  no  notice  of  a  fidliirs  of  title  had  heeii  gtveii  to  the  oMnpanj* 
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•Qch  eanceHation  avoided  the  claimant's  title  ab  Initio,  and  presented 
the  Tery  condition  which  the  parties  had  agreed  should  forfeit  the 
policy. 

INST7RAN€I^LOSS  PAYABLB  TO  MORTGAGSB--DB. 
FBNSBS.— The  fact  that  a  loss  Is  payable  to  the  mortgagee  of  in- 
sured premises  does  not  Increase,  lessen,  or  otherwise  change,  the  bur- 
den assumed  by  the  Insurance  company.  The  same  defenses  may  be 
made  against  the  nwrtgagee,  who  brings  an  action  on  the  policy,  as 
eauld  have  been  made  against  the  insured. 

INSURANOE— PRIOR  INSURANCE.— A  poUcy  <tf  Insurance  is 
not  yoid  by  reason  of  prior  insurance  which  had  lapsed  before  the 
issuance  of  the  policy  sued  on. 

INSURANd^-FALSB  ANSWERS  WRITTEN  BY  AGENT— 
ESTOPPEL.— An  Insurance  company  is  estopped  to  take  advantage 
of  the  falsity  of  an  answer,  in  an  application  for  insurance,  req;>ect- 
Ing  the  amount  of  encumbrance  on  the  property,  where  the  agent 
of  the  company,  being  correctly  informed^  at  the  time,  as  to  the 
smonnt  ot  the  encumbrance,  fills  out  the  false  answer  without  the 
knowledge  of  the  insured,  and  where  such  error  in  the  application 
occurs  through  no  fault  of  the  ingoredt  but  is  the  result  of  the  agenf  s 
negligences 

Action  upon  a  fire  insurance  policy^  issued  upon  two  certain 
frame  buildings  owned  by  Mrs.  Clara  Leonhardy.  On  or  about 
July  14,  1885,  she  executed  to  the  plaintifb,  Hayden  &  Dlck- 
iD&on,  a  partnership,  her  promissory  note  for  the  sum  of  five 
thousand  dollaia,  and  executed  to  Job  A.  Cooper,  trustee,  for  the 
use  of  plaintiffs^  a  deed  of  trust  to  the  land  upon  which  the  in- 
sured buildings  stood  for  the  purpose  of  securing  the  payment 
of  the  note.  The  policy  provided  that  the  loss,  if  any,  should  be 
payable  to  Cooper,  as  hie  interest  should  appear;  and  plaintiffs 
alleged  that  this  provision  of  the  policy  was  made  for  their  sole 
use  and  benefit.  The  replication  denied  that  the  amount  of  the 
encumbrance  was  ever  stated  by  the  applicant  as  being  eight 
hundred  dollars;  and  alleged  that  the  amount  was  given  at  five 
thonsand  dollars,  the  latter  sum  being  the  correct  amount.  It 
admitted  the  provision  of  the  policy  with  reference  to  forfeiture, 
as  alleged.  The  case  was  tried  by  the  court.  There  were  find- 
ings and  judgment  for  the  plaintiffs,  and  the  defendant  ap- 
pealed. 

Stuart,  Murray  ft  Andrews  and  0.  W.  Bamett^  for  the  appel- 
lant. 

John  H.  Denison,  for  the  appellees. 

^»  HAYT,  C.  J.  It  is  admitted  by  the  pleadings  that  in  &e 
application  &e  insured  in  answer  to  the  question,  '^What  is  your 
titled  answered, ''Good.''  And  it  is  likewise  admitted  that  tfaa 
policy  contained  fhe  following  stipnktioiu 
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'^Tbai  if  the  interest  of  the  insured  in  the  said  property,  or 
any  part  thereof^  now  is  or  shall  become  any  other  or  less  than 
a  perfect  legal  and  equitable  title  and  ownership  free  ^^  from 
all  liens  whatever,  except  as  stated  in  writing  thereon,  if  the 
property  be  encumbered  by  a  mortgage  or  otherwise,  or  if  the 
buildings  or  either  of  them  stand  on  land  of  which  the  assnzed 
has  not  a  perfect  title,  then  this  policy  shall  be  void." 

The  facts  in  reference  to  the  title  to  the  real  estate  upon  which 
the  insured  buildings  stood  are  as  follows:  Upon  the  twenty- 
eighth  day  of  January,  1880,  and  prior  thereto,  the  title  was  in 
the  United  States.  Upon  the  date  mentioned^  Leonhardy  lo- 
cated the  same  as  the  Leonhardy  placer  daim,  and  on  the 
19th  of  April,  1880,  filed  his  application  for  patent  for  this 
claim,  covering  one  hundred  and  forty-nine  and  forty-one  hun- 
dredths acres.  Advertisement  of  said  application  was  duly 
made.  It  does  not  definitely  appear  at  what  time  this  advertise- 
ment expired,  but  it  is  certain  that  no  adverse  claim  was  filed 
during  the  time  within  which  the  law  permits  the  saone  to  be 
filed,  or  in  fact  at  any  other  time. 

On  the  7th  of  February,  1882,  one  David  N.  Cook  filed  a  pro- 
test against  the  issuance  of  a  patent  to  nineteen  and  three-tenths 
acres  of  the  ground  claimed  by  Leonhardy  as  a  placer  claim,  al- 
leging that  he  had  filed  upon  the  same  as  agricultural  land;  that 
it  was  agricultural  and  not  mineral  land.  A  hearing  before  the 
local  officers  upon  this  protest  resulted  in  an  order  overruling 
it.  The  insured  buildings  were  not  situate  upon  any  part  of 
the  nineteen  and  three-tenths  acres  involved  in  the  Oook  pro- 
test Seven  days  thereafter,  to  wit,  on  February  14,  1882,  the 
receiver  issued  his  final  receipt  to  Olara  P.  M.  Leonhardy  for 
the  surface  area  embraced  in  the  Leonhardy  placer  claim  of 
one  hundred  and  forty-nine  and  forty-four  hundredths  acres. 
From  the  order  overruling  the  protest  filed  by  Cook  an  appeal 
was  taken  to  the  commissioner  of  the  general  land-office.  In  the 
general  land-office  it  was  discovered  that  the  report  of  the  dep- 
uty surveyor  upon  the  character  of  the  Leonhardy  placer  claim 
was  not  in  compliance  with  the  rules  of  the  department,  and,  it 
not  appearing  to  tiie  satisfaction  of  the  commissioner  that  the 
lands  were  mineral  lands,  the  entry  was  suspended  and  the  mat- 
ter referred  to  the  register  and  receiver  of  the  local  land-office 
for  ^^  a  hearing,  to  determine  the  character  of  the  entire  tiact 
and  its  adaptability  for  placer  mining. 

The  testimony  taken  upon  this  hearing  before  the  register  and 
receiver  is  very  voluminous.    An  opinion  was  filed  on  the  4th  of 


April,  1895.]        German  Ins.  Co.  v.  IIayden.  209 

Hay,  1883,  in  which  it  was  held  that  the  prepanderance  of  the 
testimony  was  in  favor  of  the  proposition  that  the  ground  in  dis- 
pute was  more  yalnable  for  mineral  than  for  agricoltoral  pu> 
poses.  From  this  decision  Cook  appealed.  When  the  case 
again  reached  the  commissioner,  he  held  that  the  evidence  did 
not  establish  the  mineral  character  of  the  land,  reversed  the  de- 
cision of  the  register  and  receiver,  and  canceled  the  Leonhardy 
entry.  From  this  order  an  appeal  was  taken  to  the  secretary  of 
the  interior,  who  in  turn  affirmed  the  decision  of  the  conunis- 
sioner.  Upon  a  motion  for  review  of  this  latter  decision  before 
the  honorable  secretary,  a  written  opinion  was  filed  reviewing 
the  eatiie  transaction  from  its  inception,  affirming  th^  previous 
decision  under  which  the  Leonhardy  placer  daim  was  canceled* 

The  final  order  was  made  by  the  secretary  of  the  interior  on 
the  9th  of  January,  1889.  Of  this  order  Mrs.  Leonhardy  had 
notice,  but  it  does  not  appear  from  the  evidence  that  the  insur- 
ance company  was  ever  notified  of  the  cancellation  of  the  entry, 
or  that  the  company  had  notice  of  the  invalidity  of  the  Leon- 
hardy title  at  any  time  prior  to  the  destruction  of  the  insured 
buildings  by  fire,  and  demand  for  payment  under  the  policy,  al- 
though the  buildings  were  destroyed  by  fire  some  time  during  the 
month  of  June,  1890,  nearly  eighteen  months  after  the  cancella- 
tion of  the  Leonhardy  entry. 

When  a  clause  in  a  contract  of  insurance  is  susceptible  of  two 
constructions,  that  one  will  be  adopted  which  is  more  favorable 
to  the  assured;  but  when  the  language  of  the  contract  is  clear  and 
nnambignous,  its  effect  cannot  be  destroyed  by  construction. 
The  rights  of  both  insurer  and  insured  must  be  governed  by  the 
contract  solenmly  executed. 

In  this  case  the  covenant  in  regard  to  title  is  clear  and 
unambiguous.  If  the  title  fails,  ''then  the  policy  shall  be  void.** 
This  would  seem  to  be  a  wise  provision,  necessary  ^^  to  the  pro- 
tection of  both  insured  and  insurer.  Certainly,  as  a  general 
proposition,  it  is  to  their  mutual  interest  that  the  inducement 
to  incendiarism  shall  be  reduced  to  the  minimum.  The  title  of 
the  realty  is  an  important  consideration  in  determining  the  value 
of  buildhigs.  A  building  may  be  worth  thousands  of  doUaTS  to 
the  owner  of  the  really,  while  to  others  it  would  be  of  but  little 
value.  Consequently,  the  inducement  to  incendiarism  would 
be  greatly  increased  if  contracts  of  insurance  executed  upon  a 
valuation  based  upon  the  assumption  that  the  title  to  the  realty 
and  to  the  buildings  is  in  one  and  tiie  same  person  could  be  en* 
forced,  if,  in  fact,  the  title  was  not  thus  united* 

▲■.  SB,  BV..  Vou  UL-U 
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In  the  present  instance,  the  title  failed  by  reason  of  an  in- 
herent infirmity — the  land  not  being  minend  land,  and  conse- 
quently not  open  to  entry  under  the  mining  laws  of  the  United 
States.  The  character  of  this  land  was  a  question  of  fact,  the 
determination  of  which  is  specially  committed  to  the  appropriate 
officers  of  the  land  department  of  the  goyemment,  and  their  de- 
cision in  all  cases  within  their  jurisdiction  is  final  and  conclu- 
eiye,  in  the  absence  of  fraud:  Lindsey  y.  Hawes,  2  Black,  554; 
Lee  y.  Johnson^  116  U.  8.  48;  Vance  y.  Burbank^  101  TJ.  S. 
614. 

It  is  claimed,  howeyer,  in  this  case,  that  tiie  land  officers  were 
acting  without  jurisdiction*  This  clsim  is  based  upon  the 
assumption  that  a  protestant  has  no  right  of  appeal,  and  upon 
the  further  claim  that  by  the  protest  filed  only  a  small  portion 
of  the  placer  daim  wss  inyolyed,  the  buildings  not  being  upon 
such  portion. 

The  answer  to  this  claim  will  be  found  in  the  statutes.  By 
section  2329  of  the  Beyised  Statutes  of  the  United  States  it  is 
proyided  that  a  placer  claim  is  '^subject  to  entry  and  patent  under 
like  drcumstances  and  conditions  and  upon  similar  proceedings  as 
are  proyided  for  yein  or  lode  claims.'*  In  section  2325,  proyision 
is  made  with  reference  to  lode  claims  as  follows:  '^  no  adyeise 
claim  shall  haye  been  filed  with  the  register  and  the  receiyer 
of  the  proper  land-office  at  the  expiration  ^^'^  of  the  sixty  days 
of  publication,  it  shall  be  assumed  that  the  applicant  is  entitled 
to  a  patent,  upon  the  payment  to  the  proper  officer  of  fiye  dol- 
lars per  acre,  and  that  no  adyerse  claim  exists;  and  thereafter  no 
objection  from  third  parties  to  the  issuance  of  a  patent  shall  be 
heard,  except  it  be  shown  that  the  applicant  has  failed  to  com- 
ply with  the  terms  of  this  chapter.'*  The  standing  of  the  pro- 
testant seems  to  be  regulated  by  the  exception  in  the  paragraph 
last  quoted.  The  statement  that  he  is  not  a  party,  and  there- 
fore not  entitled  to  appeal,  is  immaterial  to  the  real  question  at 
issue.  The  law  does  not  knowingly  permit  a  claimant  to  ob- 
tain patent  under  the  mineral  laws  to  agricultural  lands,  and, 
when  a  patent  is  applied  for,  it  is  quite  unimportant  as  to  how 
the  attention  of  the  land  department  may  be  called  to  the  char- 
acter of  the  land  sought  to  be  patented.  That  department  cer- 
tainly has  the  right  to  make  necessary  and  reasonable  rules  goy- 
eruing  the  manner  in  which  the  character  of  the  land  shall  be 
made  to  appear,  both  prima  facie  and  ultimately,  and  if  these 
rules  are  not  complied  with,  or  if  it  appears  that  the  land  is 
not  such  as  can  be  entered  under  the  particular  claim  adyanoed 
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to  it,  BB,  for  instance,  where  agricultural  lands  are  applied  for 
under  the  mining  laws,  it  is  not  onlj  the  province,  but  the  duty, 
of  the  land  department  to  deny  the  entry.  It  should  be  unnec* 
esBaiy  to  cite  authorities  in  support  of  the  foregoing,  but  as  the 
contrary  has  been  seriously  urged  in  this  case,  we  cite  the  fol- 
lowing cases:  Lindsey  y.  Hawes,  2  Black,  554;  Piorce  t.  Frace, 
2  Wash.  81;  Harkness  t.  Underbill^  1  Black,  316;  McCarthy  y. 
Kann,  19  Wall.  20. 

The  law  does  not  make  the  local  land  officers  the  tribunal  of 
last  resort  upon  these  questions,  although  upon  their  decision 
the  price  of  the  land  may  be  Accepted  and  a  receiYer's  receipt 
UBued.  The  commissioner  of  the  general  land-office  has  a  right, 
and  it  is  made  his  duty,  to  examine  the  application  and  proofs 
in  support  thereof,  before  the  issuance  of  a  patent.  In  this  case, 
upon  such  an  examination,  it  was  found  that  the  proof  failed  to 
show  that  the  lands  embraced  in  the  Leonhardy  placer  claim 
were  mineral  lands,  and  a  hearing  ^^  upon  this  question  was 
ordered.  Upon  a  subsequent  rcYiew,  it  was  found  that  the  lands 
were  more  Yaluable  for  agricultural  than  for  mineral  purposes, 
and  the  receiYer's  receipt  theretofore  issued  was  accordingly  or* 
dered  canceled.  Upon  Sippeal  by  Leonhardy  to  the  secretary  of 
the  interior,  this  decision  was  affibrmed.  The  land  department 
not  only  had  juriediction,  but  the  proceedings  appear  to  hsYe 
heen  regular  and  proper.  We  find  nothing  in  the  case  of  Ood-* 
ding  Y.  Decker,  3  Col.  App.  198,  to  militate  against  this  conclu- 
sion. That  court  was  then  considering  the  position  of  a  protest- 
ant  with  reference  to  an  appeal  in  pre-emption  conflicts,  and 
the  right  was  denied;  but  that  the  land-office  should,  in  a  proper 
case,  cancel  an  entry  upon  its  own  motion,  although  certificate 
had  been  issued,  is  expressly  recognized.  And  the  same  is  true 
of  Wilson  Y.  Fine,  40  Fed.  Bep.  52,  where  it  was  held  that  ''an 
entry  and  certificate,  issued  to  a  settler  under  the  homestead 
set  for  land  subject  to  entry  thereunder,  cannot  be  set  sside  or 
canceled  by  the  land  department,  on  its  own  motion,  for  fmud 
or  mistake  committed  or  occurring  in  obtaining  or  issuing  if 

Without  expressing  any  opinion  upon  the  doctrine  announced, 
we  need  only  call  attention  to  the  fact  that  it  is  expressly  pre- 
dicated upon  the  assumption  that  the  land  was  subject  to  entry 
under  the  homestead  act.  Hero  the  rcYene  is  true.  The  land  is 
not  sabject  to  entry  under  the  mining  laws. 

The  title  of  Mrs.  Leonhardy  under  her  placer  claim  hsYing 
heen  denied  for  the  reason  that  the  land  was  agricultural,  and 
i(a  this  reason  not  subject  to  entry  as  mineral  lands,  aYmded  her 
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title  ab  initio^  and  the  very  oondition  was  presented  whicfli  Hoa 
parties  had  agreed  should  forfeit  the  policy  of  insurance. 

The  buildings  were  not  destroyed  by  fire  untU  nearly  eighteen 
months  had  expired  after  due  notice  had  been  given  Mrs.  Leon- 
hardy  of  the  failure  of  her  title.  It  was  certainly  her  duty  to 
have  promptly  notified  the  company  of  this  failure,  ***  and,  not 
having  done  so,  she  cannot  recover  in  this  action,  as  it  is  con- 
ceded that  the  same  defenses  can  be  made  against  these  plain- 
tiffs as  could  be  made  against  the  assured,  Mrs.  Leonhardy.  The 
company  assumes  no  greater  or  different  burd-en  by  reason  of 
the  loss  being  payable  to  the  mortgagee. 

No  effort  was  made  in  the  court  below  to  show  that  the  com- 
pany had  any  notice  whatever  of  the  failure  of  title  to  the  real- 
ty. Had  such  notice  been  received,  and  no  action  taken  by  the 
company,  perhaps  it  would  be  estopped  from  denying  that  the 
policy  was  in  force,  but  such  estoppel  would  depend  upon  facts 
and  circumstances  not  now  before  the  court 

In  view  of  the  possibility  of  a  new  trial,  we  shall  notice  two 
other  assignments  of  error  which  have  been  urged  upon  this 
appeal.  It  is  claimed  that  there  was  a  prior  insurance  on  the 
property  which  avoided  the  policy,  but  the  evidence  shows  that 
such  prior  insurance  as  there  had  been  upon  the  property  had 
lapsed  at  the  time  of  the  issuance  of  the  policy  sued  on.  Be- 
fore application  was  made  for  this  policy,  the  mortgagees,  acting 
for  and  on  behalf  of  Mrs.  Leonhardy,  made  inquiry  at  the  office 
of  the  company  which  issued  the  prior  insurance,  and  were  in- 
formed that  such  insurance  had  been  canceled,  and  that  that 
company  at  the  time  had  no  insurance  upon  the  property.  Un- 
der these  circumstances,  we  agree  with  the  district  court  that 
the  policy  sued  upon  was  not  forfeited  by  reason  of  other  in* 
surance. 

So,  also,  with  reference  to  the  answer  as  to  the  amount  of  en- 
cumbrance upon  the  property,  viz.,  that  it  was  eight  hundred 
dollars,  instead  of  five  thousand  dollars,  it  is  clear  that  this  part 
of  the  application  was  filled  out  by  an  agent  of  the  defendant 
company,  and  that  he  was  at  the  time  correctly  informed  as  to 
the  amount  of  the  encumbrance  upon  the  property,  and  that  the 
error  in  the  application  occurred  as  the  result  of  his  negligence 
and  through  no  fault  of  the  assured.  It  appearing  that  the 
agent  of  the  company  wrote  down  this  answer  in  the  printed 
form  in  the  application,  without  the  knowledge  of  the  assured, 
^^^  and  the  true  facts  having  been  communicated  to  the  agent  at 
the  time,  the  company  is  estopped  to  take  advantage  of  the 
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falsitj  of  the  answen:  State  Ihb.  Co.  y.  Taylor,  14  CoL  499;  2a 
Am.  St  Bep.  281. 
For  the  reaaona  atated  the  judgment  muat  be  revened. 

INSURAJ^rCB.— Polidea  of  Inaurance  are  constmed  like  other  con- 
tracts. If  not  ambiguous,  the  language  controla;  but  all  ambiguitiei» 
if  any,  are  resolTed  in  fayor  of  the  insured,  and  against  the  insurer: 
Weidert  Y.  SUte  Ins.  Co.,  10  Or.  261;  20  Am.  St.  Rep.  800.  A  pro- 
yision  in  a  policy  against  double  insurance  is  not  yiolated  by  a  prior 
policy  canceled  before  or  contemporaneously  with  the  deliyery  iji  the 
lecond  policy:  Note  to  Thomas  y.  Builders'  Mutual  Fire  Ina.  Oo., 
20  Am.  Bep.  320.  If  answers  are  written  in  an  application  for  insur- 
ance by  an  agent  of  the  insurer  without  the  knowledge  or  consent 
of  the  applicant,  the  company  is  estopped  from  making  any  defense 
based  upon  the  falsity  of  such  answers:  Notes  to  Mallholt  y.  Metro- 
politan Life  Ins.  Co.,  47  Am.  St  Bep.  844;  especially  where  the  agent 
has  been  correctly  informed  of  the  real  facts  by  the  applicant:  Notes 
to  Creed  y.  8un  Fire  OfBce,  46  Am.  St  Rep.  137;  Follette  y.  Mutual 
Accident  Assn.,  28  Am.  St.  Bep.  606.  A  failure  by  the  insured  to 
set  forth  the  true  title  with  substantial  accuracy  renders  a  policy  of 
insoranoe  Told,  although  the  owner  had  no  Intention  to  decelYe: 
ISeiss  y.  Franklin  Ins.  Co.,  123  Ind.  172;  18  Am.  St.  Bep.  324. 

PUBLIC  LANDS-DEJCISIONS  OF  LAND  DBPABTMBNT.— The 
decisions  of  the  general  land  department  on  questions  of  fact  in- 
Tolved  In  the  cancellation  of  entries  for  public  lands  are  binding  on 
the  courts,  if  the  parties  haye  been  heard,  or  haye  had  an  oppor- 
tunity to  be  heard:  Parsons  y.  Venzke,  4  N.  Dak.  462;  50  Am.  St. 
Rep.  669.  The  decisions  of  land  officers  are  final  and  conclu&iye, 
Id  actions  at  law.  of  all  matters  of  fact  of  which  they  haye  Jurisdic- 
Bon:  Note  to  Parsons  y.  Yenzket  60  Am.  et  Bep.  684;  Dayla  y, 
Wdbbold,  139  U.  S.  607«  68a 


BrANHAM    V.    St  A  LUNGS. 

[21  Colorado,  211.] 

r/)TTF)BIES  ABE  PBOHIBITSD,  in  Co4orado,  both  by  the 
constitntion  and  by  statute. 

LOTTEBIES~-SCHE)MB  AS  TO  TOWN  LOTS.— A  scheme  by 
which  persons  associate  themselyee  together  into  an  organization 
caUed  the  "Denyer  Lot  Club,"  under  an  agreement  that  each  shall 
pay  two  dollars  per  week;  that  drawings  for  town  lots  shall  be  had 
CTery  Monday,  at  which  drawings  one  of  the  members  Is  to  receiye  a 
lot:  and  that  such  drawings  shall  be  continued  for  a  period  of  sixty 
weeks,  is  a  lottery  within  the  meaning  of  a  statute  prohibiting  the 
disposal  of  lands  or  real  estate  by  chance  of  any  kind. 

LOTTEHl IBS-NO  BECOVBBY  FOB  MONEY  PAID.— Members 
of  a  lottery  association,  formed  for  the  purpose  of  disposing  of  town 
lots  by  chance,  and  who  haye  joined  it  in  direct  yiolatlon  of  the  stat- 
utes of  ttie  state,  are  all  In  pari  delicto,  and  cannot  Inyoke  the  fl.Id  of 
either  a  court  of  equity  or  a  court  of  law.  Those  who  haye  paid  out 
money  for  chances  to  obtain  lots  in  such  an  association  cannot  r^ 
coyer  it  back.  The  maxim.  In  pari  delicto  potior  eet  conditio  def  en- 
dentis,  applies  in  such  a  csm. 
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Aotion  by  Stalling,  aa  plaintiff,  aiung  for  himselfy  and 
assignee  for  others,  to  recover  baok  certain  moneys  paid  for  the 
purchase  of  lots  in  the  Denver  University  addition  to  the  city 
of  Denver.  The  plaintiff  alleged  that  he  was  induced  to  part 
with  his  money  by  reason  of  the  fraudulent  conduct  of  the  de- 
fendants. The  answer  denied  each  and  every  allegation  of  the 
complaint.  The  defendants  further  answered  that  by  the  terms 
of  the  agreement,  mentioned  in  the  opinion,  one  of  the  memben 
would  draw  a  lot  at  the  first  drawing,  which  would  only  coat 
him  two  dollars;  that  one  of  the  members  would  draw  a  lot  at 
the  second  meeting,  which  lot  would  cost  the  successful  parly 
the  sum  of  four  dollars;  and  that  said  drawings  were  to  be  con- 
tinued for  a  period  of  sixty  weeks.  The  defendant,  Branham^ 
was  selected  by  the  members  of  the  club  as  its  manager.  No 
replication  was  filed.  The  cause  was  tried  by  the  court  without 
a  jury.  Two  judgments  were  entered;  the  first  being  simply  a 
money  judgment;  but  two  days  thereafter  a  second  judgment 
was  entered,  in  the  absence  of  defendants'  attorneys  and  with- 
out notice  to  them,  as  shown  by  an  affidavit  filed  in  the  trial 
court  to  set  the  judgment  aside.  The  second  judgment  provided 
that  the  plaintiff  should  have  execution  upon  the  bodies  of  the 
defendants.  The  defendants  sued  out  a  writ  of  error  to  reyerae 
these  judgments. 

Norris  &  Howard,  for  the  appellants. 
Browne,  Putuam  &  Preston,  for  the  appellee. 

■**  HAYT,  C.  J.  By  the  answer  of  the  defendants  it  ap- 
pears that  the  parties  plaintiff  and  defendants,  with  others, 
associated  themselves  together,  organized  and  formed  a  lottery 
association  known  as  the  "Denver  Lot  Club";  that  they  entered 
into  an  agreement  by  the  terms  of  which  they  were  each  to 
pay  two  dollars  per  week,  and  that  drawings  were  to  be  had 
every  Monday,  ^^^  at  which  drawings  one  of  the  members  was 
to  receive  a  lot.  It  further  appears  that  the  plaintiff  and  his 
assignors  became  members  of  said  club  and  participated  in  the 
meetings  and  the  drawings,  and  that  the  plaintiff  repeatedly 
acted  as  one  of  the  judges  and  presided  over  said  meetings.  It 
also  appears  that  a  number  of  lots  were  drawn  by  the  assignors 
of  plaintiff  In  pursuance  of  such  illegal  contract,  and  that  deeda 
were  duly  made  to  said  parties  for  such  lots. 

These  uncontradicted  allegations  show  conclusively  the  ille- 
gality of  the  contract  entered  into  between  the  plaintiff  and  his 
assignors  and  the  defendants.   It  was  a  lottery  scheme,  pure  and 
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fflmple,  and  as  such  prohibited  by  the  constitution  of  this  slata 
and  also  by  statute.  It  is  shown  that  these  parties  voluntarily 
associated  themselyes  together  for  the  purpose  of  carrying  out 
this  illegal  scheme.  'In  pari  delicto  potior  est  conditio  de- 
fendentis/'  *  'In  equal  guilty  the  stronger  is  the  situation  of  the 
defendant" — ^is  a  maxim  of  the  law,  or,  as  it  is  sometimes  ex- 
pressed, 'TVTiere  misconduct  is  mutual  the  law  will  not  lend 
its  aid  to  either  party."  This  rule  was  not  adopted  for  the  bene- 
fit of  defendants,  but  simply  upon  the  grounds  of  public  policy. 
Subject  to  a  few  well  known  exceptions,  the  law  is  well  estab- 
lished that,  where  such  a  contract  is  executory,  the  law  will  not 
aid  either  party  to  enforce  its  execution,  and  where  it  has  been 
executed,  or  money  paid  in  pursuance  thereof,  the  law  will  not 
aid  the  party  to  recoyer  back  the  amounts  paid.  The  exceptions 
coTer  cases  of  usurious  contracts,  marriage  brokerage  contracts, 
and  the  like,  where  the  transactions  are  prohibited  for  the  sake 
of  protecting  one  set  of  men  from  another,  the  one  from  their 
condition  or  situation  being  liable  to  be  imposed  upon  by  the 
other,  as  in  such  cases  the  parties  are  not  in  pari  delicto,  and 
it  is  assumed  that  public  policy  will  best  be  advanced  by  granting 
relief:  2  Pomeroy's  Equity  Jurisprudence,  sec.  941,  and  cases 
cited  in  note. 

In  this  case,  however,  plaintiff  and  his  assignors  admittedly 
joined  with  a  lottery  association  in  direct  violation  of  the  stat- 
utes of  this  state,  and  do  not  come  under  the  principle  '^* 
governing  the  excepted  cases.  The  statute  reads  as  follows:  ''No 
person  or  persons,  corporation,  or  association,  shall,  within  this 
state,  open,  set  on  foot,  carry  on,  promote,  or  draw,  publicly  or 
privately,  any  lottery,  game,  or  device  of  chance  of  any  nature 
or  kmd  whatsoever,  or  by  whatever  name  it  may  be  called,  for 
the  purpose  of  exposing,  setting  to  sale,  or  disposing  of  any 
houses,  lands,  tenements,  mines,  or  real  estate,  or  any  money, 
goods,  or  things  in  action.  Whatever  [whoever]  violates  this 
provision  shall,  for  each  offense,  upon  conviction,  upon  indict- 
ment, be  fined  not  less  than  one  hundred  dollars,  or  imprisoned 
in  the  county  jail  not  less  than  sixty  days,  or  both,  in  the  dis- 
cretion of  the  court**:  Mills*  Annotated  Statutes,  sec.  2928. 

It  is  alleged  in  the  answer,  and  not  denied,  that  these  parties 
associated  themselves  together  under  circumstances  showing 
that  they  were  partioeps  criminis  in  an  illegal  scheme  to  dis- 
pose of  lots  by  chance.  They  are  in  pari  delicto,  and  neither 
courts  of  equity  nor  courts  of  law  will  aid  either;  and  where 
money  has  been  paid  by  either  party  upon  such  a  con.tract,  it 
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cannot  be  recovered  back,  for  the  reason  that  courts  will  not 
assist  such  a  transaction  in  any  way:  Broom's  Legal  Mazimsy 
720-728,  et  seq;  Norris  v.  Norris,  9  Dana,  317;  35  Am.  Dec 
138;  Nellis  t.  Clark,  20  Weni  24;  Solinger  v.  Eaxle,  82  N.  T. 
893;  Setter  t.  Alvey,  15  Kan.  157. 

In  the  case  of  Korris  t.  Norris^  9  Dana,  317,  85  Am.  Dec 
138,  it  is  said: 

'^hen  the  parties  to  an  illegal  or  fraudulent  contract  are  in 
pari  delicto,  neither  a  court  of  equity  nor  a  court  of  law  will 
aid  either  of  them  in  enforcing  the  execution  of  that  which  may 
be  executory,  or  in  reroking  or  rescinding  that  which  may  have 
been  executed.  In  such  a  case,  the  law  will  not  be  the  instru- 
ment of  its  own  subversion,  and,  to  every  invocation  of  its  as- 
sistance, replies,  Tn  pari  delicto  potior  est  conditio  defend- 
entis.' " 

The  judgment  of  the  county  court  must  be  reversed  and  the 
cause  remanded. 


IjOTTBRIES— MAXIM,  IN  PARI  DELICTO.— Every  scheme  for 
the  distribution  of  prizes  by  chance  Is  a  lottery.  Its  name  Is  imma- 
terial. If  a  tract  of  land  Is  divided  Into  lots  of  unequal  value,  and 
these  are  sold  to  purchasers  at  a  uniform  price,  and  are  distributed 
among  them  by  drawings  or  lot,  and  a  deed  given  to  each  pnrcbaser 
for  the  lot  drawn  by  him,  the  scheme  Is  a  lottery,  and  the  deed  Is 
void  and  conveys  no  title:  See  monographic  note  to  Yellowstoiie  Kit 
V.  State,  16  Am.  St.  Rep.  48,  46,  on  what  is  a  lottery.  Parties  to  an 
illegal  agreement  stand  in  pari  delicto,  and  neither  can  enforce  the 
agreement  against  the  other:  Garrett  v.  Kansas  City  Goal  Min.  Co.. 
113  Mo.  830;  85  Am.  St  Rep.  713.  A  court  of  equity  will  not  aid 
either  party  to  an  Illegal  contract,  but  will  leave  both  where  it  finds 
them:  Brooks  v.  Cooper,  50  N.  J.  Eq.  761;  35  Am.  St.  Bep.  788»  and 
note;  note  to  Harper  t.  Haiper,  7  Am.  St  Rep.  687. 


JusTioB  Mining  Company  t;.  Leb. 

[21  COLOBADO,  2^0.] 

MINBS-LOOATION  OP  MINERAL  LANDS-ALTBNS.-The 
mineral  lands  of  the  government  are  open  to  location  and  purchase 
only  by  a  citizen  of  the  United  States,  or  one  who  has  declared  his 
intention  to  become  such. 

MINES— MINERAL  LANDS— LAND  DEPARTMENT-CON- 
Ca:iUSIVENBSS  op  pacts  pound.— After  an  application  to  pnr- 
chase  mineral  land  of  the  government  has  been  approved  by  tbe 
officers  of  the  land  department,  in  the  exercise  of  their  Jurisdiction, 
and  the  entry  has  been  allowed,  the  fact  of  citizenship,  as  well  as  all 
other  qneRtlons  of  fact,  is  presumed  to  have  been  established,  and  Is 
not  open  to  review  by  the  courts  at  the  instance  of  third  parties. 
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PUBLIC  LANDS-JURISDICTION  OP  LAND  DBPARTMBNT 
-CONCLUSIVENESS  OP  JUDGMENT.— The  land  department  of 
the  goyemment  was  established  to  supervise  the  yarions  proceedings 
whereby  a  conyeyance  of  the  title  from  the  United  States  to  portions 
of  the  public  domain  Is  obtained,  and  to  see  that  the  requirements 
of  different  acts  of  Congress  are  fully  complied  with.  It  must,  there- 
fore, consider  and  pass  upon  the  qualifications  of  the  applicant,  the 
lets  be  has  performed  to  secure  the  title,  the  nature  of  the  land,  and 
whether  it  is  of  the  class  which  Is  open  to  sale.  Its  judgment  upon 
those  mattera  is  unassailable  except  by  direct  proceedings  for  its  an- 
nulment or  limitation. 

MINES-MINERAL  LAND— CONCLUSIVENESS  OP  GRANT 
TO  ALIEN.— After  a  grant  of  title  to  mineral  land,  or  the  equJyalent 
of  such  grant.  Is  made  to  an  alien.  It  cannot  be  attacked  by  any  third 
party. 

MINES— MINERAL  LAND— INTBRPBRENOB  OP  COURTS 
WITH  LAND  DEPARTMENT.- While  proceedings  to  acquire  title 
to  mineral  land  of  the  United  States  are  pending  In  the  land-office, 
that  department  has  exclusiye  jurisdiction  of  the  matter,  and  any 
attempt  on  the  part  of  the  courts  to  control  Its  action  Is,  ordinarily, 
an  unwarranted  assumption  of  jurisdiction. 

Action  to  obtain  the  cancellation  of  certain  instruments. 
The  case  was  brought  into  the  sttprem^  court  by  appeal  from 
a  judgment  of  the  court  of  appeals.  The  facts^  as  shown  by 
the  complaint,  were  as  follows:  On  May  20,  1887,  the  plaintiff, 
Lee,  made  a  yalid  location  of  the  Aftermath  lode  mining  claim. 
On  October  8,  1885,  Edwin  Doust,  being  then,  and  having  been 
ever  since,  an  alien,  had  located  the  Justice  mining  claim. 
This  claim  covered  and  conflicted,  to  the  extent  of  three  hundred 
feet  in  width  and  five  hundred  feet  in  length,  with  the  ground 
included  in  the  Aftermath  location.  On  October  13,  1885, 
Doust  entered  into  a  contract  to  sell  and  transfer  the  Justice 
mining  claim  to  one  Lawson,  also  an  alien,  and  on  that  date 
executed  a  deed,  without  any  consideration  therefor,  to  John  W. 
Bichards,  who  was  a  citizen  of  the  United  States,  and  solely  for 
the  purpose  of  having  Elchards  procure  a  patent  from  the  gov- 
ernment Concurrently  with  the  deed,  and  in  execution  of  the 
agreement  to  transfer  the  title  to  Lawson,  Bichards  executed  a 
title  bond  to  Lawson,  agreeing  for  certain  considerations  therein 
named,  to  convey  to  him  the  Justice  mining  claim,  with  other 
properties.  Bichards  made  application  for  patent,  and  on  Feb- 
ruary 20, 1886,  commenced  his  advertisement  therefor.  This  pub- 
lication was  completed  on  April  23, 1886.  On  April  30, 1886,  the 
Justice  Mining  Company  was  organized  and  incorporated,  with 
i  nominal  capital  of  one  hundred  thousand  dollars;  and  on 
that  day  Bichards  executed  a  deed  for  the  Justice  mining  claim 
for  a  nominal  consideration  to  Joseph  Buse,  as  trustee  for  such 
company,  which  was  recorded  June  11,  1887.  The  receiver's 
certificate  was  issued  to  Bichards  on  June  14, 1887.    Buse  there- 
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after  conyeyed  the  title  held  by  him  to  the  Justice  Mining  Com- 
pany in  consideration  of  fifty-six  thousand  shares  of  the  capi* 
tal  stock.  The  plaintiff  contended  that  the  title  to  the  ground  in 
controYersy,  by  reason  of  his  location  of  the  Aftermath,  had  be- 
come vested  in  him  prior  to  the  transfer  by  the  trustee  to  the 
Justice  Mining  Company;  and  that  the  receiyer^s  receipt  was  a 
cloud  upon  his  title.  He,  therefore,  asked  that  such  receipt, 
with  all  the  deeds  mentioned^  be  canceled  and  held  for 
naught.  A  demurrer  to  the  complaint  was  sustained  by  the 
court  below,  and  the  action  was  dismissed  at  the  plaintiff's  cost 
This  judgment  was  reyersed  by  the  court  of  appeals. 

A.  W.  Sucker,  for  the  appellants. 

A.  T.  Gunnell,  for  the  appellee. 

»^  QODDAED,  J.  We  think  the  learned  judge  who  ddiy- 
ered  the  opinion  of  the  court. of  appeals  was  in  error  in  assum- 
ing that  the  record  in  the  case  presented  a  question  as  to  the 
right  of  an  alien  to  acquire  by  location  a  transferable  interest  in 
a  mining  claim.  That  question,  under  the  facts  presented, 
could  not  be  raised  by  the  plaintiff.  While  it  is  true  that  the 
mineral  lands  of  the  goyemment  are  open  to  location  and  pur- 
chase only  by  a  citizen  of  the  United  States,  or  one  who  has  de- 
clared his  intention  to  become  such,  and  the  fact  of  alienage,  if 
raised  at  the  proper  time  by  anyone  adyersely  interested,  will 
defeat  the  acquirement  of  title  thereto,  yet  the  qualifications  of 
an  applicant  for  a  patent,  as  well  as  the  fact  of  discoyery  and 
the  compliance  on  his  part  with  other  requirements  made  essen- 
tial by  the  act  of  Congress  to  entitle  him  to  purchase  the  mineral 
land  of  the  goyemment,  being  cognizable  by  the  officers  of  the 
land  department,  when,  in  the  exercise  of  their  jurisdiction,  they 
approye  the  application  and  allow  an  entry,  the  fact  of  citizen- 
ship, as  well  as  all  other  questions  of  fact,  is  presumed  to  haye 
been  established,  and  is  not  open  to  reyiew  by  the  courts  at  the 
instance  of  third  parties. 

As  was  said  by  Justice  Field,  speaking  for  the  court  in  Steel 
y.  Smelting  Co.,  106  IT.  S.  447:  '*We  haye  so  often  had  occasion 
to  speak  of  the  land  department,  the  object  of  its  creation,  and 
the  powers  it  possesses  in  the  alienation  by  patent  of  portions  of 
the  public  lands,  that  it  creates  an  unpleasant  surprise  to  find 
that  counsel,  in  discussing  the  effect  to  be  giyen  to  the  action  of 
that  department,  oyerlook  our  decisions  on  the  subject.  That 
department,  as  we  haye  repeatedly  said,  was  established  to  super- 
yise  the  yarious  proceedings  whereby  a  con?eyanc9  of  the  title 
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from  the  United  States  to  portions  of  the  public  domain  is  ob- 
tained, and  to  see  that  the  requirements  ^^  of  different  acts  of 
Congress  are  fully  complied  with.  Necessarily^  therefore,  it 
must  consider  and  pass  upon  the  qualifications  of  the  applicant, 
the  acts  he  has  performed  to  secure  the  title,  the  nature  of  the 
land,  and  whether  it  is  of  the  class  which  is  open  to  sale.  Its 
jndgment  upon  these  matters  is  that  of  a  special  tribunal,  and 
IB  unassailable,  except  by  direct  proceedings  for  its  annulment 
or  limitation.*' 

It  is  now  too  well  settled  to  admit  of  discussion,  that  after  the 
'^grant  of  title,  or  the  equiTalent^  is  made  to  an  alien,  it  cannot 
be  attacked  by  any  third  party'^  Billings  t.  Aspen  etc.  Co.,  52 
Fed.  Bep.  250;  Goremeur  v.  Bobertson,  11  Wheat.  332;  Craig 
T.  Leslie,  3  Wheat  563. 

If  the  right  of  a  third  party  to  attack  the  Talidity  of  a  patent 
when  issued,  upon  the  ground  of  the  alienage  of  the  patentee, 
W9B  a  debatable  question,  it  is  clear  that  the  present  action  was 
prematurely  brought  At  the  time  of  its  commencement,  the 
proceedings  in  the  land-office  were  yet  pending,  and  that  depart- 
ment had  exclusiye  jurisdiction  of  the  matter,  and  any  attempt 
on  the  part  of  the  courts  to  control  its  action  would  be  an  un- 
warranted assumption  of  jurisdiction,  under  the  circumstances. 
In  either  yiew,  this  action  cannot  be  maintained,  and  the  de- 
murrer should  be  sustained. 

The  judgment  of  the  court  of  appeals  must  therefore  be  re- 
Tersed  and  the  cause  remanded,  with  directions  to  affirm  the 
judgment  of  the  district  court. 

MINERAL  LANDS— ALIHNS— LAND  DEPARTMENT.— Under 
section  2310  of  the  Rerised  Statutes  of  the  United  States,  it  is  ondy 
citizens  of  the  United  States,  or  those  who  haye  declared  their 
Intention  to  become  such,  that  can  make  a  valid  location  of  mineral 
lands  of  the  goyemment:  See  monographic  note  to  McClintock  y. 
Bryden,  63  Am.  Dec.  107,  on  the  right  to  mine.  An  alien  can  neither 
locate,  possess,  purchase,  or  acquire  title  by  patent  to  mineral  lands 
of  the  United  States:  Tibbltts  y.  Ah  Tons,  4  Mont.  saC;  Wulf  y. 
Manuel,  0  Mont.  286;  Manuel  y.  Wulf,  152  U.  S.  510.  An  alien  who 
has  not  declared  his  Intention  to  become  a  citizen  is  not  a  qualified 
locator  of  mining  ground,  and  cannot  hold,  either  by  actual  occupa- 
tion or  location,  against  one  who  connects  himself  with  the  goyern- 
ment  title  by  compliance  with  the  mlnin^g  laws:  Note  to  Elmondorlf 
y.  Carmichael,  14  Am.  Dec.  08.  But  the  decisions  of  the  officers  of 
the  land  department  upon  controyerted  questions  of  fact  are,  in  the 
a'bsence  of  fraud.  Imposition,  or  mistake,  final  and  concluaiye, 
except  as  they  may  be  reyersed  on  appeal  in  that  department:  Par- 
sons y.  Yenzke,  4  N.  Dak.  452;  50  Am.  St.  Rep.  669,  and  note;  mono- 
graphic  note  to  Boatn^  y.  Ventress,  20  Am.  Dec.  273,  on  the  concln- 
slyeness  of  the  actions  of  land  officers.  A  grant  of  public  lands 
cannot  be  impeached  collaterally,  unless  it  is  Told  upon  its  face: 
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Saunders  v.  New  York  etc.  R.  R.  CJo.,  144  N.  Y.  75;  43  Am.  St.  R«p. 
729,  and  note.  Mining  titles  cannot  be  questioned  collaterally:  Omar 
y.  Soper,  11  <M.  380;  7  Am.  St  Rep.  246.  Patents  of  tlie  land  depart- 
ment to  mineral  lands,  as  well  as  others,  cannot  be  collaterally 
attacked  in  actions  at  law.  They  are  conclnsiye,  in  such  actions, 
of  all  matters  of  fact  necessary  to  their  issue  where  the  department 
had  jurisdiction  to  act  upon  such  matters,  «nd  to  determine  them: 
DaTis  T.  Weibbold,  139  U.  S.  607,  630. 


Jones  v.  Aspbn  Habdwarb  Ga 

[21  Colorado,  268.] 

STATUTES— TITLE  OP  ACT.  AND  SUBJECT  BiATTEB.— All 

act  entitled,  '*Aji  act  to  fix  the  fees  to  be  collected  by  tbe  secre- 
tary of  state  for  incorporation  and  certain  other  priylleges/'  requir- 
ing a  fee  to  be  charged  and  collected  for  filing  certificates  of  incor- 
poration, etc.,  and  prohibiting  corporations  from  haying  or  exercising 
any  corporate  powers,  or  from  doing  any  business  in  the  state  until 
their  certificates  of  incorporation  are  filed,  is  not  obnoxious  to  a  con- 
stitutional proyislon  requiring  eyery  law  to  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title. 

CORPORATIONS— PROOF  OP  CORPORATE  OAPACITY.— If 

a  company  is  plalntllT  in  a  suit,  and  relies  on  its  corporate  capacity, 
tt  must,  as  a  general  rule,  assume  the  burden  of  proying  it 

CORPORATIONS— TAKING  OP  TITLE  TO  PROPERTY- 
CORPORATE  POWERS— STATUTORY  PREREQUISITE.— The  tak. 
ing  of  title  to  property  by  a  corporation  is  the  exercise  of  a  corporate 
power;  and,  if  the  statute  prohibits  a  corporation  from  exercising 
corporate  powers  until  the  fee  for  filing  Its  certificate  of  incorpora- 
tion has  been  paid,  it  cannot  take  title  to  property  until  the  terms 
of  the  statute  haye  been  complied  wih. 

CORPORATIONS— ESTOPPDL-^DENIAL  OF  CORPORATE 
EXISTENCE.— One  dealing  with  a  corporation  is  not  estopped  to 
deny  its  existence  unless  the  corporation  has,  at  least,  a  de  facto  ex- 
istence. Hence,  though  one  assists  in  the  organization  of  a  company 
which  is  intended  to  be  a  cori>oration,  and  sells  stock  in  trade  to  it, 
neither  he  nor  his  attaching  creditor  is  estopped  to  deny  the  corpo- 
rate existence  of  the  company  where  the  statute  requires  it  to  file  its 
certificate  of  incorporation,  and  this  has  not  been  done,  because,  untD 
that  is  done,  the  company  has  no  existence,  in  fact,  as  a  corporation. 

TO  CONSTITUTE  A  DE  FACTO  CORPORATION  there  must 
be  either  a  charter  or  a  law  authorizing  the  creation  of  such  a  cor- 
poration, with  an  attempt,  in  good  faith,  to  comply  with  its  terms, 
and,  also,  a  user  of,  or  attempt  to  exercise,  corporate  powers  under  it. 

A  DE  FACTO  CORPORATION  can  neyer  be  recognized  in  tIo- 
lation  of  a  posltiye  law. 

OORPORATIONS-WHBN  NEITHER  DE  JURE  NOR  DB 
FACTO.— A  company,  intended  to  be  a  corporation,  but  which  has 
failed  to  comply  with  the  statute  requiring  it  to  file  its  certificate  of 
incorporation  with  the  secretary  of  state,  and  to  pay  a  fee  therefor, 
is  neither  a  de  jure  nor  a  de  facto  corporation,  but  simply  a  Tolun- 
tary  association  of  indiylduals  in  the  nature  of  a  copartnership. 

CORPORATIONS-STATUTORY  PREREQUISITIBV-ATTACK 
UPON  CORPORATE  EXISTENCE.— There  is   a  broad   distinction 
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between  those  acts  made  necessary  by  tbe  stattite  as  a  prerequisite  to 
tbe  exercise  of  corporarte  powers,  and  those  acts  required  of  Individ- 
oals  seeking  incorporation,  but  not  made  prerequisite  to  the  exercise 
of  such  powers.  In  respect  to  the  former,  any  material  omission  will 
be  fatal  to  the  existence  of  the  corporation,  and  may  be  taken  adran- 
tage  of  collaterally,  in  any  form  in  which  tbe  fact  of  InocMporation 
can  properly  be  called  In  question.  In  reapeet  to  the  latter,  the  in- 
corporation Is  responsible  only  to  the  goYernment  in  a  direct  proceed- 
ing to  forfeit  the  charter. 

CORPOBATION8-RBCOVBRY  BY  ALLEQBD  CJORPORA- 
TION  AS  A  COPARTNBRSHIP.— Though  a  company,  as  plaintiff, 
may  not  be  entitled  to  recover  as  a  corporation,  yet  it  may  maintain 
the  action  ag  a  copartnership.  If  the  facts  alleged  show  that  the  com- 
pany is  a  copartnership  and  not  a  corporation. 

Seplevin  by  the  Aspen  Hardware  Company  to  recover  a  stock 
of  goods  seized  by  Jones^  a  United  States  marshal^  under  a  writ 
of  attachment  issued  out  of  a  federal  court  at  the  suit  of  Joseph 
A.  Thatcher,  plaintiff,  against  one  A.  B.  Eads.    The  hardware 
company,  prior  to  the  attachment  levy,  had  not  filed  its  certifi- 
cate of  incorporation  with  the  secretary  of  state,  as  required 
by  statute.    This  statute  read  as  follows:   ^yery  corporation, 
joint  stock  company  or  association,  incorporated  by  or  under  any 
general  or  spedid  law  of  this  state,  or  by  or  under  any  generd 
or  special  law  of  any  foreign  state  or  kingdom,  or  of  any  state 
nfr  territory  of  the  United  States  beyond  the  limits  of  this  state, 
having  capital  stock  divided  into  shares,  shall  pay  to  the  secre- 
taiy  of  state  for  the  use  of  the  state,  a  fee  of  ten  dollars,  in 
case  the  capital  stock  which  said  corporation,  joint  stock  com- 
pany or  association  is  authorized  to  have  does  not  exceed  one 
hundred  thousand  dollars;  but,  in  case  the  capital  stock  thereof 
is  in  excess  of  one  hundred  thousand  dollars,  the  secretary  of 
state  shall  coUect  the  further  sum  of  ten  (10)  cents  on  each 
md  every  thousand  dollars  of  such  excess,  and  a  like  fee  of  ten 
cents  on  each  thousand  of  the  amount  of  each  subsequent  in- 
crease of  stock.    The  said  fee  shall  be  due  and  payable  upon  the 
filing  of  the  certificate  of  incorporation,  articles  of  association 
or  charter  of  said  company,  joint  stock  company  or  association, 
in  the  office  of  the  secretary  of  state;  and  no  such  corporation, 
joint  stock  company  or  association,  shall  have  or  exercise  any 
corporate  powers,  or  be  permitted  to  do  any  business  in  this 
state  until  the  said  fee  shall  have  been  paid;  and  the  secretary 
of  state  shall  not  file  any  certifiicate  of  incorporation,  articles  of 
ssBociation,  charter  or  certificate  of  the  increase  of  capital  stock, 
or  certify  or  give  any  certificate  to  any  such  corporation,  joint 
stock  company  or  association,  until  said  fee  shall  have  been  paid 
to  hiuL    But  this  act  shall  not  apply  to  corporations  not  for 
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pecuniary  profit,  or  corporations  organized  for  religious,  edu- 
cational, or  benevolent  purposes/'  The  company  obtained  judg- 
ment 

A.  B.  McKinley,  Hugh  Butler,  and  Wilson  &  Salmon,  for  the 
appellant 

H.  W.  Clark  and  W.  W.  Cooley,  for  the  appellee. 

»««  HAYT,  C.  J.  In  November,  A.  D.  1889,  Shepari  & 
Bowles,  as  copartners,  were  doing  a  general  hardware  businees 
in  the  city  of  Aspen,  and  during  that  month  made  a  sale  of 
their  business  stock  in  trade,  goodwill,  etc.,  to  A.  B.  Eads,  the 
consideration  for  this  transfer  being  certain  real  estate  and  the 
assumption  of  certain  indebtedness  of  the  firm  of  Shepard  & 
Bowles.  Eads  being  unable  to  comply  with  the  terms  of  the 
agreement,  a  new  arrangement  was  made  between  the  parties, 
and  an  organization  known  as  the  Aepen  Hardware  Company 
was  formed  by  Bowles,  Eads,  and  one  Kettler.  The  articles  of 
incorporation  provided  that  the  affairs  of  the  company  should  be 
managed  by  a  board  of  three  directors,  naming  Bowles,  Eads, 
and  Kettler  as  audi  directors  for  the  first  year.  It  was  the  evi- 
dent intention  of  the  parties  that  the  company  should  be  duly 
and  legally  inoorporated,  and  to  this  end  they  caused  to  be 
executed  articles  of  incorporation  on  the  sixteenth  day  of  No- 
vember, 1889,  in  due  form,  and  immediately  filed  the  same  with 
the  clerk  and  recorder  of  Pitkin  county.  For  some  reason  not 
explained  by  the  evidence,  the  articles  were  not  filed  in  the 
office  of  the  secretary  of  state  until  after  the  levy  of  the  writ  of 
attachment  hereinafter  referred  to,  and  not  until  the  day  upon 
which  this  suit  in  replevin  was  instituted,  but  whether  before 
or  after  the  oommencement  of  this  action  does  not  clearly  ap- 
pear from  the  evidence. 

After  the  articles  were  filed  with  the  oounty  clerk,  the  board 
of  directors  held  a  meeting,  elected  officers,  caused  capital  stock 
to  be  issued,  etc.,  Eads  being  present  and  participating  in  this 
meeting,  at  which  Bowles  was  elected  president,  Eads  vice-presi- 
dent, and  Kettler  secretary  and  treasurer.  Thereupon,  Eads, 
for  a  valuable  consideration,  sold  and  transferred  the  property 
to  the  new  organization,  and  Mr.  Bowles  from  that  time  for- 
ward conducted  the  business  for  the  Aspen  Hardware  Company, 
selling  goods  and  purchasing  new  goods  in  the  corporate  name. 
Eads,  soon  after  the  sale,  left  the  town  of  Aspen  and  did  not  va- 
tum,  nor  personally  take  part  in  the  business  at  that  point,  but 
continued  as  a  director  and  vice-president  of  the  company,  and 
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^^  retained  a  portion  of  his  stocky  although  he  had  sold  a  part 
of  it  prior  to  the  levy  of  the  writ  of  attachment 

The  business  was  ^ns  continued  until  July  31,  1890,  when 
a  suit  was  commenced  by  Thatcher,  plaintiff,  against  A«  B.  Eads, 
and  the  property  in  question  levied  upon  as  the  property  of  the 
defendant  in  that  suit,  and  this  action  of  repleyin  was  immedi- 
ately instituted  to  recorer  possession  of  the  property,  or  its 
Tfllue. 

The  controTeisy  in  this  case  is  narrowed  to  the  single  ques- 
tion of  the  capacity  of  defendant  in  error  to  take  title  to  the 
property  in  controversy  as  a  corporation  at  -the  time  of  the  at- 
tempted transfer  by  Eads,  it  not  having  at  that  time  filed  its 
articles  of  incorporation  with  the  secretary  of  state,  or  paid  the 
fee  for  such  filing,  as  provided  by  the  ntstnie  of  1887:  Session 
Laws  of  1887,  p.  406. 

This  is  the  first  time  the  effect  of  this  statute  has  been  he- 
fore  this  court  for  consideration,  although  in  Edwards  v.  Dea- 
rer etc.  By.  Co.,  13  CoL  69,  the  constitutionality  of  a  somewhat 
simihir  act  was  under  review.    That  act  was  attacked  upon  sev- 
eral groimds,  among  which  was  that  it  was  void  because  the  sub- 
ject was  not  clearly  expressed  in  the  title,  the  title  being  '^An 
Act  to  Provide  for  the  Formation  of  Ck>rporations,''  and  it  was 
held  that  this  title  was  sufficient  to  cover  legislation  requiring  a 
fee  to  be  paid  for  filing  the  certificate  of  incorporation,  under 
the  principle  that  the  same  was  germane  to  the  general  subject 
expressed  in  the  titie,  and  that  legislation  fixing  the  amount 
of  such  fee,  time  of  payment,  etc.,  was  not  obnoxious  to  the  con- 
stitutional provision  with  reference  to  tities.    The  act  of  1887, 
now  under  consideration,  is  entitled  ''An  Act  to  Fix  the  Fees 
to  be  Collected  by  the  Secretary  of  State  for  Incorporation  and 
Certain  Other  Privil^es.^'    The  body  of  the  act,  however,  re- 
lates entirely  to  the  fee  to  be  charged  and  collected  for  filing 
certificates  of  incorporation,  articles  of  association,  chartera, 
or  increase  of  capital  stock  of  joint  stock  companies,  and,  in 
addition  theireto,  provides  that  no  such  corporation,  joint  stock 
company  or  association  ''ahall  have  or  exercise  any  "^^  cor- 
porate powers  or  be  permitted  to  do  any  business  in  this  state 
until  the  said  fee  shall  have  been  paid."    This  provision  is  so 
dosely  allied  to  the  general  subject,  which  is  the  fixing  of  fees 
for  filing  certificates  of  incorporation,  etc.,  that,  under  the  uni- 
form rule  of  decisions  in  this  state,  it  must  be  held  to  be  a 
proper  matter  for  l^islation  under  the  titie  selected:    Qolden 
Canal  Co.  y.  Bright^  8  Col.  144;  People  v.  Goddard,  8  Col.  432; 
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People  y.  Soott,  9  Col.  422;  Dallas  y.  Bedman^  10  Col.  297; 
Edvirards  y.  Denver  etc.  By.  Co.,  13  Col.  59;  In  re  Pratt,  19  CoL 
138. 

In  this  case  the  Aspen  Hardware  Company  daims  title  to  the 
property  in  dispute  in  its  corporate  capacity,  and  not  as  «  co> 
partnership.  It  is  admitted  that  the  fee  for  filing  the  certificate 
of  incorporation  with  the  secretary  of  state  was  not  paid  prior 
to  the  levy  of  the  writ  of  attachment,  and  that  the  certificate  was 
not  filed  in  the  ofilce  of  the  secretary  of  state  nntil  about  the 
time  of  the  bringing  of  the  present  action,  the  evidence  leaving 
the  exact  time  uncertain. 

It  is  to  be  remembered  that  in  this  case  the  corporation  ib 
the  party  plaintiff,  and  it  may  be  stated,  as  a  general  rule^  that^ 
when  a  company  reliee  on  its  corporate  capacity,  it  assumes  the 
burden  of  establishing  such  capacity. 

The  language  of  the  act  is  plain  and  unsomLbiguous.  It  reads, 
''no  such  corporation  .  .  •  •  ehaU  have  or  exercise  any  corpo- 
rate powers.''  The  taking  of  titie  to  property  was  certainly 
the  exercise  of  a  corporate  power,  and  as  such  prohibited  by 
the  express  terms  of  the  statute.  This  is  not  controverted  by 
counsd  for  appellee,  but  it  is  contended  that  Eads,  having 
assisted  in  the  organization  of  the  corporation,  and  having  sold 
to  it  the  hardware  stock,  is  estopped  from  denying  the  corporate 
existence  of  the  company,  and  that  the  attaching  creditor  took 
the  property  subject  to  the  same  estoppel. 

The  doctrine  of  estoppel  cannot  be  successfully  invoked,  we 
think,  unless  the  corporation  has  at  least  a  de  facto  existenca 
The  rule  is  stated  as  follows  by  Morawets  on  Private  Corpora* 
tions,  section  750,  it  having  been  first  announced  ^'^  in  the 
case  of  Brouwer  v.  Appleby,  1  Sand.  158:  ''A  defendant  who 
has  contracted  with  a  corporation  de  facto  is  never  permitted  to 
allege  any  defect  in  its  organization  as  affecting  its  capacity  to 
contract  or  sue,  but  that  all  such  objections,  if  valid,  aie  only 
available  on  behalf  of  the  soverdgn  power  of  the  state.'' 

It  is  also  well  settled  thai,  to  constitute,  a  de  facto  corpora- 
tion, there  must  be  either  a  charter  or  a  law  authorizing  the 
creation  of  such  a  corporation,  with  an  attempt  in  good  faith 
to  comply  with  its  terms,  and  also  a  user  or  attempt  to  exercise 
corporate  powers  under  it:  Duggan  v.  Colorado  etc.  Co.,  11  CoL 
113;  Bates  v.  Wilson,  14  CoL  140. 

A  de  facto  corporation  can  never  be  recognized  in  violation 
of  a  positive  law.  This  principle,  which  seems  to  be  supported 
by  all  the  authorities,  is  thus  stated  by  Morawets  on  Private  Coi^ 
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porations^  section  758:  '^  the  formation  of  a  corporate  aaso- 
dation  is  not  only  prohibited  by  this  general  rule  of  the  com« 
mon  law,  but  is  also  in  violation  of  some  principle  of  morality 
or  pnbUc  policy,  or  a  positive  statutory  prohibition,  the  parties 
forming  such  association  will  not  be  legally  bound  by  their  agree- 
ment of  membership,  and  the  courts  will  not  recognize  the  asso- 
ciation, either  as  among  its  members  or  against  third  parties/' 
To  recognize  the  defendant  as  a  de  facto  corporation  would,  as 
TTo  have  seen,  be  in  direct  conflict  with  the  express  language  ol 
the  act,  which  declares  that  without  the  payment  of  the  fee  tha 
corporation  shall  have  no  corporate  power. 

One  object  of  this  statute  ia  to  restrict  the  organization  of 
''wild-caf'  corporations,  it  being  supposed  that  the  increased 
fee  required  by  the  act  would,  in  a  measure  at  least,  prevent 
the  overcapitalization  of  companies.  The  legislature  being  of 
the  opinion  that  this  purpose  would  be  advanced  by  requiring 
fhe  fee  to  be  paid  as  a  condition  precedent  to  the  exercise  of 
any  corpor»te  power,  it  is  the  duty  of  the  courts  to  giv«  effect 
to  this  intent  as  the  same  is  manifest  from  the  plain  language 
of  the  act. 

•'^  The  taking  of  title  to  the  property  in  controversy  being 
the  exercise  of  a  corporate  power,  and,  bb  such,  forbidden  until 
the  fee  for  filing  has  been  paid,  it  follows  that  the  title  of  the 
Aspen  Hardware  Company  as  a  corporation  cannot  be  upheld. 
Having  failed  to  comply  with  the  statute,  the  Aspen  Hardware 
Company  at  the  time  of  the  transfer  was  neither  a  de  jure  nor  a 
de  facto  corporation,  but  simply  a  voluntary  association  of  in- 
dividuals  in  the  nature  of  a  copa^ijiership. 

There  is  a  broad  distinction  between  those  acts  made  necessary 
by  the  statute  as  a  prerequisite  to  the  exercise  of  corporate 
powers  and  those  acts  required  of  individuals  seeking  incoTpo« 
ration,  but  not  made  prerequisites  to  the  exercise  of  such  powers. 
^n  respect  to  the  former,  any  material  omission  will  be  fatal 
to  the  existence  of  the  corporation,  and  may  be  taken  advantage 
of  collaterally,  in  any  form  in  which  the  fact  of  incorporation 
can  properly  be  called  in  question.  In  respect  to  the  latter,  the 
incorporation  is  responsible  only  to  the  government  in  a  direct 
proceeding  to  forfeit  the  charter^^  Abbott  v.  Omaha  Smelting 
etc.  Co.,  4  Neb.  416.  The  omission  in  this  case  is  of  acts  of  the 
former  class,  and  consequently  there  was  no  corporation  in  esse 
at  the  time  of  the  levy  of  the  writ,  while  the  evidence  leaves  it 
in  doubt  if  this  omission  had  been  supplied  prior  to  the  institu- 
tion of  the  present  action, 

AM.  8b.  Bap.,  you  UL— is 
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Bat  althougli  it  could  not  at  tiie  time  exercise  any  corpoiata 
power,  this  did  not  prevent  the  Aspen  Hardware  Company  from 
taking  title  to  the  property  as  a  copartnership.  In  other  wordfl, 
under  the  conceded  facts,  the  company  was  not  at  the  tinie  a 
corporation,  hut  this  will  not  preclude  it  from  maintaining  the 
action  as  a  copartnership.  The  plaintiff  sues  as  the  A^pen 
Hardware  Company,  and  the  facts  alleged  show  that  such  com- 
pany was  a  copartnership  and  not  a  corporation.  There  is  noth- 
ing in  the  name  of  the  association  to  conflict  with  this,  as  at 
eoanmon  law  partners  may  carry  on  husiness  under  any  name 
they  choose.  They  axe  bound  ^^^  rather  by  their  acts  than  by 
fhe  style  which  they  give  to  themselves:  Cook  on  Stocks  and 
Stockholders,  sec.  233;  Chafle  y.  Ludeling^  27  La.  Ann.  607. 

This  principle  has  been  applied  in  many  dases  where  partieB 
have  set  up  the  defense  of  individual  nonHabiliiy  by  reason  of 
having  directed  an  incorporation  to  be  had,  but  where  none  in 
fact  was  consummated:  Cook  on  Stocks  and  Stockholders,  sees. 
233,  234;  Abbott  Y.  Omaha  Smelting  etc.  Co.,  4  Neb.  416;  Em- 
pire Mills  V.  Alston  Grocery  Co.  (Tex.  App.  Feb.  26,  1891),  16 
8.  W.  Eep.  605. 

The  law. having  cast  this  liability  upon  the  memlbers  of  the 
association,  we  think  they  must  be  given  the  advantages  ac- 
corded a  copartnership.  So,  in  this  case,  while  we  feel  com- 
pelled under  the  statute  to  deny  plaintiff's  right  of  recovery  as 
a  corporation,  we  think  they  may  maintain  the  action  as  a 
oopartnership. 

The  cause  will  accordingly  be  reversed  and  remanded,  with 
directions  to  the  district  court  to  allow  the  parties  to  amend 
their  pleadings  as  they  may  be  advised. 

STATUTES— TITLE  OF  ACT,  AND  SUBJECT  MATTER.— A  con- 
stltutional  provision  that  "no  act  shall  contain  more  than  one  sub- 
ject, and  whicfh  shall  be  olearly  expressed  in  its  title,"  Is  not  Infringed 
by  a  statute  whoae  subjects  are  aU  "referable  and  cognate"  to  the 
subject  expressed  in  its  title:  Cohn  v.  People,  149  IlL  486;  41  Am.  St. 
Bep.  804,  and  note.  The  object  of  such  a  provision  is  not  to  prt^lblt 
comprc'henslTe  titles,  but  to  prevent  aurreptitious  legislation:  Paxitoo 
etc.  Land  Go.  v.  Fanners'  etc.  Land  Co.,  46  Nebw  884;  GO  Am.  St 
Rep.  685,  and  note.  All  that  Is  necessary  is,  that  the  act  shall 
embrace  some  one  general  subject;  and  by  this  is  meant  merely  that 
all  matters  treated  of  should  fall  under  some  one  general  idea,  and 
be  so  connected  with  and  relate  to  each  other,  either  logically  or 
In  popular  understanding,  as  to  be  parts  oif  and  germane  to  one 
general  subject:  Johnson  v.  Harrtson,  47  Minn.  676;  26  Am.  SC  Repw 
882. 

CORPORATIONS— CORPORATE  EXISTENCE— BURDEN  OF 
PROOF.— If  a  defendant  denies  all  of  the  allegations  of  the  com- 
plaint, the  burden  of  proof  is  on  the  plaintiff  to  establish  all  of  his 
arerments:  Tennessee  etc.  R.  R.  Go.  v.  Hamilton,  100  au   ag2;  46 
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Am.  St.  Rep.  48.  A  oarporatlon  suing  most  prove  Its  Incorporatloik 
ttnder  tbe  general  issue:  Note  to  Schloss  y.  Montgomery  Trade  Co., 
18  Am.  St  Rep.  51.  An  association^  suing  as  a  corporation,  must 
prove  its  corporate  exUrtence:  Sefana  etc.  R.  R.  Go.  t.  Tipton,  5  Ala« 
787;  89  Am.  Dec  84i. 

CORPORATIONS  MAT  TAKB  TITLJ3  TO  LAND:  See  mono- 
graphic note  to  Page  t.  Heineberg,  94  Am.  Dec.  881-887,  on  th^ 
capacity  of  corporations  to  take  title  to  realty. 

CORPORATIONS-DENIAL  OF  CORPORATE  BXISTBNCB— 
ESTOPPEL.— Ordinarily,  one  who  has  contracted  with  an  apparent 
corporation  aa  such  Is  estopped,  in  an  action  upon  such  contract,  to 
deny  the  existence  of  the  corporation:  Note  to  Schloss  t.  Mont- 
gomery Trade  Co.,  18  Am.  St  Rep.  56;  but  the  legal  corporate  exlsi» 
ence  of  a  company  Is  not  admitted  from  the  mere  fact  that  one  dea^ 
ins  with  It  has,  in  a  contract  with  the  company,  designated  It  by  a 
name  appropriate  to  a  corporate  body,  unless  it  is  distinctly  stated 
tn  the  contract  that  It  Is  an  Incorporated  company.  Such  deslgna* 
tion  admits  only  the  existence  of  an  association  acting  under  thai 
name:  HoUoway  y.  Memphis  etc.  R.  R.  Co.,  23  Tex.  465;  76  Am.  Dec 
68k  And  note.  So  a  party  to  a  contract  with  a  pretended  corporation, 
organized  without  law,  or  under  an  unconstitutional  one.  Is  not 
estopped  to  deny  its  existence  at  the  date  of  the  contract:  Heaston  t* 
Cincinnati  etc  R.  R.  Co.,  16  Ind.  275;  79  Am.  Dec.  480;  Snyder  t. 
Studebaker,  19  Ind.  462;  81  Am.  Dec.  415. 

CORPORATIONS  NEITHER  DB  JURE  NOR  DH  PAOTO— OOL- 
LATERAIi  ATTACK.— A  body  Is  regarded  as  a  de  facto  corporation 
only  where  there  has  been  an  effort  to  conform  to  the  forms  of  law 
in  establishing  a  corporation,  and  some  formal  defect  exists  merely 
as  to  the  mode  of  complying  with  the  law,  and  the  body  is  dealt  with 
and  acts  as  a  corporation;  and  if  there  cannot  lawfully  be  a  corpo- 
ration de  jure,  there  cannot  be  one  de  facto:  Georgia  etc.  R.  R.  Co. 
▼.  Mercantile  etc.  Deposit  Co.,  94  Ga.  806;  47  Am.  St  Rep.  153,  and 
note;  monographic  note  to  People  ▼.  Monteclto  Water  Co.,  83  Am.  St. 
Rep.  181.  on  defective  formation  of  corporations.  If  the  statute 
requires  articles  of  incorporation  to  be  filed  as  a  condition  precedent 
to  corporate  existence,  such  filing  is  Indispensable:  Note  to  People 
▼.  Monteclto  Water  Co.,  33  Am.  St.  Rep.  179.  The  right  of  a  corpora- 
tion de  facto  to  exercise  corporate  powers  Is  never  open  to  Inquiry 
in  a  collateral  proceeding,  but  only  in  a  direct  attack  at  the  instance 
of  the  state:  Note  to  People  v.  Monteclto  Water  Co.,  88  Am.  St  Rep. 
181;  Selma  etc.  R.  R.  Co.  v.  Tipton,  5  Ala,  787;  39  Am.  Dec.  344; 
note  to  Schloss  v.  Montgomery  Trade  Co.,  18  Am.  St  Rep.  55. 

CORPORATIONS,  ASSUMED— STATUS  OP,  AS  COPARTNER. 
SHIPS.- If,  as  the  cases  hold,  an  ineffectual  effort  to  create  a  corpo- 
ration, followed  by  the  transactlcm  of  business  In  the  corporate  name, 
rcsoilts  in  the  personal  liability  as  partners  of  the  members  or  share- 
holders of  the  assumed  corporation  (note  to  People  v.  Monteclto 
Water  Co.,  88  Am.  St.  Rep.  186),  It  would  seem  to  follow,  as  he14  In 
the  principal  case,  that  the  converse  is  true,  namely,  that  if  there 
can  be  no  recovery  as  a  corporation,  yet  the  assumed  corporation 
mny  recover  as  a  copartnership.  If  the  facts  alleged  show  that  the 
plaintiff  Is  a  ccq^artnership  and  not  a  corporation. 
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Brown  v.  Wilson. 
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EQUITY— REMEDY  BY  ONE  OUT  OF  POSSESSION.— If  one 
out  of  possession  can  assert  only  an  equitable  title,  he  may  hare  libi 
eqnltable  remedy. 

JUDGMENT-nJURISDIOnON  OP  PERSON— COLiLATBRAI* 
ATTACK.— The  Judgment  of  a  court  of  general  jurisdiction  ia  not 
void  unless  it  appears  from  the  record  itself  that  the  court  In  pro- 
nouncing it  acted  without  Jurisdiction.  A  Judgment  rendered  with- 
out bringing  the  defendants  into  court  is  not  for  this  reason  void, 
but  voidable  only,  unless  the  failure  to  obtain  Jurisdiction  over  them 
appears  from  the  record.  If  the  proceedings  are  regular  upon  the 
record,  the  judgment  can  only  be  avoided  upon  extraneous  evidence. 

EQUITY-LACHE&-ASSERTION  OF  TITLE  TO  MINING 
PROPERTY.— The  laches  that  will  bar  a  recovery  in  a  particular 
case  depends,  to  a  large  extent,  upon  the  character  and  nature  of  the 
circumstances  surrounding  the  transaction.  If  the  subject  matter  of 
litigation  is  unpatented  mining  property,  purely  speculative  In  value, 
the  necessity  for  prompt  assertion  of  tiUe  has  alwaye  been  recog- 
nised. 

EQUITY— LACHES-ASSERTION  OF  TITLE  TO  MINING 
PROPERTY.— If  mining  property  has  been  developed  by  the  cour- 
age and  energy  and  at  the  expense  of  the  defendant,  courts  wlU  look 
with  disfavor  upon  the  claims  of  those  who  have  lain  idle  while 
awaiting  the  r^^lts  of  this  development,  and  will  require  not  only 
clear  proof  of  fraud,  but  prompt  assertion  of  the  plaintifTB  rights. 

ESTOPPBXr-JUDGMENT— LACHES— GRANTEE.— If  a  par- 
ty, by  his  negligence  and  laches,  loses  his  ri^ht  to  impeach  the  va- 
lidity of  a  judgment  by  extraneous  evidence,  one  claiming  nnder 
him  is  estopped  by  the  Judgment 

RES  JUDICATA— PROVIDING  FUNDS  FOR  LITIGATION. 
If  certain  persons  cause  a  mining  company  to  Inatitute  an  action, 
and  others  afterward  purchase  bonds  of  the  company  at  a  heavy 
dlFcount  for  the  purpose  of  providing  funds  for  carrying  on  that  lit- 
igation, they  are,  for  this  reason,  bound  by  the  Judgment  in  the 
action* 

Com,plaint  stating  two  causes  of  action.  For  a  fiirt  cause  of 
action,  it  was  alleged  that,  on  June  23,  1883^  the  plaintiff. 
Brown,  waa,  and  ever  since  had  been,  seised  in  fee  and  legally 
entitled  to  the  possession  of  certain  mining  property  in  Park 
county,  Colorado.  This  property  was  described,  and  the  plain- 
tiff averred  that,  while  he  was  so  seieed  and  possessed,  the  de- 
fendants, without  right  or  title,  entered  into  possession  of  the 
premises,  and  ousted  and  ejected  plaintiff  therefrom,  etc.  The 
second  cause  of  action  was  in  the  nature  of  a  bill  in  equity  to 
remove  a  cloud  from  plaintiff's  title  to  the  premises.  Prior  to 
January  18,  1883,  the  Great  West  Mining  Company  was  the 
owner  and  in  possession  of  the  property,  which  was,  at  that  tame;, 
unpatented  mining  claims.  Two  wrils  of  attachment  were  then 
levied  upon  the  company's  property,  real  and  penonal^  indod- 
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ing  the  premifles  in  caatroTersy.    One  of  these  attachment  suita 
was  instituted  by  John  T.  Perkinfly  and  the  other  by  James 
Moynahan.    After  the  levy  of  these  writs^  the  company^  on 
Febmaiy  15,  1883,  eiecuted  a  deed  of  trust  to  one  James  M. 
Strickler,  to  secure  the  payment  of  a  proposed  issue  of  fifty 
thousand  doUais  in  bonds.    These  bonds  were  afterward  issued 
and  a  part  thereof  sold.    The  ^'friendly  suif '  mentioned  in  the 
opinion  npon  rehearing  was  that  brought  by  Perkins  as  the  aa» 
signee  for  a  number  of  persons  who  were  workmen  at  the  mine 
and   credi'tois  of  the  Gieat  West  Mining  Company.    A.  W. 
Kellogg,  who  had  the  entire  management  of  the  corporate  busi- 
ness of  this  company,  upon  ascertaining  that  Moynahan  was 
abont  to  sue,  directed  the  Perkins  suit  to  be  brought.    The 
daims  were  assigned  to  Perkins  for  oonTenienoe  to  enable  him 
to  bring  one  suit  for  the  recoYery  of  the  aggregate  of  all  the 
claims.    There  was  a  personal  service  in  the  Perkins  case  made 
•upon  C.  S.  Purmort,  ''as  the  foreman  of  the  defendant  com- 
jMiny,''  and  in  this  case  there  was  an  amended  return  showing 
that  service  was  made  upon  Purmort,  ^*£iB  the  agent  of  the  de- 
fendant company.^'    Purmort  was,  in  fact,  simply  employed  by 
Kellogg  as  foreman  of  the  mine,  and  was  not  a  general  agent 
of  the  company.    Furthermore  Purmort  communicated  this  in- 
formation to  the  sheriff  when  the  latter  served  the  writ  and  sum- 
mons Txpon  him.    There  was,  therefore,  no  service  upon  the 
company.    Purmort  concealed  or  neglected  to  inform  the  com- 
pany of  the  fact  of  service,  the  defendant  made  no  appearance, 
and  judgment  was  taken  by  default.    In  the  Moypahan  case,  a 
like  service  was  made  as  in  the  Perkins  case,  apd  which  fact 
Pnrmort  did  not  communicate  to  the  compan^r.    But  in  tl^c 
Moynahan  ease  there  was  an  unauthorized  appearance  by  ai 
attorney  named  Gwynne.    A  sort  of  trial  was  had,  and  Moyna 
ban  obtained  judgment  for  the  amount  sued  for.    Subsequently 
special  executions  were  issued,  and  the  property  was  levied  upoi. 
and  sold  for  a  sum  of  money  sufi^ient  to  pay  both  judgments 
and  coats.      At  such  sale,  Gwynne,  representing  Perkins  and 
Moynahan,  and  acting  for  himself,  became  the  purchaser,  re- 
ceiving certificates  of  pmchaae.    The  property  was  sold  in  Sep- 
tember, 1883,  and  in  June,  1884,  the  nine  months  period  for 
xedemption  having  expired  without  the  company's  redeenung, 
aberLBPs  deeds  were  issued  to  Gwynne  and  Moynahan,  who,  as 
owners,  took,  iand  dontinued  in,  possession  undil  December, 
1884,  when  they  sold  and  conveyed  the  property  to  Alfred  tt 
«Dd  R*T"^J>^^1  W.  Wilson:  See  Great  West  Min.  Go.  v.  Woodmat 
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etc.  Mm.  Co.,  12  Col.  46;  13  Am.  St.  Bep.  204;  14  CoL  90. 
Af  fcer  Owynne  bid  in  thje  property,  Purmort  was  wiorking  it  as 
the  lessee  of  the  company,  but,  in  Noyember^  1883,  he  was  en- 
joined in  a  suit  by  Gwynne  and  Moynahan.  In  this  suit,  the  com- 
pany, as  owner,  and  Purmort^  as  lessee,  were  defendants. 
Kellogg  and  Whitaker,  two  officers  of  the  company,  had  knowl- 
edge of  this.  After  this  time,  no  work  was  done  by  the  company 
for  some  years.  In  Apiil^  1885,  the  Wilsons  conveyed  to  tlia 
Woodmas  of  Alston  Mining  Company.  This  company  then  took 
possession,  and  were  in  possession  at  the  time  of  the  present 
action.  About  this  time,  one  Bates  claimed  an  interest  in  the 
property,  and  brought  suit  against  the  Wilsons  to  enforce  his 
claim.  A  receiver  was  appointed  in  that  suit.  Another  suit 
vas  afterward  brought  by  one  Whitaker,  a  holder  of  some  of 
the  bonds  secured  by  the  Strickler  trust  deed;  and  this  was  fol- 
lowed by  a  similar  suit,  brought  by  one  Needham  and  others,  in 
a  federal  court  These  suits  were  decided  in  June,  1886^  or 
thereabouts,  in  favor  of  the  defendants.  As  early  as  April,  1882, 
the  Great  West  Mining  Company  became  indebted  to  one  Duu;- 
can  McBride  in  the  sum  of  three  thousand  dollars,  and,  to  se- 
cure this  claim,  it  executed  a  note  for  the  amount  and  secured 
the  same  by  a  deed  of  trust  upon  the  property  in  controverej. 
Upon  default  in  payment,  the  property  was  sold  under  fore- 
idlosure  and  bid  in  by  McBride.  Afterward,  the  McBride  judg- 
ment was  paid  by  the  defendants.  Among  other  suits  brought 
to  set  aside  the  judgments  and  sales  made  in  the  attachment 
suits  instituted  by  Perkins  and  Moynahan  was  Great  West 
Min.  Co.  V.  Woodmas  etc.  Min.  Co.,  12  CoL  46,  13  Am.  SL 
B/ep.  204,  in  which  the  defendants  had  judgment  in  the  trial 
court  This,  however,  was  reversed  by  the  supreme  court  on 
appeal,  it  appearing  that  the  only  service  of  summons  had  was 
upon  Purmort;  that  he  was  not  the  general  agent  of  the  com- 
pany, but  simply  the  foreman,  and  acting  in  behalf  of  the  gen- 
eral agent,  Kellogg;  that  the  plaintiff  in  the  attachment  suiti, 
and  the  sheriff  who  made  the  service,  knew  that  he  was  simply 
foreman,  and  the  sheriff  in  the  first  instance  so  returned;  that 
Purmort  concealed  or  neglected  to  inform  the  company  of  the 
fBct  ol  SQcii  service;  that  Gwynne,  when  he  entered  the  appear- 
ance of  the  defendant  company  in  the  Moynahan  suit,  had  no 
authority  whatever  tor  this  purpose;  that  he  neglected  or  Fa- 
fused  to  infonn  the  company  of  the  fact  of  sudi  suit;  and  that 
the  company  had  no  actual  notice  that  any  suit  had  been  begun, 
that  there  had  been  any  aalea  made  under    axeontion,  or  that 
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{here  had  ever  been  a  conyeyance  of  the  proper^  by  ilie  sher- 
iff. The  Great  West  Mining  Company  waa  not  informed  of 
the  false  return  or  of  the  nnanthorized  appearance  of  Gwynne 
in  time  to  proceed  by  motion  to  correct  the  same  in  the 
court  where  the  attachment  suits  were  pending^  and  had 
no  notice  of  the  sale  of  its  real  property  until  the  time  for 
redemption  had  expired,  '%ut/'  said  the  court,  ''as  soon  as  it  did 
obtain  informaiion  of  the  fraud  perpetrated  upon  it,  it  was  dili- 
gent in  employing  counsel  and  conmiencing  this  suit;  and  as  this 
suit  was  brought  within  less  than  three  years  from  the  time  of 
the  perpetration  of  the  fraud  complained  of,  and  within  less  than 
eighteen  months  from  the  time  of  the  execution  of  the  sheriiFs 
deeds,  and  promptiy  upon  the  discorery  of  the  fraud  that  had 
been  practiced  upon  it,  we  think  the  appellant  was  chargeable 
with  no  such  laches  as  should  bar  it  from  maintnining  this  ac- 
tion": See  Great  West  Min.  Co.  t.  Woodmas  etc.  Min.  Co.,  13 
CoL  46;  13  Am.  St.  Rep.  204.  After  the  cause  was  remanded^ 
and  it  reached  the  district  court,  a  change  of  yenue  was  taken 
and  a  new  trial  had,  in  which  much  new  eyidence  was  given. 
This  new  eividence  was  largely  directed  to  the  question  of  laches, 
and  tended  strongly  to  show  that  the  three  principal  ofBicers  of 
the  plaintifF  company — ^Eellogg^  Pomeroy,  and  Whitaker — ^had 
notice,  as  early  as  1883^  that  its  real  estate  bad  been  attached 
and  sold  in  the  Perkins  and  Moynahan  suits.  In  fact,  it  was 
shown  beyond  dispute  that  Kellogg  had  such  notice.  The  bill 
was,  therefore,  dismissed  because  of  the  plaintiff's  laches,  and 
the  judgment  was  affirmed  by  the  supreme  court:  See  Great 
West  Min.  Co.  y.  Woodmas  etc.  Min.  Co.,  14  Col.  90,  93.  Up  to 
tile  time  of  this  dedsion,  nothing  had  been  done  in  the  Needham 
case^  but»  when  it  was  rendered,  the  Needham  case  was  reviyed, 
and  an  amended  complaint  was  filed.  A  demurrer  to  this  com- 
plaint was  sustained,  and  the  cause  was  dismissed.  The  plain- 
tiff in  the  present  action.  Brown,  deriyed  his  title,  as  a  purchaser, 
at  a  sale  made  by  Strickler  under  a  decree  of  forecloeure  upon 
the  deed  of  trust  to  the  latter.  He  set  up  the  irregularities  oo- 
cnrring  in  the  Perkins  and  Moynahan  suits  and  the  sales  made 
thereunder.  The  only  additional  facts  disdoeed  in  the  record  of 
the  present  case  were  &at,  pursuant  to  the  decree  of  foreclosure, 
the  property  was  sold  to  the  plaintiff,  Brown,  for  the  sum  of  one 
hundred  and  fifty  dolkis,  and  iSkut  before  the  bringing  of  thia 
suit  patents  had  been  obtained  by  the  defendants  from  the 
United  States  for  all  the  property  in  eontroyersy.  Upon  the 
phadifigi  and  endenos^  tlie  dibrtriet  court  found  that  tiie  aalea 
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made  as  a  result  of  the  attachment  suits  might  have  been 
avoided  by  the  Great  West  Mining  Company  if  it  had  moved  in 
time,  but  that  this  right  had  been  lost  by  laches;  that  the  sales 
were  not  absolutely  void,  but  that  the  present  defendants  in  er- 
ror had  a  perfect  record  title  to  the  property,  as  the  liens  of  tilie 
attachments  had  priority  over  the  lien  of  the  Strickler  truat  deed; 
and  that  no  fraud  had  been  shown  to  vitiate  the  defendants'  title. 
The  oomplaint  was,  therefore,  dismissed,  and  the  plaintiff 
brought  a  writ  of  error  to  reverse  the  judgment  of  dismisaaL 

H.  B.  Johnson  and  J.  M.  Washburn,  for  the  appellant. 

Hugh  Butter,  for  the  appellees. 

»"  HAYT,  a  J.  The  fee  simple  titie  to  the  proporly  in 
oontroversy  being  in  the  defendants  by  patent  from  the  United 
States  government,  the  plaintiff  cannot  recover  upon  his  firat 
cause  of  action,  unless  he  succeeds  in  establishing  {he  second. 

A  recovery  upon  the  second  cause  of  action  was  denied  by  the 
district  court  for  the  reason  that,  in  the  opinion  of  that  co>urt,  a 
lien  was  established  againat  the  property  by  the  attachment  pro- 
ceedings having  priority  over  the  lien  created  by  the  trust  deed. 
In  this  court,  objection  is  made  to  the  sufBciency  of  the  second 
cause  of  action,  upon  the  ground  that  the  plaintiff,  being  out 
of  possession,  cannot  maintain  the  aotion  under  the  code  pro- 
vision wiibh  reference  to  determining  an  adverse  <daim,  estate^  or 
interest  in  the  property.  It  has  been  held,  however,  by  this 
court,  after  careful  consideration,  that  where  one  out  of  pos- 
session can  assert  only  an  equitable  title,  he  may  have  hia  equi- 
table remedy:  Stook-Qrowers'  Bank  v.  Newton,  13  GoL  245;  Mu- 
lock  V.  Wilson,  19  CoL  296. 

In  this  suit,  as  in  the  previous  onee^  it  is  urged  by  plaintiff  in 
error  that  the  Perkins  and  Moynahan  judgments  were  void  be- 
cause there  was  no  proper  service  upon  the  Great  West  Mining 
Company.  This  question  was,  however,  put  at  rest  by  the  last 
opinion  filed  in  the  case.    It  is  there  said: 

''As  a  rule,  a  judgment  of  a  oourt  of  general  jurisdiction  is 
not  void,  unless  it  appears  from  the  record  itself  that  the  court 
in  pronouncing  it  acted  without  jurisdiction*  A  judgment  ren- 
dered without  bringing  the  defendants  into  court  is  not  for  this 
reason  void,  but  voidable  only,  unless  the  failure  to  obtain  joik- 
diction  over  them  appears  from  the  record. 

''That  this  distinction  has  been  kept  constantly  in  mind  *^^ 
by  this  court  is  quite  apparent  from  the  qualification  expressed 
in  each  instance  in  which  the  judgments  are  alluded  to  in  the 
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former  opinions  of  this  court  as  being  'absolate  nullities'  under 
certain  conditions. 

"The  proceedings  being  regular  upon  the  record^  the  judg- 
ments can  only  be  avoided  upon  extraneous  evidence'^  Qreat 
West  Min.  Co.  y.  Woodmas  etc.  Min.  Co.,  14  Col.  90,  103,  104. 
Aod  it  was  held  that  plaintiff  had  been  guilty  of  such  laches  as 
precluded  it  from  introducing  such  evidence. 

It  is  to  be  borne  in  mind  that  the  record  shows  personal  ser- 
vice in  the  one  case  and  appearance  by  attorney  in  the  other, 
and  as  the  same  evidence  upon  the  question  of  the  character  of 
the  judgments  is  now  before  us  as  in  the  former  case,  the  con- 
dusion  in  this  case,  as  in  that,  must  be  that  the  judgments  are 
not  absolutely  void.  This  result  necessarily  follows,  irrespective 
of  any  question  as  to  whether  or  not  the  former  dedsion  is  res 
adjadicata  in  this  case. 

Has  the  present  plaintiff  the  right  to  contest  these  judgments 
rendered  against  his  grantor,  the  grantor  itself  having  forfeited 
and  lost  the  right  by  reason  of  its  laches?  In  Great  West  Min. 
Co.  V.  Woodmas  etc.  Min.  Co.,  14  Col.  90^  the  plaintiff  was 
shown  to  have  had  notice  of  the  fraud  complained  of  for  a  little 
more  than  two  years  before  instituting  suit,  and  it  was  held  for 
this  reason  that  the  courts  should  refuse  relief.  The  laches  that 
will  bar  a  recovery  in  a  particular  case  depend  to  a  large  eitent 
upon  the  charact^  and  nature  of  the  drcumstanoes  surrounding 
the  transaction.  Where  the  subject  matter  of  the  litigation  is 
unpatented  mining  property,  purely  speculative  in  value,  the 
necessity  for  prompt  assertion  of  title  has  always  been  recognized 
by  the  English  and  American  courts:  See  Great  West  Min.  Co. 
V.  Woodmas  etc.  Min.  Co.,  14  Col.  90,  and  cases  cited.  In  this 
case,  both  the  trustee  and  the  bondholders,  as  it  is  claimed^  were 
chargeable  with  laches,  with  full  knowledge  of  all  the  facts, 
which  should  preclude  a  recovery. 

From  the  record  it  appears  that  one  McBride  commenced  a 
tuit  as  early  as  1884,  to  subject  the  property  to  his  claim.  In 
that  suit,  Strickler,  the  trustee  for  the  bondholders,  was  *^* 
iDsde  a  party^  and  in  his  answer  admitted  that  McBride  had  a 
prior  lien  and  consented  to  a  decree  for  complainant:  S3  Fed. 
Bep.  402.  And  this  constitutes  one  of  the  sources  of  title  under 
which  defendants  now  hold.  Nothing  more  was  attempted  by 
the  trustee  until  1893,  when  he  coonmenced  a  foreclosure  suit 
vpon  his  trust  deed.  In  this  suit  he  obtained  a  decree  of  fore- 
dosure,  but  as  the  deed  gave  him  power  to  sell,  the  suit  was  un- 
oeoeBsaiy.    During  all  ti^ese  years  the  interest  upon  the  bonds 
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waa  in  default,  aind  by  the  terms  of  the  truat  deed  the  truatee  was 
authorized  to  aell  for  any  failure  to  pay  the  intereafc  aa  it  feiU 
due,  and  yert  f  ot  eighit  yeatrs  he  allowed  the  matter  to  rest  Dur- 
ing this  time  the  defendants  defended  many  auita  inyolying  the 
title  to  the  property,  procured  patenta  from  the  United  States, 
and  by  an  expenditure  made  by  them  and  their  grantors  the 
mine  waa  reclaimed  from  its  worthleas  oomdition  end  put  upon 
a  paying  basis. 

At  one  time  a  block  of  these  bonds  of  a  par  Talue  of  tesi  thoor 
sand  dollars  was  sold  for  about  three  thousand  doUais,  and  the 
money  used  to  prosecute  the  suit  instituted  by  the  Great  West 
Mining  Company  agaiost  the  Woodmaa  of  AUxm  Mining  Com- 
pany. The  facts  upon  which  plaintifE  now  relies  to  impeacfa  the 
judgment  and  sales  were  well  known  to  all  parties  as  early  as 
1884,  and,  in  1886,  Whitaker  hrought  suit  on  behalf  of  himself 
and  other  bondholders,  setting  up  these  facts,  and  made  applica- 
tion for  an  injunction  against  ibe  defendants  and  for  the  ap- 
pointment of  a  receiyer.  In  titiese  applications  he  waa  defeated, 
and  thereupon  abandoned  the  suit 

In  the  same  year  a  similar  suit  was  brought  by  WiUiam  Need- 
ham  and  other  bondholders,  in  the  circuit  court  of  the  United 
States  in  and  for  the  district  of  Colorado,  against  the  defaidanta. 
In  this  suit  the  issuance  of  bonds  aggregating  the  sum  of  fift^ 
thousand  dollars  was  alleged  to  have  been  made  by  the  Great 
West  Mining  Company,  on  or  about  the  fifteenth  day  of  Febra- 
ary,  1883;  that  the  same  were  secured  by  trust  deed  upon  the 
property  in  controyersy;  that  said  Needham  and  others  were  the 
owners  and  holders  of  said  bonds.  It  was  further  slleged  that 
the  judgments  rendered  in  fayor  of  ^^  Gwynne  and  Moyna- 
han,  and  the  aalee  made  thereunder,  were  fraudulent  and  yoid. 
The  phdntifEs  prayed  tiiat  such  judgments  and  sales  be  declared 
fraudulent  and  yoid,  and  for  an  accounting.  Various  proceed- 
ings were  had  in  that  suit,  but  the  suit  waa  finally  dimnisfled 
some  time  in  1891. 

It  is  alleged,  howeyer,  that  the  bondholders  could  not  be 
guilty  of  laches  until  after  the  principal  of  the  bonds  fell  due, 
and  that  laches  cannot  be  impuited  to  them  unless  they  failed  to 
act  within  a  reasonable  time  thereafter.  We  do  not  tiiink  this 
contention  is  well  founded  when  applied  to  the  facts  in  this  case. 
Defendants  haye  a  perfect  lecord  title  to  the  property.  No 
fraud  is  shown  upon  their  part  The  title  diri^  back  and  took 
priority  to  the  issuance  of  the  bonds  in  questioii.  As  we  baye 
seen,  the  property  conyeyed  was  unpatented  mining  pioperty« 
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purely  specolatiYe  in  yalne.  The  purchaMSB  made  {he  property 
▼aliurble  as  the  result  of  their  hazard  and  enterprise^  and^  as  soon 
as  the  Yafaie  had  been  eetablished^  their  title  was  contested  to  an 
extent  that  is  seldom  paralleled.  For  ten  years  thqr  hare  been 
called  upon  to  defend  their  title  against  a  multitude  of  daim- 
antSy  attracted  by  the  yalue  given  the  property  as  the  leanlt  of 
the  enterprise  and  expenditure  of  defendaqts  and  their  gruxtois, 
and  erentually  procured  patents  to  the  property  from  the  United 
States.  The  litigation  was  notorious,  and  the  facts  now  relied 
upon  murt  have  been  within  the  knowledge  of  all  the  parties. 
Under  these  drcumstanoes^  it  would  be  unjust  and  inequitabts 
to  allow  the  plaintiff  to  maintain  this  action. 

In  the  original  suit  brought  by  tiiie  Qreat  West  Mining  Com« 
pany,  a  period  of  delay  of  less  than  two  years  was  held  sufficient 
to  bar  a  recoyery.  Under  the  most  favorable  view  of  the  evi- 
dence, the  plaintiff  in  this  suit  had  been  guilty  of  a  delay  of  six 
years,  aud,  under  a  view  which  the  evidence  warrants,  he  has 
lieen  guilty  of  delay  for  a  much  longer  time. 

Great  West  Min.  Co.  t.  Woodmas  ete.  Min.  Ck>.,  14  CoL  90, 
was  cited  witiii  approral  in  the  recent  esse  of  Johnston  v.  Stan- 
dard Uin.  Co.,  148  U.  S.  860,  snd  in  speaking  of  the  necessity  of 
diligence  in  actions  of  this  character  involving  the  title  to  mines 
where  the  property  '^^  has  been  developed  and  its  value  estab- 
lished by  the  enterprise  of  othen,  the  court  says:  '^nder  such 
drcnmstances,  where  property  has  been  developed  by  the  cour- 
age and  energy  and  at  the  expense  of  the  defendants,  courts  will 
look  with  disfavor  upon  the  daims  of  those  who  have  lain  idle 
wtdle  awaiting  the  results  of  this  development,  and  will  require 
not  only  dear  proof  of  fraud,  but  prompt  assertion  of  plaintiff's 
aithts.'' 

The  delay  that  barred  a  recovery  in  that  case  was  trivial  oomr 
pared  with  that  in  this  case.  In  fact»  a  stronger  case  for  the  in- 
terpoeition  of  the  doctrine  of  equitable  laches  can  seldoim  be 
found. 

The  judgment  of  the  district  court  will  be  affirmeil, 

OFINIOir  UPON  BSHBARDIO. 

FEB  CUBIAM.  Although  the  argument  of  senior  oounasl 
in  this  ease  in  support  of  the  petition  for  rehearing  is  not  diar- 
acterized  by  that  courtesy  which  always  should,  and  to  the  credit 
of  the  bar  of  this  state  be  it  said  has,  with  rare  exoeptiona,  ohav- 
aeterized  the  conduct  and  arguments  of  memben  of  this  bar,  the 
prayer  of  tiie  petitionsr  was  .granted  in  order  that  the  coort 
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might  review  the  record  for  the  purpose  of  aBcertaining  if  any 
Id  justice  had  heen  done  plaintiff  in  error  by  the  former  opinion 
of  this  court 

The  controversy  over  this  property  has  been  waged  for  a  pe- 
riod of  more  than  ten  yean,  and  has  been  reviewed  by  this  court 
•upon  several  occasions.  To  restate  the  facts  would  be  a  work  of 
supererogation.  Every  fact  bearing  upon  the  rights  of  the  par- 
ties appearing  from  the  pleadings,  or  which  the  evidence  tends 
to  establish,  will  be  found  stated  in  some  one  or  more  of  the 
opinions  or  statements  of  fact  preceding  the  various  opinions 
wliich  have  been  heretofore  announced,  and  we  shall  not  do  more 
than  refer  to  the  cases  with  the  volumes  and  pages  where  the 
aame  may  be  found:  Great  West  Min.  Co.  v.  Woodmas  etc  Min. 
Co.,  12  CoL  46;  12  CoL  55;  13  Am.  St.  Bep.  204;  14  CoL  90;  14 
Col.  98. 

*^^  It  is  claimed  for  the  first  time  upon  this  rehearing  that 
the  Wilsons  had  implied  notice  at  the  time  of  their  purchase  of 
the  true  character  of  the  service  in  the  Purmort  case  and  appear- 
ance by  an  unauthorized  attorney  in  the  Moynahan  case.  The 
argument  in  this  behalf  is  based  upon  notice  to  Bates  from 
Owyune,  communicated,  as  it  is  said,  to  Bates  in  his  professional 
capacity  as  attorney,  it  having  been  adjudicaited  in  another  ac- 
tion that  the  transaction  between  Bates  and  the  Wilsons  consti- 
tuted them  mining  partners  with  reference  to  this  property. 
This  claim  cannot  be  sustained,  as  Bates  was  acting  as  attorney 
for  Gwynne  at  the  time  he  received  notice  of  the  character  of 
the  judgments  and  sales,  and  before  he  was  engaged  by  the  Wil- 
sons. If  it  be  conceded  that  Bates  had  information  as  claimed, 
there  is  no  evidence  that  he  ever  communicated  such  informa- 
tion to  the  Wilsons,  and  it  would  have  been  of  doubtful  profes- 
sional propriety  on  his  part  to  have  done  so.  Under  these  cir- 
cumstances, notice  cannot  be  imputed  to  the  Wilsons.  Moreover, 
there  is  nothing  before  this  court  in  this  case  to  establish  a  part- 
nership relation  between  Bates  and  the  Wilsons:  Wade  on  No- 
tice, sec.  692;  McCormick  v.  Wheeler,  36  111.  114;  85  Am.  Dec 
388. 

Counsel  contend  that  there  is  an  irreconcilable  conflict  between 
the  following  statements,  the  first  appearing  in  the  opinion  of 
Mr.  Justice  Gerry,  at  page  49  of  12  Colorado,  and  the  other  in 
the  opinion  recently  filed  by  this  courty  to  wit: 

'^The  mining  property  described  in  the  complaint,  and  the 
subject  matter  of  this  suit^  has  been  worked  by  the  appellees,  and 
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a  large  amonnt  of  ore  extracted  therefrom^  and  they  haye  de- 
riTed  in  profits  an  amount  largely  in  ezcesB  of  the  amount  of  the 
judgmeDts  in  question/' 

'^he  purchasers  made  the  property  valuable  as  the  result  of 
their  hazard  and  enterprise,  and,  as  soon  as  the  yalue  had  been 
established,  their  title  was  contested  to  an  extent  that  is  seldom 
paralleled.** 

The  two  statements  are  entirely  consistent,  and  both  are  sup- 
ported by  the  record.  It  is  undisputed,  and  indisputable  by  the 
record,  that  the  mines  were  being  worked  at  a  loss  at  '^  the 
time  of  the  attacHment  levies.  It  is  equally  certain  that  after- 
ward they  were  made  yaluable.  If  this  change  was  not  brought 
fttbout  by  the  expenditure  and  hazard  of  plaintiffs  and  their 
grantors,  who  did  put  the  properties  upon  a  paying  basis? 

It  is  said  that  the  suit  instituted  by  the  men  employed  at  the 
mine  was  a  friendly  suit,  set  on  foot  at  the  instance  of  the  com- 
pany; that  this  suit  was  af  terwaid  turned  into  a  hostile  suit,  and 
that  the  court  has  never  alluded  to  this  fact.  In  this  statement 
counsel  is  in  error  as  to  the  oourt:  See  page  93  of  the  opinion  in 
14  Colorado.  In  addition  to  what  is  there  said  as  to  the  effect  of 
that  judgment,  the  suit  never  was  other  than  a  hostile  suit,  the 
suggestion  made  by  Kellogg  being  for  the  purpose  of  giving  the 
men  an  opportunity  to  place  a  first  lien  upon  the  property  before 
Moynahan  could  institute  suit.  The  men  did  commence  suit  and 
caused  an  attachment  to  be  levied  upon  the  property  prior  to  the 
lien  of  the  trust  deed,  and  the  title  secured  under  the  attach- 
ment sales  antedates  that  obtained  by  the  proceedings  and  sales 
under  the  trust  deed.  The  suit  was  instituted  as  a  hostile  suit 
agniust  the  company,  and  was  maintained  and  prosecuted  to 
final  judgment  as  such. 

It  is  claimed  that  under  the  decision  in  Baynolds  y.  Eay,  18 
Col.  108,  no  attachment  lien  was  ever  perfected,  for  the  reason 
that  no  service  was  had  upon  the  defendant  company  in  either 
the  Perkins  or  Mojmahan  suits.  The  record  shows  personal  ser- 
vice in  one  case  and  appearance  in  the  other;  and  it  has  been 
decided,  as  the  result  of  protracted  litigation,  that  the  Great 
West  Mining  Company,  by  its  negligence  and  laches,  lost  its  right 
to  impeach  the  validity  of  the  judgments  by  extraneous  evidence. 
Plaintiff  in  error  claims  under  the  Qreat  West  title,  and  is  es- 
topped by  that  judgment:  Bigelow  on  Estoppel,  687;  Wood  y. 
Seely,  32  N.  Y.  105;  Parker  v.  Crittenden,  87  Comu  148;  Ib- 
temational  Bank  v.  Bowen,  80  HL  641« 
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The  Pormort  and  Moynahaii  suits  were  institated  nearly  a 
month  before  the  Strickler  trust  deed  was  execnted.  Strickler 
'^^  knew  at  the  time  he  accepted  the  tmst  deed  thai  there  were 
prior  liens  by  attachment  upon  this  property,  and,  if  he  had  in- 
formation that  the  service  was  incomplete  in  one  or  both  of  the 
cases,  he  know  that  under  the  law  the  service  might  be  perfected 
or  an  appearance  entered  by  the  defendants,  and  that  the  same 
could  be  followed  by  a  valid  judgment,  which  would  relate  back 
to  the  levy  of  attachment,  and  convert  the  same  into  a  valid 
lieu:  Baynolds  v.  Bay,  12  Col.  108. 

Aside  from  this,  it  is  shown  that  the  present  suit  is  being  pros- 
ecuted in  the  interest  of  Whitaker,  Washburn,  Griffith^  Pomeroy, 
and  others,  who  were  active  in  the  prosecution  of  the  suits  insti- 
tuted for  the  same  purpose  by  the  Great  West  Mining  Company. 
It  is  further  shown  that  the  bonds  secured  by  the  trust  deed  to 
Strickler  were  sold,  in  part  at  least,  for  the  purpose  of  procuring 
money  for  the  purpose  of  prosecuting  that  suit  This  is  shown 
by  the  evidence  of  the  vritness  Whitaker,  who,  upon  being  inter- 
rogated as  to  the  reason  why  ten  thousand  dollars  of  these  bonds 
were  sold  for  the  sum  of  three  thousand  dollars,  said:  ^'Q.  Par? 
A.  Oh,  nol  They  got  bonds  51  to  90  inclusive,  for  three  thon- 
send  dollars;  as  this  money  was  to  go  into  the  litigation,  of 
course,  we  could  not  sell  tiiem  at  par.'' 

The  evidence  leaves  no  doubt  that  Whitaker,  Purmort,  Wash- 
bum,  and  Griffith  caused  the  Great  West  suit  to  be  instituted, 
and  that  the  bondholders  who  purchased  after  that  time  pur- 
chased at  a  heavy  discount  for  the  purpose  of  providing  funds 
for  carrying  on  that  Utigation,  and  are  for  this  reason  bound  by 
that  judgment:  Hurd  v.  McClellan,  1  CoL  App.  327;  affirmea 
McClellan  v.  Hurd,  21  Col.  197;  1  Herman  on  Estoppel  and  Bes 
Judi<cata,  sees.  156,  186. 

As  we  have  said,  the  title  of  defendants  in  error  relates  back 
and  takes  effect  from  the  time  of  the  levy  of  the  writs  of  at- 
tachment. It  antedates  the  trust  deed;  hence  the  decisions  that 
have  been  dted  to  show  that  the  record  of  the  trust  deed  is  no- 
tice to  subsequent  purchasers  and  encumbrancers  are  not  appli- 
cable. And  cases  in  reference  to  forged  instruments,  ***  like 
Meley  v.  Collins,  41  Cal.  663, 10  Am.  Bep.  279,  are  not  in  pointy 
for  the  manifest  reason  that  the  title  set  up  by  the  Great  West 
company  to  the  properties  has  been  conclusively  adjudged 
against  that  company  in  favor  of  the  Wilsons  and  the  Woodmas 
of  Alston  Mining  Company. 
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For  tfaese  reaBons^  in  addition  to  those  giren  npon  the  fonnaf 
opinion^  the  judgment  of  affirmance  must  be  adhered  to. 
Affirmed. 


JUDGMENTS— DIRBGT  AND  COLIiATBBAL  ATTAOK.*As  a 
general  mlet  a  judi^ment  Is  TOid  In  no  case  except  where  It  appears, 
frofm  the  Judgment  itself,  that  the  court  had  no  jurisdiction:  Alien 
T.  Huntington,  2  Aik.  240;  16  Am.  Dec.  702.  A  Judgment  of  a  court 
of  competent  Jurisdiction  cannot  be  collateraUy  impeached,  unless 
the  record  shows  aflirmatiTely  the  want  of  Jurisdiction:  Williams  ▼. 
Haynes,  77  Tex.  283;  19  Am.  St.  Rep.  762.  On  a  collateral  attack 
apon  a  judgment,  the  record  only  can  be  inspected;  but  on  a  direct 
altaeic,  the  true  facts  may  be  shown  in  contradiction  of  the  record: 
Note  to  Williams  t.  Haynes,  19  Am.  St.  Rep.  756.  In  collateral  pro- 
ceedings, as  between  parties  and  priTles,  the  only  contingency  in 
which  the  Judgment  of  a  court  of  general  Jurisdiction  can  be  ques- 
tioned is  where  the  record  shows  afflrmatiyely  that  Jurisdiction  did 
Bot  attach  in  the  particular  case.  If  the  Judgment  entry  of  such  a 
court  Is  silent  as  to  Jurisdiction,  the  entire  record  may  be  looked 
to,  and  If  it  afflrmatiyely  ai^^>eaTS  therefrom  that  Jurisdiction  did 
not  exist,  the  Judgment  is  Toid  in  coUateral  as  well  as  in  direct  pro- 
ceedings, and  between  all  persons:  Wilkerson  t.  Schoonmaker,  77 
Tex.  615;  19  Am.  St  Rep.  806;  note  to  Falls  t.  Wright,  20  Am.  St 
Bep.  78. 

EQUITY— LAGHES—ESTOPPBIi.— What  delay  in  bringing  suit 
will  constitute  such  laches  as  will  bar  relief,  in  the  absence  of  the 
defense  of  the  statute  of  limttations  by  plea  or  demurrer,  depends 
upon  the  facts  and  circumstances  of  each  particular  case,  and  is 
within  the  sound  discretion  of  the  court  to  determine.  The  delay  of 
a  pnrty  holding  the  equitable  title  to  land,  in  standing  by  and  per- 
Slitting  the  owner  of  the  legal  title  to  expend  large  sums  In  Impror- 
ing  and  developing  the  property  until  It  has  largely  increased  in 
Tslne,  without  notice  of  his  claim,  constitutes  such  laches  as  will 
bar  relief:  CMbson  t.  Herriott,  66  Ark.  86;  29  Am.  St  Rep.  17.  Min- 
ing titles  cannot  be  questioned  collaterally:  Omar  t.  Soper,  11  Ool. 
880:  7  Am.  St.  Rep.  246.  One  who,  though  not  a  party  to  the  record, 
defends  or  prosecutes  an  action  by  employing  counsel,  paying  costs, 
and  doing  those  things  that  are  generally  done  by  a  party,  is  bound 
liy  tliA  Judgment  therein:  Note  to  Hill  t.  Bain,  2  Am.  8t  Rq^  878, 


DsNTBR  City  Railway  Co.  v.  DfiiryBR. 

[21  Colorado,  SSO.] 

MUNICIPAL  OORPORATIONS-ORDINANCBS  -  RBASON- 
ABLBNESS.— A  city  ordinance  cannot  be  pronounced  unreasonable 
as  a  police  regulation  without  some  data  or  eyidence  showing  its  un- 
reasonableness. 

MUNICIPAL  CORPORATIONS— LICENSE  TAX— RUNNING 
STREET-GARS.— The  charter  of  a  city  conferring  upon  It  power 
'^xdnslTely  to  license,  regulate,  and  tax  any  or  all  lawful  occupa- 
tlons.**  etc.,  authorizes  it  to  exact  of  a  company  running  strcpt-rars, 
a  fixed  sum  per  car,  as  a  license  tax,  and  does  not  oonflict  with  a 
constitutional  proTision  requiring  taxes  to  be  uniform. 
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TAXES— CONSTITUTIONAL  PROVISION  AS  TO  UNI- 
FORMITY.—A  coDStitutlonal  provision  requiring  all  taxes  to  "^  be 
uniform/'  etc.,  applies  only  to  a  direct  tax  upon  property,  and  does 
not  apply  to  taxation  imposed  upon  privileges  and  occupations. 

TAXBS-SPEOIFIO  TAX— LBGISULTIVB  POWER.  — Tha 
levy  of  a  specific  tax,  such  as  Imposing  a  license  tax  u^n  the  bual* 
ness  ot  running  street-car8»  la  a  valid  exercise  of  the  legislative 
power. 

MUNICIPAL  CORPORATIONS— PENALTY— FAILURE  TO 
PAY  LtAWFVIj  LICENSE  TAX.— A  city  council  has  power  to  pre- 
scribe a  penalty  for  a  failure  to  pay  a  lawful  license  tax,  where  the 
charter  gives  the  council  power  to  exact  such  a  tax  and  to  make  all 
ordinances  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  power  specified  in  its  charter,  and  to  enfozee  the  same 
by  appropriate  fines,  imprisonment,  or  other  penalties. 

Wolcott  ft  Yaile  and  H.  F.  May,  for  the  appellant 

F.  A.  Williams,  0.  W.  Whitfoid,  and  A.  B.  Seaman,  for  the 

appellee. 

^^  OODDABD,  J.  On  the  tihiid  day  of  OGbober,  1889,  the 
Denver  City  Bailway  Company  instituted  this  action  to  restrain 
the  city  of  Denver  and  its  oflScers  from  prosecuting  cases  against 
it  and  its  employ&  for  operating  its  horse-csiB^  in  violation  of  a 
certain  otrdinance  of  the  city  adopted  in  1886,  and  amended  in 
1888,  which  provides,  inter  alia,  as  follows: 

'^Section  1.  It  shall  he  unlawful  for  any  person  or  persons  to 
hire  out,  keep  or  use  for  hire,  or  cause  to  he  kept  or  used  for 
hire,  for  the  carrying  or  conveying  of  persons,  or  run  on  •^^  es- 
tablished lines  within  the  city  limits  of  the  city  of  Denver,  any 
hackney  coach,  cab,  omnibus,  express  wagon,  herdic  coach,  street- 
car, vehicle  or  vehicles,  carriage  or  carriages  of  any  description  or 
name  whatsoever,  without  a  license  first  had  and  obtained  ao  to 
do." 

'^Sec.  14.  There  shall  be  charged  and  paid  to  the  city  treasnneor 
for  the  use  of  the  dty  of  Denver,  on  iesuing  the  said  Uoenses,  by 
the  parties  to  whom  they  may  be  granted,  the  following  sums: 
....  2.  For  all  omnibuses  and  accommodab'on  coaches,  herdic 
coaches,  and  street-cars  running  upon  established  lines  and  at 
stated  periods,  from  place  to  place  within  the  city,  shall  he 
charged  for  license,  each,  the  sum  of  ten  dollars  per  annum.^ 

By  section  14,  as  amended  in  1888,  the  license  fee  for  each 
was  increased  from  ten  dollars  to  twenty-five  dollars  per  an- 
num. The  company  averred  its  willingness  to  pay  a  fee  of  ten 
dollars,  as  it  had  theretofore  done,  but  refused  to  pay  the  earn 
of  twenty-five  doUars,  on  the  ground  that  the  latter  is  unreason- 
able and  in  excess  of  the  amount  necessary  to  pay  the  expenaee 
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of  police  Tegulation,  and  is,  in  fact»  a  tax  upon  its  property^  and 
hence  unlawful  and  yoid.  The  eyidence  introduced  upon  the  trial 
of  the  cause  is  not  preserred  by  a  bill  of  exceptions^  but  the  court 
below  made  the  following  findings:  '^l.  That  the  license  for  po- 
lice regulation  does  not>  under  the  testimony  offered,  justify  a 
greater  license  than  seventeen  dollars  and  fifty  cents  per  car,  as 
heretofore  found,  but  that  the  wording  of  the  city  charter  gives 
tibe  dtj  the  right  to  tax  as  well  as  to  Ucense  for  poUoe  regula- 
tion, and  that  the  charter  of  the  plaintiff  oompany,  approved 
January  10,  1867,  in  no  way  exempts  it  from  paying  such  tax; 
2.  That  the  dty  council,  having  the  power  to  assess  said  tax 
at  the  sum  of  twenty-five  dolkis  per  car,  and  having  elected  to 
do  80,  that  the  same  is  legal;  3.  That  the  temporary  injunction 
heretofore  issued  in  this  cause  should  be  dissolved  at  the  cost 
of  the  plaintiff.'' 

To  the  judgment  dissolving  the  temporary  injunction  and  dis- 
fniamng  the  action,  the  oompany  and  the  <ntj  prosecuted  ^'^ 
writs  of  error  from  the  court  of  appeals.  That  court,  in  an  elab- 
omte  opinion,  reported  in  2  Col.  App.  84^  reversed  the  court  be- 
long upon  its  finding  that  the  dty  was  empowered  to  tax,  as 
well  as  to  license,  for  police  regulation,  but  aifinned  its  judg- 
ment of  dismissal  upon  the  ground  that  the  record  was  devoid  of 
any  showing  that  the  sum  of  twenty-five  dollars  was  an  unrea- 
sonable charge  for  police  vegulation.  Both  parties,  being  dis- 
satisfied with  this  judgment,  bring  the  case  here  for  review.  The 
ocrmpany  insist  that  the  finding  of  the  oouit  below — that  the  tes- 
timony offered  did  not  justify  a  charge  of  twenty-five  dollars  for 
police  regulation— Js  conclusive  as  to  its  right  to  maintain  the 
action,  under  the  doctrine,  announced  by  the  court  of  appeals, 
iiiAt  the  city  is  not  authorized  to  assess  a  license  tax.  The  city, 
on  the  contraiy,  contends  that  the  court  of  appeals  erred  in  hold- 
ing that  the  ordinance  could  not  be  upheld  as  a  legitimate  exer- 
cise of  its  power  to  tax  the  business  of  running  street  railway 
ears. 

In  the  view  we  take  of  these  respective  contentions,  it  becomes 
unnecessary  to  discuss  the  validity  of  the  ordinance  as  a  police 
regulation,  or  to  determine  irhether,  upon  the  record,  the  find- 
ing of  the  court  below  is  conclusive  upon  the  fact  that  twenty- 
five  dollars  exceeds  the  necessary  and  legitimate  expense  of  issu- 
ing the  license  and  providing  police  supervision.  And  in  this 
regard,  if  the  court  of  appeals  was  oorrect  in  holding  that  the 
finding  of  the  court  below  was  not  an  authoritative  finding  of 
fact  based  upon  the  evidence,  but  the  result  of  personal  observar 
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tion  ojily^  and  hence  not  conclusive  upon  this  review,  we  fully 
concur  in  the  conclusions  reached  by  the  learned  writer  of  that 
opinion,  that  ^'this  court  cannot  interpose  its  opinion  and  guess 
at  a  cost  of  administration,  nor  take  the  judgment  of  the  court 
below,  as  against  the  judgment  of  the  city  council/'  and  without 
suiBdent  data  or  evidence,  pronounce  the  ordinance  unreason- 
able as  a  police  regulation. 

But  upon  the  more  important,  and,  as  we  regard  it,  the  de- 
cisive, question  in  the  case— "whether  the  city,  under  its  char- 
ter, has  the  power  to  tax,  as  well  as  to  license  and  regulate,  ^*"^ 
the  business  of  the  railway  company*' — ^we  are  unable  to  concur 
with  either  the  reasoning  or  the  conclusion  of  the  oouirt  of  ap- 
peals. That  taxation  is  clearly  a  legislative  prerogative,  aud  may 
be  conferred  upon  a  municipality  by  that  branch  of  the  govern- 
ment in  such  measure  and  for  such  purposes  as  it  may  deem  ex- 
pedient, 00  long  as  it  observes  the  limitations  and  reatraints  of 
the  organic  law,  is  not  questioned  or  denied.  ITor  do  we  under- 
stand that  the  language  of  the  charter  of  1885,  which  in  ex- 
press terms  confers  upon  the  city  of  Denver  power,  "exclusively, 
to  license,  regulate,  and  tax  any  or  all  lawful  occupations,''  etc., 
16  held  to  be  insuffident  to  authorize  the  city  to  impose  the  tax 
in  question,  if  such  grant  of  power  is  not  inhibited  by  our  state 
constitution.  But  it  is  asseitted  thait  the  charter  pivmsion,  in  eo 
far  as  it  attempts  to  confer  the  power  to  tax,  is  in  conflict  with 
section  3,  article  10,  which  provides:  "All  taxes  shall  be  unifoim 
upon  the  same  class  of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  shall  be  levied  and  collected 
un^er  general  laws,  which  shall  prescribe  such  regulations  as 
shall  secure  a  just  valuation  for  taxation  of  all  property^  real  and 
personal." 

In  this  we  think  the  court  of  appeals  is  in  error.  It  seems  to 
be  ahnoet  universally  accepted  that  this,  and  like  coDstttational 
provisions,  refer  to  the  levy  of  ad  valorem  taxes  upon  property, 
and  do  not  apply  to  taxation  imposed  on  privileges  and  occupar 
tions.  Sedgwick  on  Statutory  and  Constitutional  Law,  second 
edition,  504-507,  referring  to  similar  provisions  contained  in  the 
constitutions  of  various  states,  says:  ^Tn  oonstming  these  pro* 
ymoLB,  it  has  been  held,  in  many  of  the  states,  that  the  words 
^equal  and  imiform'  apply  only  to  a  direct  tax  on  property;  and 
that  the  clause  in  regard  to  uidformity  of  taxation  does  nxyt  limit 
the  power  of  the  legislature  as  to  the  objects  of  taxation,  but  i» 
only  intended  to  prevent  an  arbitraiy  taxation  of  property,  tto-^ 


April,  1895.]    Dbnvbb  City  By.  Co.  v.  Denvbb.  243 

carding  ix>  kind  or  quality^  ^thout  regard  to  Talae.  Spedfio 
taxes,  have,  therefore,  been  auatained  m  a  valid  exerase  oi  the 
l^islative  power.'' 

^^  Burroaghfl  on  Taxatioin,  section  54^  lefemng  to  the  same 
eubjecit,  says:  ^'Theee  proYiaiona,  ae  a  general  rule,  are  held  to 
apply  to  property  alone,  and  not  tx)  include  taxation  on  priYileges 
or  occupationa.^'  Among  the  numeroua  decisions  to  the  same 
effect,  see  Desty  on  Taxation,  see.  36,  p.  191;  Newton  y.  Ainhi* 
son,  31  Kan.  151;  47  Am,  Rep.  486;  Ex  parte  Kobinson,  12  Ner. 
263;  28  Am.  Sep.  794;  Walcott  y.  People,  17  Mich.  68;  San  Jose 
T.  San  Jose  etc.  B.  B.  Co.,  53  CaL  475;  Ex  parte  Miiande,  73 
Cal.  365;  Sawyer  y.  Alton,  8  Scanu  129;  Marmet  y.  State,  45 
Ohio  St.  63;  Commonwealth  y.  Moore,  25  Oratt  951;  American 
Union  Ex.  Co.  y.  St.  Joseph,  66  Mo.  675;  27  Am.  Bep.  382;  St. 
Louis  Y.  Oreen,  7  Mo.  App.  468;  DaYis  y.  Mayor  etc.  of  Macon,  64 
Ga.  128;  37  Am.  Bep.  60. 

In  the  latter  case,  the  court  had  under  oansLderation  an  ordi- 
nance enacted  by  the  city  of  Ifocon  providing  that,  among  others, 
letail  butchers  diould  pay  a  license  of  fifty  dollars  per  aonum; 
and  that  further  imposed  a  tax  of  twenty-five  dollars  upon  each 
wagon  used  in  their  business.  The  oontenition  there  was,  that 
the  ordinance  was  violative  of  the  comrtitutional  requirement  that 
ill  taxes  shall  be  uniform,  and  upon  this  point  Justice  Bleckley, 
qpeaking  lor  the  court,  says:  *1t  is  insisted,  further,  that  by  the 
tax  upon  the  wagon,  the  ad  valorem  principle  of  the  oonkitu- 
tioQ  is  violated.  This  objection  proceeds  upon  the  theory  that 
the  wagon  is  mere  property,  and  subject  only  to  state  and  county 
taxes;  •  •  •  .  which  taxes  have  been  duly  assessed  and  paid. 
The  complainants  contend  that,  having  paid  all  taxes  on  the 
value  of  the  wagon  as  property  with  which  thej  are  chargeable^ 
they  cannot  be  required  to  pay  an  additional  specific  tax  to  tiie 
dty  upon  the  same  property.  But,  as  akeady  stated,  the  tax  now 
in  queetioQ  is  not  a  property  tax,  but  a  business  tax.  The  wngoo 
IS  treated  as  an  instrument  used  in  carrying  on  tiie  business  of 
tiie  complainants  within  the  dty,  and  it  has  been  ruled,  end  no 
doubt  rightiy  ruled,  that  the  number  and  kind  of  vehicles  may 
be  regarded  in  measuring  a  tax  of  "^  this  description.  That 
ibe  complainants  are  in  no  default  to  the  state  and  county  in 
respect  to  taxes  upon  Ibe  valne  of  the  wagon  as  property  is  no 
protection  to  tiiem  against  the  business  tax  no^  demanded.'' 

We  qnote  thus  fully  because  of  the  similarity  of  that  case  fai 
principle  with  the  one  at  bar,  and  because  the  language  of  the 
learned  justice  is  pertinent  to  the  contention  of  counsel  for 
the  company  in  this  case.    In  the  ease  of  St.  Louis  v.  Green,  7 
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Mo.  App.  468^  the  court  had  under  consideiration  the  Telidity  of 
an  oidinance  imposing  a  tax  upon  wagosfl  used  in  the  stpeels  of 
81  Lonis  for  pufrposes  of  traffic^  and  for  pri^ute  purpoees.  The 
iTBlidity  of  the  ordinance  was  attacked  upon  the  ground  that  it 
vms  in  derogation  of  a  like  proyiaion  of  the  constitution  of  Mi^ 
souxi;  and  in  an  elaborate  argument  upholding  the  ^Blidrty  of 
the  ordinance.  Judge  Bakewell^  who  delivered  the  opinion  of  the 
courty  uaed  this  language:  ''The  constitutional  provision  that 
all  property  subject  to  taxation  in  the  state  shall  be  taxed  accord- 
ing to  its  value  is -undoubtedly  biofding  upon  the  legislative  body 
when  it  exercises  the  taxing  power;  but  this  provision  is  not  vio- 
lated when,  as  in  tho  case  at  bar,  the  tax  is  not  a  tax  predsely 
npon  the  object  itself,  but  rather  upon  the  exercise  of  the  civU 
right  of  ming  that  object  •  •  .  •  And  though  imrpoeed  for  reve- 
nue, and  not  for  police  pusposes  at  all,  it  is  a  tax  of  the  nature  <)f 
a  license,  because  it  is  a  pennission  to  do  that  which,  after  the 
passage  of  the  ordinance,  it  becomes  unlawful  to  do  waithout 
having  obtained  the  permission.'' 

The  pertinency  of  this  decifiion  to  the  question  we  have  under 
consideration  is  found  in  the  fact  that  the  tax  theron  uphdd 
was  imposed  upon  vefhicles  subject  also  to  taxation  as  propeity, 
vand  in  the  further  fact  that  the  giant  of  power  in  the  charter  ol 
the  city  of  St.  Louis  was  identical  with  that  in  the  charter  of  tiie 
tnly  of  Denver,  to  wit,  "bo  license,  regulate,  end  tax,"  etc 

This  case,  on  appeal  to  the  supreme  court,  was  affirmed  in  all 
particulars,  except  the  holding  of  the  court  of  appeals  ^'^  to 
the  effect  that  the  ordinance  was  invalid  in  so  far  as  it  authorized 
the  conviction  for  a  misdemeanor,  and  a  punishment  by*  fine. 
The  case  of  Pahner  v.  Way,  6  Col.  106,  is  relied  on  by  the 
leaoned  writer  of  the  opinion  of  the  court  of  appeals  as  announc- 
ing a  different  doctrine;  and  the  case  of  Wilson  v.  Chiloott,  13 
Col.  600,  accepting  the  doctrine  therein  laid  down  as  stai^  de- 
cisis, is  cited  therewith  in  support  of  the  conclusion  i^eached  in 
that  opinion.  But  since  its  rendition  those  cases  have  been  ex- 
pressly overruled  by  this  court  in  the  case  of  Denver  v.  Knowles, 
17  Ool.  204,  as  being  ''against  the  etrong  cuifcnt  of  authority." 
And  the  rule  announced  in  the  latter  case,  in  so  far  as  it  has  any 
application  to  the  question  before  us,  is  in  conformity  with  the 
views  herein  expressed. 

It  is  clear  from  the  foregoing  that  the  imposition  of  a  tax 
npon  occupations  is  not  governed  by  the  rule  of  uniformity  pre- 
scribed in  article  10,  section  3,  of  the  state  constitution,  and 
neither  expressly  nor  by  implication  is  the  legislature  inhibited 
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thereby  from  conferring  upom  the  city  the  power  to  exact  such  a. 
tax.  And  our  conclusion  is,  that  the  legislature,  having  in  ex- 
press termB  conferred  upon  tiie  city  the  power  to  tax,  as  well  aa. 
to  license  and  r^ulate,that  the  enactment  of  the  ordinance  under 
eonsideratio(Q  waa  a  legitimate  exercise  of  that  power,  and  the 
charge  for  license  therein  provided  may  bo  enforced  as  a  valid 
tax. 

It  is  further  contended  by  counsel  for  plaintiff  in  error  that 
if  the  tax  be  valid,  the  ordinance  cannot  be  enforced  in  tha 
manner  proyided;  that  it  must  be  collected  as  other  taxes,  and 
not  by  enforcing  a  penalty  for  failure  to  pay  for  the  license.  W» 
cannot  give  our  assent  to  this  proposition.  Section  21,  article  2,. 
of  the  city  charter  provides:  ^'The  city  council  shall  have  power 
to  make  all  ordinances  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  powers  specified  in  this  act,  .  •  •  . 
and  to  enforce  the  same  by  aj)propriate  fines,  imprisonment,  or 
other  penalties.*' 

In  St.  Louis  ▼.  Sternberg,  69  Mo.  289,  Norton,  J.,  speaking  to 
this  point,  said:  '"^'^  *'Such  ordinances  have  been  uniformly  up- 
held when  brought  to  the  attention  of  this  court."  In  support 
of  the  power  of  municipal  corporations  to  recover  SmieB  and  pen- 
alties against  persons  not  comiplying  with  similar  ordinances,  he 
cites  Cincinnati  v.  Buckingham,  10  Ohio,  257,  Shelton  v.  Mayor 
of  Mobile,  30  Ala.  540,  68  Am.  Dec.  143,  Vandine,  Petitiooier, 
ete.,  6  Pick.  187,  17  Am.  Dec.  351,  Chilvers  v.  Peaple,  11  Mich. 
43,  and  adds:  "This  is  not  a  proceeding  on  the  part  of  the  city 
to  collect  the  amount  of  license  required  by  the  ordinance,  but 
is  instituted  to  recover  a  fine  for  a  breach  of  it  commifcbed  by  de- 
fendant in  practicing  law  without  such  license,  and  although  he 
may  be  subjected  to  the  payment  of  the  fine,  he  would  not  there- 
by be  entiiied  to  the  license." 

We  are,  therefore,  of  the  opinion  that  iJhe  "trial  court  was  cor- 
reot  in  holding  that  the  city  had  the  rig'ht  to  exact  the  sum 
claimed  as  a  license  tax,  under  the  terms  of  its  charter,  and  upon 
this  ground  its  judgment  should  be  sustained,  and  the  judgment 
of  the  court  of  appeals  affirming  the  dismissal  of  the  action  ia 
affirmed. 


MUNICIPAL  CORPORATIONS  —  LICENSE  TAX  — RUNNING 
8TREarr-CARS.  —  Persons  carrying  on  various  occupationR  may, 
without  a  violation  of  the  Fourteenth  Amendment,  be  required  to 
take  out  a  license  and  pay  a  fee  therefor:  See  monographic  note  to 
State  T.  Goodwill,  25  Am.  St.  Rep.  870,  885,  on  the  Fourteenth 
Amendment,  considered  with  relation  to  special  prlvllegee,  burdens, 
and  restrlctlona.   The  legislature  may,  by  general  law,  confer  upon 
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cdtles  and  towns  the  power  to  lmpo«e  occupation  or  Bcense  taxea 
for  municipal  purpoees:  Magneau  t.  Fremont,  30  Nob.  843: 
27  Am.  St  Rep.  436.  A  state  has  tbe  right  to  tax  railway  cars 
found  within  Its  boundaries:  Denver  etc.  Ry.  Co.  t.  Oburch,  17  €oL  1; 
81  Am.  St  Rep.  252;  and  a  municipal  ordinance  imposing  a  license 
tax  ui)on  railway  cars  traversing  the  streets  of  the  municipality 
Is  a  police  regulation,  and  la  valid  as  such,  there  being  nothing  to 
ahow  that  It  is  unreasonable:  Frankford  etc.  Ry.  CJo.  v.  Philadelphia, 
C8  Pa.  St  119;  96  Am.  Dec.  242.  The  exaction  of  a  license,  whether 
by  the  state  or  a  municipality,  does  not  violate  a  constitutional  pro- 
vision respecting  uudformi'ty  and  equality  of  taxation:  See  mono- 
graphic notes  to  People  v.  Naglee,  62  Am.  Dec.  832,  on  the  power  of 
the  state  to  exact  licenses,  and  charge  therefor,  and  Robinson  v. 
Mayor  of  Franklin,  34  Am.  Dec.  638,  on  general  limitations  upon 
the  power  of  municipal  corporations  to  pass  ordinances.  Irrespective 
of  statutory  authority,  a  munlclimlity  has  Implied  power  to  provide 
for  the  enforcement  of  its  ordinances  by  the  Imposition  of  reasonable 
and  proper  fines  or  pecuniary  penalties.  The  power  to  enact  tbcra 
involves  all  the  incidents  necessary  to  enforce  them:  Detroit  v.  Fort 
Wayne  etc.  Ry.  Co.,  95  Mich.  456;  85  Am.  St.  Rep.  580;  Ulrlch  v.  St. 
Louis,  112  Mo.  138;  84  Am.  St  Rep.  872,  and  note;  Tarkio  T.  Cook, 
120  Mo.  1;  41  Am.  St  Rep.  678. 

TAXES— EQUALITY  AND  UNIFORiMITY.— Th«  constitutional 
provision  that  "taxation  shall  be  equal  and  uniform**  applies  only  to 
direct  taxation  upon  property  as  such:  People  t«  Oolemaxi,  4  OaL  46; 
W  Am.  Dec  681. 


WiLOOX   V.  JOHW. 

[21  COLOKilDO,  887.] 

PTTBLTCJ  LANDS— MORTGAGE  OR  DEHD  OF  TRUST  BY 
PRB-DMPTOR.— A  pre-emptor  of  public  land  may,  b^ore  making 
final  proof,  and  obtaining  a  receiver's  certificate,  mortgage  the  land, 
or,  acting  in  good  faith,  deed  it  In  trust,  as  nedther  Instrument  Ls  a 
**prant  or  co»veyance,"  within  the  prohibitory  clause  of  section  2262 
of  the  United  States  Revised  Statutes,  providing  that  any  grant  or 
conveyance  which  such  pre-emptor  may  have  made,  except  in  the 
hnnds  of  bona  fide  purahasers  for  value,  shall  be  null  and  void. 

PUBLIC  LANDS— COURTS— LAND  DEPARTMENT.— It  is  of 
the  highest  Importance  that  the  decisions  of  the  courts  respecting 
public  land  Should  be  in  harmony  with  the  rulings  of  the  land  de- 
X^artment 

Aotion  in  the  nature  of  qoctment  brongM  by  the  appellee, 
James  M.  John,  as  plaintiff,  to  recover  from  the  appellants, 
James  Wiloox  and  William  Moad,  a  quarter  aeetion  of  land  sit- 
uate in  Ijas  Animas  county.  The  patentee  of  the  land  in  qnes- 
tion  was  James  Hunt,  and  each  of  the  parties  to  this  suit  de- 
taigned  title  through  him.  The  title  to  the  land  was  in  the 
United  States  on  November  18,  1886.  Hunt  was  then  residing 
npon  it,  claiming  title  thereto  under  the  pre-emption  laws  of  ihe 
United  States,  and  executed  a  deed  of  trust  in  wliich  he  at* 
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tempted  to  coziTey  ibB  laaid  to  one  A.C.McChe8nej,as  irufitee^for 
Ibe  lue  of  one  W.  F.  HalL  ThiB  deed  was  executed  to  eecure 
the  payment  of  two  liimdred  and  four  doUara  which  Hunt  at  that 
iiine  borrowed  from  Hall  to  pay  the  ezpenMS  of  proYing  up  and 
pnichaaing  the  land  from  the  goyeniment.  No  part  of  it  was 
eyer  used  to  pay  for  the  land.  Hunt  did  not,  in  fact,  make 
final  proof  and  entry  at  that  time,  but  aoon  afterward  caused  the 
greater  part  of  the  money  to  be  paid  to  A.  C.  McOhesney,  the 
trasbee,  who  Tetumed  one  hundred  and  forty  dollars  of  it  to 
William  Hall,  to  be  applied  in  pait  to  the  eaiisfaction  of  the 
note  given  to  Hunt  On  June  20,  1888,  Hunt  did  prore  up  and 
receiYed  his  certificate  of  purchase.  A  judgment  for  the  sum  of 
four  hundred  and  twenty-seyen  doUaia  had  been  obtained,  on 
March  16, 1888,  against  8*  A.  Pauley  and  Heiuy  Gooi^ge,  in  the 
district  court  of  Las  Animas  county,  and  the  plaintifb  claimed  a 
lien  on  the  real  ostate  then  owned  by  the  defendant  or  which  he 
might  thereafter  acquire.  Execution  waa  issued,  and  delivered  to 
ttie  aherifF,  and,  after  Hunt  obtained  title  to  the  land^  this  exe- 
eation  wcis  levied  upon  the  land  in  question,  and  it  waa  sold  and 
deeded  by  the  sheriff  to  the  plaintiff  in  this  action.  On  June  26, 
1888,  Hunt  executed  a  warranty  deed  ix>  the  defendant^  Wiloox, 
which  was  immediately  recorded  with  the  proper  officer  of  Las 
Animas  county.  The  levy  and  sale  under  the  execution  were 
made  aubaequent  to  the  cony^anoe  to  Wilcox,  and  the  filing  of 
the  same  for  record.  There  was  a  judgment  for  the  plaintiff 
under  the  fiirst  claim  of  title  stated  in  the  opinion^  end  the  de* 
fendanta  appealed. 

Northcutt  ft  Franb,  for  the  appeUanta. 

Jaanee  M.  John,  for  tilie  appellee. 

**^  HAYT,  C.  J.  Appellee  claims  titie  through  two  eouices, 
via:  1.  A  purehaae  made  imder  the  trust  deed  of  the  pre-emptor 
to  McChesney,  to  secure  the  payment  of  a  debt  due  from  him  to 
Hall;  2.  The  judgment,  levy,  and  sale  resulting  from  the  suit  of 
Pauly  and  Qeorge. 

It  is  conceded  that  the  title  under  the  deed  of  trust  is  prior 
in  point  of  time  to  that  claimed  by  appellants,  and  it  is  also  ad- 
mitted that  all  the  neceesary  stepe,  such  as  recording,  foreclos- 
ures, etc,  under  the  trust  deed  were  duly  taken,  the  single  ques- 
tion being  as  to  the  right  of  a  pre-emptor  to  mortgage  the  land 
before  Tnalring  final  proof  and  obtaining  a  reoeiver's  receipt  for 
the  same. 

Appellants  claim  that  a  trust  deed  given  under  such  circuni- 
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fitancee  is  in  oontrayentioii  of  section  3368  of  the  Beiviaed  St&fc* 
utes  of  the  United  States^  which  requires  of  the  pre-empixMV 
among  other  things^  an  oath  '^that  he  hae  not  settled  upon  and 
improved  anch  land  to  aell  the  same  on  speculation^  but  in  good 
faiih,  to  appropriate  it  to  his  own  exclusive  use;  and  that  he  haa 
not^  directly  or  indirectly^  made  any  agreement  or  contraet,  in 
any  way  or  manner,  with  any  person  whatsoever,  by  which  the 
title  which  he  might  acquire  from  the  goveimment  of  the  United 
States  should  inure,  in  whole  or  in  part^  to  the  benefit  of  any 
person  except  himself/'  It  is  further  provided  thai  **any  grant 
or  conveyance  wMeh  he  may  have  made,  except  in  the  hands  of 
bona  fide  purchasers  for  a  valuable  consideration,  shall  be  null 
and  void,  except  as  provided  in  section  3388/' 

It  has  been  held  in  a  few  cases  that  a  mortgage  or  a  deed  of 
trust  upon  land  is  a  grant  or  conveyance  within  the  meaning  of 
the  statute,  and  consequently  void:  Brewster  v.  Madden,  15  Kan. 
349;  Brake  v.  Ballou,  19  Kan.  397;  Ainaworth  »^*  v.  Miller,  20 
Kan.  330.  And  this  seems  to  have  been  the  ruling  of  the  land 
department  at  one  time,  but  as  early  as  1883,  Mr.  Teller,  the 
secretary  of  the  interior,  called  attention  to  the  unsoundness  of 
the  prior  decisions  of  the  department,  and  in  a  carefully  prepared 
opinion  held  that  the  mere  possibility  of  a  title  resulting  for  the 
benefit  of  another  person,  as  in  the  caee  of  a  mortgage,  was  not 
sufficient  to  prevent  the  pre-emptor  from  obtaining  patent.  The 
rule  then  announced  has,  we  think,  been  uniformly  followed  by 
the  department  since.  It  is  founded  upon  sound  reasons,  and  in 
practice  it  has  not  infrequently  been  of  benefit  to  settlers  in  ne- 
gotiating loans  to  carry  them  over  periods  of  drouth,  or  of  busi- 
ness depression,  and  should  be  maintained  if  not  inconsistent 
with  the  terms  of  the  statute,  as  it  is  of  the  highest  importance 
that  the  decisions  of  the  courts  in  these  matters  should  be  in 
barmony  with  the  rulings  of  the  land  department. 

The  rule  contended  for  by  appellants,  whereby  a  mortgage  is 
held  to  be  interdicted,  is  founded  upon  a  somewhat  forced  con- 
struotion  of  the  words  "grant"  and  "conveyance**  as  used  in  the 
statute.  By  the  later,  and,  as  we  think,  the  better  considered 
eases,  it  is  held  that  neither  a  mortgage  nor  a  deed  of  trust  is  a 
grant  or  a  conveyance  within  the  prohibitory  clause  of  the  etet- 
ute:  Norris  v.  Heald,  13  Mont.  382;  33  Am.  St.  Bep.  681;  Puller 
V.  Hunt,  48  Iowa,  163;  Jones  v.  Tainter,  15  Minn.  613. 

It  is  not  claimed  in  this  case  that  the  deed  of  trust  was  ex- 
ecuted for  any  purpose  prohibited  by  the  statute.  On  the  con- 
trazy,  the  bona  fides  of  the  transaction  is  admitted.    The  title 
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procnred  by  plaintiff  as  a  result  of  the  forecloeure  and  sale,  be- 
ing in  all  respects  regular^must  be  upheld.    This  renders  any  con- 
aideration  of  appellee's  second  source  of  title  unDecesBaiy. 
The  judgment  of  the  district  court  is  affirmed. 


XaenmlnraxioeB  by  Pre-emptor*  and  Other  OlftimantB  of  Publle  lA&di. 

AH  laws  authorizing  the  pre-emption  of  public  lands  were  repealed 
by  fhe  act  of  March  8,  1891,  with  a  sarlng  of  rights  as  to  pending 
daims:  See  1  Supp.  IT.  B.  Bey.  Btats.,  sec.  4,  p.  042.  The  dedsiona 
of  the  courts,  under  the  pre-emption  laws,  as  to  the  right  of  a  pre-emp- 
tor  to  mortgage  his  claim  haye  not  been  uniform.  Prior  to  April  24, 
1882,  the  land  department,  following  the  precedent  of  an  early  decis- 
ion, held  that  an  outstanding  mortgage  glTen  by  a  pre-emptor  upon 
the  lands  embraced  in  his  filing  defeated  his  right  of  entry,  upon  the 
piomid  that  such  mortgage  was  a  contract  or  agreement  by  which 
title  to  the  lands  ''might"  inure  to  some  other  person  than  himself* 
contrary  to  the  provisions  of  section  2262  of  the  United  States 
ReTlsed  Statutes;  but  a  careful  consideration  of  this  section,  in  Lar« 
MD  ▼.  Weisbedcer,  1  Dec  Dept  Int.  409,  lead  Mr.  Teller,  secretary  of 
the  interior,  to  a  different  conclusion,  and  to  the  opinion  that,  uiUess 
it  should  appear,  under  the  rules  of  law  applicable  to  the  construction 
of  contracts,  or  otherwise,  that  the  title  would  inure  to  another  per- 
son, it  did  not  debar  the  right  of  entry:  and  that  "the  mere  possi- 
bility" that  the  title  might  so  result,  as  in  the  case  of  an  ordinary 
mortgage,  was  not  suflBicient  to  forfeit  the  claim.  In  the  secretary's 
opinion,  the  pre-emptor's  right  of  entry  could  not  be  defeated  by  the 
statute  under  consideration,  unless  it  appeared  that  there  was  a  con- 
tract by  the  force  of  which  title  to  the  land  would  rest  in  some 
other  p^?son,  and  that  such  was  trls  intention  at  the  1 1  me  of  making 
It  On  the  contrary,  if  the  mortgage  was  a  mere  security  for  money 
loaned,  and  the  contract  did  not  necessarily  divert  the  title  from  bim« 
it  was  not  considered  to  be  such  a  contract  or  agreement  as  is  prohib- 
ited by  the  statute  in  question.  "This  law,"  said  the  secretary,  'Vas 
intended  to  prevent  speculative  entries;  but  if  a  pioneer  settler, 
struggling  for  a  home  for  himself  and  family,  is  compelled  by  bis 
necessities  temporarily  to  mortgage  bis  land,  that  he  may  pay  for  it 
and  secure  It  to  himself,  and  his  good  faith  is  manifest,  and  in  the 
absence  of  all  fraudulent  or  illegal  puri>ose8,  I  discover  no  reason 
why  the  government  can  reasonably  object  thereto,  or  that  it  is 
within  any  prohibition  of  the  law." 

Before  Larson  t.  Welsbecker,  1  Dec.  Dept  Int  409,  was  decided, 
the  decisions  of  the  courts  as  to  the  validity  of  a  mortgage,  or  deed 
of  trust,  by  a  pre-emptor  were  not  uniform.  Thus,  it  was  held  that 
a  mortgage  of  pre-empted  lands  executed  by  the  pre-emptor  after  the 
proofs  were  made,  but  before  the  patent  issued,  pursuant  to  an  agree- 
ment made  before  the  piXK^s,  was  void:  Woodbury  v.  Dormaii.  16 
Minn.  838;  but  this  case  was  overruled  in  Jones  v.  Tainter,  16  Minn. 
612,  where  such  a  mortgage  was  held  to  be  valid.  In  MoOue  v.  Smith, 
0  Minn.  282,  86  Am.  Dec.  100,  a  veo^bal  agreement  with  a  pre- 
emptlonert  that.  In  consideratiim  of  money  advanced  for  the  purpose 
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of  purchasing  the  land  and  paying  costs  and  Incidental  ezpenaoi* 
the  lender  should  hare  a  lien  upon  the  land  to  secnre  the  r^ayment 
thereof,  and  that  the  terms  of  the  agreement  and  charge  on  the 
premises  should  be  eTidenced  by  a  note  and  mortgage  or  other  mem- 
orandum in  writing,  as  the  parties  might  be  advised  when  the 
transaction  should  be  consummated,  was  held  to  be  Toid  under  the 
statute  of  frauds,  where  the  agreement,  as  a  yei:1>al  contract,  stood 
alone.  But,  where  the  note  and  mortgage  were  executed  in  per- 
formance of  such  verbal  agreement,  and  received  as  such,  the  con- 
tract was  regarded  as  executed,  and  it  was  considered  that  the  stat- 
ute of  frauds  furnished  no  defense.  Yet,  the  contract  having  been 
made  prior  to  the  purchase  of  the  land,  it  was  held  to  be  clearly 
within  the  prohibitory  federal  statute  as  to  grants  or  conveyances. 
The  contract .  being,  therefore,  illegal  and  void,  the  note  and  mort* 
gage,  being  the  fruit  of  that  contract,  necessarily  fell  with  It.  In 
Sharon  v.  Wooldrick,  18  Minn.  854,  the  mere  facts  that  a  pre-emptor 
borrowed  money  to  pay  for  the  land  pre-empted,  and  after  perfecting 
the  pre-emption,  and  receiving  the  pre-emption  certificate,  conveyed 
the  land  on  the  same  day  to  the  lender,  were  held  not  to  invalidate 
the  deed,  or  to  raise  any  inference  of  a  previous  contract  prohibited 
by  the  pre-emption  law. 

Since  the  ruling  in  Larson  v.  Weisbecker,  1  Dec.  Dept.  Int.  400, 
some  of  the  state  courts  have  held  that  a  contract  by  a  settler  apoa 
public  lands  of  the  United  States,  made  before  his  pre-emption  of  It 
to  convey  to  another  an  interest  in  the  land  in  consideration  of 
money  loaned  or  advanced  him  to  pre-empt  it,  Is  in  violation  of  sec- 
tion 2262  of  the  United  States  Revised  Statutes,  and  void:  Marshali 
V.  Cowles,  48  Ark.  862;  and  that  the  word  "mortgage"  is  included 
within  the  words  "grant  or  conveyance,"  as  used  in  that  section: 
Bass  V.  Buker,  6  Mont  442;  overruled,  however,  in  Norris  v.  H^ild, 
12  Mont  282,  83  Am.  St  Rep.  681,  in  which  Ohlef  Justice  Blake 
rendered  an  able  and  elaborate  opinion,  reviewing  all  of  the  author- 
ities, and  reached  the  conclusion  tha;t  an  ordinary  mortga^  of  his 
claim  by  a  pre-emptor  of  public  land  prior  to  the  time  of  making  his 
final  proofs  is  not  a  "grant  or  oonveyance"  within  the  prohibKory 
clause  of  the  statute  mentioned,  and  is  valid,  at  least  when  it  is 
given  to  secure  the  repayment  of  money  loaned  to  pay  for  the  land, 
or  in  any  manner  to  aid  the  mortgagor  in  perfecting  his  title.  And 
this  is  the  law:  See  the  principal  case;  Larson  v.  Weisbecker,  1  Dec 
Dept  Int.  40G;  Appeal  of  Ray,  6  Dec.  Dept  Int  840;  Haling  v.  Bddy, 
9  Dec.  Dept  Int  887;  Stewart  v.  Powers,  96  GaL  514;  Bobbins  v. 
Bunn,  54  111.  48;  5  Am.  Rep.  75;  Jones  v.  Tainter,  15  Minn.  512; 
Wright  V.  Sbumway,  1  Biss.  23.  The  point  has  not  been  directly  de- 
termined by  the  supreme  court  of  the  United  States. 

One  taking  a  mortgage  from  a  pre-emptor  before  the  issuance  of  a 
patent  takes  it,  however,  subject  to  the.  authority  of  the  commis- 
sioner of  the  general  land-office  to  cancel  the  pre-emption  entry, 
whereby  the  rights  acquired  under  the  mortgage  would  be  defeated. 
Hence,  a  mortgage  executed  by  a  grantee  of  one  who  made  an  unlaw- 
ful entry  before  such  cancellation,  and  while  the  title  was  In  the 
United  States,  would  be  invalid:  Freese  v.  Busk,  54  Kan.  S24i   Bol 
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tiie  mortgagee  cannot  be  defrauded  by  the  coUnslye  and  fraudulent 
cancellation  of  a  lawful  entry:  Freeee  ▼.  Bcouten,  63  Kan.  847. 

On  the  other  hand,  if  a  proposed  pre-emptor  has  made  a  mortgage, 
and  afterward  pre-empts  the  land  and  obtains  title,  the  title  Inuren 
to  {be  benefit  of  the  mortgagee,  though  the  pre-emptor  has  sold  the 
knd  to  a  third  party:  Christy  v.  Dana,  M  Oal  548;  42  Gal.  174;  Gamp 
T.  Grider,  62  GaL  20,  25;  Stewart  t.  Powers,  88  OaL  614,  521;  Wright 
T.  Shmnway,  1  Biss.  23.    So,  if  the  mortgagee  of  a  pre-emption  claim 
gets  DO  tHle  thrtmgh  the  mortgage,  *'thiB  is  not  an  objection  to  be 
raised  by  the  man  who  makes  it":  Whitney  t.  Buckman,  13  Gal.  530. 
Hence,  if  a  pre-emptor  sells  Ms  claim  while  the  title  is  in  the  United 
States,  takes  a  note  and  mortgage  for  the  purchase  money,  and  sues 
thereon,  the  mortgagor  is  estopped  to  plead  the  defense  of  a  want 
of  consideration:  Tadrtar  v.  Hall,  3  Gal.  263.    A  moortgagor  is  estopped 
from  asserting  the  iiwalidity  of  a  mortgage  executed  by  himself. 
Tartar  ▼.  Hall,  3    Glai.  2G3;  Stewait    T.    Powers,  08  Gal.  614,  661. 
So,   if   a    qualified    pre-emptor    mortgages    his    land    to  procure 
money  for  the  purpose  of   entering  the   land,  but  sells  it  subject 
to  the  mortgage,  and  the  grantee  assumes  and  agrees  to  pay  the 
mortgage,  the  latter,  in  an  action  by  the  mortgagee  to  foreclose  the 
mortgage,  is  est<H>P^  froon  showini^  that  the  nHxrt^g&ge  was  void  un- 
der the  pre-emption  laws  of  Gongress:  Green  t.  Houston,  22  Kan.  35. 
If  a  settler  on  public  lands,  entitled  to  a  pre-emption,  procures  a  cap* 
Italist  to  pay  the  purchase  money  into  the  land-office  of  the  United 
Sta-tes,  and  allows  him  to  take  the  receiyer's  certificate  in  his  own 
name,  or  makes  an  assignment  to  him  of  his  certificate  of  location  aa 
security  for  such  payment,  receiving  back  the  bond  of  the  capitalist 
tor  a  deed  upon  the  repayment,  on  a  certain  day,  of  the  purchaae 
money  with  interest,  this  is,  in  equity,  a  mortgage  of  the  land,  re- 
deemable by  the  settler  or  his  alienee  at  or  before  the  time  of  pay« 
ment,  accordln^T  to  the  condition  of  the  contract:  Wright  y.  Shum- 
WAy,  1  IKbs.  23.    But,  if  a  person  residing  on  pifblic  land  subject  to 
pre-emption,  executes  a  mortgage  thereon,  and  then  sells  the  land  to 
another,  who  takes  poesessian  and  subsequently  pre-empts  the  land 
and  obtains  a  title  from  the  United  States,  the  mortgage  cannot  be 
enforced  agalnat  the  title  thus  acquired  from  the  United  States,  be- 
cause the  pre-emptor  does  not  deraign  his  title  from  the  United  States 
through  the  person  who  executed  the  mortga-ge:  Bull  t.  Shaw,  48 
CaL  455.   If  a  party,  after  proring  up  on  his  pre-emption  claim,  and 
on  the  same  day,  borrows  money  to  pay  for  the  land  and  gives  a 
BMrtgage  thereon,  the  premises  may  be  subjected  to  the  payment  of 
tbe  mortgage,  tiiough  about  two  months  after  executing  the  mortp 
sage,  the  pre-emptor  deeded  away  sixty  acres  of  the  land  in  accord, 
ance  with  an  agreement  made  prior  to  the  entry  that  he  would  do  so. 
If  allowed  to  enter,  proye  up,  and  pay  for  the  same,  without  inter- 
ference from  the  grantee.   The  deed  has  no  priority  oyer  the  mort- 
SKge,  and  the  sixty  acres  are  sckbject  to  the  mortgage  lien:  Trezise  y. 
lAcy,  22  Kan.  742.   If  a  pre-emptor,  some  months  after  his  appllca^ 
tion,  giTes  a  mortgage  on  the  land  covered  thereby,  and,  about  six 
months  afterward,  relinquishes  his  pre-emption  claim,  and  Immedl- 
stely  files  a  homestead  entry  on  the  same  land,  the  mortgage  is  es« 
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tlnguished  by  the  rellnqalBhment,  and  does  not  attaeli  to  tbe  hoiiM- 
stead  entry:  Hebert  y.  Brown,  66  Fed.  Bep.  2.  Bnt  where  a  party, 
with  right  of  pre-emption  to  lands,  mortgages  his  Interest  for  a  ¥bI- 
naA>le  oanaideration,  and  afterward  enters  as  tenant  of  the  mortgagee, 
and  while  so  in  possession  makes  a  new  homestead  entry,  commutes 
the  same,  proves  his  occupation,  pays  the  price*  and  recelres  tttle^ 
snch  subsequently  acquired  title  inures  to  the  benefit  of  the  mcrt' 
gagee,  and  becomes  a  Hen  ug;>on  the  famd:  Spiess  y.  Neubex(g»  71  Wis. 
279;  6  Am.  St  Rep.  211. 

Mortgage  by  Homesteader. — ^Lands*originally  public  cease  to  be  public 
after  they  haye  been  entered  at  l^e  land-office  and  a  certificate 
of  entry  has  been  obtained:  Hastings  etc.  R.  R.  Oo.  y.  Whit- 
ney, 182  U.  S.  357,  861.  They  are  then  priyate  property,  of  which 
the  goyernment  agrees  to  make  a  conyeyance  as  soon  as  It  can.  In 
the  meantime,  it  holds  the  naked  legal  fee  In  trust  for  the  purchaser, 
who  has  the  equitable  title:  Cornelius  y.  Keeeel,  128  U.  S.  456,  400; 
Wisconsin  Cent.  R.  R.  Oo.  y.  Price  .County,  133  XJ.  S.  406.  Under  the 
United  States  homestead  laws  and  a  compliance  therewith,  a  yested 
right  is  obtained  in  the  homestead  at  the  expiration  of  flye  years 
from  the  entry  thereof:  Newkirk  y.  Marshall,  35  Kan.  77.  Hence* 
when  a  person  has  done  eyerything  necessary  under  the  homestead 
laws  to  entHle  him  to  a  patent  for  a  tract  of  public  land,  he  may 
mortgage  it  after  he  has  receiyed  his  final  certificate  and  before  the 
patent  therefor  is  issued  to  him,  and  such  mortga<ge  may  be  enforced 
to  secure  a  debt  contracted  before  the  issuance  of  the  patent:  Lewis 
y.  Wetherell,  36  Minn.  886;  1  Am.  St  Rep.  674;  ailkerson-Sloss  Oom- 
mission  Co.  y.  Forljes,  54  Ark.  148;  26  Am.  St  Rep.  29;  Webster  y. 
Bowman,  25  Fed.  Rep.  889;  Nycum  y.  McAllister,  33  Iowa,  374;  Orr 
y.  Stewart,  67  Cal.  275;  Boggan  y.  Reid,  1  Wash.  514;  Cheney  v. 
White,  5  Neb.  261;  25  Am.  Rep.  487;  Jones  y.  Yoakam,  5  Neto.  265. 
These  cases  proceed  upon  the  principle  that  when  a  person  does 
eyerything  that  is  necessary  to  entitle  him  to  a  patent  for  a  tract  of 
public  land,  he  becomes  the  equitable  owner  thereof,  the  land  is  aeg- 
rega/ted  from  the  public  domain,  ceases  to  be  the  property  of  the  gov- 
ernment, and,  in  the  abseoce  of  limitations  and  Testrietions  legally  Im- 
posod,  becomes  subject  to  priyate  ownership,  and  all  the  incidents 
and  liabilities  thercoif:  Gilkerson-Sloss  Coanmission  Oo.  y.  Forbes, 
64  Ark.  148;  26  Am.  St.  Rep.  29.  Section  2296  of  the  Revised  Statutes 
of  the  Ijnited  States,  providing  that  "no  lands  acquired  under  the 
provisions  of  this  chapter  shall,  in  any  event  become  liable  to  the 
satisfaction  of  any  debt  contracted  prior  to  the  issuing  of  the  pat- 
ent therefor,"  was  said  in  Gilkerson-Sloss  Commission  Oo.  y.  Forbes, 
54  Ark.  148,  26  Am.  St  Rep.  29,  not  to  be  "a  prohibdtion  upon  the 
right  of  the  settler  to  alienate  by  deed  or  mortgage  after  be  becomea 
entitled  to  a  patent  It  woudd  111  comport  with  the  spirit  of  the  act 
to  place  such  a  restriction  upon  the  power  of  the  settler.  The  ten- 
dency of  it  would  be  to  defeat  the  object  of  the  act  by  making  the 
acquisition  of  land  thereunder  lees  desirable;  for  it  Is  well  known 
that  patents  do  not  issue  in  the  usual  course  of  business  in  the  gt^i- 
eral  land-ofi^ce  until  several  years  after  the  final  receipt  or  certlfl* 
cate  of  entry  is  given;  and  such  a  restriction  would  for  many  yean 


April,  1895.]  Wilcox  «.  John.  358 

deprire  the  settler  of  a  source  of  credit  which  might,  in  many  casesb 
be  TalnaMe.  In  short,  it  would  be  an  Injnry  to  the  prudent  and  ne- 
cesflttDos  settler,  and  serve  no  important  purpose  of  public  policy." 
The  court  in  that  caae  very  tersely  said  that  '*the  Umitation  on  the 
right  to  alienate  imposed  by  the  homestead  act  is  c^mflned  to  the 
period  which  expires  when  the  settler  becomes  entitled  to  a  pat- 
ent.** It  Is  no  objection  to  the  yalidlty  of  a  mortgage  executed  upon 
a  homestead  after  proofs  made,  but  before  patent,  that  it  was  giren 
to  tecnre  a  debt  contracted  before  such  proofs  were  made.  The 
homestead  act  does  not  prohibit  the  owner  of  a  homestead  from 
pledging  it  yoluntarily  to  secure  a  i»e-exiatlng  debt  Its  only  effect 
is  to  protect  him  against  a  compulsory  payment  of  such  demand  out 
of  the  land:  Joxtes  y.  Yoakam,  5  Mob.  205.  If  a  mortgage  of  a  home* 
•tetd  purports  to  conyey  the  fee,  any  title  afterward  acquired  by  the 
mortgagor  will  feed  the  mortgage  and  inure  to  the  benefit  of  the 
mortgagee;  and  this  is  so  although  the  title,  when  the  mortgage  was 
made,  was  in  the  goyemment  of  the  United  States,  and  was  acquired 
by  the  mortgagor  utter  a  foreclosure  of  the  mortgage:  Orr.  y.  Stew* 
art,  67  CaL  27S. 

On  the  other  hand.  It  has  been  held  that  a  mortgage  executed  on 
land  entered  under  the  homestead  act  of  Oongress,  before  the  exi^rar 
tlon  of  the  flye  years'  residence  thereon  required  by  the  statute  is 
▼oid:  Webster  y.  Bowman,  26  Fed.  Rep.  880;  but  it  is  difficult  to  dis- 
thiguish  between   mortgages  executed   prior  and   those  executed 
•itbsequent  to  final  proof  and  d^yery  of  the  final  certificate;  and 
some  cases  hold  that  a  yalid  mortgage  may  be  giyen  by  one  who  has 
made  entry  under  the  homestead  laws  of  the  United  States,  upon  the 
land  so  entered,  before  he  has  made  his  final  proof  and  receiyed  his 
ihial  certificate,  and  before  the  expiration  of  the  required  ftye  years' 
residence:  Lang  y.  Morey,  40  Minn.  896;  12  Am.  St  Rep.  748;  Skin- 
ner y.  Reynick,  10  Neb.  828;  86  Am.  Rep.  478;  Fuller  y.  Hunt,  48 
Iowa,  168;  and  that  one  who  purchases  the  premises  subject  to  and 
Agreeing  to  pay  such  mortgage  cannot  ayoid  it:  Skinner  y.  Reynick, 
10  Neb.  823;  86  Am.  Rep.  479.   The  execution  of  a  mortgage  is  not 
of  itself  an  alienation,  and  H  Is  not  the  purpose  of  the  homevtead  act 
to  protect  land  entered  as  a  bMnestead  from  a  lien  created  thereon 
by  the  person  entering  it   The  fact  that  the  act  prorides  against 
alienation  by  the  claimant  and  does  not  proyide  againat  mortgag- 
ing unless  alienation  includes  mortgaging,  indicates  that  it  was  not 
deemed  to  be  againat  the  public  interest  that  the  claimant  should 
Qiortgage  his  homestead:  Fuller  y.  Hunt  48  Iowa,  168.    In  this  case, 
the  mortgage  was  claimed  to  be  an  alienation  within  the  meaning  of 
the  statute  requiring  the  claimant  in  making  final  proof,  to  show 
by  affldayit  tiiat  he  has  not  alienated  the  land.    "But"  Mild  Adams, 
J^  **we  think  this  is  not  so.    The  giylng  of  a  mortgage  may  result  In 
alienation,  but  it  is  not  such  of  itself,  nor  can  it  be  said  that  the 
Doortgage  is  giyen  with  such  purxwee.    Land  is  often  mortgaged  with 
the  Tiew  of  obyiating  the  necessity  of  alienation.   The  office  of  a 
mortgage  is  simply  to  create  a  lien.   Under  our  statute,  the  legal 
title  remains  in  the  mortgagor,  though  the  case  would  probaflMy  not  be 

different  if  it  passed  to  the  mortgagee.   A  oonyeyance  made  merely 
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to  create  a  lien  lacks  the  essential  element  of  alienation."  Biv<ai 
where  the  land  mortgaged  Is  public  land,  at  the  date  of  the  mort* 
gage,  bat  which  Is  eubseqnently  located  as  a  homestead,  any  title 
eubsequently  acquired  by  the  mortgagor  inures  to  the  benefit  of  the 
mortgagee,  and  the  mortgagor  Is  estopped  from  denying  the  lien  of 
the  mortgage,  and  serttlng  np  the  title  afterward  volontarily  acquired 
to  defeat  It:  Kirkaldie  t.  Larrabee,  81  Oal.  455;  89  Am.  Dec.  206. 
Upon  the  principles  abore  announced,  a  settler  and  occupant  upoo 
public  lands  settled  upon  and  occupied  as  a  townslte,  under  the  fed- 
eral townsite  act,  may  mortgage  the  same  whflle  the  title  still  remains 
in  the  United  States,  and  if  he  afterward  procures  the  title  the  mort- 
gage  will  not  be  void:  Beasoner  y.  Markley,  25  Kan.  635,. 638.  But 
an  involuntary  Uen  cannot  attach  to  a  homestead  before  the  claim- 
ant is  entitled  to  a  patent  Hence,  one  who  has  furnished  materials 
for  a  house  built  upon  land  entered  as  a  homestead,  or  who  has 
placed  machinery  upon  land  which  the  purchaser  of  the  machinery 
has  entered  as  a  homestead,  but  before  the  homestead  clalnuuit  is 
entitled  to  a  patent,  cannot,  under  section  2296  of  the  United  States 
Reyised  Statutes,  claim  a  lien  upon  the  land  for  the  materials  fur- 
nished, or  to  secure  payment  for  the  machinery:  Kansas  Lumber  Co. 
y.  Jones,  82  Kan.  195;  Paige  y.  Peters,  70  Wis.  178;  6  Am.  St  Rep. 
156. 

STATE  COURTS— PRE-EMPTION  OP  PUBLIC  LANDS.— State 
courts  cannot  interfere  with,  or  oontrod,  the  officers  of  the  general 
goyernment  in  the  disposal  of  public  lands,  and  haye  no  Jurisdiction 
in  regard  to  the  pre-emption  of  such  lands,  unless  the  case  is  affected 
with  fraud  or  trust:  Lewis  y.  Lewis»  9  Mo.  182;  4S  Am.  Dee.  SftOi 
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BLl!rcnONS-<70MPLIANOB  WITH  STATUTB.-Couito  wfll 
not  undertake  to  disfranchise  an  elector  by  Tejecting  his  ballot, 
where  his  choice  can  be  gathered  from  it,  yiewed  in  the  light  of  the 
circumstances  surrounding  the  election,  unless  the  statute  declares 
that  a  strict  compliance  with  its  requirements  by  the  elector  la  es- 
sential to  haye  his  ballot  counted. 

ELBXrnONS— PARTICULAR  DESIGNATION  CONTROLS 
GROSS  AFTER  PARTY  EMBLEM.— If  a  yoter,  under  a  statute  re- 
quiring an  Sector,  wlio  desires  to  yote  for  all  the  nominees  of  a 
psrflcular  party,  to  place  a  cross  opposite  the  emblem  of  such  party 
in  the  appropriate  place,  but,  if  he  desires  to  yote  partly  for  the 
nominees  of  one  party  and  partly  for  those  of  another,  to  place  a 
cross  opposite  the  names  of  the  candidates  for  whom  he  elects  to 
vote,  particularizes  his  Intention,  after  putting  a  cross  opposite  a 
party  emblem,  by  placing  a  cross  opposite  the  names  of  certain  can- 
didates upon  the  ticket,  the  particular  desigrnation  controls,  and  a 
candidate  CfSfpotAte  whose  name  there  is  no  marie  is  not  entitled  to  the 
yote. 

ELECTIONS— CROSS  AT  LEFT  OF  NAME  INSTEAD  OF 
TO  THE  RIGHT.- Though  the  customary  and  better  pcactloe  Is  io 
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put  a  croM  to  the  right  of  the  name  of  the  candidate  Intended  to  be 
Tcted  for,  yet.  If  the  etatnte  doee  not  designate  whether  the  cross 
feball  be  placed  to  the  right  or  to  the  left  of  the  candidate's  name,  a 
ballot  marked  with  a  cross  to  the  left  and  before  the  candidate's 
name  shonld  be  counted. 

ELECTIONS  —  TEMPORARY  ABSBIWB  —  DISQU AlrlFIOA- 
TION.—An  elector's  mere  temporary  absence  from  his  precinct, 
cswed  by  business  and  prolonged  by  sickness,  and  without  any  In- 
tention of  changing  his  residence,  does  not  disqualify  him  if  he  re- 
turns to  the  precinct  of  his  residence  in  time  to  Yote. 

BLBX7PIONS  —  NONRB&IDEJN'CB  —  ILLEOAL  BALIXyT.— A 
ballot  cast  by  one  who  has  not  maintained  a  residence  for  the  length 
of  time  required  by  statute  Is  Illegal,  and  should  not  be  counted. 

ELEX3TIONS-I>E>PB0TIVB  MARKING  OPPOSITE  PARTY 
EMBLBM.— Thougli  a  voter  designates  his  choice  by  placing  a  cross. 
Dot  In  the  space  prepared  for  that  purpose,  but  fifteen-sixteenths  of 
an  inch  to  the  right  of  the  square  opposite  the  emblem  of  the  party 
whose  candidates  he  wishes  to  rote  for,  the  ballot  should  be  counted, 
at  the  intent  of  the  TOter  is  clearly  manifest. 

Oontest  of  election.  The  appeUant,  Youaigy  amd  the  appellee, 
Simpson^  were  opposing  candidates,  at  the  general  election  of 
1894,  for  the  office  of  county  commifisioner  of  Logan  county. 
The  county  canvaflsing  board  found  that  Young  had  received 
four  hundred  and  seYenty-eeyen,  and  Sionpson  four  hundred  and 
fieTenty<«iz.  The  former  was  declared  elected.  Simpson  then 
iofltitated  this  contest,  ayemng  that  in  a' certain  precinct  the 
jTidgeB  had  failed  to  count  for  him  two  Totea  which  were  cast  for 
liinL  Young's  answer  admitted  that  the  two  hallotB  mentioned 
irere  cast  for  Simpson,  and  ebould  have  been  counted  for  him. 
Toung,  however,  filed  a  oonnter  statemeuit  eetting  up  several 
gioonda  cf  contest.  Thia  new  mafbter  waa  denied  by  the  replica- 
tUDiL  A  trial  waa  had  bet(»e  lihe  county  jndge  and  there  was  a 
finding  that  Simpeon  had  received  four  hundred  and  eeventy- 
•e?en  votes,  and  Yonng,  four  hundred  and  aeventy-AX.  Simpson, 
ibeiefore,  had  judgment,  and  Young  appealed,  the  review  being 
liad  aa  upon  a  writ  of  error. 

S.  A.  Burke  and  W.  L.  Hays,  for  the  appellaoL 

W.  E.  CSiiBBmsn  and  H.  D«  Hinkley,  for  the  appellee. 

*•■  HAYT,  C.  J.  The  principal  object  of  rules  of  procedure 
fReeciibed  by  statute  for  conducting  an  election  is  to  protect  the 
voter  in  hia  constitutional  right  to  vote  in  secret,  to  prevent 
iiaud  in  balloting,  and  secure  a  fair  count.  Such  rules  are  us- 
tttlly  held  to  be  directory,  aa  distinguished  from  mandatory,  and, 
Tmless  the  statute  deckres  that  a  strict  compliance  is  essential 
in  order  to  have  the  ballot  counted,  the  courts  will  not  undertake 
to  disfranchiBe  any  voter  by  rejecting  his  ballot>  where  his  choice 
be  gathered  from  the  ballot  when  viewed  in  the  light  of  the 
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didtmstaiDiceB  sunounding  the  eleotian:  Kellogg  t.  TTickimm,  IS 
OoL  266;  Allen  v.  Glynn,  17  Ool.  338;  31  Am.  St.  Eep.  304;  P«h 
pie  y.  District  Court,  18  CoL  26;  State  y.  Bnttell;  34  Neb.  116; 
83  Am.  St.  Bep.  625;  Paine  on  ElectioDe^  eec.  498. 

Our  statute  declares,  in  section  29,  that  ^^if  a  yoter  ouurks  in 
ink  more  names  than  'ttiere  are  persons  to  be  elected  to  an  office, 
or  if,  for  any  reason,  it  is  impossrUe  to  determine  the  choice  of 
any  yoter  for  any  offioe  to  be  filled,  his  ballot  shall  not  be  counted 
for  such  office.^'  Ergo,  if  the  choice  of  the  yoter  can  be  deter- 
mined, the  yote  must  be  counted.  In  the  light  of  these  general 
principles  and  the  statute,  it  is  not  difficult  to  dispose  of  the  as- 
signments of  error  in  this  case. 

The  first  of  these  brings  up  far  leyiew  the  refusal  of  the 
county  court  to  count  for  plaintifiF  in  error.  Young,  a  certain  bal« 
lot  east  in  precinct  No.  6,  marked  ediiibit  '^C'  On  this  ballot 
the  cross  appears  opposite  the  emblem  of  the  People's  party. 
Similar  ciroeses  are  also  to  be  found  in  the  appropriate  columns 
opposite  the  names  of  each  individual  candidate  of  tiie  People's 
party^  except  that  the  ballot  is  not  so  marked  opposite  the  name 
of  the  plaintiff  in  erpor.  Young,  nor  apposite  tiie  names  of  the 
candidates  for  precinct  officers. 

The  statute  proyidee  that  when  any  elector  desires  to  Tote  for 
all  the  nominees  of  a  partLcuIar  party,  he  may  do  so  by  l^acing 
a  cross  opposite  the  onblem  of  such  party  in  the  appropriate 
space,  but  When  any  elector  desires  to  yote  a  mixed  ^^^  ticket, 
partly  for  the  candidates  of  one  party  and  partly  for  those  of 
another,  he  should  place  a  cross  opposite  the  names  of  the  eaa- 
didabes  for  whom  he  elects  to  yote.  In  this  paxticular  inatRnoa, 
it  will  be  noticed  that  the  yoter  has  attempted  to  adopt  botb 
methods.  He  has  placed  a  cross  opposite  the  emiblem  of  the  Peo- 
ple's party  and  also  one  opposite  the  names  of  all  the  indiyidual 
candidates  of  such  party,  except  those  mentioned*  If  the  yot^ 
had  only  placed  a  cross  in  the  appropriate  apace  opposite  the 
emblem  of  his  party,  this,  under  the  statute,  would  haye  shown 
condusively  an  intention  to  yote  for  all  the  candidates  of  such 
party;  but  having  undertaken  to  particularize  by  putting  a  cross 
opposite  the  names  of  certain  candidaites  upon  the  ticket,  by  a 
familiar  principle  of  the  law  the  particular  designation  of  the 
candidates  for  whom  the  yoter  intended  to  yote  must  be  held  to 
control  the  general  designation.  Consequently,  the  county 
judge  oorrectly  decided  that  plaintiff  in  enror.  Young,  was  not 
entitled  to  this  yote. 
The  second  assignment  of  error  has  referenoe  to  balkt  marked 
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exhiUt  ^G."  Upon  this  ballot  there  is  no  mark  opposite  mj 
emblem,  but  the  ballot  is  marked  with  a  cross  within  the  mar- 
gin of  the  line  to  the  left,  and  immediately  before  the  names. 
l%e  statute  does  not  designate  where  the  cross  shall  be  placed — 
whether  to  the  right  or  to  the  left  of  the  candidate's  name.  It 
only  proYides  that  the  Toter  shall  prepare  his  ballot  by  placing 
a  CT088  opposite  the  name  of  each  candidate  of  his  choice.  Un- 
donbtedly,  the  more  appropriate  place  on  the  form  before  us  is 
to  the  right  of  the  names  of  the  candidates^  simI  this  is  the  cus- 
tomary and  usual  practice  in  such  cases.  We  think,  however, 
that  the  intention  of  the  Toter  to  vote  for  the  candidate  of  the 
People's  party  is  clearly  manifest  by  the  maxks  upon  his  ticket, 
and  it  was  error  for  the  eoxxntj  judge  to  reject  ballot  marked 
exhibit  "G." 

The  third  and  fourth  assignments  of  error  relate  to  the  re- 
ception and  counting  of  the  ballots  of  N.  T.  Fisk  and  his  wife. 
These  ballots  were  cast  in  prednot  No.  8  of  Logan  ^^  oounty. 
From  the  evidence  introduced,  it  appears  that  the  Fisks,  hus- 
band and  wife,  resided  on  their  homestead  near  IlifF,  in  pre- 
dnct  No.  6;  that  they  had  redded  within  the  county  and  pre- 
cinct prior  to  October  27,  1894,  more  than  the  time  required  to 
qualify  voters  under  the  statute.  On  that  day,  they  made  final 
proof  of  their  homestead  entry,  going  to  the  United  States  land- 
office  at  Sterling  for  that  purpose,  not  wishing,  however,  to 
change  their  residence  by  so  doing,  but  intending  to  return  to 
their  homestead  in  a  few  days  and  remain  thereon  until  after 
the  election.  They  were,  however,  detained  in  Steriing  by  sick- 
ness, but  returned  in  time  to  vote  in  the  precinct  in  which  their 
homestead  was  situated.  Their  right  to  Tote  in  such  prednot, 
we  think,  is  clear. 

This  disposes  of  all  the  assignments  of  error  that  have  been 
argued  by  plaintiff  in  error.  There  are,  however,  two  assign- 
ments of  cross-error  on  the  part  of  defendant  in  error  which 
will  be  briefly  considered. 

The  first  relates  to  the  action  of  the  trial  judge  in  rejecting  as 
illegal  the  ballot  of  one  E.  B.  Beeman,  and  in  deducting  this 
vote  from  the  number  cast  for  John  H.  Simpson.  There  is  no 
err(»r  in  this  ruling.  The  vote  shows  conclusively  that  Beeman 
had  not  maintained  a  residence  m  Logan  county  for  a  sufficient 
length  of  time  to  become  a  legal  voter  under  the  statute. 

The  second  assignment  of  cross-error  has  reference  to  the  ac- 
tion of  the  trial  court  in  counting  the  ballot  marked  exhibit 
'T.''    On  this  ballot  the  voter  has  designated  his  ohoioe  by 
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placing  a  cross  not  in  the  space  prepared  for  that  purpose,  but 
fifteen-sixteenths  of  an  inch  to  the  right  of  the  square  opposite 
4he  cottage  home^  the  emblem  of  the  People's  party.  We  think 
the  intent  of  the  Yoter  is  clearly  manifest  from  the  manner  in 
which  this  ticket  is  marked,  and  that  the  oounty  court  in  count- 
ing this  ballot  committed  no  error. 

The  only  error  interrening  at  the  trial  was  in  rejecting  the  bal- 
lot marked  exhibit  "G/*  hereinbefore  discussed.  This  ballot 
should  have  been  counted  for  defendant  in  error,  *••  thereby 
increasing  his  total  vote  by  one,  making  the  result  four  hun- 
dred and  seventy-seven  instead  of  four  hundred  and  seventy-si 
Correcting  this  error,  and  we  find  that  neither  candidate 
ceived  a  majority  of  the  legal  ballots  cast.  There  being  a  tie 
Tote,  the  right  to-  the  office  must  be  settled  in  the  manner  pro- 
lided  by  statute. 

The  judgment  of  the  county  court  is  reversed  and  the  cause 
remanded. 


BLSOnONS.— If  ft  statute,  expressly  or  by  fair  Implication,  de- 
daree  any  act  to  be  esential  to  a  valid  election,  or  that  an  act 
shall  be  performed  In  a  griven  manner,  and  no  other,  such  provisions 
are  mandatory,  but  If  the  statute  simply  provides  that  certain  acts  or 
things  shall  be  done  within  a  particular  time,  or  In  a  particular  man- 
ner, and  does  not  declare  that  their  performance  Is  essential  to  the 
validity  of  the  election,  they  will  be  regarded  as  mandatory  If  they 
do,  and  directory  If  they  do  not,  affect  the  actual  merits  of  the  elec- 
tion: Note  to  State  v.  Gay,  SO  Am.  St  Rep.  395.  The  statute  relat- 
ing to  the  place  of  making  the  cross  or  stamping  the  ballot  is  man- 
datory, and  the  ballot  is  invalid  unless  so  marked:  See  monographic 
note  to  Taylor  v.  Bleakley,  49  Am.  St.  Rep.  241,  on  distinguishing 
marks  which  invalidate  ballots  under  the  Australian  ballot  law.  If 
ft  voter  stamps  the  square  opposite  the  party  emblem  he  must  not 
stamp  elsewhere  on  the  ballot.  If  he  does,  the  ballot  is  Invalid  aa 
having  a  distinguishing  mark:  Note  to  Taylor  v.  Bleakley,  49  Am.  St 
Rep.  244.  If  the  statute  does  not  require  that  the  cross  shall  be  in 
any  particular  place,  the  voter's  Intention  should  be  given  effect  If 
ft  can  be  gathered  from  his  ballot  having  due  regard  for  the  require^ 
ment  of  secrecy:  Note  to  Taylor  v.  Bleakley,  49  Am.  St  Rep.  242. 
But  even  where  the  statute  requires  the  cross  to  be  placed  In  a  space 
designated  for  that  purpose,  it  has  been  held,  under  statutes  requir- 
ing the  court  to  give  effect  to  the  voter's  intention,  that  a  ballot  with 
a  cross  outside  of  the  square  designated,  but  opi)osite  the  name  of  a 
candidate,  should  be  counted  according  to  such  manifest  Intenflonr 
Note  to  Taylor  v.  Bleakley,  49  Am.  St.  Rep.  241.  Temporary  ab- 
sence on  business  or  pleasure  does  not  disqualify  a  voter  on  the 
ground  of  change  of  domicile:  Note  to  Boyer  v.  Teague,  19  Am.  St 
Rep.  667;  monographic  note  to  Berry  v.  WUeoz,  48  Am.  BL  B^pu  TlSb. 
«n  resldenca^ 
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[21  COLOKASO,  £06w] 

mCHANICS  LIBN— E8TATB  INYOLVEO).— A  proceeding  to 
enforce  a  mechanic's  lien  does  not  InYolve  a  freehold. 

COURTS-JURISDICTION  OF  SUPREME  COURT.— Under  a 
•tatnte  proYiding  that  no  app<»U  to  the  supreme  court  shall  He,  with 
certain  exceptions,  to  reyiew  the  flnai  Judgment  of  any  inferior 
court,  unless  it  exceeds  two  thousand  fiye  hundred  dollars,  exclusive 
of  coets,  the  Jurisdiction  of  that  court  does  not  attach,  on  the  ground 
of  the  amount  Inyolyed,  where  neither  of  seyeral  Judgments,  as  In 
a  proceeding  to  enforce  a  mechanic's  lien,  amounts  to  two  thousand 
five  hundred  dollars^  although  their  aggregate  amount  may  exceed 
that  sum. 

CONSTITUTIONAL  LAW— IMPAIRING  OBLIGATION  OF 
CONTRACTS— RETROSPBOnVB  STATUTES.- WhUe  there  can 
bt*  DO  Tested  rights  in  mere  remedies.  If  substantial  rights  them- 
ielves  are  infringed  by  an  amendatory  statute.  It  violates  the  consti- 
tutional provisions,  both  state  and  federal,  which  prohibit  all  laws 
Impairing  the  obligation  of  contracts,  and  laws  retrospective  in  their 
operation. 

MECHANICS  LIBN-OHANGB  IN  LAW— WHAT  GOV- 
BRNS. — If  the  rights  of  parties  to  a  building  contract  have  accrued 
oiider  an  agreement  made  before  the  passage  of  amendments  to  the 
mechanic's  lien  law,  which  amendments  materially  impair  the  con« 
tract  rights  of  the  parties,  the  law  in  force  when  such  rights  accrue^ 
and  not  tlie  amendments,  must  govern. 

COURTS-JURISDICTION— SUPREME  COURT.— Jurisdiction 
of  a  cause  upon  one  ground  attaches  for  all.  Hence,  if  a  case  re- 
quires the  construction  of  constitutional  provisions,  either  state  or 
federal,  the  supreme  court  has  Jurisdiction,  on  appeal,  to  review  all 
nuitters  necessary  to  a  complete  determination  of  the  cause,  though 
the  amount  involved  is  less  than  that  prescribed  by  statute. 

APPBAL^SUFFICIENCY  OP  BILL  OP  EXCEPTIONS.— 
Though  a  bill  of  exceptions,  containing  testimony,  does  not  have  an 
express  statement  that  all  the  evidence  has  been  certified,  It  Is  suffi- 
cient If,  after  each  party's  testimony,  there  Is  the  expression  that 
such  party  "here  rested  his  testimony,"  as  this  Is  equivalent  to  an 
expresp  statement  that  the  evidence  contained  in  the  bill  is  all  that 
was  Introduced  at  the  trlaL 

Actions  to  recover  judgments  and  to  have  tliem  established 
as  liens  imder  the  medianics'  lien  law.  There  were  two  actiana. 
One  was  brought  by  the  appeUeee,  Oreen  and  Fisher^  partnen 
doing  business  xmder  the  firm  name  of  the  Chica^  Lumber 
Company.  The  other  was  commenced  by  Ackroyd  and  Brin- 
dle,  partners  doing  busineBS  under  the  firm  name  of  E.  Ackroyd 
ft  Co.  These  actions  were  brought  against  Woodbury  and  Page^ 
partners  doing  business  under  the  firm  name  of  Woodbury  ft 
Co.,  principal  contraotors,  and  against  the  appellant^  Jane  T. 
Spangler,  as  owner,  to  recover  judgments  against  Woodbury  ft 
C0.9  which  the  plaintiffs  sought  to  hare  established  as  liens  upon 
lira.  Spangler's  property  for  materials  furnished  and  Uibor  per- 
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fonned  by  tlie  appellees^  respectiyely,  as  subcontractoiBy  under 
contracts  entered  into  by  them  with  Woodbury  &  Co.  for  the 
construction  of  a  dwelling-house  and  bam  which  Woodbury  ft 
Co.  had  contracted  to  build  for  the  appeUant.  It  appeared  from 
the  complaints  that  the  contract  between  the  principal  contract- 
ors and  owner^  as  well  as  the  subcontracts^  were  ent^:^  into  and 
the  performance  thereof  begun  prior  to  the  passage  of  the 
amendments  of  1889  to  the  mechanics'  lien  act  of  1883^  but 
that  these  contracts  were  not  fully  performed  until  after  such 
amendments  went  into  effect.  There  was  no  allegation^  in. 
either  complaint^  that^  at  the  time  of  the  filing  of  the  notices 
of  lien,  there  was  anything  due  from  Mrs.  Spangler  to  Wood- 
bury &  Co.  upon  the  contract  between  them.  Mrs.  Spangler's 
demurrer  to  each  complaint  was  overruled^  and  she  answered 
that  she  had,  before  the  filing  of  the  lien  statements,  paid  to 
Woodbury  &  Co.,  with  the  exception  of  a  small  balaitce,  the  fidl 
contract  price  for  constructing  the  buildings.  This  balance  was 
twelve  hundred  and  fifty  doUaro  and  seven  cents,  which  Mrs. 
Spangler  tendered  and  paid  intx>  court,  before  trial,  to  be  applied 
upon  such  demands  as  the  court  might  direct.  The  two  ac- 
tions were  consolidated  and  judgment  went  against  Woodbury 
&  Co.,  in  favor  of  the  Chicago  Lumber  Company,  for  over  six 
thousand  dollars,  and  in  favor  of  Ackroyd  &  Co.,  for  over  one 
thousand  dollars.  The  Chicago  Lumber  Company  judgment 
was  decreed  to  be  a  lien  upon  Mrs.  Spangler's  property  to  the 
extent  of  two  thousand  and  forty-seven  dollars  and  sixty-nine 
cents;  and  the  Ackroyd  &  Co's  judgment  was  decreed  to  be  a 
lien  upon  her  property  to  the  extent  of  nine  hundred  and  thirty- 
nine  dollars  and  forty-five  cents.  From  this  decree,  in  so  far 
as  liens  were  established  against  Mrs.  Spangler's  property,  she 
appealed. 

Sam  P.  Rose  and  S.  D.  Walling,  for  the  appellant. 

Benedict  &  Phelps  and  Williams  ft  Whitford,  for  the  appel- 
lees. 

«>^  CAMPBELL,  J.  The  objection  interposed  by  the  appel- 
lees to  the  jurisdiction  of  this  court  to  entertain  the  appeal  must 
first  be  disposed  of  before  confiddering  the  essignaneoitB  of  error. 
Section  1,  page  118,  of  the  Session  Laws  of  1891  provides  tiiat 
no  appeal  to  the  supreme  count  shall  lie  to  <review  the  final  judg- 
ment of  any  inferior  court  unless  the  judgment  exceeds  two 
thousand  five  hundned  dollars,  exclusive  of  costs;  provided,  this 
limitation  shall  not  apply  where  the  matter  ixk  controversy  re- 
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lates  to  a  francbiM  or  freehold,  or  whore  a  conatraction  of  the 
state  or  federal  constitation  is  neceraary  to  a  determination  of 
the  case. 

The  proceeding  to  enforce  a  mechanic's  lien  does  not  inyolye 
a  freehold:  McOandless  y.  Green^  20  CoL  519.  To  warrant  the 
assumption  of  jurisdiction^  the  aiQount  of  the  judgment^  in  a 
case  like  the  one  at  bar,  must  be  determined  ^^^  by  the  amount 
of  the  judgment  in  favor  of  each  lien  claimant,  and  not  the  ag- 
gr^ate  amount  of  the  several  judgments;  and  as  neither  of  the 
several  judgments  here  amounts  to  twx>  thousand  five  hundred 
dollars,  jurisdiction  on  this  ground  does  not  attach:  Keystone 
Min.  Co.  V.  Gallagher,  5  Col.  23;  Piper  v.  Jacobson^  98  IlL  889; 
Farwell  v.  Becker,  129  111.  261;  16  Am.  St  Bep.  267;  Aultman 
etc  Co.  T.  Weir,  134  HL  137;  Fourth  Nat  Bank  v.  Stout,  113 
U.  S.  684. 

Evidently,  therefore,  the  only  ground,  if  asny,  which  invokes 
the  jurisdiction  of  this  court  to  review  this  judgment  and  decree 
must  be  one  of  the  constitutional  questions  referred  to.  The 
appellant  daims  that  the  court  below  must  necessarily  have 
based  its  judgment  upon  the  construction  given  by  it  to  sec- 
tion 11  of  article  2  of  our  state  constitutLon,  prohibiting  all  laws 
impairing  the  obligation  of  contracts,  and  laws  retrospective  in 
their  operation,  and  section  10  of  article  1  of  the  federal  consti- 
tution, relating  to  the  same  matters;  or  rather  that  its  judgment 
can  be  upheld  only  by  giving  to  the  amendments  of  1889  to  the 
mechanic's  lien  act  of  1883  a  retrospective  operation,  which  nec- 
essarily violates  the  constitutional  provisions  mentioned. 

After  a  careful  examination  of  the  record,  we  are  satisfied  that 
the  judgment  of  tbe  district  court  is  wrong,  and  for  its  only  sup- 
port must  rest  upon  the  ruling  made  to  the  effect  that  the  rights 
of  the  parties  to  this  controveonBy  are  to  be  measui«d  by  the 
amendments  of  1889. 

The  rights  of  the  appellees  in  this  case  accrued  under  con- 
tracts made  before  the  passage  of  these  amendments,  and  if  their 
contract  rights  were  materially  changed  to  their  injury  by  the 
later  law,  the  former,  and  not  the  later,  law  must  govern.  We 
are  not  unmindful  of  the  doctrine  that  in  mere  remedies  there 
can  be  no  vested  right;  but  where,  under  the  guise  of  giving  a 
new  or  different  remedy,  substantial  rights  themselves  are  in- 
fringed, these  constitutional  provisions  are  violated. 

There  can  be  no  pretense  that  the  Ohicago  Lumber  Company 
in  filing  its  lien  statement^  or  in  the  procedure  to  enforce  ite 
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'^  lien^  has  complied  with  the  law  of  1883;  and  while  Ackroyd 
&  Co.  eyidently  supposed  thai  their  rights  were  to  be  measured 
by  the  amendments  of  1889,  still  they  substantially  complied 
with  the  old  law  of  1883  in  the  proceedings  necessary  to  enforce 
their  claim.  It  needs  no  argument  to  show  thaft  the  amende 
ments  of  1889  materially  affected  both  the  rights  of,  and  reme- 
dies against^  the  owner  of  a  building,  as  they  existed  under  the 
prior  act  of  1883.  A  mere  reading  of  these  different  provisiona 
will  manifest  the  truth  of  this  statement  The  later  proyisiaiia 
added  to  the  burden  of  the  owner;  took  from  him  certain  rights 
of  payment  to  the  contractor,  whidi,  under  the  prior  law,  he 
might  make  with  safety  to  himself,  before  a  subcontractor  claim- 
ing a  lien  had  filed  his  notice  of  his  intention  to  assert  the  same; 
and  attached  thereto  certain  penalties  from  which  he  was  there- 
tofore exempt,  by  preserving  to  the  subcontractor  his  lien,  al- 
though he  neglect  to  file  notice  within  the  time  fixed  by  stat- 
ute, excepting  from  said  lien  the  property  of  the  on^n^  only  to 
the  extent  of  such  payments,  if  any,  as  the  owner  has  made  to 
the  contractor  after  the  expiration  of  the  time  fixed  for  ihe  sub- 
oontractor  to  file  his  lien  statement  or  notice. 

This  ruling  of  the  district  oourt,  and  the  entire  theory  upon 
which  it  proceeded,  were  fundamentally  wrong,  and  were  in  di- 
rect contravention  of  the  provisions  of  the  constitution  which 
foibid  retrospective  legislation  and  the  passage  of  laws  impair- 
ing the  obligation  of  contracts.  Necessarily,  therefore,  to  de- 
termine this  case  requires  us  to  oonstrue  these  provisions  of  the 
constitution.  Having  jurisdiction  upon  this  ground,  the  same 
attaches  as  to  all  other  matters  necessary  to  a  complete  determi- 
nation of  the  cause:  Trimble  v.  People,  19  CoL  187;  41  Am.  SL 
Bep.  236. 

The  assignments  of  error,  in  the  main  common  to  the  two 
suits,  relied  upon  in  argument,  are: 

1.  That  the  plaintiffs  fail  to  aver  in  their  complaint  that,  at 
the  time  of  filing  their  notice  of  intention  to  claim  a  lien,  there 
was  something  due  from  the  owner  to  the  principal  contractor, 
which  averment  is  said  to  be  necessary  in  such  an  action. 

^^^  Conceding  this  contention  to  be  good,  we  think  the  ab- 
seuoe  from  the  complaint  of  an  averment  to  this  effect  was  not 
prejudicial  to  the  appellant  for  the  reason  that  the  error,  if  any, 
was  cured  by  her  answering  to  the  complaint  after  the  demurrer 
was  overruled,  and  by  the  admission  therein,  as  well  as  in  open 
court,  that  at  such  time  there  was  something  due  from  her  to 
the  principal  oontractors  on  the  building  contract.    This  suffi- 
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eoitly  disposes  of  the  objection  urged  to  the  insofflcieacj  of  th* 
eompkint  in  this  respect. 

2.  The  principal  objection  raised  by  the  appellant  is  at  to  the 
ruling  by  the  trial  court  that  the  lair  of  1889,  and  not  that  of 
1883,  was  applicable  to  this  oontroversy-    In  so  doing,  it  must 
be  apparent  that  the  constitutional  right  of  appellant  to  haTO 
her  contract  enforced  under  the  law  in  existence  at  the  time  the 
contract  was  made,  and  not  the  law  in  effect  when  suit  was 
brought,  was  infringed.    The  nQing  directly  was,  that  the  law, 
as  to  the  conditions  giving  the  right  to  the  lien,  in  force  when 
the  Biiit  to  establish  the  lien  was  filed — and  not  the  law  in  effect 
when  the  contracts,  from  which  all  rights  and  remedies  spring, 
were  made — goyems  the  case.    This  decision  must,  in  the  na* 
tore  of  things,  be  founded  upon  the  constitutional  right  of 
the  legislature,  under  the  provisions  of  the   constitution  in- 
volved, to   pass   such   ratrospective   acts.    This   point,  -which 
is  decisive  of  the  controversy,  was  made  below  throughout  the 
trial,  was  decided  against  the  appellant,  has  been  assigned  by  her 
SB  error,  and  is  argued  by  her  coimsel;  and  it  is  necessary  to  de* 
tennine  it  in  this  case. 

An  objection  interposed  by  the  appellees,  which,  if  resolved 
in  their  favor,  will,  it  is  contended,  require  an  affirmance  of  the 
judgment^  notwithstanding  we  have  determined  that  this  court 
has  jurisdiction  to  revienv  the  case,  is  that,  conceding,  for  the 
sake  of  argument,  that  the  court  erred  in  refusing  to  permit  the 
appellant,  when  the  offer  was  first  made  by  her,  to  introduce 
eridence  that  under  her  contract  with  Woodbury  &  Co.  she  had 
paid  them  all  that  was  due  and  owing  by  her  except  about  twelve 
hundred  dollars  before  the  filing  of  ^'^^  the  lien  statements  by 
the  appellees — ^in  which  payment,  under  the  law  of  1883,  she 
would  be  protected  as  against  any  claim  of  appellees — ^yet  as  she 
claims  that  all  the  evidence  was  not  returned  in  the  bill  of  ex- 
ceptions, the  presumption  in  favor  of  the  findings  and  decree  is, 
that  at  some  other  time  during  the  trial  such  error  was  cured  by 
the  admission  of  proper  evidence  tending  to  negative  such  pay- 
ments, upon  which  the  findings  and  decision  of  the  court  were 
made;  or  that  the  appellant's  offer  was  subsequently  renewed  by 
her,  and  permission  given  by  the  court  to  prove  her  case,  with 
the  result  that  her  proof  thus  introduced  was  held  insufficient 
by  the  court  to  maintain  her  claim  of  payment. 

It  is  true  that  the  bill  of  exceptions  does  not  contain  an  ex- 
press statement  that  all  the  evidence  introduced  at  the  trial  has 
been  certified  up,  but,  at  the  close  of  the  evidence  offered  in 
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behalf  of  tlie  Chicago  Lumber  Company,  the  statement  is  that 
''thereupon  said  Chicago  Lumber  Company  rested  its  testi- 
mony/'  and  at  the  close  of  Ackroyd  &  Co's  case  it  is^  ''Ackroyd 
ft  Co.  here  rested  their  testimony/'  and  at  the  close  of  appellanfa 
case  the  statement  is,  ''defendant  Jane  Spangler  here  dosed  her 
testimony/'  These  expressions  are  equivalenJ;  to  that  usually 
found  in  a  bill  of  exceptions  to  the  effect  that  all  of  the  testi- 
mony taken  was  preserved:  Ironwood  Store  Co.  t.  Harrison,  75 
Mich.  197;  Hitchcock  v.  Burgett,  38  Mich.  501. 

It  is  sufficiently  apparent,  therefore,  that  the  decree  of  the 
court,  in  so  far  as  it  relates  to  the  question,  and  to  the  time,  of 
payment  by  the  appellant  to  the  principal  contractor,  rests  upon 
an  entire  absence  of  the  offered  testimony  of  appellant  to  the 
effect  that  she  had  in  the  matter  of  payments  complied  with  the 
law  of  1883,  except,  as  she  herself  a^itted,  as  to  the  sum  of 
about  twelve  hundred  dollars;  and  from  this  it  follows  that  tlna 
ruling  of  the  court  deprived  the  appellant  of  her  constitutional 
Tight  to  have  the  terms  of  her  contract  enforced  and  the  obliga- 
tions thereof  determined  by  the  law  as  it  was  when  the  contraot 
iras  made. 

*^**  The  decree  of  the  court  below,  resting  upon  an  erroneous 
theory,  is  reversed,  and  the  cause  remanded,  with  instructions 
for  further  proceedings  in  accordance  with  this  opinion. 

APPEAIi-^OUBTS-JUEISDIOTION.— If  the  amount  against 
each  defendant  is  separate  and  distinct,  the  two  amounts  cannot  be 
united  HO  as  to  confer  Jurisdiction,  but  each  must  be  treated  as  a 
separate  suit;  and  if  the  amount  Involved  as  to  either  one  is  not 
large  enough  to  confer  Jurisdiction,  the  appeal  must  faU  as  to  that 
one:  FarweU  v.  Beolcer,  120  IlL  261;  16  Am.  St  Rep.  267.  The  su- 
preme court  of  Virginia  has  jurisdiction  of  an  appeal  by  several  par- 
ties if  the  amount  in  controversy  as  to  one  amounts  to  the  Jurisdlc* 
tional  amount  or  more,  although  the  amount  involved  as  to  the  others 
Is  below  such  amount,  provided  the  que9tion8  as  to  aJl  are  the  same, 
and  the  claims  have  been  consolidated  and  heard  together:  Gra!^  v. 
Williams,  90  Va.  500;  44  Am.  St.  Rep.  934.  Where  a  court  acquires 
Jurisdiction  over  the  subject  matter  and  person,  it  becomes  its  right 
and  duty  to  determine  every  question  which  may  arise  in  the  cause 
without  interference  from  any  other  tribunal:  Barton  v.  Saunders, 
16  Or.  51;  8  Am.  St.  Rep.  261.  In  an  order  or  proceeding  involving 
the  construction  of  a  constitutional  provision,  the  supreme  court  has 
Jurisdiction  on  direct  appeal  from  the  trial  court:  Lester  v.  People^ 
150  III.  408;  41  Am.  St.  Rep.  875,  and  note. 

CONSTITUTIONAL  LAW— RETROSPECTIVE  LAWS-<JHANGB 
OF  REMEDY— IMPAIRING  OBLIGATION  OP  CONTRACT.- The 
legislature  may  change  the  formalities  of  legal  procedure,  but  It 
cannot  make  changes  so  ss  to  Impair  the  enforcement  <^  rights: 
Brown  t.  Buclc,  75  Mich.  274;  13  Am.  St.  Rep.  438.  The  constitu* 
tlonal  prohibition  against  the  ImTmlrment  of  a  contract  secures  from 
attack,  not  merely  the  contract  itself,  but  all  the  essential  Incidents 
ifhich  render  it  valuable,  and  enable  its  owner  to  enforce  It:  Phln- 
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Bcj  T.  Pliliiiiey,  81  Me.  460;  10  Am.  St  Rep.  208,  mod  note.  A  etat* 
vte  iendlng  to  impair  tbe  obUgatlon  of  a  contract  la  inoperatlTe  as  to 
mktnetB  existinir  at  the  time  of  Ita  passage,  but  .Talld  and  operatiTa 
is  to  fntnre  contracts:  Bordlck  ▼.  People,  148  IlL  000;  41  Am.  St. 
Rep.  329;  note  to  Commissioners  T*  Bosche,  40  Am.  St  Bep.  660.  Th# 
obligation  of  a  contract  cannot  be  Impaired  by  tbe  leglslatnre, 
though  it  may  alter  the  remedy  to  enforce  it  at  will.  If  the  effect  of 
kgislatlFe  action  is  to  Impair  the  obligation,  it  Is  Told,  as  It  Is  imma- 
terial whether  snch  result  is  accomplished  by  acting  on  the  remedy* 
or  directly  on  the  contract  Itself:  Beverly  t.  Bamlts,  66  Kan.  406;  4» 
Am.  8t  Bep.  287* 

MECHANIC'S  IiIBN-<3HANOB  OF  LAWw— A  Tested  right  to  a 
mechanic's  lien,  for  materials,  acquired  under  one  statute  is  not  af- 
fected by  a  change  made  as  to  notice  by  a  subsequent  statute:  Kirk- 
wood  Y.  Hoxie,  06  Mich.  02;  86  Am.  St  Bep.  649.  But  a  statute  which 
operates  retrospectlrely  so  as  to  fire  a  mechanic  a  lien  for  work 
slready  done  Is  constitutional,  as  this  only  affsets  file  vsmedy:  Bol- 
taiT.  Jolui%  6  Fa.  8t  146;  47  Am.  I>ee,  404. 
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PBOBATB  SALBS,  WHEN  MAY  BB  OBDBBBD.— Be«l  estate 
•oC  ft  deceased  person  rests  immediately  upon  his  death  in  his  heizs  or 
-deyisees,  and  oan  be  taken  from  them  only  to  satisfy  some  daim* 
exisiin^r  against  him  in  Ids  lifetime,  or  some  condition  arising  in 
the  settlement  of  his  estate  which  makes  a  sale  oif  the  land  neces- 
sary or  advanitageous,  and  then  only  in  the  manner  pointed  out  by 
law* 

PROBATB  SALES-JURISDIOTION.— A  court  of  probate 
when  ordering  a  sale  of  the  real  estate  of  a  deceased  person,  is  ex- 
ercising a  special  statutory  power,  and  not  one  that  pertains  to  the 
ordinary  settlement  of  the  estate.  Such  power  must  be  strictly  fol- 
lowed or  the  order  is  void. 

PUOBATB  SALES— JURISDICTION,  HOW  ACQUIRE1>.— An 
order  of  a  probate  court  directing  the  sale  of  land  of  a  deceased  per- 
son, and  the  administrator's  deed  giyen  pursuant  to  such  sale,  can 
be  yalid  only  when  public  notice  of  the  application  to  sell  has  been 
given  to  all  parties  adversely  interested  in  the  estate.  The  burden 
•of  proof  is  upon  the  person  claiming  under  the  administrator's  deed 
to  show  that  such  notice  was  given. 

JUDICIAL  PROCEEDINGS— NOTICE.— Before  the  rights  of 
a  person  can  be  determined  by  judicial  sentence,  he  must  have  no- 
tice, actual  or  constructive,  of  the  proceedings  against  him. 

Action  to  recover  the  possessioii  of  certain  real  estate  owned 
and  occupied  by  one  Palmer  up  to  the  time  of  his  death.  Both 
parties  claim  under  him^  the  defendants  by  adverse  possession, 
the  plaintiff  under  a  deed  given  by  the  administratoir  of  Palmer. 
This  deed  was  based  upon  an  order  of  sale  and  sale  made  bj  the 
probate  court  on  an  oral  application  of  the  administrator  to  sell 
«aid  land  to  pay  the  debts  of  the  deceased.    Ho  public  notice  ol 
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the  application  tor  sadk  order  was  glTeiL    Jadgmaat  tat  d*- 

feodants,  and  plaintiff  appealed* 

C.  F.  Thayer^  for  the  appellant 
J.  H.  Potter,  for  the  appelleea. 

*  AmOBEWS,  C.  J.  The  only  sabatantial  question  praentad 
hj  fhia  appeal  is,  irhether  or  not  the  deed  under  which  the 
plaintiff  claimed  was  ralid  to  conyey  the  real  estate  that  had  be- 
longed to  George  W.  Palmer  in  hia  lifetime.  All  the  other  quea- 
tiona  in  the  case  are  included  in  this  one. 

*  'It  is  a  general  principle,  that  the  party  who  seta  up  a  title 
mnst  famish  the  evidence  necessary  to  support  it  If  the  TSr 
Sdify  of  a  deed  depends  on  an  act  in  pais,  the  party  claiming 
under  that  deed  is  as  much  bound  to  prove  the  performance  of 
tbe  act  as  he  would  be  bound  to  proTe  any  matter  of  record  on. 
which  its  Talidity  might  depend.  It  forms  a  part  of  his  title; 
it  is  a  link  in  the  chain  which  is  essential  to  ita  continuity,  and 
wliidi  it  is  incumbent  on  him  to  preserre.  These  facts  should 
be  examined  by  him  before  he  became  a  purchaser,  and  the  en- 
dence  of  them  should  be  preseired  as  a  necessary  muniment  of 
title*':  WilUams  y.  Peyton,  4  Wheat  79  (Marshall,  0.  J.);  Ban- 
som  T.  Williams,  2  WaU.  313,  319;  Early  v.  Doe,  16  How.  610; 
Mason  t.  Pearson,  9  How.  248;  Thatcher  t.  Powell,  6  Wheat 
119, 125;  Beekman  t.  Bigham,  5  K  T.  366;  Mutual  Ben.  life 
Ins.  Go.  y.  Tisdale,  91  U.  S.  238;  Wharton  on  Eyidence,  sees. 
176,  923. 

To  support  his  title  under  this  deed,  it  was  necessary  for  the 
plaintiff  to  show  that  the  said  administrator  had  a  Talid  power 
to  sell  the  land  of  his  intestate,  and  that  such  power  had  been 
exercised  in  the  manner  required  by  law.  To  do  this,  he  put 
in  evidence  the  order  of  the  court  of  probate  and  the  other  evi* 
dence  mentioned  in  the  finding. 

By  the  law  of  Connecticut,  as  by  the  common  law,  the  real  es- 
tate of  a  deceased  person  vests  at  once  in  hds  heirs  or  legatees:  2 
Blackstone's  Conmientaries,  201;  1  Swiffs  Digest,  113.  George 
W.  Palmer  died  intestate,  and  whateyer  real  estate  he  owned  at 
the  time  of  his  death  yested  immediately  in  his  heirs,  and  oould 
be  taken  from  them  only  to  satisfy  some  claim  existing  against 
Imn  in  hie  Hfetrme,  or  some  condition  arising  in  the  settlement 
of  his  estate  which  made  the  sale  of  land  necessary  or  adyanta- 
geons,  and  then  only  in  the  manner  pointed  out  by  law:  SheU 
(on  y.  Hadlock,  62  Conn.  143;  BuePs  Appeal,  60  Oonn.  65-67. 

The  eeyeral  statutes  and  statutory  changes  according  to  which 
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the  courte  of  probate  have  from  time  to  time  been  empowered  to 
authorize  the  sale  of  any  interest  which  a  deceased  person^  whose 
estate  was  being  settled^  had  in  such  ^  real  estate^  have  been 
yery  recently  considered  by  this  court  in  Buel's  Appeal,  60  Conn. 
65.    We  have  no  occasion  to  repeat  that  examination. 

Originally,  courts  exercising  jurisdiction  over  the  settlement 
of  estates  of  deceased  persons  had  no  authority  whatever  over  the 
Teal  property  belonging  to  the  deceased.  In  later  times,  such 
courts  could,  by  the  authority  of  the  statutes,  order  the  sale  of  so 
(much,  and  only  so  much,  of  the  land  of  the  deceased  as  was  nec- 
essary to  pay  any  excess  there  might  be  of  the  indebtedness  of 
the  deceased  over  the  value  of  the  personal  property.  This  was 
the  law  of  Connecticut  down  to  very  recent  times,  ae  is  tfhown 
an  Buel's  Appeal,  60  Conn.  65.  But  under  the  later  statutes, 
as  well  as  under  all  former  ones^  a  court  of  probate,  when  order- 
ing a  sale  of  any  of  the  real  estate  of  a  deceased  person^  is  exercis- 
ing  a  special  statutory  power.  It  is  a  power  not  regarded  as  one 
that  pertains  to  the  ordinary  settlement  of  the  estate.  In  all  such 
cases,  the  rule  is  that  the  authority  must  be  strictly  followed, 
otherwise  the  order  will  be  void:  Wattles  v.  Hyde,  9  Conn.  10; 
Watson  T.  Watson,  10  Conn.  77;  Howard  t.  Lee,  25  Conn.  1;  65 
Am.  Dec.  550;  Atwater  y.  Barnes,  21  Conn.  237;  Parsons  v. 
Lyman,  82  Conn.  566,  571;  Potwine's  Appeal,  31  Conn.  383; 
Thatcher  t.  Powell,  6  Wheat.  127. 

The  evidence  offered  by  the  plaintiff  was  insufficient  to  8up> 
port  the  deed.  Wlienever  the  land  of  a  deceased  person  is  sold 
by  an  order  of  the  court  of  probate,  the  only  prudent  eoune  is, 
that  the  application  to  the  court  should  be  in  writing,  so  that 
the  facts  on  which  the  sale  of  the  land  was  sought,  end  on  which 
the  sale  was  authorized,  should  appear  distinctly  on  the  record. 
If  an  oral  application  could  ever  be  tolerated,  it  could  only  be 
in  a  case  when  the  record  itself  set  forth  the  facts  in  fulL  In 
this  case  the  record  is  fatally  defective,  and  is  not  saved  by  the 
provisions  of  section  436  of  the  General  Statutes. 

But  there  is  a  much  stronger  reason.  The  statute  (Gen. 
Stats.,  sec.  600),  under  which  the  court  of  probate  acted,  requires 
that  there  should  be  a  hearing  after  a  public  notice,  before  any 
order  for  the  sale  of  any  land  of  a  deceased  person  can  be  made. 
In  this  case,  there  is  no  evidence  that  any  public  notice,  or  any 
notice  whatever,  of  the  application  to  sell,  was  given  ®  to  the 
parties  interested  adversely  in  the  estate  sought  to  be  sold.  The 
order  of  sale  was  invalid  for  this  reason.  It  appears  that  among 
the  persons  so  adversely  interested  were  the  present  defendants; 
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as  also  were  the  heirs  of  Geoi^e  W.  Palmer.  They  had  no  no- 
tice of  any  hearing,  nor  did  they  ha?6  any  hearing  aa  to  the  pro- 
posed sale.  As  to  them  tue  proceedings  before  the  court  of  pro- 
bate vere  coram  non  judice  and  wholly  void.  It  is  a  principle 
of  natural  justice  of  uniyersal  obligation,  that  before  the  right 
of  an  indiridnal  can  be  bound  by  judicial  sentence,  he  shall  hare 
notice,  either  actual  or  constructive,  of  the  proceedings  againat 
him:  The  Mary,  9  Cranch,  126;  Bradstrect  t.  Neptune  Ins.  Co., 
3  Sum.  607. 

The  eridence  failed  to  show  that  the  said  administrator  had 
power  to  sell  the  land  described  in  the  deed. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 

DBSGBNT  OF  RRAL  ESTATB.— The  lands  of  an  Intestate  de- 
scend to  his  heirs  on  bis  death,  and  may  be  sold  under  execution 
against  them,  subject,  however,  to  the  rights  of  the  administrator  in 
case  they  are  needed  for  the  payment  of  debts:  Douglass  r.  Massie, 
18  Ohio,  271;  47  Am.  Dec.  375,  and  note.  Under  the  Texas  statute 
the  whole  estate  immediately  on  death  vests  at  onoe  in  the  heirs 
subject  to  administration  only:  Ansley  r.  Baker,  14  Tex.  607;  65  Am. 
Dec.  13^  and  note. 

NOTICB  OF  JUDICIAL  PROCEEDINGS.— The  sentence  of  a 
conrt  without  hearing  the  party  or  giving  him  an  opportunity  to  be 
heard  is  not  a  Judicial  determination  of  his  rights,  and  is  not  enti- 
tled to  respect  in  any  other  tribunal:  Evans  ▼.  Johnson,  89  W.  Va. 
29d;  45  Am.  9t.  Rep.  912,  and  note;  Great  West  etc.  Min.  Co.  r.  Wood- 
mas  etc.  Min.  Co.,  12  Col.  46;  18  Am.  St.  Rep.  204. 

EXECUTORS  AND  ADMINISTRATORS-SALES-NOTICB.- 
An  order  of  publication  Is  necessary  to  give  a  probate  court  Jurisdic* 
tlon  to  order  a  sale  o<f  land  for  the  payment  of  debts:  Cunningham 
▼.  Anderson,  107  Mo.  871;  28  Am.  St.  Rep.  417,  and  note.  A  sale  of 
the  land  of  a  decedent  to  make  assets  for  the  payment  of  his  debts 
to  Toid  and  passes  no  title  as  against  his  heirs  or  devisees  not  made 
IMrties  in  some  sufficient  way  to  the  proceeding  in  which  the  order 
directing  such  sale  was  made:  Perry  v.  Adams,  98  N.  0.  167;  2  Am. 
8t  Rep.  S26.  and  note.  See,  also,  the  notes  to  Mitchell  ▼.  Bowon.  65 
Am.  Dec.  760;  Haynes  r.  Meeks,  70  Am.  Dec.  710,  and  Schnell  r. 
Chicago,  87  Am.  Dec.  314. 

PROBATE)  SAL£IS.— In  ezerdslng  its  Jurisdiction  to  order  a  sale 
of  realty,  a  court  need  not  comply  literally  with  the  proyisions  of 
the  statute,  a  substantial  compliance  being  enough:  Stuart  t.  AUen, 
16  CaL  478;  76  Am.  Dec.  651,  and  note. 
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JUDOMENTS-FORBIGN— PLEADING.— In  an  aedon  upon  m 
foreign  judgment,  the  plaintiff  need  not  speclfioally  all^^  tliat  the 
foreign  court  had  Jurisdiction  of  the  action,  of  the  parties,  or  of  th» 
eubject  matter,  nor  that  the  defendant  had  notice  of  its  pendency*  or 
was  summoned  to  appear,  or  that  any  hearing  or  trial  was  had. 
These  facts  are  necessarily  implied  in  the  averment  that  such  court 
''duly  adjudged"  against  defendant,  and  are  indispensable  conditions 
to  the  due  adjudication  of  that  court 

JUDGMENTS— FOREIGN— DEFENSES.— In  an  action  iq;>on  a 
foreign  judgment,  it  is  no  defense  that  the  aotion  in  which  the  judg* 
nient  was  recovered  was  brought  when  the  defendant  was  about  to 
leave  the  foreign  country,  for  the  purpoee  of  embarrassing  and  Im- 
pfding  him,  and  to  prevent  his  having  a  fair  opportunity  to  defend 
the  suit,  unless  he  prolonged  his  stay  indefinitely. 

JUDGMENTS— FORBIGN-CJONCLU  SIVENESS.  —  A  foreign 
Judgment  in  personam  for  a  money  demand,  not  procured  by  fraud, 
and  rendered  by  a  competent  court  of  England  against  a  citizen  of 
one  of  the  states  of  the  American  Union,  who  was  personally  served 
with  process  within  the  jurisdiction  of  the  foreign  court,  is  conclu- 
sive upon  the  merits  in  an  aotion  to  collect  the  judgment  brought  Id 
the  state  of  which  the  defendant  is  a  citizen. 

EVIDENCE  OF  FORM  OF  FOREIGN  JUDICIAL  PROCEED- 
INGS.— The  law  and  practice  determining  the  form  of  judicial  pro- 
ceedings in  a  foreign  court  may  always  be  shown  by  parol  or  other 
evidence. 

JUDGMENTS  —  PARTNERSHIP  DEMANDS— PliBAMNG.- 
Whenever  a  judgment  on  a  partnership  demand  can  lawfully  be 
given  in  favor  of  the  partnership,  witliout  stating  the  names  of  the 
copartners,  it  is,  in  effect,  a  judgment  in  favor  of  such  copartners 
Individually,  and  may  properly  be  declared  on  as  such  in  any  pio- 
ceeding  subsequently  brought  to  enforce  it. 


Aotion  to  recover  on  a  foreign  judgment  Plaintiffs  "were 
J.  B.  Clarke  and  J.  E.  H.  Brown  of  Birmingham^  England,  doing 
business  as  partners  under  the  firm  name  of  Fisher,  Brown  ft 
CompanVy  and  under  such  name  they  recovered  the  judgment 
sued  on  in  England  against  the  defendant^  then  and  at  the  time 
this  action  was  brought,  a  citizen  of  Connecticut.  The  com- 
plaint in  the  present  action  merely  alleged  that  on  April  3,  1889, 
at  Birmingham,  England,  the  high  court  of  justice,  queen's 
bench  division,  Birmingham  district  registry,  in  an  aotion  there- 
in pending  between  plaintiffs  and  defendant,  duly  adjudged 
that  defendant  should  pay  plaintiffs  the  sum  of  two  hundred 
and  ninety-three  pounds,  thirteen  shillings,  and  three  pence^ 
damages,  and  four  pounds  and  fourteen  shillings  coats,  which» 
in  lawful  money  of  the  ITnited  States,  is  fourteen  hundred  and 
fifty  dollars  and  four  cents,  and  that  defendant  has  not  paid 
said  sum  or  any  part  thereof.    Demurrer  to  the  aomplaint  wai 
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oTomiled,  and  demnrrera  to  the  defoiBes  interpoeed  by  the  da* 
fendani  were  sustained*  Judgment  for  plaintifby  and  defend* 
Ant  aiq>ealed. 

T.  H.  Hnngerf Old  and  J.  H.  Kirkham,  for  the  appellant 

H.  G.  Newton  and  L.  W.  Clearehmd,  for  the  appellees. 

i»  BALDWIN,  J.  The  plaintiff's  complaint  was  drawn  in 
the  form  authorized  by  the  Pnu^tice  Book,  No.  169,  page  107,  in 
actions  on  a  foreign  judgment  In  actions  on  a  domestic  judg- 
ment, the  authorized  foims  (Practioe  Book,  Nos.  166,  167,  pp. 
106,  107)  state  the  fact,  but  not  the  manner,  of  ^^  its  recoT- 
ery;  but  in  declaring  on  the  judgment  of  a  foreign  court,  tiie 
approved  averment  is,  that  such  court  **in,  an  action  therein 
I>ending  between  the  plaintiffs  and  the  defendant  duly  adjudged 
that  the  defendant  should  pay  to  the  plaintiffs''  the  sum  in  ques- 
tion. No  court  can  ''duly"  adjudge  such  a  payment  except 
in  an  action  conducted  in  due  course  of  law.  Due  course  or 
process  of  law,  with  respect  to  such  a  judicial  proceeding,  nec- 
essarily involves  reasonable  notice  to  the  defendant  of  the  in- 
stitution and  nature  of  the  action,  given  (unless  this  be  waived), 
if  he  be  a  nonresident,  by  personal  service  within  the  jurisdic- 
tion, and  a  fair  opportuni^  to  be  heard  before  a  tribunal  of  com- 
pet^it  jurisdiction.  So  much  is  due  to  every  person  from  whom 
another  seeks  to  recover  in  a  judicial  controveisy  before  a  court 
of  justice:  Fainoyeir  v.  Neff,  95  U.  S.  714,  733. 

In  the  case  of  a  domestic  judgment,  it  is  unnecessaiy  to  allege 
that  these  conditions  have  been  fulfilled,  because  our  law  re- 
quires it,  and  it  is  to  be  presumed  that  the  law  has  been  obeyed. 
In  respect  to  a  foreign  judgment,  nothing  can  safely  be  taken 
for  granted,  and  the  Practice  Book  has  therefore  provided  a  dif- 
ferent form  of  complaint 

The  practioe  act  was  designed  to  simplify  our  legal  procedure, 
and  to  abbreviate  pleadings  by  the  omission  of  all  unnecessary 
allegations.  The  demurrer  to  the  complaint,  on  the  ground  that 
it  did  not  allege  that  the  high  court  of  justice,  queen's  bench  di- 
vision, Birmingham  district  registry,  had  jurisdiction  of  the  ac- 
tion, or  of  the  parties,  or  of  the  subject  matter,  nor  that  the 
defendant  had  notice  of  its  pendency,  or  was  summoned  to  ap- 
pear, was  therefore  properly  overruled.  These  facts  were  the 
indispensable  conditions  of  a  due  adjudication  by  the  foreign 
court;  and  whatever  is  necessarily  implied  is  sufficiently  pleaded. 
Kor  was  it  cause  of  demurrer  that  the  complaint  did  not  state 
that  any  hearing  or  trial  was  had.    The  averment  as  to  a  due 
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adjudication  implied  that  there  was  a  fair  opportunity  for  a 
hearing;  and  the  defendant  could  not  complain  that  he  did  not 
nyail  himeelf  of  it 

Three  special  defenses  were  pleaded,  and,  on  demurrer,  hdd 
insufficient. 

^^  The  seoond  of  these  set  up  that  the  defendant  was  aerred 
with  the  process  in  the  English  action,  while  transiently  stop- 
ping at  a  hotel  in  Birmingham,  and  when  he  was  about  to  take 
his  departure  for  home;  and  that  such  service  was  so  made  and 
timed  for  the  purpose  of  embarrassing  him,  and  obtaining  an 
unjust  and  unfair  advantage,  by  preventing  his  having  a  fair  op- 
portunil^  to  make  his  defense,  unless  he  prolonged  his  stay 
abroad  indefinitely. 

The  rights  of  sovereignty  extend  to  all  persons  and  things,  not 
excepted  by  some  special  privilege,  that  are  within  the  territory 
of  the  sovereign.  An  alien  friend,  however  transient  his  pres- 
ence may  be,  is  entitled  to  a  temporary  protection,  and  owes  in 
return  a  temporary  allegiance:  Story  on  Conflict  of  Laws,  sees. 
18,  22,  541;  Carlisle  v.  United  States,  16  WalL  147, 154. 

The  fact  that  the  defendant  was  a  foreigner,  making  but  a 
brief  stay  in  the  country,  and  on  the  point  of  leaving  it  for  his 
own,  did  not  deprive  the  courts  of  England  of  all  jurisdiction 
over  him.  The  Soman  maxim.  Actor  sequitur  forum  rei,  if  it 
has  any  force  in  English  or  American  jurisprudence,  operates  as 
a  permission,  rather  than  a  command.  A  nuun  who  ia  absent 
from  his  domicile  can  still  be  sued  there;  but  he  can  also  be  sued 
wherever  he  is  found,  if  personally  served  with  legal  process 
within  the  jurisdiction  where  the  plaintiff  seeks  his  remedy. 
The  action  must  be  brought,  indeed,  in  a  court  to  which  the  de- 
fendant is  subject,  and  subject  at  the  time  of  suit;  but,  unless 
protected  by  treaty  stipulation  or  official  privilege,  he  is  subject 
to  every  court  within  reach  of  whose  process  he  may  enter.  The 
Roman  law  allowed  a  nonresident  to  be  sued  where  he  had  esr 
tablished  a  temporary  seat  of  business,  and,  in  some  cases,  where 
he  had  simply  contracted  a  single  obligation:  Dig.  Y,  1,  de  jn- 
diciis,  et  ubi  quisque  agere  vel  conveniri  debeat,  2, 19,  24.  The 
common  law,  so  &r  as  concerns  the  enforoement  of  a  pecuniary 
liability,  goes  farther,  and  operates  alike  upon  every  private  in- 
dividual who  may  be  found,  however  transiently,  within  the  ter- 
ritory, where  it  is  in  force:  Wharton  on  Conflict  ef  Laws,  sec. 
653.  An  English  court  will  take  cognizance  of  an  aotion  on  a 
contract  ^^'^  wherever  made  and  between  whatever  parties:  Hol- 
land on  Jurisprudenoe,  5th  ed.,  349.    So  the  courts  of  this  state 
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bare  always  regarded  transitaiy  actioiifl  aa  following  tha  peanon, 
and  ttitertained  them  against  foreigners  found  within  onr  juria- 
diction,  whether  brought  bj  a  foreigner  or  a  citizen:  Place  t. 
Lyon,  Kirb.  404,  406;  Potter  y.  AUin,  2  Hoot,  63,  66,  67.  'T^e^ 
ritorial  jurisdiction  attaches  (with  special  exceptions)  upon  all 
persons  either  permanently  or  temporarily  resident  within  the 
territory  while  they  are  within  it;  but  it  does  not  follonr  them 
after  they  haye  withdrawn  from  it,  and  when  they  are  liying  in 
another  independent  country^:  Sirdar  Ourdyal  Singh  y.  Bajah 
of  Faridkote  (1894),  L.  B.  App.  Cas.  670,  683. 

The  seyeral  states  of  the  United  States  are,  aa  respects  thei? 
relatione  to  each  other^  excepting  only  auch  of  these  as  are  reg!i« 
lated  by  the  constitution  of  the  United  States,  indepoident  and 
foreign  aoyereignties:  Buckner  y.  Finley,  2  Pet.  586,  590;  Pen- 
noyer  y.  Neff,  95  U.  S.  714,  722.  The  effect  in  one  of  them  o( 
a  suit  brought  or  judgment  rendered  in  another  la  predaely  the 
same  as  if  the  latter  were  a  foreign  country,  excq)t  so  f ar  aa  ai^ 
tide  4,  section  1,  of  the  constitution  of  the  United  Sta^tes  may 
iiaye  establiahed  a  different  rule:  Hatch  y.  Spofford,  22  Conn« 
485,  498;  58  Am.  Dec.  433;  M'Elmoyle  y.  Cohen,  13  Pet.  312, 
324;  ThompcK>n  y.  Whitman,  18  Wall.  457,  461.  Notwithatand- 
ing  that  proyision  of  the  constitution  and  the  statute  passed  to 
enforce  it  (U.  S.  Bey.  Stats.,  sec.  905),  the  jurisdiction  of  a  state 
court  whose  judgment  is  brought  in  question  in  another  state 
la  always  open  to  inquiry.  In  that  respect,  eyery  state  court  is 
to  be  regarded  aa  a  foreign  court:  Hall  y.  Lanning,  91  U.  S. 
160,  165;  Qroyer  etc.  Machine  Co.  y.  Badcliffe,  137  U.  S.  287, 
294,  298. 

The  courts  of  this  state  haye  neyer  before  had  occasion  to  pass 
directly  upon  the  defenses  which  may  be  open  here  to  an  action 
upon  a  judgment  of  a  court  of  a  foreign  country,  but  they  haye 
often  been  called  to  consider  the  effect  of  legal  proceedings  in« 
atituted  in  one  of  the  United  States  against  a  citizen  of  an- 
other; and  the  right  to  aecure  jurisdiction  oyer  a  nonresident, 
wJM)  ifi  seryed  with  process  while  ^^^  transiently  in  the  state, 
has  been  uniformly  upheld:  Hart  y.  Granger,  1  Conn.  154,  165, 
173;  Wood  y.  Watkinson,  17  Conn.  500,  504;  44  Am.  Dec.  5§2; 
Hatch  y.  Spofford,  22  Conn.  485;  58  Am.  Dec  433;  Bishop  y. 
Vose,  27  Conn.  1,  11,  12;  Duryee  y.  Hale,  31  Conn.  217,  223; 
Easterly  y.  Goodwin,  35  Conn.  273,  278;  O'Sulliyan  y.  Oyerton, 
56  Conn.  102,  103. 

These  decisions  are  based  on  what  has  been  deemed  an  ac- 
cepted principle  of  international   law,  applicable   between   the 
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states^  on  no  other  ground  than  that  they  eie,  as  to  such  a  ques* 
tion,  in  the  position  of  foreign  nations  to  each  other:  Orover  etc. 
Machine  Oo.  v.  Badcliffe,  137  U.  S.  287,  298;  Lazier  v,  Weetoott^ 
26  N.  Y.  146, 154;  82  Am.  Dec.  404. 

The  English  court  having,  then,  jurisdiction  of  the  parties, 
and  preeumahly  of  the  action,  and  the  subject  matter,  aa  to  which 
no  question  has  been  made,  there  is  nothing  in  the  defense  naw 
pleaded  that  the  suit  was  brought  as  it  was  and  when  it  was,  ''for 
the  purpose  of  embarrassing  and  impeding  the  defendant,  «dA 
to  prevent  his  having  a  fair  opportunity  to  defend  said  suit  un- 
less he  prolonged  his  stay  indefinitely  at  said  Birmingham,  and 
thereby  said  plaintiff  sought  to  obtain  an  unjust  and  unfair  ad- 
Tantage  over  said  defendant.^  Where  there  is  a  legal  right  to 
do  a  certain  act,  the  motive  which  induces  the  exercise  of  the 
right  is  of  no  importance:  McCune  v.  Norwich  City  Oas.  Co.,  30 
Conn.  621,  624;  79  Am.  Dec.  278;  Cecum  Co.  v.  Sprague  Mfg 
Co.,  34  Conn.  629,  640.  Nullus  videtur  dolo  facere,  qui  suo  jure 
trtitur.  The  act  complained  of  having  been  fully  stated,  and  be- 
ing one  which  the  law  permitted,  whatever  advantage  it  gave 
the  plaintiffs  could  be  neither  unjust  nor  unfair,  and  these  epi- 
thets are  therefore  of  no  effect:  Middletown  v.  Boston  etc  B.  S» 
Co.,  63  Conn.  361,  369.  They  had  the  right  to  sue  the  defend- 
ant where  they  found  him,  or  at  his  domicile  in  Connecticut^ 
and  in  the  choice  of  the  forum  were  free  to  consult  their  own 
convenience,  without  regard  to  any  loss  he  might  sustain  frons 
"the  law's  delays":  Lovell  v.  Hammond  Co.,  66  Conn.  600,  612; 

The  demurrer  to  the  second  defense  also  admitted  that  the 
defendant,  when  served  with  the  process  of  the  foreign  court,  *®^ 
was  president  of  the  National  Wire  Mattress  Company,  a  Con- 
necticut corporation,  and  "was  in  nowise  indebted  to  the  plain- 
tiffs in  said  suit,  all  of  which  was  well  known  to  said  plaintifia, 
but  any  claim  that  they  had  or  may  have  had  in  wlhioh  the  de- 
fendanrt  was  in  any  way  interested  was  a  claim  against  said  Na» 
tional  Wire  Mattress  Company,  all  which  waa  well  known  to 
said  plaintiffs.'' 

By  this,  and  by  the  third  defense,  is  raised  the  question  as  to 
how  far  a  foreign  judgment  for  a  sum  of  money,  rendered  against 
one  of  our  citizens  by  a  competent  tribunal,  acting  within  its 
jurisdiction,  should  be  held  conclusive  in  a  suit  brought  here 
for  its  collection. 

It  is  the  settled  rule  in  England,  that  in  an  action  instituted 
there  on  a  foreign  judgment,  rendered  by  a  court  of  competent 
jurifldictiooi,  the  proceedings  before  which  were  not   8o    con- 
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ducted  as  to  be  clearly  contrary  to  natural  justice,  the  ^^^^ATM^nn^ 
cannot  be  idlowed  to  go  into  the  merits  of  the  original  cause  of 
Action,  vhicfh  were  tried  in  the  foreign  court,  unless  it  be  neces- 
sairy  in  order  to  support  a  claim  that  the  judgment  was  procured 
by  fraud.  In  such  case,  the  merks  may  be  retried,  not  to  show 
that  the  foreign  court  came  to  a  wnmg  conclusion,  but  that  it 
was  fraudulently  misled  into  coming  to  a  wrong  conclusion.  If 
the  triers  are  convinced  that  the  foreign  judgment  should  have 
been  rendered,  on  the  merits,  the  other  way,  but  still  do  not 
find  thait  there  was  fraud,  the  defense  fails:  Abouloff  t.  Oppen- 
beimer,  L.  R  10  Q.  B.  Diy.  295,  302;  Yadala  y.  Lawes,  L.  IL 
26  Q.  B.  Diy.  310,  316,  319. 

Judge  Story,  in  his  work  on  the  Conflict  of  Laws,  concludes 
a  discussion  of  this  subject,  which  is  referred  to  in  terms  of  com- 
mendation by  this  court  in  Hatch  y.  Spofford,  22  Conn.  501,  58 
Am.  Dec.  433,  with  the  remark  that  the  principle  of  redprociity 
may  not  improperly  be  applied,  and  ioreiga  judgments  treated 
as  concfaisiye  in  any  country,  if  rendered  in  another  where  like 
effect  is  conceded  to  judgments  of  the  courts  of  the  former, 
'^his,''  he  obeeryes,  ^'is  certainly  a  yery  reasonable  rule;  and 
may,  perhaps,  hereafter  work  itself  ifirmly  *^  into  the  struc- 
ture of  international  jurisprudence":  Story  on  Conflict  of  Laws, 
•ec.  618. 

What  is  termed  the  comity  of  nations  is  the  foimal  expres- 
■ion  and  ultimate  result  of  that  mutual  respect  accorded 
throughout  the  civilized  world  by  the  representatiyes  of  each 
soyereign  power  to  those  of  every  other,  in  considering  the  ef- 
fects of  their  official  acts.  Its  source  is  a  sentiment  of  recipro- 
cal regaad,  founded  on  identity  of  position  and  similarity  of  in- 
stitutions. 

Tike  effect  to  be  given  to  a  foreign  judgment  in  personam,  for 
a  money  demand,  must  be  determine  either  by  the  comity  of 
xuetions,  the  rule  of  absolute  reciprocity,  or  the  personal  obliga- 
tion resting  upon  the  defendant:  Hilton  y.  Ouyot,  159  U.  S.  113. 

Whichever  test  may  be  adopted,  the  result  would  be  the  eame 
where  the  question  arises  between  the  courts  of  England  and 
those  of  an  American  state  which  was  once  an  English  colony. 
They  are  engaged  in  administering  the  same  system  of  jurispru- 
dence, and  are  boxmd  together  by  common  institutions  end 
modes  of  thought,  no  less  than  by  sharing  the  same  language 
and  the  same  history.  The  close  and  extensive  commercial  in- 
tercourse  also  between  the  United  States  and  England,  and 
across  the  long  Canadian  frontier,  mokes  it  especially  important 
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thftt  the  many  controveisies  to  which  it  must  give  rLse  should 
be  promptly  brought  to  a  final  settlemeufL  When  an  Ameii- 
can  voluntarily  places  himself  on  EngliA  soil^  he  cornea  under 
a  local  end  temporary  allegiance  to  its  sov^eign  which  makea 
it  his  duty  to  respect  any  summons  with  which  he  may  there  be 
served  to  appear  before  the  courts  of  the  couurtry. 

The  process  served  upon  the  defendant  gave  him  full  notice 
of  the  character  and  items  of  the  plaintiffs'  claim.  He  waa 
bound  either  to  enter  an  appearance  or  submit  to  the  conse- 
quences of  a  default.  He  put  himself  under  the  power  of  the 
court,  the  moment  he  entered  the  territory  wiudh  was  subjeefc 
to  its  authority.  Nor  did  he  put  himself  under  ifa  power,  sim- 
ply in  the  sense  that  it  could  issue  process  and  render  judgment 
against  him,  which  would  be  of  force  within  ^^^  the  limits  af 
that  territory.  To  that  extent  its  judgments  might  be  vaUd, 
though  rendered  without  any  personal  service,  upon  a  aimple 
attachment  of  goods  or  by  publication.  But  they  would  be  men 
expressions  of  the  will  of  the  eovereign,  and  impose  no  p^nsonal 
obligation  which  other  sovereigns  could  recognize  or  enforce: 
Bischoff  V.  Wethered,  9  Wall.  812.  Judgment  Tendered 
against  a  foreigner  who  is  personally  served  when  personally 
present  stand  on  a  ground  wholly  different  These  and  these 
only,  so  far  as  actions  for  money  damages  are  concerned,  are  en- 
titled to  full  respect  in  the  courts  of  other  conntries,  by  the 
principles  of  international  law.  As  between  the  United  States 
and  Great  Britain,  it  may  be  fairly  assumed  that  every  citizen  of 
either,  while  within  the  territory  of  the  other,  assents  to  the  jn* 
risdiction  of  its  courts  of  justice  over  all  pecuniary  controversies 
to  which  he  may  be  duly  made  a  party  before  them. 

This  doctrine,  that  presence  confers  jurisdiction,  may  not  be 
one  recognized  in  Soman  law  or  the  modem  civil  law:  Dig. 
XLII,  1,  de  re  judicata,  etc.,  53;  Story  on  Conflict  of  Laws,  sees. 
611-617;  Wharton  on  Conflict  of  Laws,  sec.  653;  Mourlon's  B6- 
p6titions  Ecrites  sur  le  Code  CivH,  Tom.  III.,  sec  1469.  T%e 
Bomans  viewed  law  as  personal  rather  than  territorial  in  its  oper- 
ation. The  traveler  carried  with  him  the  shield  of  his  own 
law;  and  on  Hie  same  territory  there  might  be,  even  for  its  per^ 
manent  inhabitants,  two  systems  of  jurisprudence  of  equal  force^ 
each  governing  a  different  race.  Such  principles  of  govern- 
ment  And  no  place  in  the  common  law  of  England  end  of  Con* 
necticut.  With  us,  ifhe  law  of  the  land  protects  all  who  stand 
nix>n  it,  and  whenever  a  right  has  been  violated,  gives  a  temedy, 
witihout  regard  to  tiie  nationality  of  the  offender. 
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In  our  opinion,  the  queen's  bench  divifiion  of  the  high  oorni 
of  justice  had  full  jurisdiction  to  decide  the  original  controversy 
between  the  parties  to  this  action.  The  defendant  accepted  the 
forum,  when  he  Toluntarilj  placed  himself  on  English  soil,  and 
80  oame  under  an  implied  obligation  to  respect  such  legal  pro- 
cess as  might  be  served  upon  him  there,  to  the  extent  of  saitisfy- 
ing  any  resulting  judgment,  duly  rendered  ^^^  for  a  pecuniary 
demand.  The  law  raises  this  obligation  because  the  in^terests  of 
human  society  require  it;  and  it  is  not  escaped  by  departing  from 
one  country  into  another,  except  so  far  as  a  judicial  sanction  may 
be  witdiheld  because  reciprocity  is  refused.  The  maxim.  Interest 
reipublicae  ut  sit  finis  litium,  is  not  restricted  in  its  application 
to  controversies  or  suits  originating  in  the  state  before  whose 
courts  it  is  invoked.  It  does  not  rest  on  the  exoellence  of  amy 
particular  system  of  jurisprudence.  It  governs  wherever  the  par- 
ties come,  in  the  last  resort,  before  a  court  constituted  under 
an  orderly  establishment  of  legal  procedure.  No  one  who  has 
been  or  could  have  been  heard  upon  e  disputed  claim,  in  a 
cause  to  which  he  was  duly  made  a  party,  pending  before  a  com- 
petent judicial  tribimal,  having  jurisdiction  over  him,  proceeding 
in  due  course  of  justice,  and  not  misled  by  the  frsAid  of  the  other 
party,  should  be  allowed,  after  a  final  judgment  has  been  pro- 
nounced, to  renew  the  contest  in  another  country.  The  object 
of  courts  is  hardly  less  to  put  an  end  to  controversies,  than  to  de- 
cide them  justly. 

The  defenses  in  question  do  not,  in  terms,  charge  the  plain- 
tiffs  witii  fraud.  The  averments  that  they  well  knew,  when  they 
brought  their  suit,  that  the  defendant  was  in  no  wise  'indebted 
to  them,  and  that  the  only  claim  they  had  or  might  have,  in 
which  he  was  in  any  way  intra^ted,  was  one  against  the  cor- 
poration of  which  he  was  an  officer,  do  not,  standing  alone,  im- 
port that  they  attempted  to  impose  and  did  impose  upon  the 
court.  Fraud  is  never  presumed.  The  claim  against  the  corpora- 
tion may  have  been  such  that  the  defendant  could  be  held  collat- 
erally liable  upon  it,  although  it  remained  the  debt  of  the  corpo- 
ration only.  It  may  have  been  contracted  by  him  in  behalf  of 
the  ccHrporation,  but  without  its  authority.  It  may  have  arisen 
from  a  transaction  that  was  uiRra  vires,  but  which  he  had  falsely 
represented  to  be  within  its  powers. 

If  he  was  in  no  way  liable  to  the  pladnti£b,  the  place  to  show 
it  was  in  the  English  court  A  etate  of  facts  quite  similar  to 
thai  here  alleged  was  set  up  and  established  by  proof,  in  one  of 
the  leading  cases  in  our  reports.    A  dtizen  and  resident  of  Con- 
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necticut,  while  tranaientljr  in  New  Yark,  was  ***  served  with 
process  from  one  of  her  courts,  in  an  action  based  upon  a  con- 
tract made  by  the  plaintiff  with  a  Connecticut  corporation^  but 
which,  in  his  declaration,  he  had,  as  the  defendant  asserted, 
'^falsely  assumed''  to  hare  been  made  by  the  latter  personally,  and 
on  his  own  personal  credit.  The  defendant  entered  no  appearance, 
and  judgment  by  default  was  rendered  against  him,  for  tiiie  sum 
demanded,  to  collect  which  suit  was  instituted  against  him  here. 
He  thereupon  brought  a  bill  in  equity  for  an  injunction,  and  in 
addition  to  what  has  been  already  stated,  alleged  and  proved  that 
the  plaintiff's  attorney  assured  him,  after  the  service  of  the  pro- 
cess, that  a  mistake  had  been  made  in  suing  him  individually 
instead  of  the  corporation,  and  thereupon  agreed  that  nothing 
further  should  be  done  in  relation  to  the  action,  without  previ- 
ous notice  to  him;  in  consequence  of  which  assurance  he  had 
omitted  to  enter  an  appearance.  The  injunction  was  granted 
on  this  last  ground;  but  that  founded  on  the  false  averments  in 
the  declaration  in  the  New  York  suit  was  rejected  as  untenable, 
in  these  words:  "A  suit  was  commenced  in  New  York,  against 
the  present  plaintiff  by  virtue  of  which,  and  of  the  process  there- 
on, he  was  arrested,  and  such  proceedings  were  had  that  a  judg- 
ment for  about  six  hundred  dollars  was  obtained  against  him, 
on  a  cause  of  action  founded  wholly  on  a  contract,  with  which, 
personally,  he  bad  nothing  to  do;  but  which  was  entered  into  by 
him,  as  the  agent  of  the  Norwich  Foundry  Company,  a  corpora- 
tion with  which  the  plaintiff  in  that  suit  had  had  previous  deal- 
ings, and  was  well  known  to  him  at  the  time  as  the  party  with 
whom  he  was  contracting.  If  this  was  all,  the  plaintiff  would  have 
no  remedy,  however  unjust  it  might  be,  to  compel  him  to  pay  that 
judgment.  Still,  as  he  was  duly  served  with  process  in  tiiai  suit, 
it  was  his  duty  to  make  defense  in  it;  and  an  injunction  ought 
not  to  be  granted  to  relieve  him  from  the  consequences  of  his 
own  neglect":  Pearce  v.  Olney,  20  Conn.  544,  655;  Bmbry  y. 
Palmer,  107  U.  S.  3,  12,  13. 

The  doctrine  of  Pearce  v.  Olney,  20  Conn.  544,  is  not  less  ap- 
plicable to  the  case  at  bar  because  the  judgment  in  question 
there  was  one  of  a  sister  stete,  while  here  it  emanates  from  the 
court  ***  of  a  foreign  country.  It  is  true  that  fraud  in  ppo- 
curing  it  is  no  defense  at  law  to  an  action  on  a  judgment  of  the 
former  description:  Christmas  v.  Russell,  5  Wall.  290.  It  is, 
however,  an  equitable  bar  to  its  enforcement,  just  as  it  is  in 
case  of  a  domestic  judgment.  A  judgment  may  be  good  at 
law,  and  yet  equity  may  deem  it  against  conscience  for  the  plain- 
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tiff  to  stand  upon  his  legal  rights.  In  Boeh  a  case,  it  is  hecauae 
the  judgment  is  good  at  law  that  equitable  relief  is  granted. 

In  Pearce  t.  Olney,  20  Ocain.  544,  these  principles  governed 
the  decision.  An  injunction  was  granted  on  account  of  a  fraud 
as  to  a  matter  which  could  not  have  been  put  in  issue  in  the 
New  York  suit.  An  injunction  was  refused,  on  acoouiat  of  a 
fraud  SB  to  a  matter  which  could  have  been  put  in  issue  in  ttie 
New  York  suit  In  the  case  at  bar,  by  the  force  of  the  practice 
act,  equitable  defenses  could  be  pleaded  by  way  of  answer,  but 
the  defendant  had  no  equity,  because  the  question  of  his  indebt* 
edness  to  the  plaintiffs^  if  it  was  to  be  contested,  should  have 
be^  put  in  issue  before  the  English  court:  Bank  of  Australasia 
V.  Nias,  16  Ad.  &  E.,  N.  S.,  735;  4  Eng.  L.  &  Eq.  252. 

Nor  did  the  case  of  Pearce  v.  Olney,  20  Conn.  544,  rest  on  any 
spedal  duty  of  a  citizen  of  one  of  the  United  States,  as  such,  to 
submit  himself  to  the  jurisdiction  of  a  court  of  another  state, 
before  which  he  may  be  duly  euonmoned.  The  conclusiveness 
of  e  judgment  rendered  in  one  state,  when  relied  on  in  another, 
is  in  no  manner  dependent  on  the  citizenship  of  the  parties  to 
it.  It  has  equal  weight  whether  they  are  Americans  or  foreign- 
en.  The  constitution  of  the  United  States  secures  to  the  citi- 
zens of  each  of  them  certain  privileges  and  immunities  as  re* 
spects  every  other  state,  but  it  imposes  upon  them  no  particular 
duties  in  return.  It  places  ihe  citizen  of  one  state,  who  enters 
the  territory  of  another,  no  more  under  the  power  of  its  courts, 
than  if  he  were  an  alien  visitor:  See  Bonaparte  v.  Tax  Court, 
104  TT.  S.  592,  595. 

It  follows  that  the  judgment  in  suit  was  conclusive  as  to  the 
merits  of  the  cause  of  action,  and  that  the  several  special  **• 
defenses,  so  far  as  they  sought  a  retrial  of  them,  were  properly 
overruled.    The  defendant  had  already  had  his  day  in  court. 

The  present  action  was  brought  by  two  individuals,  described 
as  partners  doing  business  under  the  firm  name  of  Fisher,  Brown 
ft  Company,  and  the  English  judgment  was  alleged  in  the  com- 
plaint to  have  been  recovered  by  "the  plaintiffs,**  on  April  3, 
1889.  Upon  the  trial  of  the  issue  closed  upon  the  first  defense, 
they  offered  in  evidence  a  copy  of  the  record  in  the  English 
8int,  in  which  the  plaintiffs  were  named  throughout  simply  as 
^^er.  Brown  ft  Company.  They  also  offered  at  the  same  time 
certain  depositions  tending  to  prove  that  the  plaintiffs  consti* 
tuted,  during  the  whole  of  the  year  1889,  the  copartnership 
of  Pisher,  Brown  ft  Company,  and  as  eudi  recovered  the  judg- 
ment in  question;  and  that,  by  the  laws  and  rules  of  court  in 
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England^  any  persons  claiming  as  copartners  could  sne  in  the 
name  of  the  firm  of  w^hich  they  were  members  at  the  time  of  the 
accruing  of  the  cause  of  action.  The  defendant  objected  to  aU 
this  evidence,  on  the  ground  that  the  record  offered  yaiied  from 
tha-t  alleged,  and  did  not  show  whether  Fisher,  Brown  &  Com- 
pany was  a  corporation  or  copartnership,  or,  if  a  copartnership^ 
that  the  plaintiffs  were  members  of  it,  and  could  not  be  helped 
out  by  parol;  and  also  claimed  that  the  depositions  did  not  show 
that  the  plaintiffs  were  members  of  such  a  firm  when  the  or- 
iginal cause  of  action  arose. 

The  court  committed  no  error  in  overruling  these  objectaons 
and  claims,  and  admitting  the  evidence.  The  law  and  practice 
determining  the  form  of  judicial  proceedings  in  a  foreign  court 
may  always  be  shown,  and  shown  by  parol.  The  testimony  that 
the  plaintiffs  were  the  members  of  a  firm  styled  Fisher,  Brown 
&  Company  tliroughout  1889,  and  as  such  recovered  the  judg- 
ment in  suit,  gave  an  intelligible  meaning  to  the  words  'Tisher, 
Brown  &  Company,*'  as  used  in  the  record  of  the  high  court  of 
justice,  and  in  connection  with  it  tended  to  show  that  they  were 
also  copartners  when  the  cause  of  action  accrued;  for  else  they 
could  not  have  been  entitled  to  such  a  judgment,  under  the  rules 
governing  suits  by  copartners  in  the  copartnership  name.  Wher- 
ever a  judgment  ***  on  a  partnership  demand  can  lawfully  be 
given  in  favor  of  the  copartnership,  without  stating  the  names 
of  the  copartners,  it  is,  in  effect,  a  judgment  in  favor  of  such 
copartners,  described  by  their  copartnership  name,  and  may 
properly  be  declared  on  as  such,  in  any  proceedings  subsequently 
brought  to  enforce  it.  This  is  merely  describing  it  according  to 
its  legal  effect. 

The  defendant  admitted  that  he  was  the  person  against  whom 
the  English  judgment  was  rendered,  but  put  the  plaintiffs  on 
proof  that  they  were  the  parties  by  whom  it  was  recovered.  Ex- 
trinsic evidence  of  this  was  therefore  required,  and  the  deposi- 
tions were  clearly  admissible  to  identify  particular  individuals, 
as  those  to  whom  the  description  of  the  judgment  creditors  in 
the  record,  by  a  partnership  name,  properly  applied. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  Andrews,  C.  J.,  Torrence,  and  Fenn,  JJ.,  con- 
curred. 

Mr.  Justice  Hamersley  dissented  on  the  ground  that  a  judgment 
rendered  in  a  foreign  country,  though  regularly  obtained,  is  only 
prima  facie  evidence  of  debt,  and  that  the  defendant  therein  may 
impeach  the  justice  of  it  when  sued  thereon  in  his  own  country,  or 
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he  may  show  that  it  was  Irregularly  or  unduly  obtained.  The- 
learaed  Judge  maintained  that  the  d^enae  set  up  by  the  defendant 
Id  the  present  action,  that  he  waA  served  with  process  in  the  for- 
eign action,  white  transiently  stopping  at  a  hotel  in  that  country, 
and.  when  he  was  about  to  take  his  departure  for  home,  that  such 
service  was  eo  timed  and  made  for  the  purpose  of  emft>arassing  him 
tnd  obtaining  an  unfair  and  unjust  advantage  by  preventing  his 
having  a  fair  opportunity  to  make  his  defense,  unless  he  prolonged 
his  stay  abroad  indefinitely;  and  that  the  cause  of  action  on  which 
the  notice  to  appear  in  court  was  based,  did  not  arise  in  such  foreign 
country  and  did  noit  concern  any  conduct,  act,  or  contract  of  the 
defendant  done  or  entered  in4x>  within  the  Jurisdiction  of  the  courta 
of  that  country,  if  proved,  constituted  a  good  defense  to  the  present 
action,  that  the  foreign  Judgment  was  not  conclusive,  and  that  evi- 
dence was  admissible  to  prove  the  defense  set  up. 

Judge  Hamersley  stated  his  conclusion  in  the  following  words:  "In 
the  present  case,  the  facts  alleged  in  the  second  defense  conclusively 
show  that  no  obligation  can  be  predicated  in  respect  to  the  Judg* 
ment  produced,  except  that  of  obedience  imposed  by  the  act  of  a  for- 
eign sovereign,  which  has  no  extraterritorial  force,  and  cannot  sup- 
port this  action;  that  the  facts  technically  established  by  the  Judg- 
ment are  conclusive  only  for  the  purposes  of  the  action  In  whic^  it 
was  rendered,  and  within  the  limits  of  the  foreign  state;  that  the 
conditions  which  under  our  law  support  a  legal  obligation  between 
the  parties  arising  from  the  equities  of  the  case  and  the  ties  of 
natural  Justice,  have  no  existence.  The  operation  of  the  principle 
of  res  Judicata  upon  facts  actually  adjudicated,  and  the  equities  in- 
volved by  some  actual  participation  in  such  adjudftcatlon,  are  essen- 
tial to  the  quasi  contract  obligation  this  action  is  brought  to  enforce.. 
These  conditions  are  negatived  by  the  allegations  of  the  second  de- 
fense. The  demurrer  to  that  defense  should  therefy>re  have  beea 
overruled." 

JUDGMBNTS,  FOEBIGN— ACTION  ON— PLEADING  JURISDIC- 
TION.—A  complaint  on  a  foreign  Judgment  need  not  allege  that  the 
court  that  rendered  it  had  Jurisdiotion  either  of  the  cause  or  the  par- 
ties. A  Judgment  of  a  foreign  court  complete  and  regular  on  its  face 
iB  prima  facie  valid.  Gunn  v.  Peakes,  36  Minn.  177;  1  Am.  St  Rep. 
061,  and  note. 

JUDGMBrNTS-ACTIONS  ON  FOREIGN.- DBFBN.SBS  AVAIL- 
ABLE IN.  See  the  note  to  Gunn  v.  Peakes,  1  Am.  fit  Rep.  663. 

JUDGMBNTS-FORBIGN— CONCLUSIVENESS  OF.— A  foreign 
Judgment  is  conclusive  upon  the  merits,  and  can  be  impeached  only 
by  proving  that  the  court  rendering  it  did  not  have  Jurisdiction  of 
the  subject  matter  of  the  action  or  of  the  person  of  the  defendant 
or  that  it  was  procured  by  fraud:  Dunstan  v.  Higglns,  188  N.  Y.  70: 
t4  Am.  St.  Rep.  431,  and  note  with  the  cases  collected.  See,  also! 
the  extended  notes  to  Lasier  v.  Westcott,  82  Am.  Dec.  412-414,  and 
Hessier  r.  Amery,  1  Am.  Dec  824-826. 
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[67  COMMacnCDT,  812.] 

BXBMPTIONS-IMPLBMBNTS  OF  TRADA— A  photogrmphic 
lens  used  by  a  photographer  In  his  business  is  an  implement  of  his 
trade,  and,  as  such,  is  exempt  from  attachment  and  ezecutloik 

L.  F.  Bobinson,  for  the  appellant. 

A.  Perkins,  for  the  appellees. 

818  'p^T^'S,  J.  This  is  an  action  of  replevin  to  reooTer  prop- 
erty attached.  The  only  question  neeessaiy  for  us  to  decide 
apon  this  appeal  is,  whether  the  court  beloiw  erred  in  holding 
Bifcch  property  was  not  exempt  from  attachment  and  execution, 
under  that  clause  of  General  Statutes,  section  1164,  whioh  ex- 
empts ^'implements  of  the  deibtor's  trade.'' 

The  property  in  question  is  a  photographic  lens.  It  belonged 
to  one  Peters,  for  whose  debt  it  was  attached.  He  was  a  photog* 
rapher,  with  a  place  of  business  in  Hartford.  He  had  mort- 
gaged his  photographic  apparatus  and  materials,  including  this 
lens,  to  the  plaintiff.  This  mortgage  was  duly  reoorded.  The 
plaintiff  never  had,  before  the  attachment,  the  poesession  of  said 
lens,  nor  the  right  to  the  possession  of  it,  except  aa  such  mort- 
gagee. Some  time  after  said  mortgage,  and  bc^oro  said  attach- 
ment, said  Peters  gave  up  his  place  of  business  and  otored  his 
photographic  apparatus  at  his  residence  in  Hartford.  He  there 
fitted  up  a  room  in  his  bam  for  the  purpose,  and  continued  up 
to  the  time  of  the  attachment  to  take  photographs  for  friends 
and  neighbors  for  pay,  when  the  opportunity  offered.  A  lens 
similar  to  the  one  in  question  was  a  useful  and  necessary  imple- 
ment to  Peters  in  his  photographic  work. 

The  statute  in  question  is  ancient,  though  it  has  been  varied 
somewhat  from  time  to  time,  both  in  form  and  in  substance. 
Several  of  its  provisions  have  come  before  this  court  for  con- 
sideration, and,  generally,  it  may  be  said,  that  in  the  •**  de- 
cisions a  liberal  oonstruetion  in  favor  of  the  debtor  has  been 
adopted.  A  single  reference  will  be  sufficient  to  illustrate  this, 
as  shown  in  cases  referring  to  other  clauses  than  the  one  now 
before  us. 

In  Hitchcock  y.  Holmes,  43  Oonn.  628,  the  wwds,  '^household 
furniture  necessary  for  supporting  life,"  were  construed.  It 
was  said:  *^o  fixed  or  precise  definition  can  be  given  to  the 
word  **nec€ssarv"  as  used  in  the  statute:  the  facts  in  each  case 
must  control  its  interpretation.    Of  course,  it  was  susceptible  of 
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being  confined  within  rerj  nairow  limits;  for  we  know,  aB  a 
matter  of  fact,  that  many  families  exist,  althougb  they  are  en- 
abled to  use  yery  few  of  the  articles  to  be  found  in  an  ordinary 
bouseholdy  and  these  in  their  rudest  forms.  But  a  proper  re- 
gard for  plain  legislative  intent  requires  us  to  use  it  in  a  broader, 
more  liberal,  and  more  humane  sense;  to  pass  beyond  what  is 
strictly  indispensable,  and  include  articles  which  to  the  comanon 
understanding  suggest  ideas  of  comfort  and  conyenience/' 

The  cases  in  this  state  which  more  directly  relate  to  the  clause 
of  the  statute  now  in  question  are  Fatten  y.  Smith,  4  Oonn. 
450;  10  Am.  Dec.  166;  Atwood  y.  De  Forest,  19  Coam.  613; 
Seeley  y.  Gwillim,  40  Conn.  106;  Enscoe  y.  Dunn,  44  Conn.  93; 
26  Am.  Bep.  430.  We  will  briefly  refer  to  each.  In  Fatten  y. 
Smith,  4  Conn.  450,  10  Am.  Dec.  166,  the  question  was  as  to 
the  meaning  of  the  word  'Hools,''  in  the  phrase  then  used  in 
the  statute,  ^^necessary  apparel,  bedding,  tools,  arms,  or  imple- 
ments of  his  household,  necessary  for  upholding  his  life/'  It 
was  held  that  an  apparatus  for  printing,  consisting  of  a  printing 
press,  cases,  types,  etc.,  might  be  tools  within  the  meaning  of 
that  statute.  The  court  said  that  printing  was  unquestionably 
a  mechanical  employment;  that  the  statute  ooncemed  the  public 
good,  which  had  a  deep  interest  in  the  prosperity  at  mechanical 
employments,  and  should  be  construed  liberally;  that  in  relation 
to  the  natural  description  of  the  goods,  of  which  an  exemption 
is  demanded,  the  exposition  of  the  law  ought  to  be  liberal. 

In  Atwood  y.  De  Forest,  1-9  Conn.  613,  the  words  now  under 
consideration,  "implements  of  the  debtor's  trade,"  which  had 
been  inserted  into  the  statute  in  1821  and  baye  since  continued 
***  there,  were  construed.  The  question  in  that  case  was 
whether  the  debtor  was  a  mechanic  or  a  manufacturer — whether 
the  articles  claimed  to  be  exempt  were  tools  or  machinery.  The 
work  carried  on  was  that  of  making  spectacles.  It  was  held 
that  the  articles  employed  were  not  exempt;  not  because  spec- 
tacle making  was  not  mechanical,  not  a  trade,  but  because  the 
facts  showed  the  parties  were  manufacturers,  and  **that  they 
were  not  spectacle  makers  within  the  meaning  of  the  statute.*' 
The  court,  in  defining  trade,  said:  ''By  the  word  'trade/  as  used 
in  this  statute,  we  suppose  is  meant  the  business  of  a  msechanic, 
strictly  speaking;  as  the  business  of  a  carpenter,  blacksmith, 
silversmith,  printer,  or  the  like;  and  that  it  was  not  intended  to 
inckde  the  business  of  a  manufacturer,  any  more  than  it  was  in- 
tended to  extend  to  the  bu{?iness  of  a  merchant  or  farmer."  It 
is  evident  that  the  court  did  not  intend,  by  the  use  of  such  Ian- 
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guage  86  we  have  quoted — especially  when  used  for  the  purpose 
and  in  the  connection  in  which  it  appears — ^to  give  a  striot  or  nar- 
row meaning  to  the  word  '^mechanic/'  b\xt  only  to  show  that 
distinction  to  which  we  have  referred  and  upon  w(hich  the  de> 
dsion  rests.  Concerning  this,  the  court  adds:  '^  it  be  said  that 
the  distinction  between  a  mechaziiic  and  a  maxmfactarer  as  not 
as  pi^cise  as  is  desirable  and  that  there  is  difficulty  in  determin- 
ing to  which  class  certain  individuals  belong,  especially,  in  oases 
where  men  are  engaged  in  both  the  business  of  a  mechanic,  as 
well  as  that  of  a  maimfactuier,  the  answer  k,  the  difficulty  is 
not  in  the  distinction  itself — that  seems  to  be  precise  enou^ — 
but  it  is  in  the  application  ef  the  distinction  to  particular  facts; 
and  tbat  is  a  difficulty  common  to  the  application  of  mioet  of  the 
rules  of  laiv,  and,  in  doubtful  cases,  it  can  only  be  solved  by  the 
finding  of  a  jury." 

In  Seeley  v.  Gwillim,  40  Conn.  106,  a  similar  question  as  to 
the  distinction  between  a  mechanic  and  a  •manufactnier,  be* 
tween  machinery  and  tools,  arose.  In  that  case,  it  appeared  that 
a  debtor  carried  on  the  business  of  bookbinding  and  manufactur- 
ing blank-books^  working  himself  amd  employing  four  hands. 
Certain  of  the  articles  were  held  to  be  exempt,  and  *^*  others 
not.  The  rule  applied  is  thus  stated:  '^is  [the  debtor]  ibeing 
a  manufacturer  does  not  prevent  the  statute  from  operating  to 
exempt  the  implements  of  his  trade,  so  far  as  they  are  used  by 
him  in  person.  On  the  other  hand,  the  fact  that  he  is  carrying 
on  a  trade  will  not  extend  the  provisions  of  the  statute  to  arti- 
cles employed  by  him  as  a  manufacturer  merely.'' 

In  Enscoe  v.  Dunn,  44  Conn.  93,  26  Am.  Hep.  430,  it  was 
held  that  the  horses  and  carts  of  a  person  engaged  in  the  businees 
of  carting  coal  are  not  protected  from  attachment  as  tools  of  a 
debtor^s  trade.  This,  it  was  stated,  could  not  'T)e  said  to  be  the 
Tmsiness  of  a  mechaaiic,*  either  by  definitions  from  the  bookSy 
or  by  the  common  understanding  and  speech  of  men.**  Surely 
this,  as  it  seems  to  us,  is  evident  enough. 

The  rules  adopted,  the  principles  established,  by  the  cases  in 
the  conetrnction  of  this  statute,  are  binding  upon  us  at  the  pres- 
ent time.  The  fact  that  the  language  in  question  has  continued 
unchanged  in  the  statute  for  three-quarters  of  a  century  indi- 
cates conclusively  that  such  language,  so  liberally  construed  as 
it  has  been  by  the  courts,  declares  the  public  policy  of  the  state 
in  relation  to  the  matter.  If  this  be  doubted,  the  remedy  of 
those  who  thus  question  lies  in  an  appeal  to  that  body  which 
enacted,  and  has  been  content  to  continue,  the  law.    We  think 
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that  to  sach  Tocationa  aa  those  of  carpenter,  blacksmith,  flilT6r-> 
amich,  printer^  bookbinder,  spectacle  maker,  wMch  have  been 
lecognized  and  declared  by  this  coxirt  to  be  trades — so  clearly  m 
aa  not  to  squire  the  statement  of  any  reason  or  explanation 
why — ^there  is  no  reason  why  the  vocation  ai  a  photographer, 
earned  on  aa  it  was  by  Peters,  as  ahrted  in  the  finding,  abould 
not  be  added.  Certainly,  he  waa  not  a  imanufacturer,  aa  that 
word  has  been  defined  by  this  court  If  hds  businees,  carried  on 
in  any  possible  way,  could  be  held  to  be  a  trade,  we  thisik  it 
ahould  be  so  held  upon  the  facts  before  us.  He  depended,  in 
the  conduct  of  his  craft,  upon  the  labor  of  his  handa.  It  does 
not  appear,  nor,  taking  judicial  notice  of  matters  in  the  realm 
of  oommon  observation  and  knowledge,  are  we  led  to  think,, 
that  he  required  for  his  work  either  a  ^^'^  liberal  or  an  ezteneiTe 
education.  In  all  probability,  aome  at  least,  and  peiiiaps  all^ 
of  the  other  Toeations  referred  to  above  aa  reoognized  tradeiy 
would  require  more  special  knowledge,  apprenticeship,  and  train* 
ing  for  their  successful  exercise  than  thia  work  of  photography 
aa  ordinarily  carried  on,  and  presumably  in  this  case.  We  con* 
olude,  therefore,  that  the  court  below  erred  in  holding  the  arti- 
de  in  question  was  not  exempt. 

There  is  error  in  the  judgment  oompkdned  of,  and  it  is  re* 
▼ened. 

In  tiiis  opinion  the  other  judges  concurred,  eixoept  Ham- 
ersley,  J.,  who  dissented. 

BXBMPTTONS— IMPI/I»fBNTS  OF  TBADB:  flee  the  discussion 
of  thia  subject  In  the  notes  to  Files  v.  Stevens,  30  Am.  St.  Rep.  334, 
and  In  re  McManus,  22  Am.  St.  Rep.  253;  also  the  extended  notee  to 
Kflbom  T.  Demming,  21  Am.  IVc.  546,  Richards  t.  Hubbard,  47  Am. 
Rapw  190,  and  Baker  t.  WiUis,  26  Am*  Bep.  68. 


Mansfield  t;.  Shelton. 

(87  COWmcTiCUT,  SDO.] 

DEVISE)— BBTATE  ORBATBD  BY.— If  the  primary  gift  made 
by  wni  Tests  In  the  first  taker  an  absolute  interest  In  personal,  or  an 
absolnte  fee  simple  In  real,  property,  It  exhaoats  the  entire  eatate,  so 
tiiat  there  can  be  no  yalid  remainder. 

DEYISB  IN  VTBB  made  by  will  cannot  be  reduced  to  a  life 
estate  by  mere  ImplicatJon  from  a  srrbseqnent  gift  oyer,  but  may  be 
by  anbeeqnent  langnage  dearly  Indicating  snch  Intent  and  eqnlTalent 
to  a  fKHritire  prorlsion. 

DHVISB.— A  I/IFB  ESTATE  expressly  created  by  will  Is  not 
eo&Terted  Into  a  fee  absolute  or  qualified,  or  into  any  other  form  of 
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estate  greater  tbftn  for  life,  merely  by  reason  of  there  beln^  coupled 
with  It  a  power  of  dispoeltlon,  however  general  or  eztenalTe. 

DEVISE  INCLUDING  POWER  OF  DISPOSITION— WORDS 
VESTING  LIFE  ESTATE.— Under  a  deyise  by  a  hnsband  to  his  wife 
•f  the  residue  of  his  estate,  '*to  be  used  and  appropriated  by  her  «a 
much  as  she  may  wish  for  her  happiness,  without  any  restrictions, 
or  limitations  whatever/'  and  upon  her  decease,  the  payment  of  her 
debts,  and  the  settlement  of  her  estate,  the  remainder  to  vest  in  a 
truBtee  in  trust  for  the  children  of  a  third  party  during  their  liyes^ 
the  wife  takee  a  Hf e  estate  only,  and  the  trust  to  take  effect  upon  her 
death  is  valid. 

W.  L.  Bennett,  for  A.  L.  Woolsan,  W.  B.  Shelton^  and  the 
executor  under  the  wilL 

J.  F.  Kemoclian  and  S.  H.  Fisher^  for  Grace  Martin^  W.  Bud* 
dington^  Z.  Grenell,  I.  Grenell^  and  Julia  Reison. 

^^  FENN^  J.  This  is  a  case  raserred  by  the  superior  court 
tor  the  adyice  of  this  court.  The  questio(ns  presented  relate  to 
the  construction  and  legal  effect  of  proyimoDB  contoiiied  in  the 
last  will  and  testament  of  Charles  Shelton^  who  died  about  June 
4y  1888^  edsed  and  possessed  of  an  estate  coneidting  of  ireal  and 
personal  property^  of  the  value  ol  about  thirtj-thiee  thousand 
dollars. 

That  portion  of  the  will  of  Charles  Shelton  material  to  the 
present  inquiry  is  as  follows: 

''All  the  rest  and  residue  of  my  estate^  both  real  and  personal 
and  wherever  situated^  I  give^  devise^  and  bequeath  to  my  said 
wife,  to  be  used  and  appropriated  by  her^  as  much  as  she  may 
witih  for  her  happiness,  without  any  resirietions  ••*  or  limita- 
tions whatsoever;  and  upon  the  decease  of  my  eaid  wife,  and 
after  the  payment  of  all  her  debts  and  the  settlement  of  her  es- 
tate, I  give,  devise,  and  bequeath  whatever  of  property  or  estate 
of  such  residue  and  reminder  shall  remain  undisposed  of  at  the 
decease  of  my  eaid  wife  to  Edward  A.  Cornwall,  of  Cheshire,  of 
said  New  Haven  County,  in  trust,  to  keep  and  hold  the  same, 
or  invest  the  same,  as  said  trustee  shall  deem  to  the  best  ad- 
vantage, for  the  use  and  benefit  of  the  children  of  the  present 
wife  of  my  nephew  Charles  W.  Shelton,  and  of  the  survivor  or 
survivors  of  su<fli  children,  so  long  as  they  shall  live,  or  any  one 
or  more  of  them;  and  that  such  trustee  pay  and  deliver  to  sudb 
surviving  childr^,  in  equal  portions  to  each,  from  time  to  time, 
and  «it  least  as  often  as  once  in  each  year,  the  net  avails  of  the 
income  of  said  estate,  so  given  to  him  in  trust,  as  aforesaid, 
npon  the  annual  settlement  of  his  trust  acoount  with  the  court 
of  probate;  provided,  nevertheless,  that  in  the  event  of  the  do* 
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cease  of  my  said  wif  e^  my  said  nster,  Grace  A.  Biiddingixm,  thall, 
upon  the  finding  of  the  judge  of  probate  in  which  my  estate 
ihall  'be  pending  for  settiement,  be  found  to  be  in  needy  and  in 
necessitous  drcumatanceSy  then^  upon  such  finding  and  decree 
of  such  court  of  probate,  I  give  and  bequeath  to  the  said  trustee 
one-third  of  such  residue  of  said  estate  so  given  to  my  said  wife^ 
for  the  use  of  my  sister  during  her  lif e^  and  the  remaining  two- 
thirds  of  the  same  to  be  held  for  the  use  and  benefit  of  the 
children  of  my  said  nephew's  wife,  the  income  of  which  one- 
third  shall  be  paid  to  my  said  sister  annually,  so  long  as  she  shall 
li?e;  and  upon  her  decease  the  whole  of  said  income  is  to  be 
paid,  as  aforesaid^  to  said  children  and  the  survivor  of  them. 
But  if  my  said  nephew  shall  die  without  leaving  issue  surviving 
him  by  Mb  present  wife,  then  such  part  or  portion  of  said  resi- 
due or  remainder  of  my  estate  as  shall  remain  undisposed  of  at 
the  decease  of  my  wife  I  give,  devise,  and  bequeath  to  my 
hrother,  William  R.  Shelton,  and  my  said  skter,  and  to  iheir 
heirs  forever^  to  be  equally  divided  between  them,  share  and 
share  aMke;  and,  in  Vhe  event  of  the  death  of  my  brother  before 
the  decease  of  my  wife,  the  portion  of  said  ••^  residue  so  given 
to  my  said  wife  which  would  thus  belong  to  him,  if  living,  I 
give,  devise,  and  bequeath  to  his  wife,  Anna  L.  Shelton,  and 
her  heirs  forever.'* 

Soon  after  iiie  death  of  the  testator,  his  will  was  duly  pro- 
bated in  the  court  of  probate  for  the  district  of  New  Haven,  and 
the  widow,  Caroline  M.  Shelton,  who  was  named  as  ezecutriz, 
duly  qualified  as  such.  In  July,  1889,  she  returned  her  account 
vith  the  estate,  and  the  same  was  accepted  by  the  court  of  pro- 
bate. After  the  due  settlement  of  the  estate  and  the  payment 
of  the  legacies  bequeathed  by  his  will,  she  possessed  and  en- 
joyed the  residue  thereof  until  her  death,  which  oocunred  June 
28^  1894.  Edward  A.  Cornwall,  the  trustee  named  in  said  will, 
haring  died  before  the  decease  of  Charles  Shelton^  iihe  said 
Caroline  M.  Shelton,  on  the  fourteenth  day  of  Febnwiry,  1893, 
was  duly  appointed  by  the  court  of  probate  for  the  district  of 
New  Haven,  trustee  under  the  said  will  in  the  place  of  the  said 
Edward  A.  Cornwall,  deceased,  and  duly  qualified  as  such  trus- 
tee. The  plaintiff,  who  is  the  present  trustee  under  the  will  of 
said  Charles  Shelton  in  the  place  of  said  Caroline  M.  Shelton,. 
deceased,  has  received  and  is  possessed  of  real  and  personal  paxyp- 
erty  of  the  value  of  about  twenty-three  thousand  dollars,  being 
the  rest  and  residue  of  the  property  of  the  said  Charles  Shelton, 
undisposed  of  by  the  said  Caroline  M.  Shelton  in  her  lifetime 
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<mder  the  will  of  her  husband^  said  GhArles  Shelton,  deceased. 

The  first  and  only  difficult  question  presented  is  stated  thus 
in  the  complaint:  ^^Whether^  under  said  will  of  Charles  Shel- 
ton^  the  rest  and  residue  of  his  estate,  devised  and  bequeathed 
to  his  wife,  as  therein  set  out,  became  her  property  and  estate 
in  fee,  or  whether  she  took  therein  an  estate  for  life  only;  and 
whether  or  not  the  disposition  aittempted  to  be  made  of  whaitever 
property  or  estate  of  such  residue  and  remainder  as  should  re- 
main undisposed  of  at  the  decease  of  said  Caroline  M.  Shelton, 
and  the  settlement  of  her  estate,  is  valid  by  way  of  executory 
-devise." 

The  more  recent  cases  in  this  state  which  merit  consideration 
in  the  present  examination  are  Sheldon  v.  Bose,  41  Conn.  371; 
Lewis  T.  Palmer,  46  Conn.  464,  466;  Glover  v.  *^  Stillson, 
^6  Comi.  316;  Feckham  v.  Lego,  57  Conn.  563;  14  Am.  St  Bep. 
130;  Hull  V.  Holloway,  58  Conn.  210;  Central  He&.  etc  Church 
T.  Harris,  62  Conn.  93;  Sill  v.  White,  62  Conn.  430.  These  de- 
^dsions  axe  in  harmony  and  consistent  with  each  other,  and  they 
-establish  certain  rules  or  principles  as  the  settled  law  of  this 
state,  which  may  be  stated  thus:  1.  If  the  primary  gift  conveys 
■and  vests  in  the  first  taker  an  absolute  interest  in  personal,  or 
an  absolute  fee  simple  in  real,  property,  it  exhausts  the  entire 
estate,  so  that  there  can  be  no  valid  remainder;  2.  A  life  estate 
expressly  created  will  not  be  converted  into  a  fee,  absolute  or 
qualified,  or  into  any  other  form  of  estate  greater  than  a  life 
estate,  merely  by  reason  of  there  being  coupled  with  it  a  power 
•of  disposition,  however  general  or  extensive;  3.  An  express  gift 
in  fee  will  not  be  reduced  to  a  life  estate  by  mere  implication 
from  a  subsequent  gift  over,  but  may  be  by  subsequent  Ian* 
guage  clearly  indicating  intent  and  equivalent  to  a  positive  pro- 
vision; 4.  Except  as  restrained  by  the  foregoing  hmitations — 
indeed  in  some  instances  apparently  impinging  upon  them — ^tbe 
<[ue8tion  as  to  whether  the  primary  gift  is  in  fee,  so  as  to  exhaust 
^e  entire  estate,  is  in  each  case  to  be  decided  upon  a  careful 
examination  of  the  entire  will,  aided  by  legitimate  extrinsic 
evidence,  to  ascertain  the  actual  intent  of  the  testator;  which  in- 
tent, when  so  discovered  and  made  obvious,  is  controlling. 

In  illustration  of  the  scope,  limitations,  and  appHeation  of  the 
foregoing  rules,  a  reference  to  language  used  by  this  court  in 
eome  of  the  cases  cited  will  be  appropriate.  In  Sheldon  y.  Bose, 
41  Conn.  371,  the  testator  gave  his  wife,  in  case  of  her  remar- 
Tiage,  "only  one-half  of  the  property,  ....  which  shall  go  to 
lier  for  her  support  during  her  natural  life.*'    The  will  con* 
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taioed  no  reaiduory  clAose,  and  there  wm  do  specific  dispositioii 
of  any  possible  rermainder^  after  the  death  of  the  wife.  This 
court  held  the  wife  had  an  estate  for  life  only^  and  nioi  in  fee> 
and  80  the  estate  became  intestate  when  the  wife's  interest  ter- 
minated. In  reaching  this  conclusion,  the  ^^^  court,  by  Car- 
penter, J.,  said:  ^Ti  is  not  clear  that  the  testator  intended  to 
giye  her  an  absolute  estate,  while  the  language  used  seems  to 

indicate  a  contrary  intention We  have  come  to  the  con- 

dusion  that  the  testator  did  not  intend  to  gire  an  estate  in  fee.'' 
The  opposite  result  in  CentoJ  Methodist  etc.  Church  7.  Harris, 
62  Conn.  93,  is  based  on  the  same  grounds.  In  that  case,  the 
testator  gave  property  to  his  wife,  ^'and  to  her  heirs  forever," 
with  a  proviso  that,  'Whatever  of  the  same,  if  any,  she  may  leave 
not  used  by  her  for  her  support  and  comfort,  I  give  and  be- 
qiieath."  The  court,  by  Carpenter,  J.,  said:  **The  intention  to 
give  a  fee  is  clear;  and  we  discover  in  the  subsequent  words  no 
evidence  of  an  intention  to  revoke  the  gift  It  is  a  bald  attempt 
to  Umit  a  fee  upon  a  fee,  which  the  law  will  not  allow."  In 
Lewis  V.  Palmer,  46  Conn.  454^  the  language  of  the  devise  was: 
*T.  give  to  my  sister  S  the  use  of  all  the  rest  of  my  real  estate 
during  her  natural  life,  and  for  her  to  dispose  of  as  she  may 
think  proper,  right,  or  just*'  This  court,  by  Carpenter,  J., 
said:  ^^e  find  no  case  where  a  Ufe  estate  created  by  express 
words  is  enlarged  to  a  fee  by  the  power  of  sale.  There  are  cases 
where  there  is  an  apparent  life  estate  with  power  of  disposal,  but 
without  any  disposition  of  the  remainder,  in  which  it  is  held  that 
the  devisee  takes  a  fee.  There  are  other  cases  where  there  is  a 
devise  of  an  estate  generally,  with  an  express  power  to  sell,  in 
which  it  is  held  that  the  devise  over  of  the  remainder  is  void 
for  repugnancy.  But  we  think  none  of  13ie  cases  go  so  far  as 
to  disregard  the  obvious  and  acknowledged  intention  of  the 
testator.  All  seem  to  regard  that  when  discovered  as  conclu- 
sive. Courts  differ  widely  as  to  what  the  intention  is,  and  often- 
times different  courts  [might  he  not  have  said  the  same  court?] 
will  draw  different  conclusions  from  similar  language,  and  some- 
times even  from  language  precisely  identical.  But  usually  there 
will  be  found  something  in  the  will,  or  something  omitted,  or 
something  in  the  situation  and  droumetances  of  the  estate  and 
the  parties  interested,  to  account  for  these  apparent  differences; 
and  most  of  them,  it  is  believed,  may  in  that  way  be  reconciled/* 
In  Glover  v.  Stillson,  56  Conn.  316,  this  court  *^  by  Carpenter, 
J.,  said:  'TVe  now  come  to  the  main  question.  Does  the  second 
clause  give  a  life  estate  or  a  fee?    There  are  two  methods  of  con* 
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fitruing  wills:  one  iB  to  asoertain  the  intention  of  the  testator 
and  give  effect  to  that^  so  far  as  it  is  consistent  with  the  policy 
of  the  law.  Within  those  limits,  all  artificial  rules  of  construe- 
tian  must  yield  to  the  intent  The  other  is  to  apply  legal  rules 
and  construe  the  language  used  accordingly.  In  the  latter  case, 
it  cannot  be  denied  that  the  intention  of  the  testator  is  often 
defeated.  This  case  affoidfl  an  excellent  illustration.  We  are 
ttsked  to  say,  as  matter  of  law,  that  the  power  of  sale  enlarges 
an  express  life  estate  to  a  fee.  If  we  do  so,  what  becomes  of  tiie 
intention  of  the  testator?  His  intention  to  give  pecuniary  lega- 
cies  to  the  parties  named  and  the  residue  to  the  orphan  asylaim 
is  just  as  certain,  and,  we  may  add,  just  as  provident,  as  the 
intention  to  proyide  for  his  sisters;  and  that  intention,  by  tihe 
oonstmction  contended  for,  is  wholly  defeated.  The  power  of 
nle  may,  in  doubtful  oases,  aid  in  ascertaining  the  intention; 
■but  to  give  it  an  artificial  and  technical  force,  and  thereby  de- 
feat the  manifest  intention  of  the  testator,  is  wholly  inadmis- 
sible.'' In  Feckham  y.  Lego,  57  Conn.  553,  14  Am.  St.  Eep. 
130,  this  court  by  Loomis,  J.,  quotes  the  above  language  from 
GloYer  T.  StiUson,  66  Conn.  316,  and  adds:  '^hese  utterances 
we  think  are  in  accord  with  the  decided  preponderance  of  judi- 
cial anthority  in  the  XTnited  States.''  Similar,  and  perhaps  eyen 
stronger,  expressions  are  xised  in  Hull  y.  Halloway,  58  Conn. 
210,  and  in  Sill  y.  White,  62  Conn.  430. 

The  leading  case  of  Smith  y.  Bell,  6  Pet.  68,  opinion  by  Chief 
Justice  Marshall,  Brant  y.  Virginia  Coal  etc:  Co.,  93  XT.  S.  326, 
834,  and  Giles  y.  Little,  104  IT.  S.  291,  296,  haye  been  frequently 
cited  by  this  court,  and  are  among  the  almost  numberless  de- 
cisions in  accord  with  the  foregoing  doctrines.  In  the  light  and 
with  the  assistance  of  these  established  principles,  let  ns  ap- 
proach the  question  presented  in  this  case. 

In  the  language  of  the  clause  before  us,  there  is  no  express 
gift  of  a  life  estate,  as  in  many  of  the  cases  cited,  or  of  &  fee,  as 
in  Central  Methodist  Church  y.  Harris,  62  Conn.  93.  Such  ••*" 
arbitrary  and  technical  rules,  therefore,  as  haye  been  in  some 
jurisdictions,  indeed  in  yery  many  cases,  applied  to  such  expres^ 
sions,  are  not  releyant  here.  The  testator  at  the  outset  gaye 
his  residuary  estate  to  his  wife;  whether  in  fee  or  for  life,  he 
did  not  say.  True,  had  he  stopped  there  and  the  will  contained 
nothing  farther,  the  effect  would  haye  been  to  giye  his  wife  a 
fee  in  the  realty,  and  an  absolute  estate  in  the  personal  property. 
But  this  wotdd  haye  been  because  his  intention  to  do  tlds  would 
be  clearly  manifest.    If  there  was  anything  else  in  the  will  in* 
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dicatiTe  of  the  testator's  intent  concealing  tiie  matter^  it  would 
require  consideration  and  be  given  full  weight.  The  testator 
did  not  stop  here.  He  continued^  '^to  be  used  and  appropriated 
by  her/'  This  also  would  indicate  an  intention,  if  this  were  all, 
that  the  gift  be  absolute;  but  he  added  '^as  much  as  she  may 
vish  for  her  happiness,  without  any  restrictions  or  limitation! 
whatsoever.''  This  essentially  modifies  tiie  preceding  words  and, 
taking  the  entire  language  down  to  this  point,  contained  in  and 
fonning  a  part  only  of  a  single  sentence,  shows  the  purpose  of 
Ifae  testartor  was  that  all  of  his  residuary  estate  should  go  into 
the  hands  of  his  wife,  not  as  an  absolute  estate— not  ^^to  her  and 
her  heirs  forever,"  as  was  the  case  and  expressly  stated  in  Cen* 
tral  Methodist  Church  v.  Harris^  62  Oonn.  93 — but  for  life,  the 
limit  beyond  which  her  earthly  happiness  could  not  extend, 
with  full  power  of  disposition,  for  the  proanotion  of  such  happi- 
ness, of  as  much  of  the  estate  as  she  might  wish  for  that  pur- 
pose; which  it  is  ervident  the  testator  believed  would  not  be  all, 
as,  in  fact>  it  was  not  Had  the  testator  stopped  here>  the  case 
would,  we  think,  be  stronger  in  support  of  the  claim  that  only 
a  life  estate  was  intended  to  be  given  to  his  wife,  though  cooipled 
with  a  power  of  disposition,  than  in  Sheldon  v.  Boee,  41  Conn. 
871.  Certainly,  it  could  not  have  been  said,  as  in  Central 
Methodist  Chnrch  v.  Harris,  62  Conn.  93,  that  the  intention  to 
give  a  fee  wiui  clear. 

But  we  have  not  even  yet  considered  the  most  significant  part 
cf  the  testator's  language.  He  continues:  "And  upon  the  de- 
cease of  my  said  wife,  and  after  the  payment  of  all  her  debts  and 
the  settlement  of  her  estate^  I  give,  devise,  and  bequeath  what- 
ever of  property  or  estate  of  svtch  residue  and  ^^^  remainder 
shall  remain  undisposed  of  at  the  decease  of  any  said  wife,  to 
Edward  A.  Cornwall,  of  Cheshire,  oi  said  New  Haven  county, 
in  trust,"  adding  somewhat  lengthy  and  elaborate  trust  pro- 
visions for  the  benefit  of  those  unprovided  for  in  any  other  por- 
tion of  the  will,  who  were  apparently  natural  objects  of  the  tes- 
tator's bounty — provisions  which  can  have  no  operation  except  in 
case  that  some  of  the  residuary  estate  of  the  testator  remained 
undisposed  of  under  the  previous  part  of  the  residuary  clause, 
and  by  the  wife  acting  within  the  scope  of  its  limitations. 

Here,  then,  following  the  gift  to  the  wife,  and  introductory 
4o  the  trust  provision,  in  the  residuaiy  clause  was  language  also 
very  unlike  the  language  of  the  will  construed  in  Central  Meth- 
odist Church  T.  Harris,  62  Conn.  93.  Here  was  no  proviso  con- 
cetning  whatever  property,  if  any,  might  be  left    No  donbt 
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seems  to  have  existed  in  the  mind  of  the  testator  conceming 
this.  There  were  no  children  to  be  provided  for.  The  wife 
was  to  have  full  provisian  for  herself,  bcrt  limited  to  herself. 
Even  her  debts,  if  any,  were  to  be  confined  to  such  as  she  herself 
might  contract  for  things  necessary  or  desired  for  her  personal 
happiness,  and,  as  ascertained  upon  the  settlement  of  her  estate, 
were  to  be  paid;  but  then,  whatever  remained  of  IJhe  residuary 
estate  of  the  testator  was  to  go  as  his,  not  her,  gift,  devise,  and 
bequest,  and  to  those  who  were  his,  and  not  necessarily  her,  nat- 
ural objects  of  bounty.  Our  conclusion  is,  that  only  a  Ufe  estate 
vested  by  virtue  of  the  will  in  the  widow  of  the  testator,  and  that 
the  subsequent  provisions  of  \he  residuary  clause  are  valid  and 
operative. 

The  recent  case  of  Chase  v.  Ladd,  153  Mass.  126,  25  Ath.  St 
Itep.  614,  involved  the  construction  of  language  so  similar  to 
that,  but  stronger  in  support  of  the  claim  that  it  created  an  ab- 
solute  estate  than  that  before  us,  with  the  same  result  which  we 
have  reached,  that  we  deem  a  reference  fitting,  as  indicating  the 
views  of  a  sister  jurisdiction  in  which  sucfh  questions,  bb  shown 
by  a  long  line  of  decisions,  have  received  unusual  examinatian. 
In  this  case,  the  testator  gave  and  devised  all  his  property  to  h§B 
wife,  "to  her  own  use  and  behoof  forever,'*  but  provided  that 
if  any  of  such  property  should  not  be  expended  for  her  support 
and  maintenance  during  her  lifetime,  ^^  it  should  be  disposed 
of  in  the  maimer  designated  in  the  will.  It  was  held  that  the 
language  used  did  not  vest  the  property  in  the  wife  absolutely, 
but  merely  conferred  upon  her  a  right  to  use  it  for  her  support, 
and,  if  necessary  for  that  purpose,  to  dispose  of  it  during  her 
life,  leaving  whatever  she  had  not  so  disposed  of  to  vest  after  her 
death  in  other  persons  as  provided  in  the  will.  The  same  re- 
sult was  reached  in  Kent  v.  Morrison,  153  Mass.  137,  25  Am. 
St  Rep.  616,  where  the  language  was:  **!  give,  devise,  and  be- 
queath to  my  beloved  wife,  Mehitable  Kent,  all  the  estate,  both 
real  and  personal,  that  I  die  seised  and  possessed  of,  giving  her 
full  power  to  sell  and  convey  the  same  by  deed  (part  or  all  of 
it),  and  the  proceeds  thereof  are  to  be  used  for  her  comfort,  and 
otherwise  as  she  may  think  proper/' 

The  other  questions  presented  in  the  case  may  be  directly 
answered.  They  do  not  require  discussion.  As  bearing  upon 
them,  however,  it  should  be  stated  that  it  appears  that  Grace  A. 
Buddington,  the  sister  of  said  Charles  Shelton,  named  in  his 
said  will,  died  before  the  decease  of  the  said  Caroline  M.  Shel- 
ton.   Charles  W.  Shelton,  named  in  said  will,  has  died,  leaving 
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two  children  parties  to  this  suit.  The  mother  of  said  children 
was,  at  the  time  said  vill  was  made,  and  at  the  time  of  the  death 
cl  said  Charles  Shelton,  the  wife  of  said  Charles  W.  Shelton. 

The  superior  court  is  advised:  1.  That  the  wife  of  Charles 
Shelton  took  under  his  will  a  life  estate  only,  not  an  absolute 
property  or  fee  simple;  and  that  the  disposition  made  in  euch 
will  of  whatever  property  or  estate  of  the  residue  and  ranainder 
which  remained  undisposed  of  at  the  decease  of  Caroline  M. 
Shelton  and  the  settlement  of  her  estate  is  valid;  2.  The  trust 
created  by  said  will  for  the  benefit  of  the  children  of  Charles 
W.  Shelton  is  valid;  3.  The  fee  of  said  property,  in  the  con- 
iangency  which  has  happened,  was  not  disposed  of,  and  it  vested 
as  intestate  estate  in  the  heirs  at  law  of  said  Charles  Shelton. 

In  this  opinion  ihe  other  judges  concurred^  except  Ham- 
ersley,  J.,  who  dissented. 

DBYISB-BSTATB  CREATBD  BT.-If  the  first  taker  under  a 
win  is  given  an  estate  in  fee  for  life,  coupled  with  an  unlimited  power 
of  disposition,  the  fee  or  absolute  estate  vests  in  the  first  taker  and 
any  limitation  over  is  void:  Bradley  v.  Carnes,  94  Tenn.  27;  46  Am. 
8t.  Rep.  686.  The  term  '^remainder"  necessarily  implies  what  is  left, 
and  if  the  entire  estate  is  granted  there  can  be  no  remainder:  Palm- 
er V.  C!ook,  159  111.  300;  50  Am.  St  Rep.  165.  and  note. 

LIFB  B8TATES.— A  POWER  OF  8AI>B  added  to  a  life  estate 
does  not  lalse  the  estate  to  a  fee:  Note  to  Bradley  v.  Oamea,  40  Am. 
8t.  Rep.  70a 
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OARRIBRS— LIABILITY  FOR  BAGGAGB.— If  a  common 
carrier,  without  any  contract,  express  or  implied,  to  carry  baggage, 
received  nnder  the  mistaken  supposition  that  it  belonged  to  a  pas- 
senger who  had  bought  a  ticket  over  its  road,  undertakes  to  carry 
snch  baggage,  it  assumes  no  duty  to  the  owner,  except  to  alNrtaln 
from  willful,  wanton,  or  intentional  injury  to  the  property  while  in 
Its  possession.  It  is  not  liable  for  the  loss  of  the  property  if  the 
train  carrying  It  breaks  through  a  bridge  which  has  become  defec- 
tive through  the  gross  negligence  of  the  carrier. 

Action  to  recove  rdamages  for  the  loss  of  two  trunks,  delivered 
to  the  defendant  as  a  common  carrier,  and  alleged  to  have  been 
lost  through  its  negligence.  The  plaintiffs  caused  two  trunks 
to  be  checked  at  Saratoga  for  carriage  to  Albany  by  the  Dela- 
ware &  Hudson  Biver  Bailroad,  thence  over  the  lines  of  the 
defendant  and  the  New  York,  New  Haven  ft  Hartford  Bailroad 
Company,  to  New  Haven,  Connecticut,  not  intending  to  go  by 
that  route  themselves^  but  by  a  rival  line^  and  they  so  inf oimed 
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the  person  who  gave  them  ibe  checks.  Sadh  person  was  not  the 
agent  or  seryant  of  any  of  the  roads  over  which  the  tronks  were 
checked,  bat  he  informed  the  plaintiffs  that  they  had  a  right  to 
have  their  trunks  go  by  the  route  indicated  by  the  checks.  The 
defendant  was  bound  by  a  contract  with  the  Delaware  &  Hud- 
son Biyer  Sailroad  Company  to  receive  the  baggage  of  passengers 
holding  tickets  entitling  them  to  ride  over  both  roads,  and  was 
led  by  the  checks  to  suppose  that  the  said  trunks  were  baggage 
of  such  character,  and  es  such  took  them  into  its  possession. 
While  the  trunks  were  being  carried  orer  defendant's  line,  the 
train  broke  through  a  bridge,  which  had  -become  defectiTe 
through  the  gross  negligence  of  the  defendant  company^  and 
the  trunks  and  their  contents  were  ruined.  Judgment  for  de» 
fendant    Plaintiffs  appealed. 

E.  P.  Irvine  and  L.  E.  Munson,  for  the  appellants. 

O.  D.  Watrous  and  E.  G.  Buckland,  for  the  appellee. 

*■*  BALDWIN,  J.  If  the  defendant  came  under  any  obli- 
gation to  make  good  the  plaintiffs'  loss,  it  must  have  been  either 
by  virtue  of  some  contract  between  them,  or  of  actionable  neg- 
ligence. 

No  such  contract  is  alleged  unless  one  can  be  implied  from 
the  reception  by  the  defendant,  at  Albany,  of  their  luggage,  ao 
checked  as  to  indicate  that  it  was  to  be  transported  over  its 
railroad  to  Springfield.  It  is  not  averred  that  the  person  from 
whom  they  obtained  the  checks  was  an  agent  of  the  defendant, 
or  had  any  authority  to  act  or  speak  in  its  behalf;  nor  even  that 
he  was  an  agent  of  the  Delaware  ft  Hudson  Canal  Company, 
with  which  the  defendant  was  in  contract  relations.  His  state- 
ments, therefore,  and  the  plaintiffs'  reliance  upon  them,  are  of 
no  importance,  except  as  evincing  their  good  faith  in  the  trans- 
action. On  the  other  hand,  the  effect  of  the  reply  was  to  admit 
that  the  defendant  received  the  luggage,  under  the  mistaken 
supposition  that  it  belonged  to  passengers  who  had  bought 
tickets  over  its  road,  and  so  that  its  transportati(m  on  its  railroad 
had  been  duly  paid  for.  Had  trunks,  marked  as  destined  to 
Springfield,  been  received  by  the  defendant  without  any  particu- 
lar contract  or  understanding  in  regard  to  their  transportation, 
it  would  have  assumed,  simply  from  its  position  as  a  common 
carrier,  an  obligation  to  transport  them  safely,  and  have  had  a 
right  to  a  proper  compensation,  when  the  service  was  performed. 
But  an  express  contract  existed  between  it  and  the  Delaware  ft 
Hudson  Canal  Company,  under  which  it  was  bound  to  receive 
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die  peiBonal  luggage  of  passengeiB  who  held  tickete  eatitling 
them  to  pass  over  both  roads  between  Saratoga  and  Springfieldji 
and  the  defendant  '^^  was  led  by  the  checks  to  suppose  that  the 
tranks  of  the  plaintif  s  were  luggage  of  that  character.  It 
did  noty  therefore^  receive  them  under  such  circumstances  as  to 
create  such  an  implied  oontoract  with  their  owners.  An  im< 
pUed  contract  between  two  parties  is  only  raised  when  the  facts 
are  such  that  an  intent  may  fairly  be  inferred  on  their  part  to 
make  such  contracts  Such  an  intent  may  be  implied^  although 
it  be  certain  that  it  never  actually  existed,  but  not  unless  the 
parties  are  in  such  relations  that  each  ought  to  have  had  it 

In  the  case  at  bar,  the  facts  not  only  do  not  justify,  but  aV 
solutely  exclude^  such  an  implication.  The  plaintiffs  did  not  in« 
tend  to  pay  the  defendant  for  the  transportation  of  the  trunks. 
They  supposed  that  they  had  already  paid  for  this,  in  purchas- 
ing tickets  to  New  Haven  by  way  of  the  Hudson  Biver.  The 
defendant  did  not  intend  to  make  any  charge  for  their  transpor* 
tation.  It  supposed  that  compensation  for  this  had  been  made 
already,  under  and  as  an  incident  of  an  express  contract,  made 
in  its  behalf  by  the  Delaware  &  Hudson  Canal  Company,  for  the 
transportation  of  the  owners  as  passengers  over  its  railroad. 

The  plaintiffs  and  the  defendant  were  alike  misled  by  appear- 
ances. It.  is  one  of  those  cases  where  a  loss  must  be  sustained 
by  one  or  the  other  of  two  parties,  who  are  equally  innocent  of 
wrong,  but  one  of  whom  plsced  it  in  the  power  of  a  third  per- 
son to  do  the  act  which  caused  the  injury.  The  plaintiffs  acted 
in  good  faith  in  accepting  the  checks  in  question  from  some  one 
in  Saratoga,  and  causing  them  to  be  placed  on  their  trunks;  but 
it  was  this  that  induced  the  Delaware  &  Hudson  Canal  Com- 
pany to  deliver  the  luggage  to  the  defendant,  at  Albany,  and  the 
defendant  to  receive  it  as  belonging  to  those  whose  right  it  was 
to  have  it  transported  over  its  line  to  Springfield.  The  plain- 
tiffs could  not  in  this  way  force  the  defendant  into  a  contract  re- 
lation which  it  certainly  would  never  have  intentionally  assumed. 

The  defendant,  having  taken  the  plaintiffs'  property  into  its 
possessioii  for  transportation  over  a  railroad  which  it  operated  as 
4t  common  carrier,  was  not  free  from  all  responsibility  ^  for 
its  safekeeping,  notwithstanding  it  accepted  its  custody  without 
any  contract,  express  or  implied. 

It  is  admitted  by  the  pleadings  that  not  only  did  the  defend- 
ant run  the  train,  in  which  the  property  was,  upon  a  bridge 
which  was,  and  long  had  been,  so  defective  that  it  could  not  sus- 
1am  such  a  burden,  but  also  that  no  one  was  stationed  there  to 
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giye  any  wamkig  of  the  danger  or  signal  the  train  to  stop,  and 
that  the  luggage  wsta  destroyed  by  reason  of  its  gross  negligence 
in  theee  respects^  but  ^'without  any  willfulness,  malice^  or  inten- 
tional wrong,  or  anything  equivalent  or  amountiing  thereto/' 
The  defendant  did  not  receiTe  the  trunks  in  the  capacity  of  a 
common  carrier  of  goods  for  hire.    They  were  delivered  to  it 
and  accepted  by  it  in  the  capacity  of  a  common  carrier  of  pas- 
sengers for  hire.    In  fact,  there  were  no  passengers  to  be  carried, 
to  whom  they  belonged,  but  this^  whether  then  known  or  un- 
known to  the  defendant,  would  be  no  excuse  for  any  willful  or 
intentional  injury  to  property  actually  in  its  poseesfflon.    We 
think,  however,  that  it  was  a  sufBcient  excuse  for  the  negli- 
gence which  is  confessed.    Actionable  negligence  is  th<e  neglect 
of  a  duty.    What  duty  dad  the  defendant  owe  to  the  plaintiffs? 
Simply  that  of  abstaining  from  anything  amounting  to  willful 
or  wanton  injury  to  their  property  in  its  possession:  Gardner  v. 
New  Haven  etc.  Co.,  51  Conn.  143, 150;  60  Am.  Rep.  12.    That 
cannot  be  deemed  a  wanton  exposure  of  it  to  destruction  which 
consisted  only  in  running  a  train  of  cars  upon  an  unsafe  bridge, 
by  which  its  own  property,  as  well  as  theirs,  was  involved  in  a 
common  loss,    ^^egligence  signifies  a  want  of  care  in  the  per- 
formance of  an  act,  by  one  having  no  positive  intention  to  injure 
the  person  complaining  of  if:  Pitkin  v.  New  York  etc.  R.  R. 
Co.,  64  Conn.  482,  490.    It  is  true  that  this  definition  might  not 
exclude  the  liability,  in  some  instances^  of  a  principal,  on  the 
ground  of  negligence,  for  damage  consequent  upon  a  direct  act 
of  violence  or  trespass  on  the  part  of  servants;  but  this  is  not  a 
case  of  that  description.    The  gross  negligence  with  which  the 
defendant  was  chargeable  consisted  wholly  of  omissions.    There 
was  no  willful  *^  wrong,  nor  yet  such  reckless  misconduct  as 
can  be  deemed  its  equivalent. 

Had  the  defendant  voluntarily  assumed  the  portion  of  a  de- 
positary (taking  this  term  in  its  strict  meaning  of  a  bailee  with- 
out reward),  it  would  not  have  been  bound  under  the  rules  of 
the  Roman  law,  which  have  become  a  part  of  the  common  law, 
to  treat  the  plaintiffs'  property  with  any  more  care  than  it  gave 
to  its  own:  Coggs  v.  Bernard,  2  Ld.  Raym.  909;  Dig.,  16,  3,  de- 
positi  Tel  contra,  32.  Good  faith  would  have  been  the  measure 
of  its  obligations:  Dig.,  16,  3,  20.  He  who  intrusts  Us  prop- 
erty to  a  careless  man,  if  lo^s  ensues,  must  lay  it  to  the  account 
of  his  own  imprudence  in  putting  it  into  such  hands:  Inst,  S^ 
15,  quibns  modis  re  contrahitur  obligatio,  3. 

But  in  the  case  before  us,  the  elements  of  a  bailment  ixt 
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vantiiigy  far  there  was  no  contract,  exprees  or  implied,  between 
the  parties:  2  Kenfs  Commentaries,  *780.  The  defendant'^ 
obligations,  not  being  contractual,  were  lees  than  those  attach- 
ing to  bailees  of  any  class.  No  man  can  have  the  care  of  an- 
others  property  thruat  upon  him  without  his  invitation  ox 
consent,  in  such  a  way  as  to  raise  a  duty  calling  for  the  per- 
formance of  positive  acts  of  protection.  He  may  be  bound  to 
refrain  from  acts  of  direct  injury.  This  is  a  mere  negation  of 
wrongdoing.  A  man  acts  at  his  peril;  but  he  is  never  liable  for 
omissions,  except  in  consequence  of  some  duty  voluntarily  under- 
taken: Holmes  on  the  Common  Law,  82.  Had  the  defendant 
willfully  thrown  the  plaintifFs'  trunks  from  the  bridge  into  the 
stream  below,  a  liability  would  hiive  been  incurred;  but  thia 
would  have  been  an  act  of  violence,  not  an  absence  of  care. 
Gross  negligence  is  not  actionable  where  not  even  slight  care 
was  due:  Ihinlap  v.  International  Steamboat  Co.,  98  Mass.  871^ 
379.  However  blameworthy,  it  is  still  essentially  different 
from  intentional  wrongdoing:  Magna  negligentia  culpa  est; 
magna  culpa,  dolus  est;  Dig.,  50, 16,  de  verborum  ngnificatione,. 
226. 

Had  the  checks  indicated  that  the  trunks  were  to  be  sent  over 
the  river  route,  their  reception  by  the  defendant  for  carriage  over 
its  route  would  have  presented  a  very  different  ^*  question: 
Fairfax  v.  New  York  etc  R.  B.  Co.,  78  N.  Y.  167,  170;  29  Am. 
Bep.  119. 

The  ruling  on  the  demurrer,  with  which  the  pleadings  under 
the  original  complaint  were  closed,  was  in  conformity  to  the 
views  which  we  have  expressed.  It  is,  therefore,  unnecessary 
to  inquire  whether,  had  there  been  error,  it  would  not  have  been 
waived  by  filing  a  substituted  complaint 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 

OARRIimS— LIABILITY  FOR  BAGGAGB.— A  common  carrier  Is 
liable  to  a  passenger  for  the  loss  of  bis  baggage  although  no  fare 
ha&  been  paid:  McGiU  v.  Rowand«  8  Pa.  Bt.  4^1;  46  Am.  Dec.  654. 
Common  carriers  of  passengers  with  their  ordinary  baggage,  for 
hire,  are  liable  for  losses  occurring  from  any  accident  to  the  baggage 
while  it  is  in  their  keeping  as  carriers,  except  those  arising  from  the 
act  of  God  or  the  public  enemy:  Roth  v.  Buffalo  etc.  R.  R.  Co.,  M 
N.  Y.  548;  90  Am.  Dec.  786,  and  note;  Cole  v.  Goodwin,  10  Wend» 
251;  82  Am.  Dec.  470,  and  note;  Camden  etc.  Transportation  Co.  v. 
Bnrke,  13  Wend.  611;  28  Am.  Dec.  488,  and  note.  Passenger  carriers 
are  liable  for  bacr^age  of  passengers  as  common  carriers:  Dibble  v. 
Brown,  12  Ga.  217;  56  Am.  Dec.  460:  Oakes  v.  Northern  Pac.  R.  R.. 
CuL,  20  Or.  892:  23  Am.  St  Rep.  126,  and  note.  See,  also,  the  ex-^ 
tended  note  to  Connolly  v.  Warren,  8  Am.  Rep.  802, 
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Robinson  t;.  Clapp. 

{91  OOMHBCnCOT,588.] 

BOUNDABIOB— TRBBS  UPON— INJUNGTION.^A.  landowner 
It  not  entitled  to  an  injunction  restraining  an  adjoining  owner  from 
Interfering  with  a  tree  and  well  upon  the  boundary  line,  merely  be- 
canae  the  former  has  offered  to  pay  snch  sum  for  the  adjoining  prem- 
iBeg  aa  may  be  appraised  by  persons  selected  by  the  parties. 

BOUNDARIBS— TREES  UPON— INJUNCTION.— If  a  land- 
owner intends  to  remove  so  much  of  a  tree  standing  upon  the  bound- 
ary line  as  Is  necessary  to  enable  him  to  build  up  to  such  Une,  and 
the  granting  of  an  Injunction  to  restrain  interference  with  the  tree 
would  work  a  greater  irrciiarable  injury  to  such  owner  than  the 
necessary  cutting  and  probable  destruction  of  the  tree  would  cause 
the  adjoining  owner,  the  injunction  should  not  be  granted. 

Suit  to  enjoin  defendant  from  cutting  down  a  tree  and  from 
injurying  a  welL  Judgment  for  defendant.  Plaintifl  ap- 
peals. 

E.  P.  Arvine^  for  the  appellant. 

H.  O.  Newton^  for  the  appellee. 

'^  FEKN,  J.  This  is  the  case  of  Bobinson  w.  Clapp,  68 
Conn.  365.  A  new  trial  was  then  granted,  and  the  case  now 
comes  before  ns  again  upon  another  finding,  by  plaintiff's  appeal 

So  far  as  such  appeal  appears  to  be  only  an  effort  for  retrial 
of  questions  already  decided  by  this  court,  it  is  unneoessaiy  to 
consider  it,  for  we  see  no  occasion  to  alter  the  former  opinion. 
Nor  need  we  repeat,  but  only  refer  to  such  former  decision  for 
the  facts  and  the  law  as  this  court  held  it  to  be  upon  audi  facts. 

The  present  finding  does  not  differ  yeiy  essentially  from  the 
previous  one;  but  there  are  two  yariationfl  which  shjould  be  no- 
ticed. The  plaintiff  claims  that  he  was  entitled  to  the  injunc- 
tion prayed  for,  to  restrain  the  defendant  from  interfering  with 
the  tree  and  well  in  question,  and  the  free  access  of  light  and 
air  to  the  windows  of  the  plaintiff's  house,  because  he  bad 
offered  to  buy  the  land  in  controversy.  The  finding,  however, 
states  that  the  defendant  has  repeatedly  offered  to  seU  to  the 
plaintiff;  that  he  claimed  the  price  asked  was  in  excess  of  the 
true  value,  and  adds:  ^T.  do  not  find  that  the  price  so  asked  was 
in  excess  of  its  true  value;  and  I  find  tiiat  the  plaintiff  has  never 
offered,  or  been  willing  to  pay,  the  defendant  the  true  value  of 
aaid  land,  in  any  manner  other  than  by  his  offer  to  pay  a  sum  for 
which  it  **^  should  be  appraised  by  parties  to  be  selected  by 
the  plaintiff  and  defendant."  It  seems  needless  to  say  that  the 
defendant  is  under  no  obligation,  l^;al  or  equitable,  to  submit 
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to  any  such  ordeal,  and  that  the  plaintiff  has  ahown  nothing 
to  entitle  him  to  oonsideretion  on  this  ground,  eren  if,  aa  ire 
in  no  way  mean  to  intimate,  in  caae  the  plaintiff  has  piOTed  all 

be  claimed,  it  womld  have  had  any  releyancy  or  weight. 

Oonoeming  the  tree,  the  finding  is,  that  the  defendant  in- 
tendB  to  remoYO  ao  much  of  said  tree  aa  ia  neoeaaary  to  build 
his  house  up  to  the  boundary  line.  In  Bobinaon  ▼.  Clapp,  65 
Conn.  380,  we  said  in  reference  to  thia  matter:  "The  injunction 
should  not  extend  further  than  to  restrain  the  defendant  from 
catting  any  portion  of  the  tnmk  and  any  further  cutting  of 
the  hranchea  or  of  the  roota  than  he  might  lawfully  have  dona 
bad  the  trunk  stood  wholly  upon  the  plaintiff'a  land,  but  readh« 
ing  to  the  defendant's  line.**  The  defendant  in  fact  intends  to 
eat  fLW&j  half  the  trunk,  and  to  clear  away  branches  and  roota 
to  the  ^Tiding  line,  and  the  court  below  refused  to  enjoin  such 
proposed  action.  Aa  bearing  upon  this  matter,  the  court  made 
ibe  following  finding:  *^t  the  trunk  of  said  tree  was  not  touched 
by  the  defendant,  but  the  roota  and  branches  were  cut  off  up  to 
the  boundary  line,  the  tree  would  probably  die;  but  if  it  did  not 
die,  it  would,  after  such  branches  were  cut,  be  unsightly,  and  of 
no  practical  value  to  the  plaintiff.  If  the  branches  and*  roota 
of  said  tree  were  so  cut  off  upon  the  defendant's  side  of  said 
Ihie,  and  said  house  was  ao  constructed  by  the  defendant,  the 
entire  removal  of  said  tree  would  be  a  benefit  to  the  plaintiff 
and  to  his  property."  This  finding  was  made  upon  evidence  the 
admission  of  whidi  waa  objected  to,  and  exception  taken.  We 
tbink  such  evidence  proper  to  be  received,  and  that  upon  the 
&ctB  found  the  action  of  the  court  waa  induced  from,  and  war- 
ranted by,  what  we  before  suggested — ^Robinson  v.  Clapp,  66 
Conn.  380 — 'T[t  might  perhaps  fairly  be  urged  that  to  prevent 
tbe  defendant  from  removing  that  portion  of  the  trunk  of  the 
tree  upon  his  own  land,  thereby  depriving  him  of  the  opportu- 
^ty  to  build  upon  it  aa  desired,  would  be  likely  to  produce  a 
peater  irreparable  ***  injury  to  the  defendant  than  such  re- 
moval and  the  consequent  destruction  of  the  life  of  the  tree 
woold  cause  the  plaintiff,  and  that,  therefore,  the  equitable  rem- 
^y  of  injunction  whioh  is  not  adapted  finally  to  adjust  the 
'igbts  of  the  partiea  should  have  been  refused,  and  the  con- 
testants left  to  settle  such  rights  in  methods  pertaining  to  the 
1^  and  not  the  chapcery  jurisdiction.  We  are  inclined  to 
tbink  such  elements  of  discretion  enter  into  the  matter  thai 
^  ought  not  to  disturb  the  conclusion  of  the  trial  court  upon 
it"   There  ia  nothing  in  the  additional  facta  founds  regarding 
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the  wen  ind  concerning  light,  to  differentiite  the  present  appeal 
in  those  respects  from  the  former  one. 
There  is  no  error  in  the  judgment  complained  ol 

In  this  opinion  the  other  judges  concurred. 

The  facts  and  decision  in  the  case  of  Robinson  t.  Olapp,  66  Oonn. 
805,  so  far  as  they  relate  to  the  decision  In  the  principal  case,  were 
as  follows:  On  iSeptember  21,1883,  one  W.  Walte  wslb  the  owner  in  fee 
of  the  premises  in  dispute.    A  dwelling-house  stood  on  the  westerly 
side  thereof.    On  said  day  Walte,  through  a  third  person,  conyeyed 
to  his  wife  the  westerly  part  of  said  lot,  forty  feet  front,  on  which 
said  dwelling-house  stood.    On  August  28,  1888,  said  lot  was    by 
warranty  deed  conyeyed  to  plaintiff  by  an  agent  of  Mr.  and  Mrs. 
Waite    to  wh<mi  it    had    been    conyeyed    for    that    purpose.    On 
October  6,  1888,  W.  Waite  quitclaimed  his  interest  in  the  remaining 
twenty-one   feet   of   the    original    lot   to  the   defendant.   On    the 
boundary  line  of    the    premises  of    plaintiff  and  defendant  there 
stands  a  maple  tree  about  sixteen  inches  in  diameter,  with  branches 
extending    from    forty    to    fifty    feet    This    tree    is    yaluabie    to 
plaintiff,    and    s^iades    a    part    of    his    premisea.   The    boundary 
line   runs   through   the    trunk   of   the   tree.   At   the   time  WaUe 
erected    the    dwelling-house,     more    than    twenty    years     before 
plaintiffHi  purchase,  he  dug  a  well,  connecting  it  by  pipes  with  the 
dwelling-house,  and  used  it  in  such  connection  up  to  within  a  short 
time  preyioue  to  such  purchase.    Plaintiff  neyer  used  the  well,  and 
it  has  remained  covered  up   ever  since   he   became  owner  of  the 
premises.   The  well  is  two  and  one-half  feet  in  diameter  and  adjoins 
the  boundary  line,  but  is  practically  all  of  it  upon  the  land  of  the 
defendant,  and  he  does  not  intend  to  destroy  it    On  the  trial  both 
the  plaindff  and  Waite  testified  that  while  negotiations  for  the  pur- 
chase  were  pending,  Walte  told  plaintiff  that  the  well  went  with 
the  house  and  would  be  sold  to  him,  and  that  this  statement  was  a 
substantial  inducement  to  the  plaintiff  in  making  the  purchase.    The 
court  oyerruled  defendant's  objection  to  the  admission  of  this  eyl- 
deuce  and  found  the  facts  to  be  as  testified.   The  defendant  intends 
to  build  a  dwelMng-house  extending  along  the  boundary  line  and 
threatens  to  remove  so  much  of  said  tree  as  is  on  his  side  of  the 
boundary  line.   The  construction  of  the  dwelling-house  as  defendant 
intends  to  construct  it  would  coyer  the  well  and  probably  kill  the 
tree.    It  would  also  deprlye  plaintiff  of  the  supply  of  light  which  has 
fM>me  across  said  twenty-one  feet  now  owned  by  defendant,  and 
would  make  it  necessary  for  plaintiff  to  light  his  dwelling-house  with 
artificial  light  in  the  daytime.    At  the  time  of  purchase  by  plaintiff 
and  defendant  there  was  no  yislble  sign  of  demarcation  markingr 
Mild  boundary  between  them,  and  until  the  time  of  said  purchases 
the   premises  were  an    undlyided  tract  of  land.   The    trial    court 
rendered  Judgment  for  plaintiff,  enjoining  defendant  from  interfering 
with  the  tree  to  its  injury,  and  from  such  interference  with  the  well 
as  will  depriye  plaintiff  of  its  use,  or  from  erecting  any  buildinsr 
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upon  hia  premises  so  near  as  to  exclude  the  light  from  the  plalntilTa 
dwelliDg-hoQse.  Defeadant  appealed,  asaUnilog  as  error  the  arantlng 
of  the  injanctlon  restraining  ea<*h  of  the  acts  thereby  enjoined  and 
also  in  admitting  the  evidence  before  mentioned.  The  supreme  conn* 
in  passing  npon  the  questions  thos  presented  on  appeal  decided  all 
of  tbem  in  favor  of  defendant  and  granted  a  new  triaL  The  supreme 
«oint  announced  as  principles  of  law  that  a  landowner  may  cut  from 
a  tree,  the  trunk  of  which  stands  on  the  boundary  line  between 
blmself  and  an  adjoining  owner,  all  the  roots  and  branches  on  his 
side  of  the  line  up  to  the  trunk;  that  eridence  that  a  grantor  of  a 
tract  of  land  informed  the  grantee  that  a  well  nearly  on  the  boundary 
tineb  bat  on  the  land  not  conveyed,  belonged  to  and  would  be  sold 
with  the  land  conveyed,  and  that  this  statement  induced  the  pur- 
chase, is  Inadmissible  to  show  the  legal  effect  of  the  deed  as  against 
a  sahsequent  purchaser  of  the  remaining  portion  of  the  same  tract 
of  huid;  nor  Is  such  purchaser  to  whom  the  statement  Is  made 
entitled  to  an  injunction  against  the  subsequent  purchaser  to  prevent 
bim  from  covering  the  well  with  a  building,  when  the  former  has 
cever  used  the  well  since  his  purchase,  and  it  has  been  covered  all 
that  time,  and  pipes  connecting  it  with  his  dwelling-house  are 
entirely  on  his  land.  That  a  purchaser  of  a  tract  of  land  on  which 
is  a  building  a  short  distance  from  another  tract  of  land  retained  by 
the  grantor  does  not  obtain,  by  implied  grant,  the  right  to  the  light 
which  his  building  receives  from  the  unconveyed  portion,  as  against 
a  subsequent  purchaser  of  the  latter. 


B0UNDABIO&-'TRKES  GROWING  ON  OR  NEAR,  AND 
RIGHTS  OP  ADJOINING  PROPRIETORS.— Where  the  Umbs  or 
branches  of  trees  standing  upon  a  boundary  line  overhang  the  land  of 
one,  such  limbs  or  branches  are  his  property,  and  he  can  cut  them  off 
or  trim  tbem  at  his  pleasure:  Grandona  v.  Lovdal,  78  Oal.  618;  12 
Am.  8t  Rep.  125,  and  note.  See  especially  the  note  to  Dubois  v. 
Beaver,  82  Am.  Dec.  830.  331. 


State  v.  Smith, 

[67  COMKVCTICUT,  641.] 

MUNICIPAL  CORPORATION— LICENSE  FEES  -  RIGHT 
TO  BXAXn^.— Under  a  charter  authorizing  a  city  council  to  license 
eartmen,  truckmen,  hackmen,  butchers,  bakers,  petty  grocers  or 
bnckiters,  and  common  vlctualers,  and  to  make  ordinances  relative 
"to  any  and  all  other  subjects  that  shall  be  deemed  necessary  and 
proper  for  the  protection  and  preservation  of  the  health,  property, 
and  lives  of  the  citizens,"  an  ordinance  prohibiting  the  sale  of  adul- 
terated or  impure  milk  within  the  city  and  requiring  everyone  who 
flclls  milk  of  any  kind  therein  to  first  procure  a  license  therefor,  Is 
void,  in  so  far  as  it  requires  a  license  from  all  who  sell  milk, 
whether  they  are  petty  grocers,  hucksters,  or  common  vlctualers  or 
not 

MUNICIPAL  CORPORATIONS— LICENSE  FEES-RIGHT 
TO  EXACT.— The  right  of  a  municipal  corporation  to  license  the  pur- 
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suit  of  a  lawful  business,  which,  as  usually  carried  on,  does  not  en 
danger  the  public  health  or  safety,  and  thus  to  limit  the  number  o 
those  who  may  engage  in  it,  cannot  be  extended  or  enlarged  by  anj 
doubtful  implication. 

Prosecution  for  violation  of  an  ordinance  of  a  dtj  relating  in 
the  sale  of  milk  therein  without  a  license.  Judgpi^t  for  tbn 
plaintiff.    Defendant  appealed* 

S.  Judson,  Jr.,  for  the  appellant. 

J.  H.  Light  and  Y.  B.  C.  Giddings,  for  the  appdleei. 

^'^  BALDWIN,  J.  The  charter  of  ttie  city  of  Bridgeport^ 
which  went  into  effect  July  1,  1895,  authorized  the  cammoi] 
council  to  make  ordinances,  not  inconsistent  with  law,  relative 
to  commerce;  to  the  inspection  of  produce  brought  '^^^  into 
the  city  for  sale,  and  the  election  of  inspectors  for  that  purpose; 
to  the  sale  or  offering  for  sale  of  unwholesome  produce  of  all 
kinds;  to  '^censing  cartmen,  tmckmeoi,  hackmen,  butchers, 
bakers,  petty  grocers  or  hucksters,  and  common  yiotufders,  un- 
der such  restrictions  and  limitations  as  said  common  council  may 
deem  necessary  and  proper";  to  the  health  of  the  city;  and  to 
''any  and  all  other  subjects  that  shall  be  deemed  necessary  and 
proper  for  the  protection  and  preservaition  of  the  health,  prop- 
erty, and  lives  of  the  citizens'^:  Special  Acts  of  1895,  eec.  41,  p. 
532. 

In  the  General  Statutes,  secti'ons  2658  to  2664  are  grouped 
under  the  heading  of  ''Adulteration  of  MilL''  A  public  act 
went  into  effect  August  1,  1895,  to  regulate  the  manufacture 
and  sale  of  food  products,  which  classes  as  food,  under  thai  de- 
scription, "eyery  article  used  for  food  and  drink  by  man,  horses, 
or  catUe'*:  Public  Acts  of  1895,  c.  235,  eec.  2,  p.  578. 

Oeneral  Statutes,  section  2661,  prohibits  the  sale  ijr  offer  for 
sale  of  impure  or  adulterated  milk.  Section  2660  forbids  the 
sale  of  any  milk  from  which  any  cream  has  been  remoyed,  except 
out  of  a  can,  yessel,  or  package,  to  «which  is  affixed,  not  more 
than  six  inches  from  the  top,  a  metallic  tag  stamped  "Skimmed 
Milk,''  in  letters  not  less  than  an  inch  in  height.  For  any  yio- 
lation  of  these  proyisions  the  offender  may  be  fined  not  more 
than  seyen  dollars  or  imprisoned  not  more  than  thirty  days,  or 
both. 

The  act  of  1895,6€)ction  3, declares  that  any  article  of  food  shall 
be  deemed  adulterated  if,  among  other  things,  any  substance 
be  mixed  with  it  so  as  to  lower  or  injuriously  affect  its  quality 
or  strength^  or  if  any  yaluable  constituent  has  been  wholly  or 


Hay.  1896.]  Statb  «.  Smith.  803 


in  part  abstracted^  or  if  it  is  in  any  part  the  product  of  a 
cased  animal;  and  thai;  the  €onnecticQt  Agricnltoial  Ezperi- 
inent  Station  ahall  make  analyses  of  food  prodncta  on  sale  whidbt 
it  is  suspected  may  be  adaltersted,  and  ''may  adopt  or  fix  stand- 
aids  of  purity^  quality^  or  strength^  when  sncli  fltandaida  ara 
not  specified  or  fixed  by  statute/'  and,  when  it  finds  by  analysis 
that  adulterated  food  products  haye  ibeen  on  sale  within  lihe 
Btffte,  shall  notify  •^  the  grand  juror  or  prosecuting  attorney 
of  the  town  in  'which  they  were  found.  The  sale  or  offer  for  sale 
of  adult^ated  food,  by  one  who  knows  it  ito  be  adulterated,  and 
does  not  disclose  this  to  the  purchaser,  is  made  punishable  by  a 
fine  of  not  more  than  five  hnndred  dollars,  or  imprisonment  for 
not  more  than  one  year. 

At  the  same  session  of  the  general  assembly^  two  days  later,, 
another  statute  was  enacted,  but  repealed  the  following  week 
(Public  Acts  of  1895,  pp.  588,  664),  which  declared  the  term 
^'adulterated  milk,''  ^  used  in  the  statute  ktws  of  the  state,  to 
have  the  following  meaning:  ''1.  Milk  containing  more  than 
eighty-eight  per  centum  of  water  or  fluids;  2.  Milk  containing 
less  than  twelve  per  centum  of  milk  solids;  8.  Milk  containing 
less  than  three  per  centum  of  fats;  4.  Milk  drawn  from  cows 
within  fifteen  days  before  or  five  days  after  parturition;  5.  Milk 
^wu  from  aniTnals  fed  on  distillery  waste  or  on  any  substance 
in  a  state  of  fermentation  or  putrefaction  or  on  any  unhealthy 
food;  6.  Milk  drawn  from  cows  kept  in  a  crowded  or  unhealthy 
condition;  7.  Milk  from  which  any  part  of  the  cream  has  been 
i^moved;  8.  Milk  which  has  been  diluted  with  water  or  any 
other  fluids  at  to  which  has  been  added,  or  into  which  has  been 
introduced,  any  foreign  substance  whatever;  9.  All  adulterated 
inilk  shall  be  deemed  unclean,  unhealthy,  impure,  and  unwhole^ 
some.'' 

It  is  impossible  to  compare  the  ordinance  of  the  city  of  Bridge* 
port  with  these  statutory  provisions,  without  seeing  that  in  many 
'aspects  they  cover  the  same  ground,  and  cover  it  in  a  different 
way. 

The  ordinance,  section  6,  defines  precisely  adulterated  milk^ 
ttd  gives  conclusive  effect  to  an  analysis  made  by  the  chemist 
^ployed  by  the  local  board  of  health.  The  general  assembly, 
hi  1895,  first  adopting  and  then  repealing  a  somewhat  similar 
definition,  finally  left  the  matter  largely  in  the  hands  of  the 
Connecticut  Agricultural  Experiment  Station. 

The  sale  of  skinmied  milk,  by  the  dty  ordinance,  is  to  be 
from  cans  bearing  the  w^ords  '^Skinmied  Milk''  conspiaaoualy 
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«tajDped  upon  the  side;  by  aectian  2660  of  the  Qeneral  Statutes 
^<^  it  is  to  be  from  cans  bearing  a  metallic  tag  on  which  tha 
€aiiae  words  are  stamped. 

The  pecuniary  penalties  imposed  by  the  ordinance  cannot  be 
less  than  fifty  dollars  nor  more  than  one  hundred  dollars.  Un- 
der the  general  kws^  they  may  be  considerably  less,  and  for  some 
o£fensefi  more,  besides  an  additional  liability  to  imprisonment 

The  public  statutes  leave  the  business  of  a  ffnilkman  open  to 
all,  on  equal  terms,  throughout  the  §tate;  only  imposing  certain 
regulations  upon  those  who  may  undertake  it,  end  enforcing 
them,  when  necessary,  by  proceedings  of  a  criminal  nature,  re- 
sulting in  a  sentence  proportioned  to  the  gravity  of  the  ofEense. 
The  ordinance  excludes  everyone  who  has  not  received  a  Uoense 
from  the  local  health  officer  from  participating  in  it,  within  the 
city  of  Bridgeport,  under  pain  of  a  fixed  pecuniary  forfeiture, 
which,  in  case  of  a  second  offense,  is  to  be  doubled  and  to  entail  a 
loss  of  the  license  previously  granted.  Of  these  differences  be- 
tween the  provisions  of  the  by-laws  in  question  and  the  general 
statutes,  that  last  mentioned,  unless  found  to  be  warranted  by 
the  terms  of  the  city  charter,  is  decisive  of  the  present  case. 

Under  the  constitution  of  this  etate,  even  the  general  assembly 
has  not  unrestricted  power  to  provide  for  the  grant  or  refusal  of 
licenses,  without  which  a  citizen  cannot  engage  in  what  is  one 
of  the  common  occupations  of  life:  State  v.  Conlon,  65  Conn. 
478;  48  Am.  St.  Bep.  227.  It  has  confided  to  the  common  coun- 
cil of  Bridgeport  tiie  right  to  make  ordinances  relative  to  li- 
censing  cartmen,  truckmen,  hackmen,  butchers,  bakers,  petty 
grocers,  or  hucksters,  and  common  victualeis.  Petty  grocers  or 
hucksters  and  common  victualers  may,  as  part  of  their  business, 
sell  milk;  but  the  ordinance  in  question  relates  to  licenses  for  all 
who  sell  milk,  without  regard  to  whether  they  are  petty  grocers, 
hucksters,  or  common  victualers,  or  not.  It  therefore  goes  be- 
yond the  power  specifically  conferred,  and  the  ^'general  welfare** 
clause,  with  which  section  41  of  the  charter  concludes,  must  be 
read  with  strict  reference  to  what  precedes  it.  The  right  to 
license  the  pursuit  of  a  lawful  business,  which,  as  usually  carried 
on,  does  ^^^  not  endanger  the  public  health  or  safety,  and  thiu 
to  limit  the  number  of  those  who  may  engage  in  it,  is  one  of  the 
highest  powers  of  sovereignty.  When  conferred  upon  a  munici- 
pal corporation,  the  gnmt  cannot  be  extended  by  any  doubtful 
implication. 

After  giving  full  force  to  all  the  provisions  of  section  41,  we 
are  brought  to  the  conclusion  that  it  is,  at  leasts  doubtful 
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▼lietihfir  the  dunier  sathorized  the  licenang  of  mOkmciL    It 
therefore  did  not  aathoiiae  it;  end  that  part  of  the  oidinanoe  was 
void  upon  which  the  complaint  in  the  case  before  na  'waa  baaed: 
Grofat  T.  Banbury,  65  Conn.  294. 
There  ia  error  in  the  judgment  appealed  from* 

In  thia  opinion  the  other  judges  concurred. 

MUNICIPAL  COBPOBATIONS-LICBNSB  FBE8.— Wbat  bust- 
Dees  or  occnpation  so  far  affects  the  public  welfare  and  good  order 
ss  to  require  It  to  be  licensed  Is  a  matter  of  leglslatlre  consideration 
end  control,  which,  when  exercised  in  good  faith,  cannot  be  rerlewed 
by  the  courts:  Oil  City  ▼.  OU  City  Tmst  Co.,  IM  Pa.  St  454;  81  Am. 
8t  Rep.  770,  and  note.  A  city  ordinance  prohibiting  canyassing  with- 
oQt  a  license  is  valid  If  it  is  eqnal  and  uniform  in  its  operation  and 
doeik  not  discrlmfnate  and  Is  not  In  rlolation  of  the  federal  constitu- 
tion:  Note  to  Magneau  ▼.  Fremont,  27  Am.  8t  Bep.  416.  Laws 
are  not  in  restraint  of  trsde  which  merely  Impose  taxes  on  the 
sales  of  merchandise:  Harrison  t.  Mayor,  8  Smedes  &  M.  681;  41  Am. 
Dec  ^38.  An  ordinance  exacting  a  license  fee  of  ten  dollars  from 
an  persona  engaged  In  selling  merchandise  Is  ralid:  Tan  Hook  t. 
Selma,  70  Ala.  801;  «  Am.  Rep.  85.  This  subject  wiU  be  found 
foUy  treated  in  the  note  to  State  t.  Odnlon,  48  Am.  St  Bep.  2S6,  287* 
and  the  ext«ided  notes  to  Robinson  t.  Mayor*  84  Am.  Dee.  688-840^ 
and  ESx  parte  Gregory,  64  Am.  B«p.  628. 
AtL  B&  Rir.,  Vol.  LU *SI 
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(IflO  iLUMOn,  77.] 

QUO  WARRANTO.— A  STATUTE  OF  lilMITATIONB  appUct- 
ble  to  ordinary  cItII  actlong  does  not  apply  to  a  quo  warranto  pi^ 
ceeding  to  oust  a  person  wrongfully  acting  as  a  police  magistrate,  as 
tbls  Is  a  matter  of  public  concern,  and  the  maxlm«  Nullum  tempos 
occurrlt  n>gl,  applies. 

OFFIOBRS.— POLICE  MAGISTRATES  are  public  officers,  and 
exercise  a  part  of  the  judicial  powers  of  tlie  stat^ 

QUO  WARRANTO.— AN  INFORMATION  In  the  nature  of  a 
quo  warranto  is  a  matter  within  the  sound  legal  discretion  of  the 
court  or  judge,  and  no  definite  time  is  fixed  beyond  which  an  In- 
formation will  not  lie,  in  matters  of  public  concern,  though  laiwe  of 
time  may  be  considered,  with  all  the  other  circumstances  of  the  case, 
as  a  ground  for  refusing  leave  to  file  it. 

PLEADINQ.— A  PLEA  must  either  trayeme,  or  confess  and 
arold. 

PLEADING—VACANCY  IN  OFFICE.- In  pleading  a  yaoancy 
In  office.  It  is  not  good  and  sufficient  pleading  to  say,  "there  being  a 
racancy,"  where  there  is  no  direct  ayermenit  that  there  is  a  yacancy^ 
and  no  facts  are  stated  showing  such  vacancy. 

PLEADING.— A  DEMURRER  ADMITS  only  such  facts  as  are 
well  pleaded.  It  does  not  admit  conclusions  of  law  stated  by  the 
pleader,  or  the  construction  placed  by  him  upon  statutes. 

ESTOPPEL— OFFICERS— ELECTIONS.— Street-comer  proph- 
edes  of  success  and  promises  of  assistance,  made  by  an  officer  to  a 
candidate  for  election  to  the  same  office,  do  not  estop  the  promisor 
from  denying  that  any  election  was  authorized  by  law,  particularly 
where  it  does  not  appear  that  he  was  a  candidate,  or  that  he  voted, 
and  where  It  does  not  appear  that  any  reliance  was  placed  opon 
aoch  prophecies  and  promises. 

JUSTICES  OF  THE  PEACE.— POLICE  MAGISTRATES 
of  the  peaces  In  law  and  In  fact,  though  different  In  name. 


March,  1896.]  HcPhail  v.  Pkoplx.  807 

PLBIADING.— A  PLBA  la  to  be  taken  most  ttrongly  afalait  tht 
pleader. 

ESTOPPEL— RECOGNITION  OF  OFFICBB  DB  FAOTO- 
CONTESTINO  RIGHT  TO  OFFICE.— The  fact  that  a  poUce  maiifl- 
trate  Fecognlzes  another  officer  as  a  de  facto  police  magistrate^  hj 
transmitting  papers  to  him  in  case  of  a  change  of  renue,  does  not 
«8top  the  people  from  maintaining  a  quo  warranto  proceeding  to 
•oat  the  hitter  from  office^  or  estop  the  former  from  being  the  relator 
ia  such  proceeding. 

H.  W.  Wells,  for  the  appellant 

B.  J.  Cooney,  state's  attorney,  and   L.  F.  Meek,  for  tihe 

appellee. 

^  BAKER,  J.  This  is  an  information  in  the  natnre  of  a 
quo  warranto,  prosecuted  in  l^e  Peoria  circuit  court  by  the 
state's  attorney  of  Peoria  county,  in  the  name  of  the  people  of 
the  state  of  Illinois,  on  the  relation  of  Charles  T.  Lambert^  and 
against  Duncan  McPhail,  the  appellant.  The  information  was 
filed  by  leaye  of  the  jndge  of  the  coxirt  in  vacation,  and  process 
was  issued  and  serred  to  the  October  term,  1893.  The  cause  was 
heard  at  said  term  upon  a  demurrer  to  the  first,  second,  third, 
fourth,  fifth,  sixth,  and  seventh  pleas  of  McPhail,  and  the  court 
sustained  the  demurrer  to  each  of  said  pleas,  and  McPhail  stand* 
ing  by  them,  the  court  rendered  judgment  of  ouster  against  ^ 
him  from  the  office  of  police  magistrate,  and  that  he  pay  a  fine  of 
one  dollar  and  the  costs  of  the  proceeding.  On  an  appeal  to 
the  appellate  court  for  the  second  district,  the  judgment  waa 
affirmed,  and  this  further  appeal  then  taken. 

It  appears  from  the  information  that  prior  to  November  6, 
1891,  the  city  of  Peoria  was  organized  under  an  act  entitled  ''An 
act  to  reduce  the  charter  of  the  dty  of  Peoria,  and  the  several 
acts  amendatory  thereof,  into  one  act,  and  revise  the  same,''  ap« 
proved  February  20,  1869.  It  also  appears  that  section  1  of  an 
act  approved  and  in  force  April  13,  1875  (Ijaws  of  1876,  p.  91; 
1  Starr  &  Curtis'  Annotated  Statu:tes,  533),  makes  provisions  for 
election  of  police  magistrates  in  towns,  cities,  and  villages,  and 
that  section  2  of  said  act  provides  that  the  election  for  police 
magistrates  in  cities  that  have  one  or  more  police  magistrates 
elected  under  a  former  organization,  as  a  town  or  dty,  shall  not 
be  held  until  the  term  for  which  said  police  magistrate  or  mag- 
istrates were  elected  has  expired.  It  also  appears  from  the  in- 
formation that,  at  a  municipal  election  held  in  the  city  of  Pe- 
oria on  the  fourth  day  of  November,  1890,  Charles  T.  Lambert 
was  elected  police  magistrate  of  the  city  of  Peoria  for  the  term 
of  four  years,  and  that  afterward,  and  within  the  time  prescribed 


808  HoPhail  f .  PsoPLX.  [Illinoii^ 

hj  Ixw,  he  duly  qnalified  as  such  police  magistrate,  and  was  duly 
ooazuuisaioned  as  such  for  four  years  from  the  first  Tuesday  in 
January^  1891,  and  ever  since  had  been,  and  still  was,  perform- 
ing the  duties  and  exercising  the  poirers,  functions,  and  juris- 
diotion  of  police  magistrate  of  the  city  of  Peoria,  end  that  his 
term  of  office  would  not  expire  until  the  first  Tuesday  in  Jan- 
uary, 1895.    And  the  information  shows  that  on  Ifoyemher  6, 

1891,  the  diy  of  Peoria  became  incorporated  under  the  general 
incorporation  act,  entitled  "An  act  to  provide  for  the  incorporar 
tion  of  cities  and  villages,*',  approved  April  10,  1872,  and  that 
there  is  no  provision  in  said  act  for  the  election  of  police  mag« 
istrates  in  cities  organized  ®^  under  it;  and  shows  that  at  a  spe- 
cial election  held  in  said  dty  of  Peoria  for  the  election  of  dtj 
officers,  on  AprU  19,  1892,  candidates  for  police  magistrate  were 
voted  for  without  authority  of  law,  and  that  at  said  election  Dun- 
can McPhail  received  a  majority  of  the  votes  cast,  and  afterward 
assumed  to  qualify  as  police  magistrate,  and  has  since  wrongfully 
and  without  authority  of  law  assumed  to  act  as  police  magistrate 
of  the  city  of  Peoria.  The  claim  of  the  information  is,  that  at 
the  time  of  the  adoption  of  the  general  incorporation  law  by  the 
city  there  was  already  a  police  magistrate  in  office,  who  bad  been 
elected  while  the  dty  was  incorporated  under  the  act  of  February 
20,  1869,  and  whose  term  of  office  would  not  expire  until  Janu- 
ary, 1895,  and  that,  therefore,  the  election  of  McPhail  in  April, 

1892,  as  police  magistrate,  was  not  only  unauthorized  by  law, 
but  expressly  prohibited  by  section  2  of  the  act  of  April  13, 
1876. 

The  first  plea  sets  up  that  tiie  cause  of  action  did  not  accrue 
within  one  year  next  before  the  commencement  of  suit,  and  the 
second  plea  that  it  did  not  accrue  within  sixteen  months.  Even 
if  it  should  be  regarded  that  the  information  in  the  case  at  bar 
IS  in  effect  a  civil  remedy  for  the  protection  of  private  rights,  and 
that  the  statutes  barring  ordinary  civil  actions  are  applicable  to 
it,  yet  the  stetute  that  would  govern  would  be  the  last  clause 
of  section  15  of  chapter  83  of  the  Revised  Statutes,  which  pro- 
vides that  all  civil  actions  not  otherwise  provided  for  shall  be 
commenced  within  five  years  after  the  cause  of  action  accrued. 
But  we  do  not  consider  this  quo  warranto  proceeding  prosecuted 
by  the  state's  attorney  for  the  purpose  of  ousting  one  charged 
with  wrongfully  and  without  authority  of  laiw  exercising  the  of- 
fice, jurisdiction,  and  powers  of  a  police  magistrate,  as  simply  a 
civil  remedy  for  the  protection  of  private  rights  only.  Police 
HMgistrates  are  public  officers  that  are  provided  for  in  the  c(m« 
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fltitatioip  of  the  fftate,  and  by  that  instrament  the  judicial  powen 
of  the  state  are,  in  p^^  vested  in  them:  ^^  Const.,  art  6, 
wca.  1,  21.  The  office  of  police  magistrate  is  one  in  which  the 
state  and  the  general  public  have  a  deep  interest,  ftnd  the  juris- 
diction attached  to  it  is  uniform  with  that  belonging  to  the  of- 
fice of  justice  of  the  peace.  It  is  a  matter  of  public  concern  to 
the  people  of  the  state,  and  against  their  peace  and  dignity,  that 
ioyone  should  unlawfully,  and  without  authority  of  right,  exer- 
dse  the  jurisdiction^  powers,  and  functions  of  such  office,  and 
also  a  matter  of  interest  to  the  state  and  to  the  general  public 
that  more  persons  than  the  law  authorizes  are  acting  as  police 
magistrates.  In  this  country  the  rule  is,  that  the  attorney  gen- 
eral or  state's  attorney  may  file  the  information  in  behalf  of  the 
people,  where  the  interests  of  the  general  public  are  involyed,  at 
any  time,  and  that,  in  conformity  with  the  maxim.  Nullum  tem- 
pos occurrit  regi,  lapse  of  time  constitutes  no  bar  to  the  pro- 
ceeding: High  on  Extraordinary  Legal  Bemedies,  sec.  621;  Com- 
monwealth y.  AUen,  128  Mass.  308. 

It  is,  howeyer,  to  be  borne  in  mind  that  granting  leave  to  file 
an  information  in  the  nature  of  a  quo  warranto  is  a  matter  within 
the  sound  legal  discretion  of  the  court,  or,  under  our  statute,  of 
the  judge  thereof  in  Tacation;  that  in  the  application  for  such 
leave,  the  length  of  time  which  has  elapsed  is  a  ground  for  re- 
fusing leave,  to  be  considered  along  with  all  the  other  circum- 
stances of  the  case,  and  that  the  common  law  furnishes  no  defi- 
nite time  beyond  which  an  information  will  not  lie:  Bev.  Stats., 
c  112,  sec.  1;  The  King  t.  Stacey,  1  Dum.  &  E.  1;  People  v. 
Waite,  70  111.  25.  In  the  case  at  bar,  the  appellant  began  to  use 
and  exercise  the  office  of  police  magistrate  on  and  after  April  29, 
1892,  and  on  September  16,  1893,  in  vacation,  the  judge  of  the 
circuit  court  gave  leave  to  file  the  information.  No  equitable 
reasons  appear  in  the  case  for  withholding  the  writ  of  quo  war- 
ranto, and  it  cannot  be  said  that  there  was  no  probable  ground 
for  the  proceeding,  or  that  there  was  an  abuse  by  the  circuit 
judge  of  the  discretionary  power  given  him  by  the  statute. 

^  The  substance  of  the  third  plea  is,  that  on  April  19,  1892, 
'^ere  being  a  vacancy  in  all  the  offices  of  said  city,  and  espe- 
cially there  being  a  vacancy  in  the  office  of  police  magistrate  of 
the  dty  of  Peoria,"  an  election  was  held,  and  the  defendant  was 
duly  and  legally  elected  to  the  office  of  police  magistrate,  and 
duly  qualified  within  twenty  dajrs,  and  was  commissioned  and 
was  legally  in  said  office,  without  this,  that  the  relator,  Oharles 
T.  Lambcflrty  was  ever  legally  elected  police  magistrate  of  the  city 
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of  Peoria  under  the  act  of  February  20,  1869.  The  plea  alao 
containa  an  ayerment  that  the  city  of  Peoria  had  wholly  failed 
and  neglected  to  elect  any  police  magistrate  under  any  law^  at 
any  time  prior  to  the  laat  mentioned  law  (Cities  and  Yillages  Act^ 
approved  April  10,  1873),  and  the  said  failure  to  elect,  as  afore- 
said, was  the  cause  of  said  before-mentioned  vacancy. 

A  plea  must  either  traverse  or  confess  and  avoid.  It  is  alleged 
in  the  information  that  at  a  municipal  election  for  officers  held 
in  the  city  of  Peoria  on  November  4, 1890,  the  relator  was  elected 
police  magistrate  of  the  city  of  Peoria  for  the  term  of  four  years; 
that  he  qualified  as  such  and  was  commissioned,  ''and  ever  since 
has  been,  and  still  is,  performing  the  duties  and  exercising  the 
powers,  functions,  and  jurisdiction  of  police  magistrate  of  the 
city  of  Peoria,'^  and  that  his  term  of  office  would  not  expire 
until  the  first  Tuesday  in  January,  1895.  The  plea  does  not  trav- 
erse all  or  any  of  these  allegations,  or  in  direct  terms  state  any 
fact  or  facts  in  avoidance.  There  is  no  direct  averment  that 
there  was  a  vacancy  in  the  office,  and  no  facts  stated  showing 
such  vacancy.  It  is  not  good  and  sufficient  pleading  to  say, 
**there  being  a  vacancy,**  etc.  The  defendant  was  called  upon  by 
the  people  of  the  state  to  either  disclaim  or  justify,  and,  if  he 
justified,  it  was  required  of  him  to  set  out  his  title  fully  and  par- 
ticularly, and  it  was  necessary  for  him  to  set  up  all  the  facta 
necessary  to  constitute  a  good  and  sufficient  titie  to  the  office. 
This  he  did  not  do  in  this  plea.  The  demurrer  ^  admits  only 
such  facts  as  are  well  pleaded,  and  it  does  not  admit  the  con- 
clusions of  law  stated  by  the  pleader,  nor  the  construction  placed 
by  him  upon  the  statutes. 

It  would  seem  to  be  wholly  immaterial  whether,  under  the 
amendatory  and  revised  charter  of  February  30^  1869,  the  police 
magistrates  were  to  be  elected  by  the  people  or  appointed  by 
the  city  council,  for  the  constitution  of  1870  provides  that  all  po- 
lice magistrates  ''shall  be  elected,*'  and  the  act  of  April  13,  1875, 
makes  ample  provision  for  the  election  of  a  police  magistrate 
quadrennially,  at  the  annual  election  of  dty  officers,  in  cities  in- 
corporated under  special  acts,  in  all  cases  where  the  law  under 
wliich  the  city  is  incorporated  "does  not  authorize  the  election  of 
a  police  magistrate.** 

The  case  made  by  this  third  plea  is  wholly  unlike  Soucy  r. 
People,  113  111.  109,  which  seems  to  be  largely  relied  on  by  ap- 
pellant. In  that  case  Soucy  had  been  elected  to  the  office  for 
a  stated  time,  and  until  his  successor  should  be  elected  and  qual- 
ified, and  it  was  held  that  he  could  lawfully  hold  over  until  hii 
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taooesBor  was  elected  and  qualified  without  being  guilty  of  usur- 
pation of  offioe,  and  that  the  relator^  McCrackeo^  had  failed  to  es- 
tablish Ub  election  to  the  office.  Here,  on  the  other  hand,  Mo- 
Pbail,  the  def endant>  was  not  the  incumbent  of  tho  office  at  and 
before  the  time  of  the  supposed  election,  but,  <hi  the  contrary 
hereof,  the  relator  was  such  incumbent,  end  no  question  of  the 
light  to  hold  over  after  the  expiration  of  a  term  of  office  is  in* 
Tolyed. 

Tbe  fourth  plea  sets  up  that  prior  to  the  election  of  April 
19,  1892,  at  which  defendant  was  the  candidate  of  one  of  the 
political  parties  for  the  office  of  police  magistrate,  the  relator, 
Lambert,  said  to  him,  in  substance,  that  he,  Lambert,  would 
tfdst  the  defendant  to  secure  his  election  by  all  means  in  his 
power  and  also  said  to  him,  in  substance,  ^ou  can  beat  that 
other  fellow'' — ^meaning  the  opposing  candidate  of  the  other  po- 
litical ^  party.  The  fifth  and  sixth  pleas  are  substantially  Uke 
the  fourth  plea.  It  does  not  appear  from  either  of  said  pleas 
that  the  relator,  Lambert,  was  a  candidate  at  said  election  (rf 
April  19, 1892,  or  that  he  voted  at  said  election,  or  that  he  ren- 
dered any  assistance,  either  at  or  before  the  election,  in  securing 
the  election  of  either  appellant  or  his  opponent,  or  that  he  was 
eren  in  the  city  of  Peoria  when  the  election  was  held.  We  aze 
unable  to  see  that  these  street-comer  prophecies  and  promises  of 
aasiBtance,  upon  which  it  does  not  appear  that  even  the  slightest 
reliance  was  ever  placed  by  appellant,  can  have  the  efFect  of  an 
estoppel — and  especially  in  a  case  like  this,  where  the  interests 
of  the  state  and  of  the  general  public  are  involyed.  People  r. 
Waite,  70  lU.  25,  is  not  in  point.  There  the  relator  participated 
in  the  election  by  voting,  and  by  running  as  an  opposing  candi- 
date. Nor  is  People  v.  Moore,  73  HI.  132,  an  authority  for  ap- 
pellant, for  there  the  relator  was  present  at  and  took  part  in  the 
election  of  trustees  of  the  churdh. 

The  seventh  plea  avers  that  on,  and  ever  since,  April  80, 1892, 
Lambert,  the  relator,  was  and  has  continued  to  be  an  acting  po- 
lice magistrate  for  the  city  of  Peoria,  end  during  all  that  time 
has  kept  an  office  as  such,  and  that  relator,  from  April  30,  1892, 
until  the  commencement  of  this  suit,  sent  many  cases  wherein 
changes  of  venue  were  taken  from  him  to  the  defendant  for  trial, 
and  tried  many  cases  which  were  sent  to  him  by  defendant  on 
change  of  venue.  McPhail,  the  defendant,  was  a  police  magis- 
trate de  facto.  Police  magistrates  are  justices  of  the  peace  in 
law  and  in  fact,  though  different  in  name  (People  v.  Palmer,  64 
IlL  41),  and  Lambert^  himself  a  police  magistrate,  had  no  juria- 
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diction  or  authority  to  officially  determine  that  appellant  was  not 
a  police  magistrate  and  justioe  of  the  peace,  de  jure  as  well  as  de 
fadto.  The  statute  (Ber.  Stats.^  c.  79,  sec  30)  made  it  Lam- 
berffi  duty,  in  case  of  a  change  of  venue,  to  transmit  all  the  pa- 
pers and  documents  belonging  to  the  suit  to  the  nearest  justioe 
^  of  the  peace,  and  also  made  it  his  duty  to  proceed  in  all  suits 
sent  to  him  on  change  of  venue  ''as  if  the  suit  had  been  instituted 
before  him.'^  The  plea  is  to  be  taken  most  strongly  against  the 
defendant  below  (appellant  here)^  whose  pleading  it  is,  and  so  the 
presumption  must  be  that  appellant  and  the  relator,  each  respec- 
tively, was  the  nearest  police  magistrate  or  justice  of  the  peace, 
each  to  the  other.  We  perceive  nothing  in  this  plea  that  would 
preclude  or  estop  the  people  from  maintaining  this  quo  war- 
ranto suit  or  Lambert  from  being  the  relator  therein. 

There  was  no  error  in  sustaining  the  demurrer  to  the  several 
pleas,  or  in  rendering  judgment  of  ouster  and  for  a  fine  and 
costs. 

The  judgment  of  the  appellate  court  is  affirmed. 


POlilOB  JUSTICnSS  ABB  MAGISTRATES:  Kurtz  v.  State,  22  Fla. 
tG;  1  Am.  St  Bep.  178. 

PLBADINO.— In  quo  warranto  proceediD^  the  defendant  must 
cither  disclaim  or  justify.  If  he  Justifies  he  must  set  out  his  title 
spiKdallj:  Distilling  etc.  Feeding  Co.  v.  People,  166  IlL  448;  47  Am. 
St.  Bep.  200,  and  note.  A  demurrer  admits  all  facts  properly 
aU(*ged:  Bomor  v.  Means,  87  S.  O.  520;  84  Am.  St.  Bep.  772,  and 
note;  but  not  conclusions  of  fact  or  of  law:  Longshore  Printing  Go. 
▼.  Howell,  26  Or.  627;  46  Am.  St.  Bep.  640,  and  note.  Pleadings 
must  be  taken  most  strongly  against  the  pleader:  Ohipman  v. 
Smeric,  5  CaL  49;  63  Am.  Dec.  80,  and  note. 

STATUTE  OP  LIMITATIONS  IN  QUO  WABBANTO  PBOOEfi3I>> 
INGS.— Whatever  the  proceeding  by  information  in  the  nature  of 
a  quo  warranto  may  have  been  originally,  it  Is  now  regarded  as  In 
the  nature  of  a  civil  remedy:  People  v.  Boyd,  182  111.  60;  and  a 
statute  which  limits  the  prosecution  of  an  information  under  any 
penal  law  does  not  apply  to  an  information  in  the  nature  of  a  quo 
warranto:  Commonwealth  v.  Birchett,  2  Va.  Cas.  61. 

Quo  warranto  lies  to  enforce  both  public  and  private  rights:  People 
T.  Boyd,  132  IlL  60.  In  public  matters  a  writ  of  quo  warranto  Is 
a  wrdt  of  right  at  the  suit  of  the  state,  and  issues  as  a  matter  of 
course  upon  demand  of  the  proper  officer:  State  v.  Stone,  26  Mo.  666; 
note  to  Commonwealth  t.  Cluley,  94  Am.  Dec.  83;  State  t.  Harris, 
8  Ark.  670;  36  Am.  Dec.  460;  People  v.  Biver  B&isin  etc.  B.  B.  Co., 
12  Mich.  389;  86  Am.  Dec.  64;  State  v.  Bose,  84  Mo.  198;  Common- 
wealth V.  Allen,  128  Mass.  308.  The  attorney  general  has  the  right. 
In  the  name  and  on  the  behalf  of  the  commonwealth,  at  his  own 
discretion,  to  file  an  information  against  one  usurping  a  publie 
office.  The  court  has  no  authority  to  grant  or  to  withhold  leave  to 
file  it:  Commonwealth  v.  Allen,  128  Mass.  308.  But  leave  of  court  is 
necessary  where  the  information  is  Died  by  an  officer  at  the  rela- 
tion of  an  Individual,  as  a  quo  warranto  Is  not  a  writ  of  right  where 
Its  object  Is  to  enforce  private  rights  as  distinguished  from  pnblle 
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rights.  Its  iBBnance,  in  such  caset, rests  In  tlie  discretion  of  tliQ  court: 
fitate  Y.  Rose,  84  Mo.  196;  Commonwealth  y.  Cluley,  66  Pa.  St.  270; 
M  Am.  Dec  75;  People  T.  Moore,  78  IlL  182.  Where  the  state  at 
krse  is  interested  in  a  proceeding  in  qno  warranto,  the  attorney  gen- 
eral is,  as  at  common  law,  the  proper  person  to  institute  it,  but  when 
the  Information  is  filed  by  an  individual  to  oust  the  incumbent  from 
an  office  and  install  the  relator  therein,  it  is  a  personal  remedy  on 
t)etuilf  ol  the  indiyidual  claiming  to  be  aggrieved,  and  the  state  i» 
but  a  nominal  party:  State  t.  Stein,  18  Neb.  529;  Boyd  t.  Nebraska^ 
14.S  n.  S.  135,  157.  A  citizen  has  a  standing  as  an  applicant  for  a 
quo  warranto  when  the  office  is  a  public  one:  State  t.  Hammer,  42 
N.  J.  L.  435;  but  a  private  person  cannot  appear  as  relator  where 
he  does  not  claim  the  right  to  the  office:  State  v.  Olenn,  18  Neb.  529. 
If  he  does  claim  it,  he  is  a  proper,  if  not  necessary,  party  plaintiff: 
People  V.  De  Be  Yoise,  27  Hun,  596.  If  he  does  not  claim  it  the 
prosecution  Is  on  behalf  of  the  public,  and  must  be  conducted  by  the 
proper  public  officer:  State  v.  Glenn,  18  tMb.  529.  The  attorney 
general  ought  not  to  institute  quo  warranto  proceedlnga,  upon  the- 
iDformation  of  a  private  party,  to  try  the  ri£^t  of  an  incumbent  of  a 
public  office  to  hold  the  same,  where  such  private  person  'has  no 
dalm  of  title  to  the  office,  and  has  no  personal  interest  in  the  questloa 
distinct  from  the  public,  unless  the  showing  is  such  as  to  afford 
reasonable  grounds  for  the  belief  that  the  incum4>enrt  of  the 
office  is  an  intruder  therein,  or  one  not  competent  under  the 
eoDstitntion  to  hold  it:  Lamoreanz  v.  BUis,  89  Mich.  146;  Bamum  ▼• 
Gllman,  27  Minn.  466;  38  Am.  Rep.  804.  If,  however,  the  complain- 
ant does  have  an  interest  in  the  office,  distinct  from  the  pubUc,  and 
requests  the  proper  officer  to  issue  a  writ  of  quo  warranto  to  deter* 
mine  the  conflicting  claims  to  the  office,  and  his  request  is  refused,, 
he  may  obtain  leave  to  prosecute  the  writ  in  the  name  of  the  states 
hut  on  his  own  behalf:  State  v.  Frazier,  28  Neb.  488;  Boyd  v» 
Nebraska,  143  tJ.  S.  135, 157. 

The  Bnglish  ipaxim.  Nullum  tempus  occunit  regi,  Is  applicable  to 
the  oommonweaith  in  all  civil  suits:  Nimmo  v.  Commonwealth,  4  Hen. 
k  M.  57;  4  Am.  Dec.  488;  People  v.  Herkimer,  4  Oow.  845;  15  Anu 
Dec.  879;  French  v.  <:k>mmonwealth,  5  Leigh,  612;  27  Am.  Dec  618* 
This  maxim,  however,  applies  only  to  the  state  at  large,  and  not  to 
its  politloal  subdivisions:  County  of  St.  Charles  v.  Powell,  22  Mo.  525; 
66  Am.  Dee.  637.  The  statute  of  limitations  does  not  run  against 
the  state:  Commonwealth  v.  McGowan,  4  Bibb,  62;  7  Am.  Dec.  737; 
Btnte  V.  Arledge,  2  Ball.  401:  23  Am.  Dec.  145;  Hoey  v.  Fnrman, 
1  Pa.  St.  205;  44  Am.  Dec.  129;  Moody  v.  Fleming,  4  Oa.  115;  48 
Am.  Dec.  210;  In  the  absence  of  express  words  to  that  effect:  Lessee 
etc.  of  Clnoinnatl  v.  First  Presbyterian  Church,  8  Ohio,  2ft8:  32 
Am.  Dec.  718;  Crane  v.  Reeder.  21  Mich.  24;  4  Am.  Rep.  430;  Catlett 
V.  People,  151  HI.  16;  and  the  principle  that  acts  of  limitation  do  not 
bind  the  king  or  the  people  applies  to  proceedingB  by  quo  warranto, 
the  rule  being  that,  in  the  a»beence  of  any  statutory  period  of  Umdta^ 
tion  the  attorney  general  may  file  an  information  on  behalf  of  tho 
king  or  the  people  at  any  time;  and  that  the  lapse  of  time  constitutes 
no  bar  to  the  proceeding,  in  conformity  with  the  maxim.  Nullum  tem* 
pus  occurrlt  regi:  Catlett  v.  People,  151  111.  16;  King  v.  Stacey,  1  Tenn 
Rep.  2,  8;  Commonwealth  v.  Allen,  128  Mass.  806;  State  v.  Pawtuxet 
Turnpike  Co.,  8  R.  I.  521;  94  Am.  Dec.  128.  '^The  lapse  of  time,*^ 
says  Gray,  O.  J.,  In  Commonwealth  v.  Allen,  128  Mass.  308.  310, 
'l)etween  the  defendant's  assumption  of  the  office  and  the  Institution 
of  this  proceeding,  whatever  effect  it  might  have  as  against  a  private 
person,  cannot  bar  the  right  of  the  commonwealth  suing  by  its  attor- 
ney generaL"   But  there  are  cases  holding  that  iaehes  may  be  Im* 
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pated  to  the  commoilwealth  as  well  aa  to  an  IndiYidoaL  Thua,  It 
the  cotirt  of  common  pleaa  amends  the  charter  of  a  turnpike  com- 
pany,  and  the  company,  no  appeal  haying  been  taken  from  the  decree^ 
iu  the  exercise  of  good  faith  and  without  any  warning  or  objection 
on  the  part  of  the  commonwealth,  expends  a  large  amount  of 
money  in  extending  its  road  under  the  amended  charter,  a  court 
of  equity  will  refuse  its  aid  to  the  commonwealth  after  the  expiration 
of  five  years,  leaving  it  to  its  remedy  at  law:  0>mmanwealth  ▼. 
Bala  etc  Turnpike  Co.,  163  Pa.  St  47.  The  court,  in  this  case, 
admitted  that  the  statute  of  limitations  does  not  run  against  the 
oommonwealth,  but  declared  that  the  question  inyolyed  was  not  one 
as  to  the  statute  of  limitations,  but  one  of  laches.  So,  where  it  Is 
olaimed  tiiat  a  railroad  corporation  is  illegal  because  one  of  its  ter- 
mini is  not  sufficiently  defined,  and  the  state  neglects  for  eight  years 
after  the  articles  of  association  are  filed,  and  with  notice  of  such 
defect,  to  take  advantage  thereof,  by  quo  warranto,  or  otherwise,  its 
right  to  do  so  thereafter  must  be  considered  as  lost:  State  y.  Bailey, 
19  Ind.  452.  In  State  y.  Gordon,  87  Ind.  175,  a  quo  warranto  proceed- 
ing against  a  turnpike  company  that  had  used  its  franchises  for  nine- 
teen years,  the  court  said:  "We  are  not  prepared  to  hold  that  the 
statute  of  limitations,  eo  nomine,  has  a  complete  application  to  an 
Information  like  the  one  before  us,  but  we  think  it  safe  to  say  that 
In  analogy  to  the  clause  of  the  statute  applying  a  limitation  to  all 
actions  not  specifically  enumerated  and  limited,  fifteen  years  ought 
to  be  considered  as  the  ne  plus  ultra,  beyond  which  such  an  informa- 
tion cannot  ordinarily  be  prosecuted,  leaving  it  to  the  courts  to 
limit  proceedings  in  any  particular  case  to  a  shorter  period  where 
longer  time  would  be  unavailing,  unreasonable,  or  unconscIona.ble, 
because  of  laches  on  the  part  of  the  state  or  of  the  relator.'*  In 
that  case  the  articles  of  incorporation  were  defectiye  in  failing  to  set 
forth  a  line  of  route  or  to  describe  It  with  sufficient  deflniteness,  bnt 
the  company  had  used  the  franchises  of  the  corporation  for  nineteen 
years  under  such  defective  articles,  and  the  court  held  that  a  prose- 
cution by  quo  warranto  against  the  persons  in  possession  of  snch 
corporate  franchises,  to  show  by  what  rlsrht  they  were  held,  was 
barred  by  lapse  of  time:  State  y.  Gordon,  87  Ind.  171. 

Municipal  corporations  are  not  within  the  operation  of  the  statnte 
of  limitations  as  respects  public  rights.  The  legal  existence  of  a 
municipal  corporation  is  a  matter  of  public  right,  and  in  a  proceeding 
by  Information  In  the  nature  of  a  quo  warranto  to  test  its  existence, 
or  the  rlsrht  of  Its  officers  to  exercise  corporate  powers,  etc.,  the  stat- 
ute of  limitations  does  not  apply  nor  does  the  doctrine  of  estoppel, 
except  in  special  and  peculiar  cases.  The  doctrine  of  estoppel  In 
pais  Is  sometimes  applied  to  municipal  corporations,  even  when 
the  quo  warranto  proceeding  involves  a  question  of  public  rl^ht. 
but  such  cases  are  exceptional  and,  when  they  do  occur,  the  public 
Is  only  held  to  be  estoipped  on  account  of  special  circumstances^ 
which  would  make  It  hljorhly  inequitable  or  oppressive  to  enforce 
public  rights:  Catlett  v.  People,  151  III.  16. 

The  Inconvenience  and  vexation  arising  from  having  no  rule  as 
to  limitation  of  time  in  quo  warranto  proceedings  to  enforce  prlyate 
pisrhts,  as  distinguished  from  public  rlghfts.  was  early  recognize  In 
England.  The  time  was  indefinite  by  the  common  law  and  was 
fixed  by  no  statnte.  The  courts  were  desirous  to  go  by  a  certain  rule, 
and  so  they  drew  a  line  by  analogy  to  the  statute  of  limitations 
In  ejectment.  They  drew  It  for  twenty  years.  This  was  ''acquiesced 
In  by  the  bar,  and  In  Parliament,  where  it  was  once  mentioned. 
Now  no  person  can  apply  for  an  Information  In  opposition  to  enjoy- 
ment and  undisputed  possession  for  twenty  years*':  King  t.  Stacej, 
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1  Term  Rep.  2,  3,  per  Lord  Mansfield;  KIn£:  ▼.  Bond.  2  Term  Rep.  771. 
In  JlllDoifl,  the  statute  of  limitations,  requiring  all  civil  actfona  to  be 
commeiiced  within  five  yearg  next  after  the  cauae  of  action  accrued, 
has  been  applied  to  a  quo  warranto  proceeding  to  compel  school 
directors  to  show  by  what  right  they  claimed  to  hold  their  office: 
People  Y.  Boyd,  132  IlL  60.  Under  the  Ohio  statute  regulating  pro- 
ceedings In  quo  warranto,  an  action  against  a  corpOTation  for  the 
forfeiture  of  its  charter  must  be  brought  "within  liye  years  after  the 
act  complained  of  was  done  or  committed":  State  t.  Standard  Oil 
Co.,  48  Ohio  St  137;  34  Am.  St  Rep.  541;  State  y.  Railroad  Company, 
50  Ohio  St  239;  but  the  right  of  the  state  to  bring  an  action  for  the 
pnipose  of  ousting  a  corporation  from  "the  exercise  of  a  power  or 
franchise  under  its  charter*'  Is  not  barred  until  such  power  or  fran- 
chise has  been  exercised  for  twen^  years:  State  y.  Standard  OH  Co., 
40  OOilo  St  137;  34  Am.  St.  Rep.  541.  A  court  may  refuse  a  writ  of 
quo  warranto,  eyen  before  the  statute  of  limitations  has  run.  In  cer^ 
tain  cases,  when  the  object  sought  is  to  enforce  prlYate  rights,  and 
In  some  other  proper  cases  when  pvbltc  policy  requires  that  the 
writ  should  not  issue:  People  y.  Boyd,  182  IlL  OOi 
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A  JUDGMENT  AGAINST  AN  ADMINISTRATOR  OR  BKEKV 
UTOR  for  nooney  due  from  him,  as  such,  to  the  estate  is,  in  the  ab- 
sence of  fraud  or  collusion,  binding  upon  the  sureties  on  his  bond, 
and  cannot  be  collaterally  attacked  in  an  action  on  the  bond. 

LIMITATIONS  OP  AOTIONS-«UIT  PENDING.— The  statute 
of  limitations  does  not  run  while  an  action  to  recover  the  matter  in 
dispute  is  pending,  and  the  action  is  pending  until  final  Judgment. 

LIMITATIONS  OF  ACTIONS— SUIT  ON  EXECUTOR'S 
BOND. — ^In  a  suit  on  an  executor's  bond,  for  a  sum  of  money  found 
due  from  him,  as  executor,  to  the  estate,  where  the  Judgment  has 
been  rerersed  on  appeal,  as  being  too  large,  and  the  case  has  been 
remanded,  the  statute  of  limitations  begins  to  run  from  the  date  of 
a  new  and  final  judgment  for  the  amount  as  reduced  by  the  direction 
of  the  appellate  court. 

BXBCUTORS  AND  ADMINISTRATORS— REMOVAL  OP  EX- 
ECUTOR PENDING  SETTLEMENT  OP  ACCOUNTS-LIABILITY 
OP  SURETY.— A  surety  on  an  executor's  bond  is  not  relieved  from 
liability  for  an  amount  found  due  from  the  executor  to  the  estate, 
where  the  original  Judgment  was  rendered  against  the  executor,  as 
such,  before  his  removal,  though  after  such  removal  this  judgrment 
iras  reversed  on  appeal,  the  cause  remanded  with  directions  to  re- 
duce the  Judgment,  and  a  new  and  final  Judgment  was  entered 
against  him  Individually,  as  the  court  did  not  lose  Jurisdiction. 

EXECUTORS  AND  ADMINISTRATORS— JUDGMENT— RE- 
COVERY ON  EXECUTOR'S  BOND  BY  ADMINISTRATOR  DB 
BONIS  NON.— The  fact  that  a  Judgment  against  an  executor,  who 
has  been  removed  from  ofllce,  does  not  order  the  amount  to  be  paid 
to  the  administrator  de  bonis  non,  who  Is  not  appointed  at  the  time 
the  Judgment  is  rendered,  does  not  prevent  a  recovery,  on  the  exec- 
utor's bond,  by  such  administrator,  when  he  Is  appointed,  of  the 
amount  found  due  from  the  executor  to  the  estate. 
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EXECUTORS  AND  ADMINIBTRATORfiMSUIT  ON  BXBOU* 
TOR'S  BOND— DEMAND.'In  a  suit  upon  an  executor's  bond*  a  de- 
mand is  not  necessary  where  the  statute  does  not  require  It. 

Jarvis  Dinsmoor^  for  the  appellant. 

John  0.  Manahan^  for  the  appellee. 

*^  MAORUDEB,  J.  This  is  an  action  of  debt,  h^nn  on 
April  28^  1893^  in  the  name  of  the  people  for  the  use  of  Charles 
H.  Woodburn^  administrator  de  bonis  non  of  the  estate  of  Georga 
W.  Woodbum,  deceased^  against  the  appellant^  Edward  H.  Ner- 
itt  and  others,  sureties  upon  the  bond  of  Peter  Ege  as  executor 
of  the  will  of  said  George  W.  Woodbom.  Appellant  was  the 
only  one  of  the  defendants  who  waa  senred.  Pleas  were  filed  te 
the  declaration;  replicationB  were  filed  to  the  pleas;  the  caose  was 
tried  before  a  jury;  and  the  trial  resulted  in  yerdict  and  jndg* 
ment  for  the  plaintiff  for  $7,000  debt  and  $2,412  damages^  the 
latter  being  the  sum  of  $1,841  hereinafter  mentioned  and  inter- 
est thereon. 

George  W.  Woodbum  died  on  April  19,  1872,  in  Whiteade 
county,  and  left  a  will  in  which  he  appointed  his  nephew^  Peter 
Ege,  his  executor,  with  power  to  sell  his  real  estate  for  the  pay- 
ment of  his  debts  and  for  the  purpose  of  raising  a  fund  sufficient 
to  pay  out  of  the  interest  thereon  to  his  wife  $1,000  per  year  for 
her  support  during  her  lifetime,  and,  at  her  death,  to  go  to  his 
son>  James  H.  Woodbum,  during  his  lifetime,  etc.  Ege  was  ap- 
pointed executor  on  October  2, 1872,  and  executed  a  bond,  dated 
on  that  day,  in  the  sum  of  $7,000  with  appellant  and  twx>  otheia 
as  sureties,  conditioned,  as  required  of  executors  by  the  statute 
then  in  force,  that  he  '^  would  make  and  exhibit  in  the  oofuntj 
court  a  true  and  perfect  inventory,  etc,  that  he  would  reader  to 
said  court  a  just  account  of  his  doings  as  executor,  and  well  and 
truly  fulfill  the  duties  enjoined  upon  him  in  said  will;  that  ha 
would  pay  and  deliver  the  legacies  and  bequests  therein  con- 
tained to  the  parties  thereto  entitled,  so  far  as  the  estate  of  tlie 
testator  should  extend,  according  to  the  value  thereof,  and  as  tha 
law  shonld  charge  him;  and  in  general  that  he  would  do  all  other 
acts  that  might  be  required  of  him  by  law:  Bev.  Stats.  1874,  e.  3, 
sec.  7,  p.  105. 

On  October  13, 1882,  Ege  was  removed,  and  his  letters  testa- 
mentary  were  revoked  by  the  county  court  of  Whiteside  countj 
for  waste  and  mismanagement  of  the  estate  and  neglect  and  re- 
fusal to  perform  the  duties  of  his  trust  Subsequently  Charles 
H.  Woodbum  was  appointed  by  said  court  administrator  de  bonia 
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non  with  the  will  annezed.  This  suit  is  brought  under  sectbn 
39  of  the  administration  Bct,  which  prorides  as  follows:  ^^  all 
eases  wiiere  any  such  executor  or  administrator  shall  haTe  hii 
letters  revoked^  he  shall  be  liable  on  his  bond  to  such  subsequent 
administrator,  or  to  any  other  person  aggriered,  for  any  miaman- 
agemeut  of  the  estate  committed  to  his  care;  and  the  BabBequent 
admhijstrator  may  have  and  maintain  actions  against  such  for- 
mer executor  or  administrator  for  all  such  goods,  chattels,  debts, 
and  credits,  aa  shall  come  to  his  possession,  and  which  aire  with- 
held, or  haye  been  wasted,  embezzled,  or  misapplied,  and  no  aatia- 
&ctLon  made  for  the  same'^  1  Starr  &  Curtis'  Annotated  Stat- 
utes, p.  208. 

In  order  to  establish  a  breach  of  the  conditions  of  the  bond, 
plaintiff  introduced  in  evidence  a  decree  of  the  circuit  court  of 
Whiteside  county  entered  on  July  9,  1888,  and,  in  connection 
fherewith,  another  decree  of  said  court  entered  in  the  same  cause 
theretofore  on  October  9,  1882.  As  will  appear  by  reference  to 
Woodbum  r.  Woodbum,  123  111.  608,  a  bill  had  been  filed  in  said 
court  by  James  H.  ^^  Woodbum,  the  son  and  heir  of  George 
W.  Woodbum^  deceased,  against  the  widow,  Phebe  A.  Wood- 
bum,  to  enjoin  a  suit  at  law  and  correct  a  mistake  in  a  deed,  and 
the  widow  had  therein  filed  a  cross-bill  against  her  son  to  set  aside 
a  certain  agreement;  a  bill  had  also  been  filed  by  the  widow 
against  Peter  Ege,  the  executor,  for  an  accounting;  there  were 
also  then  pending  in  said  circuit  court  two  appeals  taken  by  said 
executor,  Peter  Ege,  from  two  orders  entered  by  the  county 
court  in  the  matter  of  said  estate,  one,  an  order  made  upon  the 
final  report  of  said  executor  to  the  county  court,  and  the  other, 
an  order  directing  the  executor  to  pay  over  to  the  widow  a  certain 
man.  found  to  be  due  from  him.  These  chancery  causes  and  ap- 
peals from  the  county  court  were  consolidated,  and  one  decree 
was  entered  therein  on  October  9,  1882,  which  is  the  decree  in- 
troduced in  evidence  aa  above  stated.  That  portion  of  said  de- 
cree which  has  reference  to  the  final  report  of  the  executor  to 
the  county  court  recites,  that  ^^the  court  being  fully  advised  in 
the  promises  in  the  matter  of  the  appeal  of  Peter  Ege  sb  execu- 
tor of  the  last  will  and  testament  of  Qeorge  W.  Woodbum,  de- 
ceased, from  the  county  court  of  eaid  county  on  the  final  report 
of  said  executor,  dothi  find  that  there  is  due  the  estate  of  said 
deceased  from  the  said  executor  the  sum  of  $8,604.62'^;  and  the 
decree  then  proceeds  to  order  and  adjudge  that  Ege  pay  said  sum 
with  interest  from  the  date  of  the  decree  within  thirty  days,  and, 
in  default  thereof,  that  execution  issue,  etc 


818  NsviTT  w.  WooDBUBN.  [Illinaifl| 

This  decree  of  October  9, 1882^  waa  taken  by  writ  of  error  for 
reyiew  to  the  appellate  courts  and  was  thence  brought  by  afppeal 
to  this  court,  and  the  decision  upon  it  ia  reported  aa  Woodbnm 
T.  Woodbnm^  123  HI.  608.  We  there  held  that,  so  far  as  said 
sum  of  $8,604.52 — ^^with  which  Ege  waa  charged  as  executor, 
and  for  which  judgment  was  rendered  against  him  in  favor  of 
the  estate'^ — ^was  made  up  of  a  certain  note  for  $3,050  and  inter- 
est thereon,  it  waa  erroneous,  and  we  aaid:  ^^e  decide  nothing 
*^  more  against  the  indebtedness  found  due  from  Ege  as  ex- 
ecutor to  the  estate  of  George  W.  Woodbum  than  in  respect  of 
this  note — ^that  he  should  not  haye  been  ciharged  therewith.'* 
The  judgment  entered  in  that  case  was  a  judgment  reTeraing  the 
decree  and  judgment  of  the  circuit  court,  and  remanding  the 
cause  for  further  proceedings  conformable  to  the  opinion. 

The  decree  of  July  9,  1888,  recites  that  Jamea  H.  Woodbum 
had  aued  out  from  the  appellate  court  a  writ  of  error^  directed  to 
aaid  Phebe  A.  Woodbum  and  James  Ege,  to  reyerse  in  part  aaid 
decree  of  October  9,  1882,  and  had  prosecuted  the  same  to  a 
hearing  in  said  court;  that  said  Phebe  A«  Woodbum  had  ap- 
pealed from  the  judgment  of  the  appellate  court  in  aaid  cause  to 
the  supreme  court  of  Illinois,  and  had  prosecuted  her  appeal  to 
final  judgment;  that  the  parties  appeared  by  counsel,  and  the 
mandate  and  opinion  of  the  supreme  court  were  filed  and  read; 
that  the  said  Ege  was  present  pro  se;  that  the  cause  waa  referred 
to  the  master  to  state  the  account  against  the  said  Ege  in  ac- 
cordance with  the  decision  of  the  supreme  court;  and  the  de- 
cree, after  the  statement  of  the  account  by  the  master  was  read 
and  heard,  adjudges,  ''that  by  eliminating  the  said  note  of  James 
H.  Woodbum  for  the  original  sum  of  $3,050  in  accordance  with 
the  order  of  the  supreme  court,  and  correcting  said  decree  made 
in  said  cause  October  9, 1882,  the  balance  against  eaid  Peter  Ege 
ahall  be  the  sum  of  $1,369.13;  and  the  same  shall  be,  with  inter- 
est from  said  ninth  day  of  October,  A.  D.  1882,  the  amount  due 
said  estate  from  said  Peter  Ege,  and  which  is  found  by  the  court 
to  be  the  total  amount,  the  sum  of  $1,841;  which  said  last-men* 
tioned  sum  said  Peter  Ege  is  •  •  •  •  ordered  to  pay  •  .  •  • 
within  thirty  days,*'  etc. 

1.  The  main  point  made  by  appellant  is,  that  the  trial  court 
erred  in  refusing  to  permit  him  to  introduce  certain  evidence  for 
the  alleged  purpose  of  showing  that  the  sum,  stated  in  the  dec- 
laration to  haye  come  into  the  *^  executor's  hands,  to  wit, 
$1,841,  was  the  proceeds  of  certain  lands  sold  by  the  executor  aa 
trostee.    Upon  this  branch  of  the  case,  counsel  for  appellant 
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fen  na  to  A  large  number  of  authoritiea,  holding  that  axecutora 
may  act  in  a  double  capacity,  aa  ezecutora  by  virtne  of  their  of* 
fice,  and  aa  agenta  or  tmstees  under  a  irarrant  of  attorney;  that 
only  the  x>owera  and  duties  of  executor,  which  result  from  the 
nature  of  that  office,  deyolve  upon  an  administrator  witli  the  wiU 
annexed;  that  the  authority  to  act  as  trustee  doea  not  deyolve 
upon  such  administrator;  that  sureties  on  the  bond  of  an  ex- 
ecutor are  not  liable  for  the  proceeda  of  real  estate;  that  default 
in  the  payment  of  the  proceeda  of  real  estate,  arising  from  the 
execution  of  a  trust  power  in  the  will,  does  not  contravene  any 
condition  of  the  executor's  bond;  that  the  liability  to  pay  over 
such  proceeds  is  not  in  consequence  of  the  bond;  and,  hence, 
that  such  liability  cannot  be  enforced  against  the  sureties.  We 
do  not  deem  it  necessary  to  discuss  these  authoritiee,  or  to  pass 
any  opinion  upon  the  doctrine  announced  by  them. 

It  10  sufiBlcient  to  say,  so  far  aa  the  present  case  is  concerned,, 
that  the  decree  of  1888  was  produced  in  evidence  and  read  in 
eonnection  with  the  decree  of  1882.    It  thus  appears  that  judg- 
ment was  rendered  against  Peter  Ege,  the  principal  in  the  bond,. 
for  money  due  from  him  as  executor  to  the  estate  of  George  W» 
Woodbnm.    This  finding,  that  the  executor  as  such  owed  the 
money  to  the  estate,  is  binding  on  the  surety.    ''As  a  general 
role,  sureties  upon  official  bonds  ere  not  concluded  by  a  decree 
or  judgment  against  their  principal,  unless  they  have  had  their 
day  in  court  or  an  opportunity  to  be  heard  in  their  defense;  but 
adminifitration  bonds  seem  to  form  an  exception  to  this  general 
rule,  and  the  sureties  thereon,  in  respect  of  their  liability  for 
the  default  of  the  principal,  seem  to  be  classed  with  su'ch  sureties 
as  covenant  that  their  principal  shall  do  a  particular  acf ':  Irwin 
v.  Backus,  25  Cal.  214;  86  Am.  Dec.  126.    The  liability   of   a 
sarety  upon  an  ^^^  administration  bond  is  fixed  by  the  judg- 
ment against  his  principal;  and  this  is  so  by  reason  of  the  terms 
of  his  obligation,  which  are  substantially  those  of  the  bond  sued 
on  in  this  case  as  above  set  forth.    It  results  from  the  nature  of 
the  obligation  entered  into  by  a  surety  on  an  administration  or 
executoi^s  bond,  that  he  is  bound  and  concluded  by  the  judgment 
against  his  principal  in  the  absence   of  fraud   or   collusion:  1 
Woemer's  American  Law  of  Administration,  sec.  255;  2  Black 
on  Judgments,  sec.  589;  Balston  v.  Wood,  15  HI.  159;  58  Am. 
Dec.  604;  Housh  v.  People,  66  Dl.  178;  Stovall  v.  Banks,  10  WalL 
583;  Chicago  v.  Gage,  95  111.  593;  35  Am.  Rep.  182.    The  judg- 
ment against  the  principal  in  such  case  is  res  judicata,  and  can* 
not  be  collaterally  attacked  in  the  action  on  the  bond* 
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Counsel  for  appellant  claims  that  the  county  court  had  no 
jurisdiction  to  charge  the  executor  with  the  proceeds  of  real  es- 
tate eold  under  a  power  in  the  will^  conferred  upon  him  as  a  per- 
aonal  trust  and  by  reason  of  the  testator's  confidence  in  Mm; 
«nd  that^  therefore^  a  judgment^  based  upon  an  account,  or  a  re- 
porty  containing  such  a  charge,  could  be  attacked  collaterally. 
Even  if  this  were  so,  counsel  did  not  offer  to  introduce  proper 
-evidence  to  show  that  the  judgment  was  founded  upon  a  charge 
for  the  proceeds  of  the  sale  of  real  estate.  He  proposed  to  intro- 
•duce  the  first  report  of  the  executor  as  to  the  disposition  of  the 
personal  properly  described  in  the  inventory,  and  the  second  re- 
port whidi  mentions  only  the  note  for  $3^050^  but  did  not  offer 
the  final  report  of  the  executor  mentioned  in  the  decree  of  1882. 
If  the  sum  of  $1,841  represented  the  proceeds  of  the  sale  of  real 
■estate,  the  final  report  upon  which  the  decree  of  1882  was  baaed 
was  the  proper  evidence  of  the  fact  The  account  in  such  report 
would  be  considered  a  part  of  the  judgment  itself,  and  would 
«how  the  nature  of  each  of  the  several  items  therein  embraced 
And  of  the  judgment  of  the  court  upon  each  item.  The  items, 
over  which  the  probate  court  was  held  to  have  no  jurisdiction, 
were  **^  shown  by  the  guardian's  account  in  People  v.  Seelje^ 
146  111.  189,  and  by  the  administrator's  account  in  Probate  Court 
of  Newport  v.  Hazard,  13  B.  I.  3.  Whatever  personal  trust  the 
executor  was  required  by  the  will  to  execute  as  truatee  related  to 
the  sale  of  the  real  estate  for  the  purpose  of  raising  a  fund  for  the 
fiupport  of  the  widow.  As  the  decree  of  1882  contains  a  separate 
order  directing  Ege  to  pay  $859.86  to  the  widow^  it  would  appear 
from  the  face  of  the  decree  itself  that  the  amount  found  due  on 
the  final  report  of  the  executor  did  not  include  the  proceeds  of 
real  estate  derived  from  the  execution  of  the  personal  trust 

2.  The  statute  of  limitations  was  pleaded  to  the  declaration^ 
and  it  is  claimed  that  the  action  was  barred  upon  the  allied 
ground  that  it  did  not  accrue  within  ten  years  next  before  the 
oommencement  of  the  suit.  Counsel  for  appellant  claims  that  ex- 
ecution was  issued  upon  the  decree  of  October  9^  1882;  that  de- 
mand was  made  thereon  by  the  sheriff  on  December  11,  1882; 
that  thirty  days  thereafter^  to  wit  on  January  12,  1883,  the  liar 
bility  of  the  surety  began  to  run;  and  that,  as  this  action  was  not 
commenced  until  April  28,  1893,  the  ten  years  had  passed  and 
the  bar  was  complete.  We  think  that  the  cause  of  action  ae- 
•crued  on  July  9,  1888,  when  the  final  decree  for  $1,841  was  en- 
tered against  Ege.  Ten  years  had  not  elapsed  after  that  date 
and  before  the  beginning  of  the  suit. 
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Section  16  of  the  limitation  act  proTidea  that  ^'actiona  on  bonda 
....  ahall  be  commenced  within  ten  yean  next  after  the  cauae 
of  action  accrued^':  2  Starr ftCoftia' Annotated  Statntea^p.lddS. 
The  cause  of  action  ia  not  the  making  of  the  bond  bat  consiata  ot 
the  execution  of  the  bond  and  the  breach  of  the  condition  of  the 
bond:  Bonham  y.  People^  102  IlL  434.  In  an  action  upon  an 
ezeoator's  or  adminiatrator'a  bond^  the  foundation  of  the  right  of 
lecoTerj  is  the  liability  of  the  principal  and  sureties  to  pay  the 
judgment  against  the  principal^  when  such  judgment  '^  has 
been  rendered.  The  cause  of  action  accruea  upon  the  failure  of 
the  executor  or  administrator  to  pay  the  judgment  so  rendered 
against  him:  People  t.  Seelye,  146  IlL  189;  Frank  t.  People^  147 
lU.  105.  In  the  case  at  bar^  although  the  original  judgment  or 
decree  was  rendered  against  the  executor  on  October  9^  1882, 
vet  that  judgment  was  taken  for  review  by  writ  of  error  to  the 
appellate  court  and  by  appeal  to  the  aupreme  courts  and  finally 
reversed  as  being  too  large;  and,  upon  a  remandment  of  the 
cause,  a  new  judgment  waa  rendered  for  the  correct  amount  aa  le- 
dnoed  by  the  reviewing  court.  The  suit  was  pending  until  the 
final  decree  of  July,  1888.  The  statute  of  limitationa  does  not 
nm  while  the  action  to  reooTor  the  matter  in  dispute  ia  pend* 
ing:  Chicago  etc.  Ry.  Co.  y.  Jenkins,  103  III.  588.  The  deolar- 
ation  counts  upon  the  decree  of  1888,  and  the  decree  of  1882  waa 
introduced  as  explanatory  of  that  of  1888.  We  are  of  the  opin* 
ion  that  the  plea  of  the  statute  of  limitations  does  not  constitute 
a  good  defense. 

The  case  at  bar  differs  from  the  case  of  Peoria  County  t.  (Gor- 
don, 82  111.  435,  in  that  here  the  judgment  taken  up  by  writ  of 
ermr  was  reversed  before  the  statutory  period  had  run,  while 
tiiere  the  judgment  appealed  from  was  afBrmed. 

3.  It  is  €REdd  that  the  decree  of  1888  is  against  Ege  individu- 
ally, and  not  against  him  as  executor.  When  the  decree  of  1888 
is  read  in  connection  with  that  of  1882,  it  sufficiently  appears 
that  the  former  was  against  the  executor.  It  ia  true  that  the 
letters  testamentary  of  Ege,  the  executor,  were  reyoked  on  Oc- 
tober 13,  1882,  but  the  decree  of  October  9,  1882,  was  rendered 
against  him  while  he  was  executor,  and  for  eausea  arising  during 
his  administration  of  the  estate. 

The  case  of  Slagle  y.  Entrekin,  44  Ohio  St.  637,  is  an  instruc- 
tive  one  upon  this  subject  That  was  an  action  by  an  adminis- 
trator de  bonis  non  upon  the  bond  of  the  executors  who  were  his 
predecessors,  and  their  sureties,  **•  to  recover  the  amount 
found  due  the  estate  on  the  settlement  of  their  accounts  in  the 
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Counsel  for  appellant  claims  that  the  cooniy  court  had  no 
jurisdiction  to  charge  the  executor  with  the  proceeds  of  real  es- 
tate eold  under  a  power  in  the  will,  conferred  upon  him  as  a  per- 
aonal  trust  and  by  reason  of  the  testator's  confidence  in  Mm; 
«nd  thaty  therefore^  a  judgment^  based  upon  an  account,  or  a  re* 
port,  containing  such  a  charge^  could  be  attacked  collaterally. 
Even  if  this  were  so,  counsel  did  not  offer  to  introduce  proper 
-evidence  to  show  that  the  judgment  was  founded  upon  a  charge 
for  the  proceeds  of  the  sale  of  real  estate.  He  proposed  to  intro- 
duce the  first  report  of  the  executor  as  to  the  disposition  of  the 
personal  properly  described  in  the  inventory^  and  the  second  re- 
port whidi  mentions  only  the  note  for  $3^050,  but  did  not  offer 
the  final  report  of  the  executor  mentioned  in  the  decree  of  1SS2. 
If  the  sum  of  $1^841  represented  the  proceeds  of  the  sale  of  real 
■estate^  the  final  report  upon  which  the  decree  of  1882  was  baaed 
was  the  proper  eyidence  of  the  fact.  The  account  in  such  report 
would  be  considered  a  part  of  the  judgment  itself,  and  would 
«how  the  nature  of  each  of  the  sereral  items  therein  embraced 
and  of  the  judgment  of  the  court  upon  each  item.  The  itema, 
over  which  the  probate  court  was  held  to  have  no  jurisdiction, 
were  ^^^  shown  by  the  guardian's  account  in  People  y.  Seelye, 
146  111.  189^  and  by  the  administrator's  acoount  in  Itebate  Court 
of  Newport  t.  Hazard^  13  B.  I.  3.  Whatever  personal  trust  the 
•executor  was  required  by  the  will  to  execute  as  trustee  related  to 
the  sale  of  the  real  estate  for  the  purpose  of  raising  a  fund  for  the 
support  of  the  widow.  As  the  decree  of  1882  contains  a  separate 
order  directing  Ege  to  pay  $859.86  to  the  widow,  it  would  ai^pear 
from  the  face  of  the  decree  itself  that  the  amount  found  due  on 
the  final  report  of  the  executor  did  not  include  the  proceeds  of 
real  estate  derived  from  the  execution  of  the  personal  trust. 

2.  The  statute  of  limitations  was  pleaded  to  the  declaration, 
and  it  is  claimed  that  the  action  was  barred  upon  the  alleged 
ground  that  it  did  not  accrue  within  ten  years  next  before  the 
oommencement  of  the  suit  Counsel  for  appellant  claims  that  ex- 
ecution was  issued  upon  the  decree  of  October  9, 1882;  that  de- 
mand was  made  thereon  by  the  sheriff  on  December  11,  1882; 
that  thirty  days  thereafter,  to  wit  on  January  12,  1883,  the  lia- 
bility of  the  surety  began  to  run;  and  that,  as  this  action  was  not 
<;ommenced  until  April  28,  1893,  the  ten  years  had  passed  and 
the  bar  was  complete.  We  think  that  the  cause  of  action  ao- 
•crued  on  July  9,  1888,  when  the  final  decree  for  $1,841  was  en« 
tered  against  Ege.  Ten  years  had  not  elapsed  after  that  date 
and  before  the  beginning  of  the  suit. 
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Section  16  of  the  limitation  act  proYidea  that  ^'actiona  on  bonda 
•  •  •  .  shall  be  commenced  within  ten  years  next  after  the  cause 
of  action  accrued'':  2  Starr  &  Curtis' Annotated  Statutes,  p.  1553. 
The  cause  of  action  is  not  the  making  of  the  bond  but  consists  ot 
the  execution  of  the  bond  and  the  breach  of  the  condition  of  the 
bond:  Bonham  v.  People,  102  111.  434.  In  an  action  upon  an 
^xeoutor's  or  administrator's  bond^  the  foundation  of  the  right  of 
recoyerj  is  the  liability  of  the  principal  and  sureties  to  pay  the 
judgment  against  the  principal,  When  such  judgment  '^  has 
been  rendered.  The  cause  of  action  accrues  upon  the  failure  of 
the  executor  or  administrator  to  pay  the  judgment  so  rendered 
against  him:  People  y.  Seelye,  146  lU.  189;  Frank  y.  People,  147 
IIL  105.  In  the  case  at  bar,  although  the  original  judgment  or 
decree  was  rendered  against  the  exeoutor  on  October  9,  1882, 
yet  that  judgment  was  taken  for  reriew  by  writ  of  error  to  the 
appellate  court  and  by  appeal  to  the  anpreme  court,  and  finally 
reversed  as  being  too  large;  and,  upon  a  reimandment  of  the 
cause,  a  new  judgment  was  rendered  for  the  correct  amount  as  le- 
dnoed  by  the  reviewing  court.  The  suit  viras  pending  until  the 
final  decree  of  July,  1888.  The  statute  of  limitations  does  not 
run  while  the  action  to  reooyer  the  matter  in  dispute  ia  pend- 
ing: Chicago  etc.  Ry.  Co.  y.  Jenkins,  103  111.  588.  The  declar- 
ation counts  upon  the  decree  of  1888,  and  the  decree  of  1882  was 
introduced  as  explanatory  of  that  of  1888.  We  are  of  the  opin- 
ion that  the  plea  of  the  statute  of  limitations  does  not  constitute 
a  good  defense. 

The  case  at  bar  differs  from  the  case  of  Peoria  County  y.  Gor- 
don^ 82  111.  435,  in  that  here  the  judgment  taken  up  by  writ  of 
error  was  reversed  before  the  statutory  period  had  run,  while 
there  the  judgment  appealed  from  was  affirmed. 

3.  It  is  said  that  the  deoree  of  1888  is  against  Ege  individu- 
ally, and  not  against  him  as  executor.  When  the  decree  of  1888 
is  read  in  connection  with  that  of  1882,  it  sufficiently  appears 
^t  the  former  was  against  the  executor.  It  is  true  that  the 
letters  testamentary  of  Ege,  the  executor,  were  revoked  on  Oc- 
tober 13,  1882,  but  the  decree  of  October  9,  1882,  was  rendered 
against  him  while  he  was  executor,  and  for  canses  arising  during 
his  administration  of  the  estate. 

The  case  of  Slagle  y.  Entrekin,  44  Ohio  St.  637,  is  an  instruc- 
tive one  upon  this  subject  That  wae  an  action  by  an  adminis- 
trator de  bonis  non  upon  the  bond  of  the  executors  who  were  his 
predecessors,  and  their  sureties,  ■*•  to  recover  the  amount 
found  due  the  estate  on  the  settlement  of  theor  aocoanta  in  the 
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probate  cotut.  The  executors  had  filed  their  final  account,  which 
waa  excepted  to.  A  motion  being  made  to  remove  them^  chej 
resigned,  and  their  resignations  were  accepted  before  their  ac- 
count was  settled.  After  their  resignations  the  court  heard  the 
exceptions^  and  settled  the  account,  and  found  a  certain  amount 
due  from  them  to  the  estate,  and  ordered  them  to  pay  il  It  waa 
ihere  held  that,  where  an  administrator  or  executor  resigns  pend- 
ing the  settlement  of  his  accounts,  the  oourt  does  not  thereby 
lose  jurisdiction  over  his  person,  or  oyer  the  settlement  of  h^ 
accounts,  and  may  proceed  to  hear  and  determine  exceptions 
thereto,  and  ascertain  the  amount  due  from  him  to  the  estate, 
in  like  manner  as  if  he  had  continued  in  the  execution  of  hia 
trust.  We  apprehend  that  the  same  rule  applies  where  an  exec- 
utor has  been  removed.  In  the  case  at  bar,  the  matter  of  the 
settlement  of  the  executor's  accounts  was  pending  and  unsettled 
when  he  was  removed.  The  fact  that  the  judgment  against  him 
upon  his  final  report  was  reduced  by  the  reviewing  court,  and  a 
judgment  for  the  reduced  amount  rendered  against  him  in  ac- 
oordance  with  the  decision  of  the  reviewing  court,  did  not  de- 
prive the  court  rendering  the  judgment  of  its  jurisdiction  over 
him,  or  over  the  subject  matter  of  the  judgment.  We  do  not 
regard  the  third  objection  as  well  taken. 

4.  It  is  said  that  the  judgment  against  Ege  for  the  amount 
due  from  him  on  his  final  report  did  not  order  such  amount  to 
be  paid  to  the  administrator  de  bonis  non.  We  do  not  regard 
this  as  material.  The  administrator  de  bonis  non  had  not  been 
appointed  when  the  judgment  was  rendered.  It  was  found  that 
the  amount  which  he  owed  was  due  to  the  estate  of  the  deceased 
and  this  was  sufficient.  If  it  had  been  shown  in  this  suit  that 
tibe  amount  so  found  due  had  been  paid  to  an  authorized  rep- 
resentative of  the  estate  before  the  appointment  of  the  adminis- 
trator de  bonis  non,  the  defense  to  the  action  ***  would  have 
been  complete;  but  no  siich  proof  was  made.  After  his  appoint- 
ment,  the  administrator  de  bonis  non  was  entitled,  under  the 
statute,  to  maintain  a  suit  against  the  former  executor  and  the 
sureties  on  his  bond,  for  the  indebtedness  of  audi  former  exec- 
utor to  the  estate  on  account  of  assets  received  by  him  and  con- 
verted to  his  own  use:  Hanifan  v.  Needles,  108  lU.  403;  Slagle  v. 
Enfcrekin,  44  Ohio  St.  637. 

5.  It  is  furthermore  contended  that  the  declaration  does  not 
aver  that  a  demand  was  made  of  Ege,  the  executor,  for  the 
amount  for  which  the  decree  was  rendered.  The  averment  and 
proof  of  such  demand  are  necessary  when  the  suit  is  brought  xm* 
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der  section  115  of  the  adminisbraticm  act:  1  Starr  ft  CxurtiB'  An- 
notated Statutes^  p.  244.  But  this  suit  ia  bromght  under  section 
39  above  set  forth,  which  does  not  seem  to  require  a  demand  to 
be  made.  It  appears  that  the  executor,  £ge,  appeared  and 
filed  exceptions  wiien  the  decree  of  1882  was  entered,  and  that 
be  was  present  in  court  in  his  own  behalf  when  the  decree  of 
1888  was  entered.  In  each  decree  he  was  given  thirty  days  from 
the  filing  thereof  to  pay  the  amount  found  due  from  him.  The 
appellant  admits,  howeyer,  thai  demand  was  made  of  £ge  by  tlie 
sheriff  on  December  11, 1882^  for  the  sum  ordered  to  be  paid  by 
the  decree  of  1882. 

We  are  inclined  to  think  thai  there  was  no  error  in  overruling 
file  motion  in  arrest  of  judgment,  such  motion  bdng  based  upon 
the  two  alleged  defects  in  the  declaration  which  have  been  last 
hereinbefore  considered,  to  wit,  because  there  was  no  order  of  the 
eounty  court  directing  Ege  to  pay  the  administrator  de  bonis  non 
enm  te3tamento  annexe^  and  because  no  demand  is  alleged  in 
file  declaration. 

The  judgment  of  the  appellate  court  is  affirmed. 


EX  ECUTOH  S  AND  ADMINISTRATORS— CONCLUSIVENESS 
OF  JUDGMENT  AGAINST,  ON  SURETY.— A  Judgment  or  decree 
establishing  a  claim  against  an  executor  or  administrator  Is,  In  the 
absence  of  fraud  or  collusion,  conclusive  upon  the  sureties  on  his 
bond:  See  monographic  note  to  Charles  t.  Hoskins,  88  Am.  Dec.  883, 
884,  on  judgments  against  principals  as  evidence  against  sureties, 
showing,  however,  that  In  a  number  of  the  states,  a  judgment  or 
decree  establishing  a  claim  against  an  executor  or  administrator 
is  prima  facie  only  against  his  sureties:  See,  also,  Morris  v.  Murphey, 
96  Ga.  807;  61  Am.  St  Rep.  81.  Probate  court  orders  ascertaining 
and  fixing  the  amount  finally  due  by  an  administrator  are  conclusive 
against  the  sm-etles  on  his  booid.  In  a  suit  against  them  for  his  fail- 
ure to  pay  over  such  amount  as  ordered  by  the  court:  Stewart  v. 
Morrison,  81  Tex.  896;  26  Am.  St.  Rep.  821,  and  note;  Judge  of  Pro- 
bate V.  Claggett,  86  N.  H.  881;  72  Am.  Dec.  814;  Ralston  v.  Wood,  15 
m.  159;  56  Am.  Dec.  604. 

EXECUTORS   AND   ADMTNTSTRATORS.-THB   STATUTE  OP 
LIMITATIONS  begins  to  run  In  favor  of  an  executor  or  admlniatra- 
tor  from  the  date  of  his  dismissal:  See  monographic  note  to  Miles  v 
Thome,  09  Am.  Dec  894,  on  the  statute  of  limitations  as  between 
tmstor  and  trustee. 

AN  ADMINISTRATOR  DB  BONIS  NON  Is  entitled  to  debte  due 
the  estate,  and  may  maintain  a  common-law  action  against  a  dis- 
missed executor  for  assets  In  his  hands.  He  may  either  sue  on  the 
bond  or  proceed  against  his  predecessor  by  summary  process.  He 
may,  If  desirable,  resort  to  the  sureties  on  the  bond,  or  sue  the  per- 
sonal representatives  of  the  former  administrator  to  recover  the  bal- 
ance of  an  adminlstradon  account:  See  monographic  note  to  Potts 
V.  Smith.  24  Am.  Dee.  887,  discussing  admlnlstratoni  de  bonis  non 
administratis. 
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OARRIBRS— DBLIYBRY  TO  PROPDR  PBiRSON.— A  carrier 
te  an  insurer  of  the  safe  delirery  <tf  tlie  goods  to  the  person  to  whom 
they  are  consigned. 

OARRIBRS— LIABILITY  FOR  DBLIV£}RY  TO  WRONG 
PERSON— FRAUD.'A  carrier  cannot  escape  liability  on  the  ground 
that  deception,  imposition,  or  fraud  may  have  been  resorted  to  bj 
an  Imposter  to  obtain  from  the  agent  of  the  carrier  the  goods  in- 
trusted to  its  care. 

CARRIDRS-DBLIVERY  TO  WRONG  PESItSON— IMPOSI- 
TION.—An  express  company  is  liable  for  deliyering  a  package  of 
money  to  an  impostor  who  represents  tha|:  he  Is  the  consignee,  where 
the  one  who  sent  the  money,  as  directed  t>y  telegraph,  beHeved 
that  the  telegram  was  from  the  person  by  whom  it  purported  to  have 
been  sent,  although  such  Impostor  telegraphed  for  the  money  in  the 
name  of  the  supposed  consignee,  and  a  rea;>ly  to  the  t^egram  was  de- 
livered to  the  imiK>stor.  The  compauy,  without  reference  to  the  party 
who  may  have  ordered  the  money  sent,  or  who  may  have  telegraphed 
for  It,  Is  bound  to  deliver  it  to  the  real  person  to  whom  it  is  consigned. 

Action  against  a  carrier  to  enforce  its  liability  for  not  deliy- 
ering a  package  of  money  to  the  person  tx>  whom  it  was  not 
consigned.    The  plaintiffs  and  appellees^  Shearer  &  Co.,  had,  for 
a  number  of  years,  conducted  business  at  the  stockyards  in  CM* 
cago^  and  had  had  dealings  with  one  J.  G.  StuU)lefield,  *who 
was  engaged  in  buying  stock  in  Kansas,  Missouri,  and  Texas, 
and  who,  from  time  to  time,  applied  to  Shearer  &  Co.  for  ad- 
vances of  money,  which  they  sent  him  in  the  form  of  drafts,  let- 
ters of  credit,  and  money  by  express.    Stubblefield  was  acting 
for  himself  in  the  purchase  of  cattle,  and  not  as  agent  of  Shearer 
&  Co.    He  arrived  in  Chetopa,  Kansas,  about  midnight  of  April 
21,  1889,  and  went  to  bed  at  a  hotel,  without  registering,  as  he 
was  tired.    Another  man  got  off  at  Chetopa,  at  the  same  time 
and  from  the  same  train,  but  went  to  a  hotel  farther  from  the 
depot  than  that  to  which  Stubblefield  went.    This  man  subse- 
quently claimed  that  his  name  was  J.  C.  Stubblefield.     On  the 
next  day,  the  real  J.  C.  Stubblefield  left  Chetopa,  but  the  im- 
postor, who  personated  him,  went  to  the  telegraph  office,  in 
Chetopa,  end  telegraphed  Shearer  &  Co.  to  express  him  four 
thousand  dollars  on  that  day.    The  money  was  sent  as  ordered 
to  J.  C.  Stubblefield,  the  impostor.    He  reoeiyed  the  answer  to 
the  telegram,  and,  in  reply  to  a  request   for  particulars,  tele- 
graphed that  he  had  'Txrught  240  com  fed  Texas,  top  of  300, 
at  $20  a  head.''    The  hotel  at  which  he  stopped  was  kept  by 
one  Davenport,  end  he  informed  Davenport  that  J.  C.  Stubble- 
field was  his  name,  though  he  had  not  registered.    On  the  after- 
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Doon  of  April  22d^  the  impostor  had  the  railroad  connpany  place 
eleyen  atock-oars  on  a  sidetrack  at  Chetopa  ready  for  tixe  purpoeo 
of  carrying  cattle  for  the  man  known  to  them  aa  Stubblefield.  He 
informed  Davenport  that  he  was  baying  cattle  to  ship  from  Che- 
topa, and  that  he  was  expecting  money  from  Chicago  with  which 
to  pay  for  them;  and  that  he  had  ordered  the  money  from 
Shearer  &  Co.  by  telegraph.  On  the  morning  of  April  24th 
he  called  at  the  express  office,  and  asked  the  agent  if  there  was 
a  package  there  for  Stubblefield,  saying  that  that  was  his  name. 
He  was  asked  what  were  his  initials,  and  he  replied  ^^J.  C/*  The 
agent  then  said  that  there  was  a  package  for  J.  C.  Stubblefield, 
and  asked,  ''What  identification  have  you?''  He  then  took  fn»n 
his  pocket  two  accounts  of  sales  and  a  telegram  and  handed 
them  to  the  agent.  The  telegram  was  the  one  signed  by  Shearer 
ft  Co.  and  addressed  to  J.  C.  Stubblefield  at  Chetopa.  The  ac* 
counts  of  sales  showed  transactions  between  J.  C.  Stubblefield 
and  Shearer  &  Co.,  and  that  the  latter  had  sold  in  Chicago  catr 
tie  consigned  to  them  by  J.  C.  Stubblefield.  The  agent  then 
asked  the  impostor,  *1s  there  anybody  here  that  you  are  ac- 
quainted with?'*  The  man  replied,  **Nobody,  except  the  land- 
lord.'' Davenport  was  then  brought  in,  and  the  agent  inquired 
of  him,  **Are  you  acquainted  with  this  gentleman?*'  The  reply 
was,  *1  am."  The  agont  said,  *TVTio  is  he?  What  is  his  name?" 
and  DavenTwrt  replied,  "J.  C.  Stubblefield."  The  agent  then 
said,  ^'How  do  you  know  that  is  his  name?"  The  answer  of  Dav- 
enport was,  ''At  least,  that  is  the  only  name  I  ever  knew  him 
by.  Besides,  he  has  been  stopping  at  my  house  several  days — 
nearly  a  week.  He  is  also  on  a  trade  with  some  parties  west  of 
town  for  some  stock.  He  has  got  the  cars  ordered.  They  are 
on  the  track  at  the  depot."  The  agent  then  asked  the  impostor, 
''What  are  you  looking  for?"  He  said,  "A  package  of  money." 
The  agent  asked,  "How  much?"  The  answer  was,  "Four  thou- 
sand dollars,  from  W.  W.  Shearer  &  Co.,  Chicago,  Illinois." 
The  package  of  money  was  then  delivered  by  the  agent  bo  the 
impostor,  who  receipted  for  it  as  J.  C.  Stubblefield,  and  Daven- 
port signed  his  own  name  as  identifying  Stubblefield.  The  im- 
postor was  not  afterward  seen  in  Chetopa.  The  real  J.  C.  Stub- 
blefield, soon  after  leaving  Chetopa,  went  to  Chicago,  and  called 
at  the  office  of  Shearer  &  Co.,  when  it  was  discovered  that  a  fraud 
had  been  consummated,  and  steps  were  immediately  taken  to 
atop  the  delivery  of  the  package,  but  it  was  then  too  late. 

James  Prake  and  W.  W.  Morsman,  for  the  appellant. 

Bamum,  Humphrey  &  Bamum^  for  the  appellees. 
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**®  CEAIQ,  C.  J.  On  the  trial  in  the  circuit  court  before  the 
court,  without  a  jury^  the  court  held  as  law  ten  propoeitionB  sab- 
mitted  by  the  appellees  and  refused  four  propoflitions  eubmitted 
by  the  appellant  The  ruling  ol  the  court  on  **•  the  propod- 
tions  submitted  led  to  a  judgment  in  favor  of  the  appellees^  the 
plaintifib  in  the  action,  and  that  judgment  was  affirmed  in  the 
appellate  court  When  this  case  was  first  submitted,  we  were 
inclined  to  TeTerse  the  judgment  and  remand  for  another  trial, 
but,  upon  a  petition  for  a  rehearing,  on  a  further  consideration 
of  the  ca6e>  we  have  reached  a  different  conclusion. 

Appellees'  third  and  fourth  propositions  held  were  as  foUawB: 
"3.  To  relieve  the  defendant  from  legal  liability  in  this  action  it 
is  not  enough  that  the  evidence  should  prove  that  the  man  to 
whom  the  defendant's  agent  at  Chetopa  delivered  the  package 
in  controversy  was  in  fact  the  man,  and  was  sufficiently  identi* 
fied  to  said  agent  as  the  man,  whose  telegram  to  the  plaintiff  in 
evidence  caused  them  to  send  by  express,  as  they  did,  the  x>Ack« 
age  in  question.  4.  The  defendant  in  this  case,  on  receiving  "flie 
package  in  controversy  addressed  to  J.  C.  Stubblefield,  Chetopa, 
Kansas,  became,  as  common  carrier,  an  insurer  of  the  safe  de- 
livery of  said  package  to  J.  C.  Stubblefield,  Chetopa,  Kansas, 
and  nothing  except  the  act  of  Ood  or  of  the  public  enemy  could 
discharge  the  defendant  from  the  duty  of  so  delivering  it*' 

Appellant's  first  refused  proposition  was  as  follows:  **If  th6 
defendants  agent  delivered  the  package  in  controversy  to  th6 
identical  person  in  response  to  whose  telegraphic  order  the  plain- 
tiff sent  the  same,  in  good  faith,  believing  sux^  person  was  J.  C. 
Stubblefield  and  the  person  named  as  consignee,  and  if,  at  the 
time  of  the  delivery  of  the  package  in  oontroverey,  tho  defend- 
ant's agent  correctly  ascertained  that  the  person  who  demanded 
it  and  to  whom  it  was  delivered  was  the  identical  person  in  re- 
sponse to  whose  order  the  plaintiff  sent  the  same,  and  that  plain- 
tiffs had  accepted  the  order  of  suoh  person  and  acted  upon  the 
same  as  the  order  of  J.  C.  Stubblefield,  and  if,  before  the  deliv- 
ery of  the  package  in  controversy,  **^  the  defendant's  agent) 
made  reasonable  efforts  and  exercised  reasonable  and  ordinary 
care  and  diligence  to  ascertain  the  identity  of  the  person  who 
demanded  the  delivery  and  to  whom  the  delivery  was  in  faot 
made,  and  then  made  such  delivery  without  knowledge  or  reason 
to  believe  that  the  person  to  whom  such  delivery  was  made  was 
not  the  person  to  whom  such  package  was  addressed,  then  the 
plaintiffs  cannot  recover  in  this  action,  and  the  finding  and  ]udg« 
ment  must  be  for  the  defendant/' 
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It  is  apparent  from  tlie  record  that  the  package  was  delivered 
to  the  person  in  response  to  w<hose  telegraphic  order  appellees 
•sent  the  package,  appellees  at  the  time  believing  such  person  to 
be  J.  C.  Stubblefield;  and  it  is^  no  doubt,  also  true  that,  at  the 
time  of  deliveiy,  the  agent  of  appellant  ascertained  that  the  per- 
son irho  demanded  the  package,  and  to  whom  it  was  delivered, 
▼as  the  person  in  response  to  whose  order  appellees  sent  the 
same,  and  that  appellees  treated  the  order  for  the  money  as  the 
order  of  J.  C.  Stubblefield;  and  it  may  also  be  true  tiiat  the  agent 
used  reasonable  diligence  to  ascertain  the  identity  of  the  person 
who  demanded  the  package  before  it  was  delivered.  Would 
these  facts  reliere  the  carrier  of  liability  for  delivering  the  pack- 
age to  a  person  to  whom  it  was  not  consigned? 

In  Hutchinson  on  Oarriers,  section  344,  the  rule  with  refer- 
ence to  delivery  is  stated  as  follows:  '^o  circumstance  of  fraud, 
imposition,  or  mistake  will  excuse  the  common  carrier  from  re- 
sponsibility for  a  delivery  to  the  wrong  person.  The  law  exacts 
of  him  absolute  certainty  that  the  person  to  whom  the  deliverj 
is  made  is  the  party  rightfully  entitled  to  the  goods,  and  pute 
upon  him  the  entire  risk  of  mistakes  in  this  respect,  no  matter 
from  what  cause  occasioned,  however  justifiable  the  delivery  may 
seem  to  have  been,  or  however  satisfactory  the  circumstances  or 
proof  of  identify  may  have  been  to  his  mind,  and  no  excuse  has 
ever  been  allowed  for  a  delivery  *^*  to  a  person  for  whom  the 
goods  were  not  directed  or  consigned." 

In  United  States  Exp.  Go.  v.  Hutohins,  67  111.  348,  350,  where 
an  action  was  brought  against  the  express  company  for  its  fail- 
ure to  deliver  a  package  of  money  left  with  it  to  be  carried  and 
delivered,  this  court  said  in  regard  to  the  liability  of  the  com- 
pany: ^rrhey  became  insurers  for  its  safe  delivery.  Being  so, 
nothing  can  excuse  them  from  their  obligation  safely  to  cany 
and  deliver,  but  the  act  of  Ood  or  the  public  enemy.  This  rule 
of  the  common  law,  the  rigid  application  of  which  has  given  so 
much  satisfaction  and  security  to  the  commerce  of  nations,  is 
properly  invoked  in  cases  like  this." 

In  Baldwin  v.  American  Exp.  Co.,  23  111.  197,  74  Am.  Dec. 
190,  where  an  action  was  brought  against  the  company  to  re- 
<M>v6r  the  value  of  a  package  of  money  which  it,  as  cammon  car- 
rier, undertook  to  carry  from  Chicago  to  Madison,  Wisconsin^ 
and  deliver  to  a  certain  named  person,  it  was  held  to  be  the  set- 
tled doctrine  of  England  and  of  this  country  that  there  must  be 
sn  actual  delivery  to  the  proper  person,  and  in  no  other  way  can 
ihe  company  discharge  itself  of  responsibility  as  a  common  car- 
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rier,  except  by  proTing  that  it  hafl  performed  such  engagement^ 
or  has  beea  excused  from  the  performance  of  it,  or  been  pre- 
Tented  by  the  act  of  Gtod  or  the  public  enemy.  After  citing  au- 
thorities in  support  of  this  position,  it  is  said:  *^i  is  mecesaarj, 
in  order  to  give  one  security  to  property,  this  rigid  role  should 
obtain,  and  it  has  for  years  been  enforced  against  common  car- 
riers. They  are  considered  as  insurers,  and  are  under  that  re- 
sponsibility.''  In  Gulliver  y.  Adams  Exp.  Co.,  38  III.  503,  the 
rule  announced  in  the  case  last  cited  was  sanctioned  and  ap- 
proved. 

In  American  etc.  Exp.  Co.  t.  Milk,  73  HI.  224,  an  action  waa 
brought  against  the  company  to  reoover  for  a  package  of  money 
delivered  to  the  company  in  Du  Page  county,  to  be  forwarded  to 
Kankakee.  When  the  package  arrived  at  its  destination, the  agent 
of  the  ^^^  company  delivered  it  to  a  certain  person  on  a  f  orgecl 
order  of  the  consignee.  It  was  held  that  it  is  the  duty  of  an  ex- 
press company,  upon  receiving  a  package  of  money  to  be  for- 
warded, to  safely  carry  and  deliver  it  to  the  consignee,  and  the 
only  way  it  can  relieve  itself  from  responsibility  as  a  common 
carrier  is  by  showing  performance,  or  its  prevention  by  the  act 
of  God  or  the  public  enemy,  and  that  it  is  not  discharged  by  de- 
livering the  same  to  another  on  a  forged  order  of  the  owner. 
The  same  doctrine  is  announced  in  American  etc.  Exp.  Co.  v. 
Wolf,  79  111.  430. 

The  decisions  of  this  court  axe  believed  to  be  in  harmony  with 
the  law  as  declared  in  the  text-books  and  as  announced  by  a 
large  majority  of  the  courts  of  last  resort  of  the  country.  The 
low  requires  at  the  hands  of  the  carrier  absolute  certainty  that 
the  person  to  whom  the  delivery  is  made  is  the  real  person  to 
whom  the  goods  have  been  consigned,  and  the  carrier  cannot 
escape  liability  on  the  ground  that  deception,  imposition,  or 
fraud  may  have  been  resorted  to  by  an  impostor  to  obtain  from 
the  agent  of  the  carrier  the  goods  intrusted  to  its  care.  The 
business  interests  of  the  country,  as  well  as  the  rights  of  a  con- 
signor who  pays  a  liberal  price  for  the  transmission  of  his  prop- 
ertv,  alike  demand  that  the  carrier  should  be  held  to  a  strict  ac- 
coimtability. 

There  are  a  number  of  cases  in  the  books  where  a  delivery  of 
goods  has  been  made  by  the  carrier  to  the  wrong  person  under 
circumstances  not  unlike  the  facts  under  which  the  money  was 
delivered  here,  where  the  carrier  was  held  liable.  In  American 
Exp.  Co.  V.  Fletcher,  25  lud.  493,  a  person  pretending  to  be 
J.  0.  Riley  called  on  the  telegraph  operator  and  agent  of  ISie 
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express  company  and  sent  a  telegram  to  plaintiff  requesting  a 
certain  sum  of  money  by  express.  In  a  short  time,  the  sama 
agent  received  by  express  a  package  of  money  addressed  to  J.  0. 
Mley.  The  person  who  had  sent  the  telegram  for  the  money 
called  on  the  agent  and  operator  and  demanded  '^  the  package 
of  money,  which  was  delivered  over  to  him.  Subsequently,  it 
turned  out  that  the  person  who  sent  the  telegram  and  to  whom 
the  money  was  delivered  was  not  J.  0.  Biley,  and  the  expresa 
company  was  held  liable  for  the  money.  In  the  decision  of  the 
case,  the  court,  among  other  things,  said:  '^The  express  under- 
taking of  the  appellant  was  to  deliver  the  package  to  J.  0.  Siley 
in  person.  The  utmost  that  the  answer  alleged  was,  that  the 
delivery  was  to  another  person  who  pretended  to  be  fiiley.  He 
identified  himself  merely  as  having  so  pretended  on  the  day  be- 
fore^ by  transmitting  a  telegram  in  Biley's  name.  This  wm  no 
better  evidence  that  his  name  was  Biley  than  if  he  had  so  stated 
to  the  express  agent  or  any  third  person.  That  the  package 
liad  been  B&nt  in  response  to  a  telegram  purporting  to  be  from 
J.  O.  Biley  simply  proved  that  Riley  had  credit,  or  some  arrange- 
menrt  with  the  plaintiff  to  furnish  him  money,  and  that  the  pack- 
age was  sent  to  him — ^not  that  he  was  the  person  who  sent  the 
dispatch  or  that  anyone  pretending  to  be  him  was  to  receive  it.'^ 
Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  783,  35  Am.  Bep. 
107,  is  another  case  in  point.  There  an  instruction  had  been 
giyen  which  was,  substantially,  that  the  express  company,  with- 
out reference  to  the  party  who  may  have  ordered  the  money 
sent  or  who  may  have  telegraphed  for  it,  was  bound  to  deliver  to 
the  plaintiff  if  it  was  sent  to  him  and  he  was  the  owner.  On 
behflJf  of  the  express  company,  it  was  insisted  that  the  instruc- 
tion did  not  annouDoe  a  correct  rule  oi  law,  bat  the  court  held 
otherwise,  aud  said:  -'This  instruction,  viewed  in  reference  to  the 
testimony,  is  nothing  more  than  that  a  forged  telegram  is  no  ex- 
coise  for  the  delivery  to  a  party  not  the  owner  and  to  whom  it 
was  the  contract  of  the  carrier  to  deliver  it.  ...  .  Notwith- 
standing the  forged  telegram,  this  carrier,  in  making  a  persona} 
delivery,  was  bound  by  law  to  deliver  to  the  person  to  whom 
the  package  was  addressed,  he  being  its  true  owner.  It  is  the 
settled  doctrine  of  England  and  *^  this  country  that  there 
mmst  be  an  actual  delivery  to  the  proper  person,  ....  and  in 
no  other  way  can  the  carrier  discharge  his  responsibility,  ex<» 
cept  by  proving  he  has  performed  suoh  engagement  or  has  been 
excused  from  performance^  or  been  prevented  by  the  act  of  God 
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or  a  public  enemy'':  See,  also,  American  Exp.  Co.  7.  Stack,  29 
Ind.  27. 

Price  T.  Oswego  etc.  By.  Co.,  50  N.  Y.  213, 10  Am.  Bep.  476, 
is  an  interesting  case  on  the  question.  There  the  person  who 
ordered  the  goods  in  the  name  of  a  fictitions  firm,  S.  H.  Wilson 
A  Co.,  was  the  same  person  who  received  and  (receipted  therefor 
in  the  name  of  such  fictitious  firm.  It  seems  that  the  referee 
found  '^that  the  deliyery  by  the  carrier  was  to  the  same  person 
who  made  the  order  for  the  goods,''  and  he  also  found,  as  a  con- 
•elusion  of  law,  that  the  delivery  to  such  person,  without  notice 
of  fraud,  relieved  the  carrier  of  UabiHty.  But  the  court  of  ap- 
peals reversed  the  judgment  and  held  the  carrier  liable,  and, 
:among  other  things,  said:  '^t  would  hardly  be  claimed,  in  case 
there  had  been  a  firm  doing  business  at  Oswego  under  the  name 
of  S.  H.  Wilson  ft  Co.,  a  swindler  would  make  himself  consignee 
of  goods,  or  acquire  any  right  whatever  thereto,  which  were  in 
fact  consigned  to  such  firm,  simply  by  showing  that  he  had 
forged  an  order  in  the  name  of  the  firm  directing  such  consign- 
ment. If  he  would  not  thereby  acquire  any  right  to  the  goods 
•delivery  to  him  would  not  protect  ihe  carrier  any  more  than  if 
made  to  any  other  person." 

Duff  V.  Budd,  3  Brod.  ft  B.  177,  7  Eng.  Com.  L.  899,  is  also 
a  case  in  point.  There  the  person  who  received  the  goods  was 
the  same  who  ordered  them  in  a  fictitious  name,  but  it  was  held 
the  carrier  had  no  authority  to  deliver  them  to  such  person,  and 
the  owner  was  entitled  to  recover  of  the  carrier. 

Dunbar  v.  Boston  etc.  B.  B.  Co.,  110  Mass.  26,14  Am.  Bep.  576, 
and  Edmunds  v.  Merchants'  etc.  Co.,  135  Mass.  283,  are  relied 
upon  by  the  appellant  to  sustain  the  delivery  of  the  package.  In 
the  first  case  cited,  one  John  P.  Gorman  called  on  Dunbar,  *■• 
in  Boston,  and  represented  that  he  was  John  H.  Young,  of  Prov- 
idence, Bhode  Island.  He  purchased  on  credit  a  quantity  of 
goods,  and  had  them  consigned  to  John  H.  Young,  Providence, 
Rhode  Island.  Upon  the  arrival  of  the  goods  in  Providence, 
"Oorman,  who  had  made  the  purchase  in  person,  preeented  him- 
•self  to  the  carrier,  and,  as  the  agent  of  Young,  demanded  the 
^oods.  The  goods  having  been  delivered  to  him,  Dunbar  sued 
the  carrier  for  a  misdelivery,  but  the  court  held  that  the  action 
would  not  lie.  The  decision,  as  we  understand  it,  is  predicated 
on  the  ground  that  the  goods  were  consigned  and  delivered  to 
the  person  who  actually,  in  person,  made  the  purchase  under  an 
assumed  name.    In  the  other  case  it  appeaired  that  *'a  awindler. 
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claiming  to  be  Edward  Pape,  of  Dayton,  Ohio,  purchased  goods 
from  plaintiff  by  personal  negotiation.  There  was  a  man  whose 
tme  name  was  Edward  .Pape>  in  Dayton,  Ohio>>s  reputable  bus- 
iness man,  who  the  plaintiff  supposed  the  swindler  to  be.  The 
goods  were  delivered  by  pUiintiff  to  the  defendant,  to  be  carried 
to  Dayton  and  delivered  to  Edward  Pape.  The  defendant  d^ 
Uvered  to  the  swindler.''  The  court  held  that  the  carrier  was 
not  liable.  In  the  opinion  the  court  said:  '^The  sale  was  void- 
able by  the  plaintiff,  but  the  carrier,  by  whom  they  were  for- 
warded, had  no  duly  to  inquire  into  its  validity.  The  person 
wbo  bought  them,  and  who  called  himself  Edward  Pape,  owned 
the  goods,  and  upon  their  arrival  in  Dayton  had  the  right  to  de- 
mand them  of  the  carrier.  In  delivering  them  to  him  the  car- 
rier was  guilty  of  no  fault  or  negligence.  It  delivered  them  to 
the  person  who  bought  and  owned  them,  who  went  by  the  name 
of  Edward  Pape,  and  thus  answered  the  directions  upon  tha 
package,  and  who  was  the  person  to  whom  the  plaintiff  sent 
tiiem."  There  is  a  marked  distinction  between  these  cases  and 
the  one  under  consideration,  and  they  cannot  control  here. 

Another  case  relied  upon  is  Samuel  v.  Cheney,  135  Mass.  278, 
46  Am.  Rep.  467.  That  case,  in  its  facts,  is  more  like  the  one 
under  ^^  consideration  than  any  that  has  been  cited  by  appel- 
lant, and  it  seems  to  sustain  the  position  of  appellant.  But 
while  we  recognize  the  ability  of  the  court  in  which  the  case 
was  decided,,  we  do  not  regard  the  rule  laid  down  as  the  correct 
one,  and  we  are  not  inclined  to  follow  it. 

Some  other  cases  have  been  cited  in  the  argument  of  counsel, 
bat  it  will  not  be  necessary  to  refer  to  them  here.  The  eases 
bearing  on  the  question  are  not  entirely  harmonious,  but  the  rule 
adopted  in  this  state  and  in  the  courts  of  many  other  states,  that 
the  carrier  is  an  insurer  for  the  safe  delivery  of  the  goods  to 
the  person  to  whom  they  are  consigned,  is,  as  we  think,  the  only 
flafe  rule  to  be  adopted.  This  rule  gives  protection  to  the  con- 
signor, who  pays  his  money  to  the  carrier  to  transport  and  deliver 
goods  to  the  consignee,  and  at  the  same  time  imposes  no  unrea- 
sonable responsibility  on  the  carrier.  When  money  or  goods 
have  been  delivered  to  a  carrier  to  be  carried  and  delivered  to  a 
certain  named  person,  when  they  reach  their  destination  it  is 
the  business  of  the  agent  of  the  carrier  to  deliver  to  the  real  per- 
son to  whom  they  are  consigned,  and,  as  said  by  Hutchinson, 
no  circumstance  of  fraud,  imposition,  or  mistake  will  excuse  the 
common  carrier  from  responsibility  for  a  delivery  to  the  wrong 
person.    Where  the  consignee  is  unknown  to  the  agent  of  the 
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carrier^  it  is  Ills  duty  to  hold  the  goods  until  the  consignee  fur- 
nishes  ample  proof  that  he  is  the  person  to  whom  the  goods  weie 
consigned.  When  Shearer  &  Go.  received  the  telegram  from  J. 
C.  Stuhhlefield,  and  forwarded  a  package  of  money  directed  to 
J.  C.  Stuhblefield,  they  supposed  and  believed  the  order  came 
from  the  man  with  whom  they  had  previously  had  dealings  and 
with  whom  they  were  personally  acquainted,  and,  when  they  de- 
livered the  package  to  the  carrier,  it  was  consigned  to  him.  The 
fact  that  an  impostor  had  sent  a  tel^ram  in  the  name  of  J.  C. 
Stubblefield,  and  a  reply  to  J.  C.  Stubblefield  was  returned  which 
was  deUveired  tx)  the  impostor,  did  not  authorize  the  agent  of  the 
carrier  to  deliver  **''  the  package  directed  to  J.  C.  Stubblefield 
to  an  impostor  representing  that  he  was  J.  C.  Stubblefield.  Here 
the  package  of  money  was  consigned  to  J.  C.  Stubblefield,  and 
the  carrier  was  directed  to  deliver  the  money  to  him  and  to  him 
only.  This  was  not  done.  The  money  was  never  delivered  to 
J.  C.  Stubblefield,  but  the  agent  of  the  carrier  delivered  it  to  an 
impostor,  and  for  a  failure  to  deliver  the  package  to  J.  C.  Stub- 
blefield the  carrier  is  liable. 
The  judgment  of  the  appellate  court  will  be  affirmed. 


MR.  JUSTICE  PHILLIPS  DISSBNTBD  in  the  foUowlng  language: 
"I  cannot  concur  In  the  views  held  by  the  majority  of  the  court  on 
this  record.  The  rule  of  law  is  weU  settled  that  the  carrier  must  de- 
liver the  goods  carried  to  the  person  to  whom  they  are  conMgned. 
No  fraud  or  imposition  practiced  upon  the  carrier,  and  no  mistake 
of  the  carrier  or  its  agent,  however  satisfactory  the  cipcumstances 
of  Identification  may  be,  will  relieve  the  carrier.  The  law  requires 
a  delivery  to  the  person  to  whom  the  goods  are  shipped,  and  the  car- 
rier assumes  the  entire  risk  of  mistake  in  respect  to  the  identity  of 
the  person  to  whom  a  delivery  may  be  made.  That  requiremeat 
makes  the  carrier  insurer  for  safe  delivery  to  the  consignee  of  the 
goods  carried,  and  no  excuse  can  prevail  for  a  delivery  to  another 
than  the  consignee:  United  States  Express  Go.  v.  Hutchlns,  07  lU. 
848;  Baldwin  v.  American  Express  Co.,  23  111.  197;  American  Mer- 
chants' Union  Express  Go.  v.  Milk,  73  IlL  224;  American  Merchants^ 
Union  Express  CJo.  v.  Wolf,  79  111.  430;  Gulliver  v.  Adams  Express 
Co.,  38  IlL  603.  The  duty  thus  imposed  upon  the  carrier  is  discharged 
when  it  delivers  the  goods  to  the  person  to  whom  the  consignor  sent 
them. 

"The  facts  in  this  record  show  that  appellees,  acting  on  a  telegram 
purporting  to  have  been  sent  by  one  J.  C.  Stubblefield,  forwarded  by 
appelktnt  from  Chicago,  Illinois,  to  J.  O.  Stubblefield,  at  Chetopa. 
Kansas,  the  sum  of  $4,000,  which  was  deUvered  by  the  carrier  to  the 
person  who  sent  the  telegram.  The  person  who  sent  the  telegram  is 
shown  to  have  called  himself  J.  a  Stubblefield,  and  was,  during  tha 
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short  time  he  remained  in  Chetopa,  so  known  and  called.  He  was 
not  there  known  or  called  by  any  other  name.  What  other  resi- 
dence be  may  have  had  i«  unknown,  ao  far  as  the  evidence  showa,  as 
Is  also  the  fact  whether  that  was  his  real  name.  It  Is  apparent, 
from  the  evidence,  his  purpose  was  to  defraud  the  appellees.  In 
rei^  to  the  t^egram  requesting  appellees  to  send  money  by  express 
and  answer  the  same,  the  request  therein  made  was  complied  with 
and  the  money  forwarded.  It  does  not  appear  that  any  directions 
were  Imposed  upon  the  carrier  as  to  any  inyestlffation  as  to  the 
sender  of  the  telegram,  and  no  contract  made  further  than  that 
arising  under  the  law,  which  created  the  relation  and  duty  between 
<*ons1anor,  carrier,  and  consignee.  The  sender  of  that  dispatch  was 
also  answered,  as  requested,  and  particulars  asked  for  by  appellees^ 
and  particulars  were  furnished  by  another  telegram  from  the  same 
person  who  sent  the  first,  which  were  satisfactory  to  appellees.  No 
inrestlgation  was  made  by  the  consignors  as  to  the  personality  of  the 
sender  of  the  dispatch,  and  none  by  them  asked  of  the  carrier,  f  ur- 
l^ier  than  What  the  law  imposed  as  a  duty  on  it  So  far  as  the  con- 
signor was  concerned,  it  was  Intended,  at  the  time  the  consignment 
was  made,  that  the  money  should  be  delivered  to  the  sender  of  the 
^spatch.  That  intention  grew  out  of  the  fact  that  the  consignors 
had  done  business  with  one  J.  O.  Stubblefleld,  In  whom  they  had 
confidence,  and,belieTlng  that  he  was  the  sender  of  the  dispatch,  they 
acted  on  it  without  inyestigation.  They  acted  upon  and  complied 
with  it,  intending  deliyery  to  be  made  to  the  person  sending  It.  The 
person  who  sent  the  telegraphic  order  Is  the  identical  person  in  re- 
aponse  to  whose  order  the  money  was  sent,  and  was  the  person  who 
demanded  the  consignment  and  made  proof  as  to  his  identity  and  to 
whom  the  goods  were  deliyered. 

*'It  is  said  in  Hutchinson  on  Oarrlers,  section  344:  'No  circum- 
stances of  fraud,  imposition,  or  mistake  will  excuse  the  common  car- 
rier from  responsibility  for  deliyery  to  the  wrong  person.  The  law 
exacts  of  him  absolute  certainty  that  the  person  to  whom  the  deliy* 
ery  is  made  is  the  party  rightfully  entitled  to  the  goods,  and  puts 
upon  him  the  entire  risk  of  mistake  in  this  respect,  no  matter  from 
what  cause  occasioned,  howeyer  justifiable  the  deliyery  may  seem 
to  haye  been,  or  howerer  satisfactory  the  circumstances  or  proof  of 
identity  may  haye  been  to  his  mind,  and  no  excuse  has  oyer  been 
allowed  for  deliyery  to  a  person  to  whom  the  goods  were  not  in- 
tended nor  consigned.  If,  therefore,  the  person  wbo  applies  for  the 
goods  Is  not  known  to  the  caiffler,  and  he  has  any  doubt  as  to  his 
being  the  consignee,  he  should  require  the  most  unquestionable 
proof  of  his  Identity,  or  if,  from  any  cause,  he  should  haye  a  rea- 
sonable doubt  as  to  whether  the  person  claiming  the  goods  was  en- 
titled to  them,  he  should  refuse  deliyery  to  him  until  he  established 
his  right.  If,  howeyer,  the  deliyery  be  made  to  the  wrong  person, 
whether  by  Innocent  mistake  or  through  fraud  practiced  upon  the 
earrier,  such  wrongful  deliyery  will  be  a  conyerslon.' 

"This  is  the  true  rule  of  law.  Express  companies  haye  so  many 
opportunities  to  do  wrong,  so  many  temptations  are  spread  before 
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their  employes,  and  such  Is  the  necessitj  for  intrnBtlnfi:  them,  tlMit 
every  presumption  should,  of  right,  be  against  them,  and  should  pre- 
vail unless  rebutted.  The  law  imposes  upon  common  carriers  tte 
very  strictest  liability  to  carry,  and  safely  deliver  to  the  proper  per- 
son, goods  and  valuables  intrusted  to  them.  This  strict  liabilitx 
should  in  all  proper  cases  be  rigidly  enforced  and  in  no  way  lessened* 
Nor  will  the  law  recognize  an  excuse  by  which  it  may  be  avoided^ 
But  while  it  is  true  that  no  fraud  or  imposition  practiced  upon  the 
carrier  will  relieve  or  excuse  it  from  responsibility  for  delivery  to 
the  wrong  person,  yet  I  am  not  prepared  to  go  to  the  extent  of  hold* 
ing  that  the  carrier  is  responsdble  for  loes  occasioned  by  fraud  prac* 
ticed  upon  the  consignor,  when  the  carrier  Itself  has  used  due  dill* 
gence,  care,  and  caution,  and  is  free  from  negligence.  If  a  fraud  la 
perpetrated  upon  the  consignor  by  reason  of  ingenious  tricks  or  de- 
vices, or  because  of  a  want  of  care  on  his  part,  the  carrier  does  not 
become  a  party  to  that  fraud,  nor  does  any  liai>illty  accrue  against 
It  by  doing  the  only  thing  the  consignor  intended  should  be  done.  As 
is  said  as  to  the  liability  of  express  companies  in  United  States  Ex- 
press Go.  V.  Hutchins,  67  IlL  348:  'They  become  Insurers  for  safe  de- 
livery; being  so,  nothing  can  excuse  them  from  their  obligation  safelj 
to  carry  and  deliver  but  the  act  of  God  or  the  public  enemy.'  But 
the  carrier  is  not  an  insurer  against  fraud  being  peri>etrated  upon 
the  consignor.  The  opinion  of  the  court  here  extends  the  liability 
of  the  carrier  to  the  extent  of  making  It  an  insurer  against  trtuad 
perpetrated  upon  appellees.  No  negligence  is  shown  on  the  part  of 
appellant  to  create  a  liability  against  It  No  fraud  or  mistake  on  the 
part  of  the  carrier  is  shown.  The  fraud  that  was  perpetrated  was 
on  the  consignor,  and  not  on  the  carrier. 

*'The  case  of  American  Bxpress  Go.  v.  Fletcher,  25  Ind.  482,  is 
cited  as  directly  in  point,  sustaining  the  views  of  the  majority.  In 
that  case,  the  only  question  before  the  court  was  as  to  the  sufficiency 
of  the  second  and  third  paragraphs  of  the  answer,  to  which  demur- 
rors  were  sustained,  and  it  was  held  the  answer  did  not  set  up  that 
the  consignment  was  delivered  to  the  person  to  whom  it  was  sent. 
That  was  the  only  question  before  the  court  As  a  pleading  the 
answer  set  up  no  defense,  and  the  demurrer  was  properly  sustained. 

"Most  of  the  cases  in  which  carriers  have  been  held  by  the  courts 
liable  have  been  based  almost  solely  upon  the  ground  of  negligence. 
The  carrier  is,  under  all  circumstances,  being  a  bailee,  bound  to  ex- 
ercise due  diligence  in  the  performance  of  its  undertaking,  and  it  is 
always  essential,  where  the  plaintlS  seeks  to  recover  upon  the 
ground  of  negligence,  thsit  It  has  performed  its  duty  with  due  dili- 
gence. 

"In  the  case  of  Dui!f  v.  Budd,  8  Brod.  &  B.  177,  the  impo6t<« 
ordered  by  mail,  under  the  assumed  name  of  James  Parker,  goods 
to  be  shipped  by  the  carrier  and  delivered  to  James  Partner  in  High 
street,  Oxford.  There  was  no  James  Parker  in  High  street,  but 
there  was  a  William  Parker,  whom  the  consignor  erroneously  be- 
lieved to  be  the  person  who  ordered  the  goods.  When  the  goods  ax^ 
rived  at  their  destination  they  were  offered  to  William  Parker,  but 
he  declined  them.    Subsequently  the  carrier  delivered  the  goods  to 
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a  man  who  demanded  them,  and  who  waa  known  to  the  carrier  aa 
Mr.  PariEer*  bat  not  aa  Jamea  PaAer,  nor  of  High  atreet,  and  with- 
out any  Information  that  he  was  the  same  person  who  ordered  the- 
aooda  from  the  consignor.  In  this  case  the  judgment  was  for  the- 
plaintiff,  but  was  based  upon  the  finding  of  negligence.  Park,  J.*, 
said  In  the  opinion:  The  real  question  was  whether  the  defendant 
and  his  servants  had  been  guilty  of  gross  negligence  In  the  dellyery 
of  the  parceL' 

nn  Stephenson  ▼.  Hart,  4  Blng.  476,  the  Impostor  in  person  ordered 
goods  from  the  plaintiff,  who  d^yered  them  to  the  carrier  consigned 
to  'J.  West,  Na  27  Great  Wlnohester  street,  London.'  The  carrier 
was  unable  to  find  such  a  person  on  that  street,  and  found  house  No. 
27  was  racant.  A  week  or  more  later  the  carrier  recelyed  a  letter 
signed  'J.  West,*  requesting  the  carrier  to  reshlp  the  goods  to  tha 
"Pea  Hen,*  a  public  house  at  St  Albana.  Without  any  direction  to 
thla  effect  from  the  consignor  the  request  was  complied  with,  and 
the  impoetor  receiyed  the  goods  without  further  Identification  than 
his  ability  to  state  the  contents  of  the  package.  In  this  oase^  tha 
consignor  recovered,  but  the  recoyery  was  on  the  ground  that  the 
carrier  had  been  guilty  of  gross  negligence  In  the  performance  of  ita 
nndertaUng. 

"In  Price  y.  Oswego,  00  N.  Y.  218, 10  Am.  R^.  418,  the  swindler  or> 
dered  goods  by  mail  from  plaintiff,  signing  the  name  of  &  H.  Wilson 
A  Co.  to  the  order.  The  plaintiff  complied  with  the  order  and  sent 
the  goods  by  the  defendant,  as  aboye.  There  was,  in  fact,  no  auch 
firm  as  S.  H.  Wilson  &  C6.  Soon  after  the  arriyal  of  the  goods  a 
person  called  upon  the  carrier  and  asked  if  the  goods  had  arriyed, 
and  learning  they  had,  offered  to,  and  did,  pay  the  freight  ohargeSr 
whereupon  the  goods  were  delivered  to  him  upon  his  signing  a  re- 
celpt  for  them.  The  carrier  had  no  knowledge  or  information 
whether  the  person  to  whom  the  deliyery  was  made  was  the  per- 
son who  signed  the  order  for  the  goods  and  with  whom  the  consignor 
had  dealt  as  with  the  true  consignee.  They  were  deliyered  without 
any  evidence  of  Identity  whatever,  and  such  delivery  waa  an  act  of 
gross  negligence  on  the  part  of  the  carrier. 

"In  Samuel  v.  Cheney,  135  Mass.  278,  46  Am.  Rep.  467,  an  impostor 
during  the  time  he  remained  at  Saratoga  Springs,  bore  the  name  of  A* 
Swannlck.  He  rented  a  house  or  shop,  secured  a  box  at  the  post- 
office,  and  had  letterheads  printed  with  his  name,  upon  which  was 
also  given  the  number  of  his  postofflce  box,  all  for  the  purpose  of 
peipetrating  the  swindle.  Thara  was  a  reputable  merchant  in  Sara> 
toga  Springs  named  Arthur  Swannick,  who  carried  on  his  business 
In  the  name  of  A.  Swannick.  The  swindler  ordered  a  bill  of  gooda 
from  the  plaintiff  in  Boston,  signing  the  name  of  A.  Swannick,  and 
the  plaintiff  forwarded  the  goods  by  defendant,  as  carrier,  believing 
the  letter  was  from  the  reputable  merchant,  consigning  the  goods  to 
A  Swannick,  Saratoga  Springs.  At  the  same  time,  the  plaintiff  sent 
a  bin  for  the  goods  addressed  to  'A.  Swannick,  postofflce  box  1595/ 
that  being  the  box  of  the  swindler  which,  of  course,  went  to  him. 
On  the  arrival  of  the  goods,  they  were  deliyered  to  the  swindler  with* 
eot  any  identification,  except  that  tha  carrier  had  previously  deliv- 
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«red  a  packagre  of  cigars  at  his  shop.  Action  was  brought  against 
the  carrier  on  the  ground  that  this  was  a  misdellyery,  bat  the  court 
held  that  the  delivery  was  good*  The  court  In  that  case  said:  The 
defendant  would  be  Justified  In  dellyerlng  the  goods  to  him  whether 
he  was  the  owner  or  not,  because  he  had  aBcertained  that  he  was  the 
person  to  whom  the  plaintiff  had  sent  them.'  To  the  contention  of 
the  plaintiff  that  he  Intended  to  send  the  goods  to  Arthur  SwannldE, 
the  court  answered:  'We  think  the  more  correct  statement  is  that 
he  intended  to  send  them  to  the  man  who  ordered  and  agreed  to  pay 
for  them,  supposing,  erroneously,  that  the  man  was  Arthur  Swan- 
nick.  It  seems  to  us  that  the  defendant,  in  answer  to  plaintifTs 
claim,  may  well  say.  We  haye  delirered  the  goods  Intrusted  to  us, 
according  to  your  directions,  to  the  man  to  whom  you  sent  them,  and 
who,  as  we  were  Induced  to  believe  by  your  act  in  dealing  with  him, 
waa  the  man  to  whom  you  sent  them.  We  are  guilty  of  no  fraud  or 
negligence.' 

"in  Edmunds  t.  Merchants*  etc  Oo.,  136  Mass.  283,  goods  were  pur* 
chased  from  plaintiff  by  one  claiming  to  be  Bdward  Pape,  of  Daytoa, 
Ohio,  by  personal  negotiation.  There  was^a  reputable  business  man 
In  Dayton  named  Edward  Pape,  and  plaintiff  supposed  he  was  deal- 
ing with  him.  The  goods  were  delirered  by  plaintiff  to  the  defend- 
ant carrier,  to  be  transported  to  Dayton  and  deUyered  to  Bdward 
Pape.  Delivery  was  made  to  the  swindler.  In  the  opinion  the  court 
says:  The  sale  was  voidable  by  the  plaintiff,  but  the  carrier  by  whom 
they  were  forwarded  had  no  duty  to  Inquire  Into  Its  validity.  The 
person  who  bought  them,  and  who  called  himself  Edward  Pape, 
owned  the  goods,  and  upon  their  arrival  In  Dayton  had  the  right  to 
demand  them  of  the  carrier.  In  delivering  them  to  him,  the  car- 
rier was  guilty  of  no  fault  or  negligence.  It  delivered  them  to  the 
person  who  bought  and  owned  them,  who  went  by  the  name  of  Ed- 
ward Pape,  and  thus  answered  the  directions  upon  the  package,  and 
who  waa  the  person  to  whom  the  plaintiff  sent  them. 

"In  Dunbar  v.  Boston  etc.  Co.,  110  Mass.  26,  14  Am.  Rep.  676,  one 
Oorman  presented  himself  in  Boston  to  Dunbar,  representing  that  he 
was  John  H.  Toung,  of  Providence.  In  the  name  of  Young,  he  pur- 
chased goods  and  had  them  consigned  by  the  defendant  car;rier  to 
*John  H.  Young,  Providence,  R.  I.'  On  the  arrival  of  the  goods  Gor- 
man pretended  to  the  carrier  that  he  was  the  agent  of  John  H. 
Young,  and  secured  the  delivery  of  the  goods.  Dunbar  sued  for  a 
misdelivery.  The  opinion  of  the  supreme  court  says:  The  plaintiff 
sold  the  gin  and  whisky,  which  are  the  sub^t  of  this  action,  to  a 
person  calling  himself  John  H.  Young,  of  Providence,  and  delivered 
them  to  the  defendants  to  be  carried  to  the  same  person  in  Provi- 
dence by  the  same  name.  As  he  was  the  only  person  in  Providence 
who  bore  that  name,  there  was  no  other  individual  to  whom  the  de- 
fendant could  deliver  the  property,  and  delivery  to  him  would  be 
a  performance  of  the  contract' 

'There  are  numerous  cases  arising  upon  commercial  paper  which 
adopt  the  same  rule  as  held  in  the  foregoing  caaes.  Among  these  at« 
Palm  V.  Watt,  7  Hun,  318;  Kohn  v.  Watklns,  26  Kan.  691;  40  Am. 
Rep.  336:  U.  S.  v.  Nat.  Ex.  Bank,  45  Fed.  Rep.  163;  Hoge  v.  First  Nat 
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Bank,  18  IlL  App.  501.  In  the  latter  caae,  a  person  stopping  tran- 
aiently  at  a  hotel  in  Ghebanse,  Illinois,  gave  his  name  as  William 
Bobbins.  He  procured  an  application  for  a  loan,  distributed  by  one 
Sandfordt  to  be  filled  out  in  the  handwriting  of  one  Trescott,  who 
was  known  to  Sanford,  and  signed  the  name  'William  Bobbins'  to  the 
application.  With  the  application  was  an  abstract  of  title  to  land 
lying  near  Lockport,  Illinois,  showing  title  in  William  RoMlns,  Jr. 
The  loan  was  made  by  one  Hoge,  and  note  and  mortgage  executed 
In  the  name  of  William  Bobbins.  The  money  was  remitted  by  draft 
payable  to  William  Bobbins,  which  this  person  procured  to  be 
•cashed.  There  was  no  erldence  whether  his  real  name  was  Bobbins 
•or  not,  but  there  was  a  William  Bobbins  living  near  Bockport  who 
owned  the  land,  but  had  nothing  to  do  with  the  tmnsactioiL  The 
entire  business  was  conducted  between  Sanford  and  the  Impostor 
by  mail.  Hoge  sued  the  bank  that  cashed  the  draft,  on  the  ground 
that  K  bad  been  paid  on  a  forged  indorsement.  The  Judgment  was 
in  favor  of  the  bank.  The  court  in  the  opinion  says:  The  record 
shews  that  there  was,  at  the  time  the  fraud  in  this  case  was  perpe* 
trated,  a  man  at  Chebanse  who  was  known  in  that  place,  so  far  as 
tie  was  known  at  all,  by  the  name  of  William  Bobbins.  There  is 
nothing  to  show  that  such  was  not  his  true  name— no  eridence  that 
be  was  ever  known  anywhere  by  any  obher  name.  .  .  •  .  He,  in  the 
name  by  vrhich  he  was  known  to  Sandford  and  Hoge,  executed  the 
note  and  mortgage  which  formed  the  consideration  for  the  draft,  and 
there  is  not  the  slightest  doubt  that  they  intended  the  draft  should 
1)0  paid  to  the  identical  indiyidual  with  whom  they  had  corresponded, 
and  who  executed  the  note  and  mortgage  for  which  it  was  glyen.' 
So,  in  the  present  case,  there  Is  no  evidence  that  the  name  of  the 
party  to  whom  delivery  was  made  was  not,  in  fact,  J.  O.  Stubblefleld, 
although  not  the  same  J.  0.  Stuhblefield  whom  plaintiffs  knew.  He 
had  been  at  a  hotel  in  Chetopa  four  days,  representing  that  to  be  his 
name,  and  sent  and  received  telegrams  and  ordered  cars  in  that 
name.  He  was  known  there  by  this  name  only.  This  was  prima 
facie  evidence  of  his  true  name,  and  he,  being  the  only  person  in 
Chetopa  bearing  or  claiming  that  name,  would  satisfy  the  directions 
for  delivery,  and  thus  put  upon  the  plaintiffs  the  burden  of  proof 
of  showing  that  the  delivery  was  not  made  to  a  person  named  J.  0. 
Stubblefiekl,  or  that  the  defendant  company  was  guilty  of  negli- 
gence." 

CABBIERS— DELIVBBY  TO  WRONG  PERSON.— No  circum- 
stances  of  fraud,  imposition,  or  mistake  excuse  a  common  carrier 
from  responsibility  for  delivery  to  the  wrong  person.  The  law 
exacts  of  him  absolute  certainty  that  the  person  to  whom  the  delivery 
is  made  is  the  party  rightfully  entitled  to  the  goods:  Gavallaro  ▼• 
Texas  etc.  Ry.  Co.,  110  Cal.  346;  ante,  p.  94;  Adams  v.  Blankenstein, 
2  Cal.  413;  56  Am.  Dec.  350.  If  the  deUrery  Is  made  to  a  wroug  per- 
son,  either  by  an  Innocent  mistake  or  through  the  fraud  of  third  per- 
sons, as  upon  a  forged  order,  the  carrier  will  be  responsible^  and  the 
wrongful  dellv^y  will  be  treated  as  a  conversion:  See  monographic 
note  to  Weyand  v.  Atchison  etc.  By.  Co.,  9  Am.  St.  Bep.  513,  showing 
to  whom  carriers  may  lawfully  deliver  property:  Shenk  y.  PUladel- 
l^hla  Steam  Prop^ler  Co.,  60  Pa.  St  109;  100  Am.  Dec  ML 
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ADVnRSB  P0SSB9SION— LIMITATION  0(P  AOTIONB-ES- 
TATB  IN  REMAINDER,  WEfflN  BARRED.— If  the  grantee  of  an 
estate  In  remainder,  daiming  under  a  deed  which  purports  to  convey 
Buch  estate  to  him,  and  which  is  sufficient  to  constitute  cok>r  of  title, 
holds  possession  for  seven  years,  adverse  to  the  tenant  in  remainder, 
and  pays  the  taxes  for  that  period,  the  estate  in  remainder  Is  barred 
hy  the  statute  of  limitations,  notwithstanding  the  existence  of  an 
outstanding  life  estate,  where  the  remainderman  was  uuder  no  dis- 
ability during  that  time. 

DBEDft— COLOR  OP  TITLE.— A  grantee  of  land  has  claim  and 
color  of  title  where  his  deed,  on  its  face,  purports  to  conrey  the  title. 
It  is  not  necessary,  to  show  color  of  title,  that  the  title,  when  traced 
back  to  its  source,  should  prove  to  be  an  apparenlfly  legal  and  valid 

tltlA. 

Effie  Henderson^  for  the  appellant 
Winslow  Evans,  for  the  appellee. 

^'^  BAILEY,  J.  This  was  an  action  of  ejectment,  brought 
by  Maiy  J.  Nelson,  against  Adam  Davidson,  to  recover  lot  3,  of 
the  north  half  of  the  northeast  quarter  of  section  26,  tonmship 
12  north,  of  range  8  east,  of  the  fourth  principal  meridian,  in 
Marshall  county.  The  defendant  pleaded  not  guilty,  and,  tiie 
case  being  submitted  to  tbe  court  for  trial  without  a  jury,  tiie 
oourt  found  the  defendant  not  guilty  and  rendered  judgmemt 
against  the  plaintiff  for  coats.  From  that  judgment  the  plain- 
tiff has  app^ed  to  this  court. 

The  eighty  acre  tract  of  land  of  which  lot  3  forms  a  part  wbb^ 
with  other  lands,  entered  and  purchased  from  the  United  States 
by  Joseph  Thompson,  but,  before  a  patent  was  issued  to  bim, 
he  died,  leaving,  among  other  heirs  at  law,  Margaret  Thompson, 
the  mother  of  Mary  J.  Nelson,  the  plaintiff  in  this  case.  In  a 
partition  proceeding  subeequently  had,  the  eighty  acre  tract,  with 
other  **'^  lands,  was  partitioned  and  set  off  in  severaliy  to  Mar- 
garet Thompson  (then  Margaret  Brown),  she  having  intermar- 
ried with  John  Brown.  After  becoming  seised  of  tbis  tract  as 
heir  of  Joseph  Thompson,  and  abont  the  year  1845,  Maigaret 
Brown  died,  leaving  surviving  her  husband,  John  Brown,  and 
Mary  J.  Ndson,  her  only  child  and  heir  ait  law.  It  seems  that 
the  parties  then  resided  in  Tazewell  county,  and,  the  plaintiff  be- 
ing a  minor,  the  county  court  of  TazeweU  county  appointed 
John  Brown  her  guardian.  While  they  were  residing  in  that 
county,  in  the  year  1852,  John  Brown,  as  guardian  for  Mary  J. 
Kelson,  filed  a  petition  in  the  drcuat  court  of  Marshall  county^ 
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prapng  for  an  order  and  decree  of  th&t  court  airtborizing  md 
diiectjng  bim  to  m&ke  sale  of  the  title  and  intereat  of  Mary  J, 
Nelson  in  all  of  the  nootheaat  quarter  of  section  26^  township 
12,  etc.,  and  in  that  proceeding  a  guardian  ad  litem  was  ap* 
pointed  for  the  minor,  and  the  cause  waa  referred  to  a  master  in 
cbancery^  and,  on  the  final  hearing,  a  decree  was  entered  author- 
izing  and  directing  the  sale  of  the  premises  described  in  the  peti- 
tion, in  pursuance  of  the  prayer  thereof.    This  order  or  decree 
was  entered  at  the  October  term  of  1852,  and  on  the  twenty-fifth 
day  of  Noyember  foUoiwing,  John  Brown,  as  the  guardian   of 
Mary  J.  Nelson,  conyeyed  to  Thomas  Keller  and  Justin  L.  Miner 
the  northeast  quarter  of  section  26,  in  townahip  12,  above  men- 
tioned.   This  deed  recited  the  filing  of  the  petition  by  John 
Brown,  as  guardian  for  Mary  J.  Nelson,  for  the  sale  of  Ihe  prem- 
ises described;  also,  the  oider  or  decree  of  the  court  authorizing 
and  directing  him  to  sell  the  premiflea  as  auch  guardian;  the  ad- 
Tertasing  of  the  premises  for  sale  by  posting  written  notices  in 
three  of  the  most  public  places,  etc.,  for  twenty  days  prior  to 
the  sale,  and  that  Keller  and  Miner  were  the  high^  bidders; 
that  they  bid  tiiree  hundred  dollars  for  the  tract,  and  that  it  was 
thereupon  struck  off  to  them.    The  deed  was   duly  acknowl- 
edged by  John  Brown,  as  guardian  for  Mary  J.  Nelson,  and  re- 
corded December  25,  1862.    By  a  deed  *"*  dated  November  1, 
1854,  Thomas  Keller  and  wife  conveyed  to  Justin  L.  Miner  the 
north  half  of  the  quarter  section  above  described,  and,  by  wmx- 
Tanty  deed  dated  February  27,  1867,  Justin  L.  Miner  conveyed 
the  same  tiuct  to  Catharine  Mannock.    Subsequently,  Catharine 
Hannock,  who,  through  divorce  prooeedingB,  had  resumed  the 
name  of  Miner,  her  first  husband^s  name,  died  seised   of   the 
eighty  acre  tract  above  mentioned,  and,  in  partition  pioceedingiB 
instituted  by  her  heirs  at  the  January  term,  1879,  of  tiie  circuit 
court  of  Marshall  county,  the  eighty  acre  tract  was  divided  into 
lots  1,  2,  and  3 — ^lot  1  being  partitioned  and  set  off  to  Justin  L. 
Miner  and  Mimue  Hull,  lot  2  to  Catharine  Beebe,  and  lot  3  to 
Sophronia  Miner,  Catharine  Miner,  and  Margaret  Miner.    By 
a  quitclaim  deed  dated  January  30, 1882,  Cairie  S.  Wayne,  who 
is  shown  by  the  evidence  to  be  the  same  person  to  whom  lot  3 
was  partitioned  under  the  name  of  Catharine  Miner,  and  0.  W. 
Wayne,  her  husband,  Maggie  Sampson,  shown  by  the  evidence 
to  be  the  same  person  to  whom  lot  3  was  set  off  imder  Ihe  name 
of  Margairet  M.  Miner  and  Alfred  Sampson,  her  husband,  and 
Msiy  C.  Sampson,  being  Aown  by  the  evidence  to  be  the  man 


340  Nelson  v.  Davidbon.  [UUnoifli 

pecracm  to  whom  lot  3  wbb  partitioned  under  the  name  of  So- 
phronia  Miner,  and  Charles  0.  Sampson,  bar  husband,  con- 
vejod  lot  3  to  Adam  Davidson,  the  defendant  The  eyidenoe 
shows  that  Adam  Davidson  went  into  possession  of  lot  3  imme- 
diately after  the  execution  of  tho  deed  theroof  to  him,  and  that 
he  contLaued  in  possession  of  tiie  premises  and  claimed  to  oiws 
them  under  that  deed  up  to  April  26, 1893,  the  date  of  the  com- 
mencement of  this  suit— being  over  seven  jeaxs — ^and  that  dur- 
ing all  that  time  he  paid  the  taxes  assessed  against  the  lot.  It 
seems  to  be  conceded  that  John  Bix>wn,  upon  the  death  of  his 
wife,  in  1845,  became  tenant  for  Kfe  of  the  land  ia  question  by 
curtesy  oonsummsie.    John  Brown  died  November  21,  1892. 

It  is  claimed  by  the  plaintiff  that  the  proceedings  in  the  cir- 
cuit court  of  Marshall  county  by  the  guardian  of  **  Mary  J. 
Nelson,  and  the  deed  executed  by  her  guardian  in  pursuance  of 
the  decree  rendered  in  those  proceedings,  were  void  for  the  rea- 
son: 1.  That  the  proceedings  were  not  in  the  county  where  the 
ward  resided;  and  2.  Because  there  was  no  approval  or  confirma- 
tion of  the  deed.  "On  the  part  of  the  defendant,  it  is  claimed, 
that,  even  if  that  be  so,  the  deed  from  Carrie  S.  Wayne  and  otben 
to  the  defendant  constituted  claim  and  color  of  title  made  in 
good  faith,  and  that,  by  Treason  of  seven  year's  possession  and 
payment  of  taxes,  the  defendant,  under  the  provisions  of  eec&m 
6  of  the  statute  of  limitations,  acquired  a  title  to  the  land  pu*a- 
mount  to  that  of  the  plaintiff.  The  questions  raised  by  this  lat- 
ter contendon  constitute  the  only  matters  which  it  will  be  neo- 
essary  for  us  to  consider  an  this  case. 

The  position  assumed  by  the  plaintiff  is,  thftt  as  John  Btowb 
was  entitled  to  a  life  estate  in  the  land  as  tenant  by  ibe  curtesy, 
the  statute  of  li-mitations  could  commence  to  run,  as  against  her 
titie,  only  upon  the  death  of  the  life  tenant. 

It  should  be  noticed  that  even  if  the  gnaTdian's  deed  executed 
by  John  Brown  is  to  be  regarded  as  void  for  the  reasons  above 
stated,  the  chain  of  conveyances  shown  by  the  evidence  is  suffi- 
cient to  establish  the  fact  that  the  defendant  entered  into  and 
holds  possesevon  of  the  land,  claiming  to  be  seised  of  the  title  for- 
merly vested  in  the  plaintiff.  His  title  and  possession  were  not 
in  privity  with  the  life  tenant,  but,  claiming,  as  he  did,  through 
the  guardian's  deed  and  mesne  conveyances,  the  titie  which  ha 
claims  is  that  of  the  tenant  in  remainder  herself.  The  question 
presented  then  is,  whether  possession  by  the  defendant  adverse 
to  the  tenant  in  remainder  for  seven  yean,  coupled  with  the  pay- 
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ment  of  taxes  for  that  period,  is  Bufficient  to  bar  the  estate  in  re- 
nuundeTj  notvitlifltaiidiiig  the  existeace  of  an  outstanding  estate 
for  life. 

The  case  would  seem  to  fall  vltliin  the  rule  laid  down  in  Enos 
f.  Buckley,  94  IlL  458,  463.  That  was  a  suit  in  ejectment  ^^ 
brought  by  Agnes  D.  I^os  and  Zimri  Enos,  ber  husband,  against 
Buckley,  to  recoTer  lands  described  in  the  declaration.  The  de- 
fendant's title  was:  1.  A  tax  deed,  which,  by  reason  of  a  defect 
in  its  description  of  the  land  conveyed,  was  void  for  uncertainty; 
and  2.  A  deed  from  the  grantee  in  the  tax  deed,  with  proper  de- 
scription, to  one  Bracken,  the  latter  being  set  up  as  color  of  title. 
It  appeared  that  possession  was  taken  and  held  by  Bracken  under 
the  latter  deed  for  more  than  seven  years.  This  was  held  to  es- 
tablish a  good  title  in  Bracken,  and  the  defendant,  who  de- 
laigned  title  from  Bracken,  was  held  to  have  established  a  good 
title  in  himself.  It  appeared  in  that  case  that  the  title  to  the 
lands  then  in  controversy  was  vested  in  Mrs.  Enos  prior  to  1846, 
wben  she  married  Zimri  Enos,  and  that  the  husband  thereby  be- 
came seised  of  a  life  estate  in  the  premises,  and,  consequently, 
that  the  wife  had  only  sfn  estate  in  remainder,  and  it  was  urged 
that  the  statute  of  limitations  could  not  run  against  Mrs.  Enos 
because  she  had  no  immediate  right  of  action  for  a  possession  of 
the  land.  The  court,  after  discussing  the  case  of  Oastner  v. 
Wakod,  83  111.  171,  25  Am.  Bep.  369,  and  distinguishing  it  from 
the  case  then  under  consideraJdon,  held  tihat  the  estate  in  re- 
mainder of  the  wife,  as  well  as  the  possessory  life  estate  of  the 
husband,  was  barred.  In  reaching  that  conclusion,  the  court 
said:  ^^The  present  case  involves  a  different  section — section  6,  of 
seven  yeats'  payment  of  taxes  with  color  of  title  and  possession. 
To  prevent  ilie  acquirement  of  the  bar  under  this  last  section  it 
was  only  necessary  to  pay  the  taxes.  The  outstanding  estate  in 
the  husband  here  formed  no  impediment  to  the  payment  of  taxes 
any  time  after  the  act  of  1861.  The  taxes  should  have  been 
kept  paid,  not  on  anyone's  particular  interest  in  the  land,  but 
on  the  whole  land.  As  between  the  owner  of  the  life  estate  and 
the  reversioner,  it  is  undoubtedly  the  duty  of  the  former  to  pay 
the  taxes;  but  the  statute  requires  the  payment  of  the  taxes  on 
the  entire  interest  in  the  land,  *®*  no  matter  how  it  may  be 
divided  and  owned,  and,  if  they  be  not  kept  paid,  the  whole  es- 
tate in  the  land  may  become  barred,  as  against  the  owners,  nnder 
the  statute.  If,  by  reason  of  the  husband's  estate  in  the  land,  the 
wife  anight  not  have  been  able  to  derive  from  it  the  means  to  pay 
the  taxes,  she  might  otherwise,  under  and  in  consequence  of  the 
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married  woman's  act  of  1861,  haye  become  possessed  of  such 
means,  and  irfaich  she  would  not  except  for  fhat  act/' 

It  will  >be  noticed  that  in  the  present  case  the  owner  of  the  es- 
tate in  reanainder  was  laboring  under  no  disability,  and  no  ques- 
tion can  arise  as  to  her  ability  to  acquire  the  means  to  pay  the 
tax  on  the  land,  and  &us  interrupt  the  running  of  the  statute  of 
limitations.  The  rule  laid  down  in  Enoe  y.  Buckley,  94  111.  458, 
would  therefore  seem  to  apply,  and  under  it  her  title  must  be 
held  to  be  barred. 

In  the  present  case,  the  deed  to  the  defendant  was  offered  in 
evidence,  not  only  as  tending  to  prove  title,  but  as  color  of  title. 
There  can  be  no  doubt  that  it  was  su£5cicnt  to  show  color  of 
title.  It  purported  on  its  face  to  convey  the  title  of  ttie  land  to 
the  defendant,  and  that  was  sufficient  to  make  it  constitute  didm 
and  color  of  title.  An  instrument  of  writing,  to  be  effectual  aa 
color  of  title,  must  purport  on  its  face  to  convey  the  title.  It 
must  apparently  transfer  title  to  the  grantee.  Not  that  the  title, 
when  traced  back  to  its  source,  should  prove  to  be  an  apparently 
legal  and  valid  title,  but  the  instrument  under  which  4he  claim- 
ant holds  and  upon  which  he  relies  must  profess  to  convey  title 
to  the  grantee:  Dickenson  v.  Breeden,  30  HI.  279;  Hollo  way  t. 
Clark,  27  HI.  483;  Woodward  v.  Blanohard,  16  111.  424;  Fagan  r. 
Rosier,  68  111.  84;  Dawley  v.  Van  Court,  21  HI.  460;  Watts  ▼. 
Parker,  27  111.  224;  Hintley  v.  Greene,  62  HI.  223.  Where  the 
deed  purports,  on  its  face,  to  convey  title,  it  will  be  sufficient  to 
show  claim  and  color  of  title  made  in  good  faith,  unless  bad  faith 
is  expressly  shown — and  there  is  nothing  in  this  case  tending  to 
^^^  charge  defendant  with  bad  faith  or  fraud  on  his  part  in  ref- 
lation to  the  claim  and  color  of  title  set  up. 

But  it  is  claimed  that  the  rule  laid  down  in  Enos  v.  Buckley, 
94  111.  458,  is  inconsistent  with  the  doctrine  held  in  other  and 
more  recent  cases.  We  have  examined  all  the  decisions  having 
any  bearing  on  the  qiiestion  to  which  our  attention  has  been 
called,  and  find  that  all  are  clearly  distinguishable  from  Enos  t. 
Buckley,  94  HI.  458.  In  MetUer  v.  Miller,  129  HI.  630,  a  life 
tenant  conveyed  to  a  third  person  by  a  deed  purporting  to  pass 
an  absolute  estate,  and  it  was  held  that  possession  hj  the  ten* 
ant  for  life  cannot  be  adverse  to  the  remainderman  or  rever> 
sioner,  and  that  the  possession  of  ihis  grantee  could  not,  during 
the  continuance  of  the  life  estate,  be  adverse  to  the  remainder- 
man or  reversioner,  so  aa  to  set  the  statute  of  Hmitations  running 
against  the  latter.  In  that  case  Enoe  v^  Buckley,  94  HI.  458, 
and  other  similar  cases  were  expressly  referred  to  and  held  to  be 


Varcb,  1896.]  Nslson  v.  DAVioaoN.  343 

not  in  point  In  the  present  cue,  the  defendant  did  not  hold 
imder  or  in  piirity  with  tiie  life  tenanst^  but  adyeisely  to  the  ten- 
tnt  in  remainder.  In  Miller  t.  Ponce,  132  111.  149|it  iras  held  that 
ooe  entering  into  the  possoBaion  of  land  under  color  of  title  ac- 
qniied  in  good  faith^  by  meana  of  a  tax  deed,  and  continning  such 
posseflsion  for  aeTcn  years, paying  all  taxes  legallyasseaeed  thereon, 
will  establish  a  good  title  to  the  land  as  against  the  prior  owner 
reeling  under  no  disability,  but  not  as  against  a  merely  inchoate 
right  of  dower.  This  was  upon  the  principle  tfliat,  the  right  of 
dower  being  only  inchoate  during  the  lifetime  of  the  husband, 
the  wife  is  nnder  no  duty  to  pay  taxes  on  ttie  land,  or  any  part 
of  it,  for  the  protection  of  her  iikchoate  right  In  Bofhn  y.  Har- 
ris, 130  IIL  525,  the  possession  which  (was  eoinght  to  be  set  up 
byway  of  limitation  was  taken  and  held  nnder  a  conyeyaince  from 
the  life  tenant,  and  it  was  held  that  the  title  of  the  reversioner 
was  not  barred. 

Some  other  cases  are  referred  to,  bnt  in  none  of  tiie  n  do  w« 
find  a  state  of  facts  similar  to  those  appearing  in  *^  Bnos  r. 
Buckley,  94  111.  458,  or  to  the  facts  Appearing  here.  We  axe  dis- 
posed to  hold,  therefore,  that  the  case  mnst  be  gorenied  by  the 
role  established  in  Enos  y.  Bttckley,  94  HI.  458,  end,  under  the 
doctrine  of  that  case,  it  must  be  held  that  the  defendant  had  ae* 
quired  title  by  limitation,  as  against  the  plaintiff,  prior  to  the 
commencement  of  lihis  suit. 

The  judgment  of  the  circuit  court  will,  therefore,  be  affiimed. 

LIMITATIONS  OP  ACTIONS—RBMAINDBRS.— ADVERSH  POS- 
trsssiON  for  seren  years  Is  a  good  title,  by  operatton  of  the  statute 
of  limitations:  Moody  t.  Fleming,  4  Ga.  115;  48  Am.  Dec.  210.    Pay- 
ment of  taxes  for  seren  successive  years,  under  claim  and  color  of 
title,  made  In  good  faith,  and  after  possession  taken  under  such  color 
of  title,  creates  a  legal  conduslon,  by  yirtue  of  the  statute,  that  the 
possessor  was  the  true  owner  to  the  extent  and  according  to  the  pur- 
port of  his  paper  title:  McOagg  ▼.  Heacock,  84  111.  476;  86  Am.  Dec. 
827.    The  fact  that  an  adverse  occupier  of  land  has  paid  the  taxes 
upon  It  is  clearly  admissible  to  prove  his  claim  of  ownership:    Wren 
V.  Parker,  67  Oonn.  629;  14  Am.  St.  Rep.  127;  Frick  v.  Slnon,  76  Cal. 
837;  7  Am.  St.  Rep.  177.    Remaindermen  cannot  sue  for  possession 
during  the  continuance  of  the  life  estate.    Therefore,  the  statute  of 
VmftationA  cannot  affect  them  until  the  termination  of  such  estate: 
Allen  V.  De  Groodt,  88  Mo.  160;  14  Am.  St  Rep.  626,    and    mono- 
graphic note,  684,  636,  discussing  the  rights  and  remedies  of  rever- 
sioners and  remaindermen.    The  statute  of  limitations  does  not  ma 
against  a  reversioner  or  remainderman  dtmlng  the  existence  of  tihe 
particuhir  estate:  Notes  to  Woodcptock  Iron  Ck>.  v.  Fullenwider,  18  Am* 
ftt.  Rep.  79;  Orthweln  v.  Thomas,  11  Am.  St.  Rep.  178. 

DBBDS.-<X>IX)R  OF  TITLB  is  that  which  In  appearance  Is  title, 
hut  which  In  reality  Is  no  title.  A  person  has  color  of  title  to  lands 
when  he  has  an  apparent,  though   not  real,  title  theretOi  founded 
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upon  a  deed  which  purports  to  •conrey  them  to  him:  BdgerUm  ▼« 
Bird,  6  Wis.  527;  70  Am.  Dec.  478,  and  note,  and  motnographlc  note 
to  Tate  T.  Southard,  14  Am.  Dec.  580-584»  on  what  is  color  of  titla 
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CONSTITUTIONAL  LAW-COAIi  MNINO.— •T^UB  PRO- 
CESS OF  LAW"  AND  "LAW  OF  THE  LAND"  are  eynonymon» 
phrases.  They  refer  to  general,  public  law,  operating  niMn  all  alike^ 
and  not  to  partial  or  private  laws,  such  as  those  which  make  an  ar- 
bitrary division  of  the  business  of  coal  mining  and  impose  special 
burdens  and  restrictions  upon  the  operators  of  one  class  of  minea, 
whose  product  is  shipped  by  rail  or  water,  but  which  burdens  and 
restrictions  are  not  imposed  upon  the  other. 

CONSTITUTIONAL  LAW— GOAL  MINING— STATUTES— 
UNAUTHORIZED  DI60RIMINAT10N.— The  enactment  of  a  stat- 
ute  which  divides  tftie  operators  of  coal  mines,  and  has  provisions 
applicable  only  to  those  wliose  product  is  shipped  in  a  certain  man- 
ner, is  not  justified  as  an  exercise  of  the  pcdice  power,  and  is  not 
authorized  by  a  constitutional  provision  providing  for  laws  to  secure 
safety  to  coal  miners. 

OONSTITUTIONAL  LAW-COAL  MINING— VOID  PENAL 
STATUTE.— If  two  persons  are  engaged  in  different  branchee  of 
the  bnsdness  of  coal  mining,  the  statute  that  makes  the  act  of  one 
an  offense,  which,  if  done  by  the  other,  would  be  lawful,  is  unconsti- 
tutional, where  there  is  no  reason  for  any  distinction. 

OONSTITUTIONAL  LAW-OOAL  MINING— STATUTES- 
WEIGHING  OF  COAL.— A  statute  which  requires  the  product  ot 
certain  coal  mines,  which  is  shipped  by  rail  or  water,  to  be  weighed 
in  a  si>eclfled  manner,  but  which  does  not  require  the  product  of 
another  coal  mine,  that  is  sold  on  the  spot,  to  be  weighed,  is  uncon* 
stltutional,  as  there  is  no  reason  why  the  one  product  should  be 
weighed  and  the  other  not  weighed.  The  distinction  is  purely 
arbitrary. 

OONSTITUTIONAL  LAW-OOAL  MINING— STATUTES  RE- 
STRIOTING  RIGHT  TO  CONTRACT.- If  coal  miners  are  paid  by 
weight,  a  statute  which  deprlTes  them  and  their  employers  of  the 
right  to  fix  upon  the  amoimt  of  coal  mined,  or  the  amouot  due  for 
mining  it,  in  any  manner  mutually  satisfactory,  Is  uncomErtltotional. 

CONSTITUTIONAL  LAW-OOAL  MINING— UNCONSTITU- 
TIONAL STATUTE.- A  statute  which  singles  out  oi>enutors  of  one 
class  of  coal  mines  and  imposes  restrictions  upon  them  not  required 
to  be  borne  by  operators  of  other  mines,  or  by  persons  engaged  in 
other  business,  or  which  Interferes  with  the  right  <^  employer  and 
laborer  to  contract  with  each  other,  is  unconstitutional  and  void* 

W.  J.  Calhoun  and  H.  M.  Steely^  for  the  appeUants. 

Maurice  T.  Moloney,  attorney  general,  G.  T.  Buckingham,  T. 
J.  Scofield^  M.  L.  Newell,  and  S.  O.  Wikon,  state's  attorney,  for 
the  appell< 
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CABTWBIOHT,  J.  Plamtiffs  in  error  were  indicted  ama 
conyicted  for  a  yiolation  of  tlie  act  Teqniiing  the  (weighing  of 
coal  at  the  mines,  in  force  July  1,  1887,  as  amended  by  act  in 
force  July  1,  1891.  Some  of  the  counts  upon  wiviah  they  were 
found  guilty  clharged  them  with  a  failure  to  weigh  all  the  coal 
delivered  from  the  mine,  uid  othens  charged  them  with  not  keep^ 
ing  a  correct  record  of  the  weight  of  each  miner's  car.  The  por- 
tion of  the  act  under  whidh  the  prosecution  was  had,  moteiial  to 
the  same,  is  as  follows: 

''Sec.  1.  That  iihe  owner,  agent,  or  opemtor  of  erery  coal  mina 
in  thja  state  at  whicih  the  miners  are  paid  by  weight  shall  pro* 
vide  at  such  mines  suitable  and  accurate  scales  of  standaord  manu« 
f aoture,  for  the  weighing  of  all  ooal  which  shall  be  hoisted  or  de- 
Kyered  from  such  mines* 

''Sec  2.  All  coal  so  delivered  from  such  mines  shall  be  care- 
fully  weighed  mpon  the  scales  as  above  provided^  and  a  correct 
record  shall  be  kept  of  the  weight  of  each  miner's  em,  which 
record  shall  be  kept  open  at  all  reasonable  hours  for  the  inspec- 
tion of  all  miners  or  others  pecuniarily  interested  in  the  prod- 
uct of  such  mine.  The  person  designated  and  authorized  to 
weigh  tiie  coal  and  keep  such  record  shall,  before  entering  upon 
his  duties,  make  and  srd)Bcribe  to  an  oath  before  some  magistrate 
or  other  officer  authorized  to  administer  oaths,  that  he  will  ac- 
curately weigh  and  carefully  keep  a  true  (record  of  all  coal  de- 
livered from  such  mine,  and  such  oath  shall  be  kept  conspicu- 
ously posted  at  the  place  of  weighing. 

"Sec.  5.  Any  person,  owner,  or  agent  operating  a  coal  mine 
in  this  state  who  shall  fail  to  comply  with  the  provisions  of  this 
act,  or  fwho  shall  abstruct  or  hinder  the  carrying  out  of  its  re- 
quirements, shall  be  fined  for  the  first  ofFense  not  less  than  fifty 
dollars  ($50)  nor  more  than  two  hundred  dollars  ($200),  for  the 
second  offense  not  less  than  two  hundred  dollare  ($200)  nor  more 
than  five  hundred  ^^  dollars  ($500),  and  for  a  third  offense 
not  less  than  five  bimdned  dolkis  ($500),  or  be  impriaonied  in  the 
county  jail  not  less  than  six  months  nor  more  than  one  year; 
provided,  that  the  provisions  of  this  act  shall  apply  only  to  coal 
mines  whose  ptroduot  is  shipped  by  rail  or  water/' 

The  constitutionality  of  this  act  is  challenged  by  plaintiffs  in 
error,  and  this  is  the  only  question  that  will  be  considered,  al- 
though the  application  of  the  statute  to  this  case  is  disputed,  and 
questions  of  variance,  and  of  error  in  the  giving  and  refusing  of 
instructions,  are  also  raised. 

It  is  objected  that  the  act  is  m  violation  of  section  S  of  aiticle 
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2  of  our  conatitutioa,  which  provides  that  no  peison  shall  be  do- 
priyed  of  life,  liberty,  or  property  without  due  procees  of  law, 
because  it  singles  out  operators  of  ono  class  of  coal  mines  and 
imposes  restrictions  upon  them  not  required  to  be  borne  by  op- 
erators of  other  mines  or  by  persons  eoigaged  in  other  busisiess, 
and  also  by  (interfering  with  the  right  of  employeor  and  laboier 
to  contract  with  each  other. 

The  Consolidated  Goal  Company  had  owned  and  operated  the 
mine  where  plaintiffs  in  error  were  employed  for  six  or  seyen 
yean.  The  greater  part  of  its  product  was  shipped  from  the 
mine  by  rail,  on  the  Wabash  railroad,  and  sold  in  other  maikete. 
All  the  coal  so  shipped  was  correcftly  weighed  on  scales  of  stand- 
ard manufacture,  by  the  company,  at  the  mine,  before  being 
dumped  into  the  railroad  cars^  and  a  correct  recoid  wss  anade  of 
4he  weight  of  each  miner's  car,  and  that  record  was  posted  and 
kept  open  at  all  reasonable  hours  for  the  inspeotion  of  the  miners 
or  any  person  interested.  Duriug  this  time  the  company  had  also 
furnished  the  Wabash  Baibroad  Company  with  coal  for  its  loco- 
motiyes,  which  was  delirered  at  the  mine  into  the  tenders  of  the 
locomotives  as  they  stopped  there  for  coaL  There  were  about 
two  hundred  and  fifty  miners  employed^and  the  ayerage  output  of 
the  mine  was  from  seyen  hundred  to  nine  hundred  and  ^^^  fifty 
tons  of  screened  coal  per  day.  The  minere  were  paid  fifty-fiye 
cents  per  ton  for  screened  coal.  About  the  last  hundred  mioerB' 
cars  that  came  up  in  the  eyening  of  each  day  would  be  placed  on 
the  storage  tracks,  for  the  purpose  of  coaling  the  locomotiyes 
during  the  night  and  the  next  day.  This  last  coal  was  not 
weighed,  but  each  miner  wos  given  the  ayerage  weight  of  the 
cars  sent  up  by  him  and  weighed  during  the  day  as  the  weight  of 
his  last  car,  crediting  him  with  the  ayerage  weight  of  the  oars 
mined  by  him  that  day  that  had  be^i  actually  weighed. 

By  the  act  under  consideration,  its  .proyisions  are  applied  only 
to  coal  mines  whose  product  is  shipped  by  rail  or  water,  and  the 
learned  attorney  general  and  counsel  for  the  people  construe  the 
provision  as  making  the  law  applicable  to  each  mine  wfhere  the 
major  portion  of  its  product  is  so  shipped.  However  that  may 
be,  it  is  plain  that  the  act  not  only  singles  out  the  operator  of  a 
mine,  and  imposes  restrictions  and  burdens  upon  him  as  to  the 
use  and  enjoyment  of  his  property  that  are  not  imposed  upon 
other  branches  of  business  similarly  situated  and  conducted,  but 
it  divides  the  operators  of  mines,  and  only  applies  its  provisions 
to  those  whose  product  is  shipped  in  a  certain  manner.  In  the 
various  constitutions  the  phrases  "due  process  of  law*'  aend  "the 
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law  of  the  land''  are  used  internhKngeahly,  soanetimes  one  being 
employed  and  aometimeB  the  otber;  but  they  are  aynonymouB, 
and  the  meaning  ia  the  same  in  every  oaee:  Coaley'e  Conatitu- 
tional  limitationB,  353.  In  liiUett  t.  People,  117  Dl.  294,301,57 
Am.  Bep.  869,  it  was  said  of  this  phraae:  ''And  thia  meane  gen- 
«rol  public  law,  binding  upon  all  the  memiberB  of  the  community 
voider  all  cixvomataQceB,  and  not  partial  or  priyate  laws,  affecting 
the  lights  of  priyate  indiTiduak  or  claeees  of  indiYidoalB'':  Citing 
Janes  r.  Reynolds,  2  Tex.  251;  Wyenhamer  t.  People,  13  N.  Y. 
432;  Vanzant  t.  Waddel,  2  Terg.  269.  And  the  same  declarsr 
tron  was  made  in  Frorer  y.  People,  141  111.  171,  where  the  statute 
{rrohibiting  engaging  in  ^^^  keeping  a  truck  store  was  hdd  un- 
constitutional, and  in  Braceville  Coal  Co.  t.  People,  147  HI. 
66,  37  Am.  St  Bep.  206,  where  the  seme  conclusion  was  reached 
as  to  an  act  to  provide  for  the  weekly  payment  of  wages  by  a  cor- 
poration. 

The  right  to  enact  such  a  statute  does  not  arise  ont  of  the 
police  power,  where  mnoh  latitude  is  allowed  in  detennining 
^hat  may  tend  to  insure  the  comfort,  safety,  or  welfare  of  so- 
ciety, and  it  is  not  authorized  by  section  29  of  article  4  of  the 
constitution,  providing  for  laws  to  secure  safety  to  coal  miners: 
MiUett  V.  People,  117  111.  294;  67  Am.  Eop.  869. 

Each  person  subject  to  the  laws  has  a  right  that  he  shall  be 
goTemed  by  general,  public  rules.  Laws  and  regulations  entirely 
arbitrary  in  their  character,  singling  out  particular  persons  not 
diatinguished  from  others  in  the  communi^  by  any  oreeson  appli- 
cable to  such  persons,  are  not  of  that  class.  Distinctions  in 
rights  and  privileges  must  be  based  upon  some  distinxtion  or  rea- 
son not  applicable  to  others.  In  Braceville  Coal  Co.  v.  People, 
147  HI.  66,  37  Am.  St  Rep.  206,  it  is  said:  "And  it  is  only  when 
such  distinctions  exist  that  differentiate,  in  important  particu- 
laiB,  persons  or  classes  of  pei^ons  from  the  body  of  the  people, 
that  laws  having  operation  only  on  such  particular  persons  or 
classes  of  peieons  have  been  held  to  be  valid  enactments.^'  No 
possible  reason  or  distinction  affecting  any  interest,  justifying 
the  division  of  mines  made  by  the  act,  has  been  stcggested, 
except  that  it  might  be  intended  to  Teach  mines  in  which  the 
larger  number  of  miners  were  employed.  But  this  is  not  the 
division  or  distinction  made,  and  does  not  in  any  manner  follow 
from  such  division.  It  is  not  the  language  or  purport  of  the 
act,  and,  if  such  had  been  the  intention  of  l2he  legislature,  it 
would  certainly  have  been  made  manifest  by  basing  the  division 
or  distinction  upon  the  number  of  miners  employed.    The  act 
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applies  equally  to  the  owner  of  a  anall  mme,  where  the  product 
may  not  exceed  a  carload  pear  day,  asd  the  owner  of  a  mine  such 
as  that  of  the  Coosolidated  Coal  Company.  The  distiiuction  is 
based  solely  upon  the  fact  ^^  of  the  product  being  shipped  'by 
rail  or  water,  and  counsel  faar^e  been  able  to  suggest  no  reaflOD 
why  the  legislature  should  require  the  product  of  such  a  mine 
to  be  weighed  in  the  msinner  specified  and  not  that  of  another 
mine  where  the  product  is  sold  on  the  apot  The  distinction  be- 
tween operators  who  sell  their  product  at  the  mine  to  some  ship- 
per who  ehips  it  away  to  the  market,  and  those  who  themselyea 
ship  their  coal  by  rail  or  water,  is  purely  arbihary.  Any  reason 
ihsi  would  apply  to  one,  oalUng  for  a  restriction  upon  tiie  man- 
ner of  doing  business,  would  be  equally  applicable  to  the  other, 
and  special  burdens  and  restrictions  upon  one  daas  not  imposed 
upon  the  other  constitute  an  arbitrary  depriyation  of  rights.  As 
the  act  makes  that  an  offense  if  comanibted  by  a  person  engaged 
in  one  branch  of  mining  w^ch,  if  done  by  persons  in  another 
brandi  of  the  same  businees,  is  lawful,  without  any  reason  for 
distinction  between  the  two,  we  must  regaxd  it  as  nnconstitu- 
tional. 

In  Millett  t.  People,  117  HI.  294,  57  Am.  Bep.  869,  and  Ram- 
sey T.  People,  142  111.  380,  where  prorisions  eimikr  to  those  of 
•the  act  now  under  consideiation  were  held  to  be  unconstitutional 
and  void,  the  general  right  of  the  laborer  and  employer  to  con- 
tract in  regard  to  the  price  of  labor  and  the  method  of  asoeiv 
taining  the  price  was  asserted,  aoid  the  rule  was  laid  down  that 
any  restriction  upon  that  right  is  a  depriyation  of  both  liberty 
and  property,  within  the  meaning  of  the  constitutional  proTision. 
In  yiew  of  the  discussion  of  the  prinKnpIes  involved  in  those  cases^ 
no  extended  statement  of  them  will  be  necessary  here.  This  act 
makes  it  an  offense  against  the  law  for  the  employer  and  laborer 
at  any  coal  mine  at  which  the  miners  are  paid  by  weight  to  de- 
termine upon  the  weight  of  any  miuer's  car  or  any  lot  of  coal  by 
any  other  method  than  that  pointed  out  by  the  statute.  A  fail- 
ure to  weigh  a  car  and  to  keep  a  correct  record  of  the  weight 
renders  the  operator  liable  to  the  penalties  prescribed  by  the 
act,  although  he  and  the  laborer  may  haye  agreed  upon  the 
weight  of  the  car  or  ^''  contracted  for  other  methods  of  deter- 
mining tbe  weight.  This  is  well  illustrated  by  the  fadte  of  tJiis 
case.  The  last  cars  that  came  up  in  the  eyening  of  each  day,  de- 
signed for  coaling  the  locomotiyes,  would  not  bew^hed  until  the 
coal  was  dumped  into  the  tenders,  so  that  the  miners  could  not 
obtain  the  weights  until  the  next  day,  and  th^  wanted  them 
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the  same  eYening.  For  this  reason,  and  a4  the  instance  of  the 
miners,  it  had  heen  the  custom  for  aiz  yeaiB  to  give  each  miner 
the  weight  according  to  the  sjmtem  aboye  stated*  When  the 
company  attemptted  to  change  this  system  and  weigh  the  coal,  thi 
miners  objected,  and  insisted  upon  the  cnatom  of  ayeraging 
weights.  No  objection  was  ever  made  by  any  miner  to  this  man- 
ner of  arriving  at  the  weight  instead  of  weighing  tihe  cara  <xl  the 
ficales.  Here  was  an  arrangement,  amoomting  to  a  contract  be- 
tween the  parties,  with  which  all  the  contracting  parties  were  sat- 
isfied, and  the  testimony  upon  which  plaintiffs  in  error  were  con- 
Tieted  came  from  miners  who  left  during  the  miner's  strike  of 
1894  and  were  not  again  employed  by  fthe  company. 

It  seems  that  a  law  which  depriyes  men  engaged  in  the  business 
of  mining  from  contracting  with  each  other  for  the  purpose  of 
asoertaining  the  weight  of  the  coal  mined  or  the  amount  due 
them,  in  any  manner  mrutoally  satisfaotory,  cannot  be  sustained. 
That  such  is  <the  effect  of  this  law  is  the  contention  of  coansel 
for  the  people,  and  it  is  only  upon  the  assimiptian  that  the  law 
does  80  control  the  power  to  contract  that  a  oonyiction  could 
have  been  had  in  this  case,  for,  as  already  seen,  the  pasties  had 
contracted  otherwise.  The  act  takes  away  the  freedom  of  con- 
tracting by  the  parties  for  the  ascertainment  of  the  weight  of 
coaly  except  by  a  certain  method,  and,  in  our  apinion,  it  is  un- 
constitutional. 

The  judgment  will  be  reyersed  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  discharge  the  defendants. 


CONSTITUTIONAL  LAW.— "Due  process  at  law**  or  'law  of  the 
land,"  means  general  public  law,  binding  upon  all  members  of  the 
eommunltj,  under  aU  circumstances,  and  not  i>artiaJ  or  private  laws, 
affecting  the  rights  of  prirate  individuals  or  classes  of  Indlylduals, 
In  a  way  in  which  the  same  rights  of  other  persons  are  not  affected 
t>y  existing  larws:  Note  to  State  y.  Julow,  60  Am.  St  Rep.  449;  At- 
torney General  y.  Jochim,  99  Mich.  858:  41  Am.  St.  Rep.  606,  and 
note.  These  two  phrases  are  legal  eqnlyalents:  State  y.  Jnlow,  120 
Mo.  163;  50  Am.  St  Rep.  443.  The  law  cannot  discriminate  in  favor 
of  one  citizen  to  ttie  detriment  of  another:  Note  to  State  v.  Conlon, 
48  Am.  St.  Rep.  286.  A  statute  which  selects  particular  individuals 
from  a  class  or  locality,  and  subjects  them  to  peculiar  rules,  or  Im- 
poses upon  them  special  obligations  or  burdens,  from  which  others 
In  the  same  class  or  locality  are  exempt,  is  unconstitutional:  State 
y.  Hinman,  65  N.  H.  108;  28  Am.  St.  Rep.  22,  and  note.  But  laws, 
public  in  their  objects,  may  be  confined  to  a  particular  class  odT  per- 
ffonii.  If  they  are  general  in  their  application  to  the  cases  to  which 
they  apply,  provided  the  distinction  is  not  arbitrary,  but  rests  upon 
Bome  reason  of  public  poUcy:  Note  to  Foster  v.  Board  of  Police 
Commn.,  41  Am.  St  Rep.  200.  A  statute  proividln^  a  penalty  for  its 
ylolation.  which  does  not  apply  to  all  corporations  or  individuals  of 
the  same  nature,  tat  operates  only  upon  certain  corporations  therein 
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named.  Is  nnconstitnUonal  and  TOfld,  as  depriTiiig  the  conKHStlons 
named  of  liberty  and  pnH>ert7  without  due  process  of  law:  Brace- 
TiUo  Coal  Go.  T.  People,  147  IlL  06;  87  Am.  Sc  R^.  20S.  The  leiris- 
lature  has  no  power  to  present  persons  who  are  sui  juris  from  mak- 
ing their  own  contracts,  nor  oan  it  interfere  with  the  freedom  to 
contract  between  worlcmen  and  employers:  Ritchie  t.  People,  15^^ 
IlL  98;  46  Am.  St.  Rep.  816.  A  law  singling  out  persons,  corporations^ 
or  associations  engaged  In  any  particular  business,  and  depriring 
them  of  the  light  to  contract  as  persons,  corporations,  or  associations 
engaged  in  other  business  may  lawfully  do,  is  unconstitutional  and 
Toid:  BraceYllle  Ctoal  Co.  t.  People,  147  DL  66;  87  Am.  St  Bep.  200. 
and  nota. 
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(ISO  imMon^  490.) 

INJUNCTION— MOVING  BUIIiDING  INTO  TIBB  LIMITS* 
-OOMPIilANOD  WITH  OBiDINANCB.  —  Persons  who  desire  to 
remoYe  a  wooden  building  in  a  city  to  premises  within  the  "fire  lim- 
its^ may  te  enjoined  from  so  doing  by  neighboring  pivperty  owners, 
nntll  they  haye  complied  with  the  requiremmts  of  the  ordinance  reg- 
ulating such  rentoral.  Fraudulently  o()tRilning  the  written  consent 
of  property  owners  to  such  remofval  does  not  satisfy  the  ordinance. 

INJUNCTION— MOVING  BUILrDlNG  INTO  •TIBB  LIMITS'* 
— WBITTBN  OONSBNT— FRAUD.— Neighboring  property  owners 
msy  enjoin  persons  from  seeking  to  obtain, and  restrain  a  city  and  its 
officers  from  issuing,  a  permit  to  remove  a  wooden  building  into  a 
blodk  within  the  "fire  limits,"  where  the  written  consent  of  the  prop- 
erty owneis,  required  by  ordinance,  wss  obtained  by  fraud,  and  such 
removal  would  increase  fire  hazards  and  be  a  permanent  detriment 
to  other  property. 

Injunction.  The  appellees^  Brega  and  Boster,  filed  a  bill  in 
equity  agai^^t  tbe  appellants,  Oriswold  and  Day  and  the  city  of 
Ohdcago  and  its  oomamssioneiB  of  public  works  and  public  build- 
ingS)  for  an  injunction  and  for  other  relief.  The  appellees  owned 
improved  property  within  the  ''fire  limits^'  of  the  city  of  CShicago, 
and,  at  the  time  of  the  filing  of  the  bill,  the  appellants  were  in- 
tending to  remove  a  frame  building  to  a  lot  owned  by  Oriswold 
and  which  was  near  the  premises  owned  by  the  appellees.  The 
written  consent  of  property  owners  to  such  remaval,  as  required 
by  ordinance,  was  not  fairly  obtained.  The  appellants  answered, 
and  the  other  defendants  were  defaulted.  There  was  a  decree  in 
stfbstaaitial  conformity  with  the  prayer  of  the  bill,  which  wss 
affirmed  on  appeal  to  the  appellate  court.  The  lecord  of  the  pro- 
ceedings in  rthe  lower  courts  was  presented  for  rsTiew  by  the  prai* 
ent  appeal. 

Duncan  ft  Gilbert,  for  the  appellants. 

Julius  Eosenthal  and  Leesing  Rosenthal,  for  the  appelli 
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^  CABTEB,  J.  The  findings  of  fact  set  f ortti  m  the  d^ 
cree  fnUy  gnstain  the  allegatioiiB  of  the  bill,  and,  as  no  cedifi- 
cate  of  evidence  ^wtm  filed,  no  question  of  fact  ia  presented  for  oor 
decudon. 

The  only  oontention  ol  ootmael  for  appellanta  is,  that,  eon* 
ceding  all  that  is  alleged  in  the  bill  and  found  by  the  decree^ 
eqmty  has  no  jurisdiction  to  enjoin  appellants  from  remonng 
the  wooden  building  onrbo  the  premises  in  queetiofi  within  whait  i» 
known  as  the  ^^fire  limits''  in  the  city  of  CSiicago,  contrary  to- 
the  pnmsions  of  the  city  ordinance.  It  is  c<Mitended,  and  nu- 
merous authorities  are  dted  to  support  the  contention,  that  the 
ordinances  of  a  city  cannot  be  enforced  by  bill  in  equity,  but  re- 
tort must  be,  had  to  a  court  of  lav  for  relief  in  audi  cases.  We 
deem  it  unnecessary  here  to  review  the  cases  cited,  or  to  deter- 
mine the  question  whether  or  not  a*  bill  would  lie  by  the  city  to> 
enjoin  the  erection  or  remoYal  of  a  wooden  building  within  what 
16  commonly  called  the  '*&re  limitB,''  in  Tioktion  of  the  ordi- 
nances of  the  city.  This  is  not  such  a  case.  By  yxrtue  of  the  or- 
dinances of  the  city  of  Chicago,  it  was  unlawful  for  the  appel- 
lants to  remove  the  building  to  the  premises  in  question  without 
first  having  obtained  to  a  petition  tl^  agnatures  of  the  owners  of 
a  onajority  of  the  front  feet  of  the  adjacent  lots  lying  within 
certain  prescribed  limits,  and  without  first  having  obtained  from 
the  proper  municipal  authorities  an  official  permit,  to  be  issued 
upon  the  filing  of  the  petition,  eoibscribed  and  ewom  to  as  pre- 
scribed by  the  ordinance.  A  paper  purporting  to  be  such  a  peti- 
tion was  presented  said  filed,  but  ttie  comt  found  that  certain 
ognatures  thereto  w«re  obtained  by  misrepresentatjyyn  and  deceit,, 
and  certain  other  signatures  were  attached  without  any  authority, 
and  that  as  to  sueh  eignatUT«s  the  petition  ^^^  had  been  revoked 
and  withdrawn  in  a  writing  filed  by  those  whose  signatures  weie- 
80  wrongfully  attacjhed  and  procured,  and  that  without  such  sig- 
natures the  petition  did  not  contain  the  requisite  number  of 
signers.  The  court  also  found  that  the  city  authorities  were 
nevertheless  about  to  issue  <the  permit  to  appellants  to  so  remove 
and  locate  said  wooden  building,  and  that,  upon  obtaining  such 
permit,  appellants  intended  and  threatened  to  remove  said  build- 
ing to  the  premises  mentioned.  The  court  also  decreed  that  the 
names  of  appellees  and  others  so  improperly  attached  to  the  pe- 
tition be  stricken  and  canceled  from  the  petition.  Wc  think  it 
deer  that  a  bill  for  an  injunction  will  lie  in  such  a  case.  The  bill 
alle^red,  and  the  ordinance  recognized,  the  special  injury  which 
would  result  to  those  owning  adjacent  properly,  and,  by  virtue  of 
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the  ordinanoe,  tliey  had  the  power  to  prevent  such  injuiy  by  re- 
fusing to  sign  the  petition.  But  hare  "wafl  a  fraudulent  petition 
presanted  in  the  namsB  of  appellees  and  others^  appearing  on  its 
face  to  be  sufficient^  under  ttie  oidjnainoe^  to  authorize  the  proper 
mxmicipal  officer  to  issue  the  permit^  and  upon  'which  such  officer 
was  about  to  issue  it  We  know  of  no  remedy^  and  none  is 
pointed  out  by  counsel^  whereby^  in  a  cooirt  of  law^  appellees 
•could  have  prevented  the  granting  of  sudh  permit  and  the  re- 
moval of  the  building  and  its  location  adjacent  to  their  prop- 
erty, or  which  wovli  have  afforded  proper  redress  for  the  injuries, 
special  as  to  their  property,  which  the  bill  and  proof  show  ap- 
pellees would  have  sustained  had  the  contemplated  action  been 
taken.  Those  eases  which  hold  that  the  municipality  itself  can* 
not  maintain  a  bill  to  enjoin  the  erection  of  wooden  buildings  in 
violation  of  its  ordinances  do  not,  it  seems  to  us,  have  any  con- 
trolling force  in  oases  of  this  character.  It  has  a  remedy  at  law^ 
or  may  provide  one. 

The  supreme  court  of  Indiana  has  held  that  a  bill  for  injuno- 
tion  would  lie,  at  the  suit  of  the  property  owner  who  would  sua- 
tain  special  injury,  to  prevent  the  ereotion  ^^^  of  wooden  buildingB 
•where  they  were  prohibited  by  ordinance:  Eirst  Nat  Bank  t. 
Sarlls,  129  Ind.  201;  28  Am.  St  Bep.  185;  Kaufimnn  v.  Stem, 
138  Ind.  49;  46  Am.  St  Bep.  368.  Questions  of  a  kindred  char- 
acter were  decided  in  King  v.  Davenport,  98  111.  305;  38  Am. 
Rep.  89.  But  without  considering  whether  or  not  the  doctrine  of 
the  Indiana  cases  is  in  accord  with  the  weight  of  authority,  we 
roust  hold  that  the  bill  in  this  case  was  properly  brought  to  re- 
etrain  appell^ts  from  seeking  to  obtain,  and  the  city  authorities 
from  issuing,  the  permit  upon  this  fraudulent  petition,  and  that 
in  view  of  the  allegations  and  proof,  as  a  part  of  the  relief  neces- 
aary  to  dispose  of  the  controversy  and  dx>  jnake  the  writ  effectual, 
it  'was  proper,  and  in  full  accord  with  the  principles  of  equity 
jurisdiction  and  decided  cases,  to  enjoin  the  appellants  from  re- 
moving the  building  to  the  lot  in  qnestion  without  first  having 
cooirplied  with  the  requirements  of  the  ordinance. 

The  judgment  of  the  appellate  conrt  is  affinmed. 


INJUNTmON-BRROTION  OP  PROHIBITESD  BUILDINGS  IN 
€ITY— FRAUD.— While  a  city  cannot  maintain  a  biU  to  enjoin  tha 
erection  of  wooden  budldlngs  in  violation  of  its  ordinances  (Janesrllle 
V.  Carpenter,  77  Wis.  288;  20  Am.  St.  Rep.  128;  iSt  Johns  v.  McFar- 
tan,  33  Mich.  72;  20  Am.  Rep.  671;  Waupun  ▼.  Moore,  84  Wis.  460;  17 
Am.  Rop.  446),  yet  such  a  bill  will  lie  at  the  suit  of  a  property  owner 
-who  will  sustain  special  injury,  to  prerent  the  erection  of  such  buUd* 
ln.i?8,  where  they  are  prohibited  by  ordinance,  though  they  are  not 
Qulsancet  per  se:  First  Nat  Bank  y.  SarUs^  129  Ind.  201;  28  Am.  St. 
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Sep.  185;  Kaofnuui  ▼.  Stein,  188  Ind.  49;  46  Am.  8t  Bep.  868.  Courts 
«f  e<|QJt7  may  interfere  by  injunction  to  present  irreparmble  damage 
«aii0ed  by  acts  done  witboat  authority  of  law:  Beddall  t.  Bryan,  14 
Md.  444;  74  Am.  Dec  550;  and  the  jurisdiction  of  aucb  courts  ex- 
tends to  cases  of  fraud:  Witmer's  Appeal,  46  Pa.  St  406;  84  Am.  Dec 
609. 


Heffran  v.  Hutohin& 

[1«0  iLUMOa^p  56a] 

MUNICIPAL  CORPORATIONS-BBMOYAL  OF  CITY  OFFI- 
CBRS.— Undera  statute  authorising  the  mayor  of  a  city  to  remove  any 
officer  appointed  by  him,  on  any  formal  charge, wheneverltie  interests 
of  the  city  demand  tt,  but  which  requires  him  to  report  the  reasons 
for  such  remoTal  to  the  council,  at  a  subsequent  meeting,  wltbin  a 
tpecffled  time,  and  that  the  officer  shall  be  restored  to  <^ee,  if  the 
council  dlsapproyes  of  such  remoyal,  the  mayor's  remoral  gt  a  city 
office  takes  effect  at  once,  and  deprives  the  removed  officer  of  the 
right  to  further  discharge  the  functions  of  the  office,  notwithgtand- 
tng  the  provisions  as  to  subsequent  proceedings. 

EQUITY— INJUNCTION— POLITICAL  RIGHTS-OFFICERS. 
A  court  of  equity  has  no  Jurisdiction  to  determine  political  questions 
between  the  mayor  and  council  of  a  city  concerning  the  appoint- 
ment and  removal  of  officers,  nor  can  it  exercise  jurisdiction  in  de- 
termining the  right  of  a  party  to  an  office.  Hence,  an  injunction 
will  not  lie  to  restrain  the  mayor  of  a  city  from  Interfering  with  the 
exercise  of  an  office  by  an  officer  whom  he  has  remoyed,  upon  the 
ground  that  the  removal  was  illegal,  and  that  no  successor  was  ap- 
pointed. 

Injunction  to  prevent  interference  with  a  city  officer  who  had 
been  removed.  The  appellant,  Heffran,  was  chief  of  the  fire  de- 
partment of  the  city  of  Bockf ord.  The  appellee,  HutchinSy  was 
mayor  of  that  city.  The  mayor^  with  the  consent  of  the  city 
council,  had  the  power  to  appoint  the  fire  marshal,  who  was  chi^ 
of  the  fire  department.  After  Hutchins  became  mayor,  Heffian 
deaired  to  be  reappointed;  the  mayor,  however,  appointed  others 
who  were  one  after  another  rejected  by  the  city  council.  Finally, 
after  the  expiration  of  about  a  year,  Hutchins  removed  Heffran, 
directed  him  to  vacate  the  office  and  turn  over  the  property  of 
the  department  in  his  possession  to  a  subordinate  officer,  and 
threatened  to  eject  him  if  he  refused  to  comply.  On  the  next 
day  after  the  removal,  Heffran  obtained  an  injimction  restraining 
the  mayor  from  removing  or  interfering  with  him.  Upon  a  mo- 
tion to  dissolve,  the  injunction  was  modified  so  as  to  restrain 
Hutchins,  as  mayor,  from  all  interference  with  Heffran  in  his 
office  until  he  should  be  lawfully  remoyed  or  his  successor  ap- 
pointed and  qualified.  This  decree  was  made  perpetual,  and 
Hutchins  appealed  to  the  appellate  court,  where  the  decree  was 
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rever»ed^  with  dlrectionfi  to  dissolve  the  injunction  and  to  dis- 
miss the  bill.  From  this  judgment  He£Eran  appealed  to  the  su* 
preme  court 

N.  C.  Warner,  for  the  appellant 
Gairer  &  Eisher,  for  the  appellee. 

■""^  PHILLIPS,  J.  Two  questions  are  presented  on  this- 
record.  The  first  is  as  to  the  right  of  the  mayor  of  the  city  to 
remove  an  olficer  appointed  and  confirmed,  etc.,  and  the  second 
is  as  to  the  jurisdiction  of  the  court  of  chancery  to  enjoin  the 
mayor  from  so  removing  such  officer. 

By  section  7,  article  2,  chapter  24,  of  the  Bevised  Statutes,  it 
is  declared:  '^The  mayor  shall  have  power  to  remove  any  officer 
appointed  by  him,  on  any  formal  charge,  whenever  he  shall  be  of 
the  opLAon  that  the  interests  of  the  city  demand  such  removal, 
but  he  shall  report  the  reasons  for  such  removal  to  the  council 
at  a  meeting  to  be  held  not  less  than  five  days  nor  more  than 
ten  days  after  such  removal;  and  if  the  mayor  shall  fail  or  refuse 
to  file  with  the  city  clerk  a  statement  of  the  reasons  for  such  re- 
moval, or  if  the  council,  by  a  two-thirds  (  f )  vote  '"^  of  all 
its  members  authorized  by  law  to  be  elected,  by  yeas  and  nays  to 
be  entered  upon  its  record,  disapprove  of  such  removal,  such 
officer  shall  thereupon  become  restored  to  tiie  office  from  which 
he  was  so  removed;  but  he  shall  give  new  bonds  and  take  a  new 
oath  of  office.  No  officer  shall  be  removed  the  second  time  for 
the  same  offense.^' 

Under  this  section^  the  right  to  remove  is  conferred,  and, 
when  exerdsedy  the  officer  so  removed  no  longer  has  a  right  to 
exercise  the  duties  of  the  office.  The  fact  that  after  such  re- 
moval time  is  ^ven  the  mayor  to  file  charges  with  the  clerk^  and 
the  further  fact  that  if  by  a  two-thirds  vote  the  council  disap* 
proves  the  removal,  etc.,  such  officer  shall  thereupon  become  re- 
stored and  shall  file  new  bond,  etc.,  preclude  the  idea  that  after 
removal  by  the  mayor  such  officer  shall  act  until  after  the  action 
of  the  city  council.  When  the  order  for  removal  was  made  and 
the  officer  directed  to  turn  over  the  property  in  his  possession  to 
another,  it  was  his  duty  to  comply  with  that  order,  and  he  no 
longer  had  any  right  to  discharge  the  functions. of  the  office. 

It  is  not  within  the  jurisdiction  of  a  court  of  equity  to  inter- 
fere with  the  public  duties  of  the  departments  of  government: 
Chicago  Public  Stock  Exchange  v.  McClaughry,  148  HI.  372. 
Its  jurisdiction  pertains  only  to  questions  of  the  maintenance  of 
civil    ri^ts — ^property    rights    as    contradistinguished    from 
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political  rights:  Chicago  t.  Wright^  69  IlL  318;  Ddahanty 
V.  Witmer,  75  IlL  186;  20  Am.  Bep.  237;  Sheridan  y. 
Colvin,  78  HI.  237.  It  can  have  no  jurisdiction  to  determine  po- 
litical qnestions  between  the  msyor  and  council  of  a  city  ooncem- 
ing  the  appointment  and  remoyal  of  ofSoers^  nor  can  it  ezeiciao 
jurisdiction  in  determining  the  right  of  a  parity  to  an  office. 

The  injunction  was  improperly  issued^  and  should  have  been 
diasolyed.    The  judgment  of  the  appellate  court  is  affirmed. 

Cartwrighty  J.,  took  no  part 

OFFiqEBS  — SUSPENSION  — RBTRaAOnVlD  HPFBOT.— If  a 
eil^  officer  has  been,  for  cause,  suspended  bj  the  mayor  until  thtt 
next  regular  meeting  of  the  city  council,  the  declaration  of  the  coun- 
cil, when  It  meets,  that  such  cause  did  not  exist,  does  not  have  such 
a  retroactive  effect  as  to  render  the  suspension  Invalid  during  the 
time  of  Its  continuance:  SteubenylUe  t.  Gulp,  88  Ohio  St  18;  43  Am. 
Rep.  417. 

EQUITY— INJUNCTION— POLITICAL  RIGHTS  —  OFFICERS.— 
A  court  of  chancery  has  no  Jurisdlctloo  of  a  bill  to  enjoin  the  re- 
moyal of  a  party  from  a  public  office,  and  the  appointment  of  a  sue> 
cessor,  and  to  preyent  the  remoring  power  from  Interfering  with 
him  in  the  discharge  of  his  duties  after  his  remoyaL  An  iQJunction 
in  such  a  case  would  be  absolutely  yold:  See  monographic  note  ta 
Fletcher  y.  Tuttle,  42  Am.  St.  Rep.  287,  on  the  jurisdiction  of  equitf 
to  protect  and  enforce  political  rights. 


Travelers'  Insurance  Compant  v.  Dunlap. 

[160  ILLTKOXB,  642.] 

INSURANCE,  ACCIDENT— MEANING  OF  'TAKING  POI- 
SON."—The  words  'taking  poison/'  as  employed  in  a  clause  of  aa 
accident  Insurance  policy  exempting  the  company  from  liaibility  for 
death  from  "taking  poison,"  mean  the  yoluntary,  intentional  taking 
of  poison,  and  do  not  include  cases  of  accidental  poisoning.  Hence, 
the  company  is  liable  for  the  death  of  one  who,  by  mistake,  drinks 
carbodc  add  for  peppermint,  which  he  wishes  to  take  for  some  aU- 
mont,  and  dies  from  the  effects  of  the  poison. 

INSURANCE— CONSTRUCTION  OF  POLICY  IN  FAVOR  OF 
INSURED.— If  there  is  doubt  or  uncertainty  as  to  the  meaning  of 
terms  employed  in  a  policy  of  Insurance,  the  language  must  be  lib- 
erally construed  in  fayor  of  the  insured,  so  as  not  to  defeat,  without 
a  plain  necessity,  his  claim  to  indemnity,  which,  in  effecting  the  in- 
surance, it  was  his  object  to  secure. 

INSURANCE,  ACCIDENT- 'TTAKING  POISON^  DOES  NOT 
INCLUDE  ACCIDENTAL  TAKING.— 'TTaklng  poison,^*  within  the 
meaning  of  an  exception  in  an  accident  Insuiance  policy,  cannot  be 
construed  to  mean  the  accidental  taking  of  poison  merely  on  the 
l^round  that,  if  the  cause  of  injury  or  death  is  not  accidental.  It  is 
manifestly  not  within  the  scope  of  the  policy,  where  suicide  and 
other  causes  of  death  and  Injury  not  accidental  are  embraced  in  the 
aame  exception* 
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INSURANCTB,  AOCIDBNT— 'TAKING  POISON"  IS  LIMITBO 
TO  INTBNTIONAL  TAKING.— The  term  taJring  poison"  in  an  ex- 
ception of  an  accident  insurance  poUcy,  is  limited  to  the  intentional 
taking  of  poison,  although  death  so  caused  is  covered  by  the  (^use 
relating  to  suicide,  where  the  entire  exceptions  of  the  policy  recog- 
nise that  death  may  result  wholly  or  partly,  directly  or  indlcectly, 
from  voluntarily  taking  poison  without  suicidal  intent 

Assompsity  by  the  appellee^  Mary  J.  Donhrp,  upon  a  policy  of 
accident  insurance,  issued  by  the  insurance  company  to  Williaja 
T.  Dunlap.  The  policy  did  not  covear  cases  of  suicide,  or  death 
resulting  from  '^taking  poison.'' 

C.  C.  Bonney  and  Lyman  M.  Paine,  for  the  appellant 

Peck,  Miller  &  Starr,  for  the  appellee. 

•*»  CAETEB,  J.  It  is  settled  by  the  judgments  below  tha^ 
the  death  of  the  insured  was  caused  by  accident  Mistaking  a 
bottle  of  caTbolic  acid  for  peppermint,  which  he  wished  to  take 
for  some  ailment,  he  poured  a  portion  of  the  acid  into  a  glass  of 
water>  drank  it,  and  died  from  the  poison.  The  only  question 
presented  for  our  decision  is.  Is  the  appellant  exempted  from 
liability  on  the  ground  that  the  insured  died  from  '^taking  poi- 
son/' within  the  meaning  of  the  policy?  Appellant  contends 
that  it  is  so  exempt  by  the  terms  of  the  oontract;  that  the  term 
'^taking  poison,''  as  used  in  the  policy  and  according  to  its  or- 
dinary signification,  includes  accidental  as  well  as  intentional 
taking,  and  cites  Pollock  v.  United  States  Mut  Ace.  Assn.,  103 
Pa.  St.  230,  48  Am.  Rep.  204,  which  so  holds.  Appellee,  how- 
ever, contends  (and  in  this  she  is  supported  by  the  appellate  and 
circuit  courts)  that  the  words  ''taking  poison,"  as  employed  in 
the  policy,  and  in  view  of  the  rules  of  construction  applied  by  the 
courts  to  such  instruments,  mean  the  voluntary,  intentional  tak- 
ing of  poison,  and  do  not  include  cases  of  accidental  poisoning; 
and  counsel  contend  that  this  court  has,  in  effect,  so  decided  in 
Ilealey  v.  Mutual  Ace.  Assn.,  133  111.  556;  23  Am.  St  Rep.  637. 
While  the  precise  point  here  at  issue  was  not  discussed  in  the 
opinion  in  Healey  v.  Mutual  Ace.  Assn.,  133  HI.  556,  23  Am.  St. 
Rep.  637,  yet  it  was  involved  in  the  decision,  and  is  within  the 
reasoning  there  employed.  The  leading  cases  on  this  subject  were 
reviewed  in  Healey  v.  Mutual  Ace.  Assn.,  133  HI.  556,  23  Am.  St. 
Rep.  637,  including  Paul  v.  Travelers'  Ins.  Co.,  112  K  Y.  472,  8 
Am.  St.  Rep.  758,  and'  Pollock  v.  United  States  Mutual  Ace. 
Assn.,  102  Pa.  St.  230,  48  Am.  Rep.  204,  and  it  was  said  in  Hea- 
ley V.  Mutual  Ace.  Assn.,  133  111.  564,  23  Am.  St  Rep.  637: 
''While  we  recognize  the  high  ability  of  the  court  in  which  the 
case  [the  Pennsylvania  case]  was  decided,  we  are  not  disposed  to 
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follow  the  rule  there  adopted.  We  think  the  rule  establiahed  bj 
the  court  of  appeale  ^^  of  New  York  one  better  calculated  to 
carry  out  the  true  intention  of  the  parties  when  the  contract  of 
inaurance  waa  entered  into^  and  one,  too,  more  nearly  in  har- 
mony with  the  current  of  authority  bearing  on  the  question'^: 
See,  also,  Pickett  y.  Pacific  Mut  life  Ina.  Co.,  144  Pa.  St  79;  27 
Am.  St.  Sep.  618;  Menneiley  y.  Employera'  Liability  Aaaur. 
Corp.,  148  N.  Y.  696;  61  Am.  St  Rep.  716. 

We  are  inclined  to  the  opinion  that  the  term  '^taking  poison'' 
would  also,  in  common  parlance,  when  used  without  any  qualify- 
ing words,  be  understood  to  mean  an  intelligent  and  conscious 
act    If,  in  speaking  of  the  cause  of  the  death  of  another,  we 
should  say  '^e  took  poison,''  we  would  most  commonly  be  un- 
derstood to  mean  that  his  act  in  taking  poison  was  intentional, 
rather  than  accidental,  and  it  would  hardly  be  deemed  necessary 
to  say  'Hie  intentionally  took  poison,"  and,  if  it  were  designed  to 
avoid  audi  understanding,  we  would  naturally  say  '%e  accident- 
ally took  poison,"  or  would  use  some  other  qualifying  words  in- 
dicating that  the  act  was  accidental  oor  its  cause  doubtful  or  un- 
known.   It  must,  however,  be  conceded  that  the  meaning  of  the 
tenn  in  the  respect  mentioned  is  not  free  from  doubt.    Able  and 
leamed  arguments  have  been  made  on  each  side  of  the  question 
by  counsel,  and  cases  are  dted  showing  that  courts  of  high  au- 
thority do  not  agree  on  the  subject    It  would  therefore  seem  to 
be  eminently  proper,  in  such  a  case,  to  apply  the  well-known  rule 
of  construction  applicable  to  such  instruments,  that  where  there 
is  doubt  or  uncertainty  as  to  the  meaning  of  the  terms  employed, 
the  language,  being  that  of  the  insurer,  must  be  liberally  con- 
stmed  in  favor  of  the  insured,  so  as  not  to  defeat,  without  a 
plain  necessity,  his  claim  to  indemnity,  which,  in  making  the  in- 
surance, it  was  his  object  to  secure:  Niagara  Fire  Ins.   Co.  t. 
Scammon,  100  111.  644;  Healey  v.  Mutual   Ace.  Assn.,  133  lU. 
556;  23  Am.  St  Bep.  637;  May  on  Insuranoe,  sec.  175. 

Counsel  for  appellant  insist  that,  using  their  own  language, 
''an  exception  from  an  aocident  policy  can  only  be  ^^  of  some 
accident  otherwise  included  within  it,  for  if  the  cause  of  injury 
or  death  be  not  accidental,  it  is  onanifestly  not  within  the  scope 
of  the  policy  at  all.  Hence,  an  exception  of  'taking  poison' 
means,  ex  vi  termini,  the  exception  of  an  accidental  taking  of 
poison."  It  is  clear,  however,  that  the  so-called  exception  is 
something  more  than  a  mere  exception  excluding  what  would 
be  included  as  accidents,  for  suicide  by  a  sane  person 
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could  not  be  said  to  be  an  accident,  yet  it,  with  other  cauaea  of 
death  and  injury  not  accidental,  is  embraced  in  the  exception* 

It  is  also  said  that  the  term  ^Haking  poison^'  cannot  be  lim- 
ited in  its  meaning  to  the  intentional  taking  of  poison,  for  the 
reason  that  death  so  caused  is  ooyered  by  the  clause  rekting  to 
suicide,  end  to  so  construe  it  would  give  no  force  whaieyer  to  the 
words  ^^taking  poison/'  Counsel  are  mistaken  also  in  this  con- 
tention. When  the  entire  provision  in  whicfh  these  words  occar 
is  considered,  it  is  too  clear  for  argument  that  it  is  recognized 
that  death  may  result,  wholly  or  partly,  directly  or  indirectly, 
from  Yoluntaiily  taking  poison  without  any  suicidal  intent,  and 
that  death  so  caused,  while  excepted  from  the  risks  covered  hj 
the  policy,  would  not  be  so  excepted  by  the  suicide  clause.  Be- 
tides, different  kinds  of  accidents  and  injuries  not  resulting  in 
death,  caused  by  the  voluntaiy  taking  of  poison,  migfat  be  ex- 
cluded from  such  risks  by  this  provision.  It  would  not  be  diffi- 
cult for  the  insurer  to  use  language  which,  in  respect  to  the 
question  here  under  consideration,  would  be  free  from  doubt.  A 
policy  of  insurance  should  not  be  so  framed  as  to  be  susceptible 
of  one  construction  in  the  hands  of  the  soliciting  agent,  and  of 
quite  a  different  one  in  the  hands  of  the  adjuster. 

Finding  no  error  in  the  record  the  judgment  of  the  appellate 
eourt  is  afi&rmed. 


INSURANOE--C0NSTRUCTI0N  OP  POLICY  IN  FAVOR  OF 
INSURED.— Conditions  in  a  policy  of  insurance  should  be  strictly 
eonstrued  against  the  Insurer,  and  liberally  In  favor  of  the  Injured 
(Georg^  Home  Ins.  Go.  y.  Bartlett,  91  V«.  305;  50  Am.  St  Rep.  932), 
eo  as  not  to  defeat,  without  plain  necessity,  his  claim  to  indemnity: 
American  Accident  Co.  ▼.  Relgart,  94  Ky.  547;  42  Am.  St  Rep.  874, 
and  note. 

INSURANCE,  ACCIDENT— UNINTENTIONALLY  INHALING 
GAS— TAKING  POISON  BY  MISTAKE.— Under  a  policy  exceptinir 
from  its  risk  death  or  injury  arising  from  "anything  accidentally 
taken,  administered,  or  Inhaled,"  an  insurance  company  la  liable  for 
a  deafth  caused  by  the  accidental  Inhaling  of  Illuminating  gas,  as  the 
leading  and  controlling  idea  of  such  exceptions  Is  the  i)erformaiice 
of  a  Toluntary  act  which  accidentally  causes  the  death  or  injury  of 
the  insured.  Such  exceptions  apply  only  to  cases  where  somethlni? 
has  been  yoluntarily  and  intentionally,  although  mistakenly,  taken, 
administered,  or  inhaled.  They  do  not  apply  to  Inroluntary  and  un- 
consrdons  acts:  Menneiley  t.  ESmployers'  etc.  Assur.  Corp..  148  N.  Y. 
606;  51  Am.  St  Rep.  716;  Pickett  t.  Pacific  Mutual  Ins.  Oo.,  144  Pa. 
8t  79;  27  Am.  St.  Rep.  61S.  These  principles,  as  applied  to  "taking 
poison,"  are  discussed  in  the  monographic  note  to  Metropolitan  etc 
Assn.  T.  Frelland,  161  111.  80;  post,  p.  359.  A  death  caused  by  acci- 
dentally taking  poison  is  regarded  as  caused  by  external  and  vMoit 
means:  Note  to  Healey  t.  Mutual  Accident  Asm.,  28  Am.  fit  Rep. 
eil. 
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INS^BANGE^-AC€^[DENT— DBATH  BY  P0ISON.-4)eatti 
«f  an  Insured  person,  caused  by  poison  accidentaly  taken  by  mistake, 
Is  not  witUn  an  exception  In  a  policy  exdudlng  liability  if  death  Is 
caused  by  "poison  in  any  way  taken,  admlniatered,  absoobed,  or 

tnbaled.* 

INSURAXCJOE—AXTCriDENT— WAIVER  OP  PROOF  OP  liOSS. 
A  refusal  on  the  iMtrt  of  an  insurance  company  to  pay  a  claim  for 
accident  insurance,  on  th^  ground  that  tiie  death  was  caused  by  poi- 
son, and  the  loss  not  covered  by  the  policy,  is  a  waiver  of  a  requlre- 
jnent  contained  in  tlie  policy  that  prescribed  proofs  of  loss  be  fur- 
nished. 

INBURANOB— ACCII>B)NT  —  WAIVER  OP  TIME  FOB 
BRINGING  ACTION.— Refusal  on  the  part  of  an  insurance  company 
to  aUow  the  beneficiary  in  an  accident  policy  to  inspect  Its  by-laws 
upon  request  made  at  its  general  oiBce,  and  a  misstatement  as  to  the 
time  within  which  suit  may  be  brought,  co^istltute  a  wairer  of  a  by* 
law  limiting  the  time  for  bringing  the  action. 

JUDGMENT&-BXCBS»IVE>-WAIVBR  OP  ERROR.— A  Judg. 
jnent  assessing  damages  in  excess  of  the  ad  damnum  of  the  dec- 
laration should  not  be  reversed  on  appeal,  if  the  excess  is  merely 
for  Interest  accruing  after  the  commencement,  and  objection  thereto 
is  flivt  made  on  appeal.  The  error  in  rendering  Judgment  in  excess 
of  the  amount  claimed  in  the  declaration  Is  waived  unless  wpecAtLe 
objection  thereto  is  made  in  the  trial  court 

Action  bj  a  beneficiary  to  recover  accddent  insTirance  on  a  cer- 
tificate of  membership  in  a  mutual  benefit  associatioiL  Judg- 
ment for  plaintiff^  and  defendant  appealed. 

Smithy  Shedd  &  Underwood,  for  the  appellant. 

J.  Smith  and  C.  S.  Darrow,  for  the  appellee. 

••  CAETER,  J.  The  principal  queation  in  this  case  is  like 
the  one  involved  in  Travelers'  Ins.  Co.  v.  Dunlap,  160  111.  642, 
ante,  p.  355,  and  it  must  be  controlled  by  that  dedsion.  Instead 
of  using  the  term  '^taking  poison,^'  which  in  that  oaee,  as  used  in 
the  policy,  we  held  to  mean  the  voluntary  taking  of  poison^ 
the  application  in  the  case  at  bar,  which  was  made  a  part  of  the 
insurance  contract,  contadned  this  provision:  ^T.  agree  that  this 
insurance  shall  not  be  held  to  extend  ....  to  poison  in  any 
way  taken,  administered,  absorbed,  or  inhaled.'^  The  principal 
contention  of  appellant  is,  that  although  it  is  shown,  and  not  dis- 
puted, that  the  death  of  the  member  was  caused  by  poison  acci- 
dentally taken — chloral  taken  by  mistake  for  distilled  water — 
yet  there  can  be  no  recovery,  because  the  term  ^'poison  in  any 
way  taken''  must  be  held  to  include  poison  taken  accidentally,  as 
wdl  as  poison  taken  intentionally.   It  is  not  contended  that  tbere 
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is  any  difference,  as  a  cause  of  deaths  between  the  term  ''poison 
taken^'  and  the  tenn  '^taking  poison.''  Indeed,  the  by-laws  use 
the  one  term  and  the  application  uses  the  other.  But  it  is  in- 
sisted that  the  qualifying  words,  ''in  any  way/'  haye  relation  to 
the  motive  of  the  insured  in  taking  the  poison,  and  embrace  his 
inyoluntary  as  well  '"^  as  his  voluntary  acftion  in  that  r^ard. 
We  are  of  the  opinion  that  the  words  "in  any  way"  relate  to  the 
mode  or  manner  in  which  the  poison  is  taken,  and  not  to  the 
motive  of  the  insured  in  taking  it.  Very  nearly  this  precise 
question  was  so  decided  in  Oonnecticul  Mut.  life  Ins.  Co.  v. 
Akens,  150  XT.  S.  468.  It  was  there  held  that,  in  the  phrase 
"self-destruction  in  any  form,"  the  words  '*in  any  form"  clearly 
related  only  to  the  manner  of  killing,  and  that  the  clause  was  by 
no  means  synonymous  in  meaning  with  such  clauses  as  "die  l^ 
suicide,  sane  or  insane,"  or  "by  suicide,  felonious  or  otherwise, 
sane  or  insane."  In  aocordance  with  the  ruhng  in  Travelers'  Ins. 
Go.  T.  Dunlap,  160  HI.  642,  ante,  p.  355,  and  in  Healey  v.  Mutual 
Ace.  Assn.,  133  HI.  556,  23  Am.  St.  Bep.  637,  we  must  hold  in 
the  case  at  bar  that  the  death  of  the  member,  Froiland,  having 
been  caused  by  accident,  is  not  excluded  from  the  risks  covered 
by  the  contract  of  insurance  sued  on,  by  reason  of  the  exception 
above  mentioned.  Insurance  contracts  are  to  be  liberally  con- 
strued, so  as  not  to  defeat  the  indemnity,  which,  in  making  the 
contract,  it  was  the  object  to  secure,  unless  plainly  neceesaiy  from 
the  language  of  the  contract. 

It  is  also  contended  by  appellant  that  there  should  have  been 
no  recovery  by  appellee,  under  the  issues  and  proofs,  because: 
1.  Immediate  notice  of  the  member's  death  was  not  given  to  ap- 
pellant as  required  by  the  certificate  of  membership;  and  2.  The 
suit  was  not  begun  within  thirty  days  after  the  refusal  by  ap- 
pellant to  entertain  or  to  pay  the  claim.  It  is  very  doubtful 
whether  the  notice  required  by  the  certificate  to  be  given  imme- 
diately upon  the  happening  of  the  injury  applies  to  cases  of 
death.  When  construed  in  connection  with  the  by-laws,  it  would 
seem  to  apply  only  to  injuries  not  fatal.  But  however  this  may 
be,  the  notice,  if  any  was  required,  was  waived,  as  were  also  the 
proofs  of  death  and  the  by-law  requiring  suit  to  be  brought 
within  thirty  days.  The  member  died  on  February  27th,  and,  on 
the  twenty-second  day  of  March,  appellee  and  her  atboroey  went 
to  the  office  of  the  ^  secretary  and  general  manager  of  the  as- 
sociation, and  asked  him  for  forms  upon  which  to  make  proper 
proofs  of  death,  but  the  secretary  told  them,  in  substance,  that 
the  officers  of  the  association  knew  of  the  member's  death;  that; 
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it  wovli  be  of  no  use  to  make  the  proofs,  for  the  reason  that 
Froiland's  death  waa  caused  by  poison;  that  the  insurance  did  not 
coyer  such  a  case,  and  that  the  claim  -would  not  be  paid.     It 
must  also  be  taken  as  established  by  the  judgments  of  the  circuit 
and  appellate  courts  that  appellee,  as  a  matter  of  fact,  had  no 
knowledge  of  the  proYision  in  the  by-laws,  requiring  suits,  if 
brought  at  all,  to  be  brought  within  tUrty  days  after  the  refusal 
of  the  association  to  entertain  or  pay  the  claim,  and  that  for 
the  purpose  of  ascertaining  what,  if  any,  limitation  as  to  time 
was  provided  in  the  by-laws,  appellee  and  her  attorney  asked  ap- 
pellant's secretary^  at  the  time  and  place  above  mentioned,  for  a 
copy  of  its  by-laws,  and,  when  this  request  was  refused,  then  in- 
quired of  him  how  much  time  appellee  had  in  which  to  bring 
suit,  and  was  informed  that  she  had  three  months.    This  officer 
of  the  association  was  then  in  possession  of  the  by-laws,  and  had 
printed  copies  of  them^  and,  Vhether  or  not  appellee  had  a  right 
to  obtain  from  the  association  a  copy  of  such  by-la-ws,  she  had  the 
right  to  inspect  them  and  to  be  informed  of  their  contents.    The 
lecretary  and  manager  then  knew,  from  the  conversation,  that 
•he  was  ignorant  of  the  by-law  requiring  suit  to  be  brought  with- 
in thirty  days.    Whether;  as  matter  of  law,  she  was  charged  with 
knowledge  of  the  by-laws  or  not,  she  was  in  fact  ignorant  of  the 
one  in  question,  as  was  then  well  known  to  this  officer  of  the  as- 
sociation.   While  there  is  some  conflict  as  to  what  was  said,  it 
must  'be  taken,  on  this  appeal,  as  established  that  she  was,  in 
effect,  refused  permission  to  inspect  the  by-laws,  and  was  misled 
and  induced  to  believe  that  she  had  three  months  in  which  to 
bring  suit    However  unreasonable  a  by-law  requiring  suit  to  be 
begun  within  thirty  days  from  the  time  of  the  *•  refusal  by  the 
company  to  pay  might  appear  to  be,  we  do  not  deem  it  necessary 
to  pass  upon  that  question;  but  that  this  by-law  was  waived  by 
the  wrongful  acts  of  appellant's  secretary  and  manager  we  have 
no  doubt.    It  is  a. familiar  rule  that  refused  to  pay  a  claim  on  the 
ground  that  the  loss  is  not  one  coyered  by  the  policy  is  a  waiver 
of  the  requirement,  usually  contained  in  the  policy,  that  the  pre- 
scribed proofs  of  the  loss  be  furnished  to  the  company,  and  that 
in  such  case  suit  may  be  maintained  without  furnishing  such 
proofs.    Upon  the  same  principle,  we  see  no  reason   why  the 
finding  for  the  plaintiff  of  the  issue  made  on  the  second  repUca- 
iion  setting  up  tiie  facts  a;bove  stated  did  not,  in  effect,  amount  to 
a  finding  that  the  by-law  in  question  was  waived  by  the  associa- 
tion: See  AHcmania  Fire  Ins.  Co.  t.  Peck,  133  HI.  220;  23  Anu 
St  Bep.  610^  and  cases  there  cited.    When  the  issue  on  this  rep- 
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lication  is  considered,  we  de  not  think  tbe  cotirt  eirred  in  re- 
fusing to  hold  as  law  in  the  decision  of  the  case  the  proposition 
submitted  by  appellant  that  appellee  was  charged  with  notice  of, 
and  was  bound  by,  the  by-laws,  and  that  it  was  immaterial 
vhether  she  had  actual  knowledge  of  them  or  not 

Counsel  for  appellant  contend  that  the  court  erred  in  not  sus- 
taining their  demurrers,  first,  to  the  declaration,  and  next,  to  the 
replication.  If  any  error  was  committed  in  this  regard^  it  was 
waived  by  pleading  orer.  The  record  shows  that  issues  were 
joined  on  the  pleadings  to  which  demurrers  had  been  over- 
ruled. 

It  is  also  assigned  for  error,  and  insisted  on  here,  that  the 
•damages  assessed  exceed  the  ad  damnum  of  the  declaration,  and 
that  the  judgment  should  be  reversed  for  that  reason.  It  seems 
that  the  excess  of  the  judgment  over  the  damages  claimed  in  the 
•declaration  was  the  interest  allowed  which  accrued  after  &e  com- 
mencement of  tiie  suit.  At  the  conclusion  of  the  trial,  the  court 
found  the  issues  for  the  plaintiff,  and  assessed  her  damages  at 
£ve  thousand  three  hundbred  and  fifty-four  dollars,  whidi  was 
three  hundred  and  fifty-four  dollars  in  excess  of  the  amount 
•claimed  in  the  ^^  declaration.  The  defendant  entered  its  mo- 
tions for  a  new  trial  and  in  arrest  of  judgment,  which  motions, 
SB  entered,  were  overruled  by  the  court  and  exceptions  taken  by 
the  defendant  Exceptions  were  also  taken  to  the  findings  of  the 
<*ourt  and  to  the  judgment  The  specific  objection  was  not  made, 
nor  was  the  court's  attention  called  to  the  fact  that  the  damages 
tissessed  exceeded  the  ad  damnum  of  the  dedaiation.  Had  this 
been  done,  the  court  would,  no  doubt,  have  limited  the  judgment 
to  the  amount  claimed,  or  would  have  allowed  the  plaintiff  to 
amend  her  declaration.  It  is  undoubtedly  true  that  it  was  error 
to  render  judgment  in  excess  of  the  amount  claimed  in  the  dec- 
laration. It  has  been  uniformly  so  held  by  this  court  But  the 
•error  was  a  formal  and  technical  one,  that  should  have  been 
pointed  out  to  the  court  by  the  defendant  below  when  making 
its  objections  and  taking  its  exceptions  to  the  action  of  the  court 
This  was  not  done  and  the  error  was  therefore  waived.  This 
view  is  in  substantial  accord  with  the  decision  of  this  court  in 
Utter  V.  Jaffray,  114  111.  470,  where,  although  no  motion  for  a 
new  trial  or  in  arrest  of  judgment  was  made  and  no  exceptions 
were  taken  to  the  judgment,  it  was  said  that,  had  any  such  action 
been  taken,  ^'stating  that  the  finding  of  the  damages  was  in  ex- 
4iGBs  of  the  ad  damnum  in  the  amended  declaration,  the  error 
-could  have  been,  and  no  doubt  would  have  been,  corrected  afe 
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once,  nnder  the  statute^  on  such  terms  as  the  court  might  haya 
deemed  equitable  and  just/'  The  inference  to  be  drawn  from 
the  langnage  used  in  that  case  ib,  that  such  an  error  will  bo 
waived  unless  the  specific  objection  be  made  in  the  trial  court: 
See,  also^  Bowden  y.  Bowd^i,  75  HL  111. 
The  judgment  of  the  appellate  court  is  affirmed. 

INSURANOB— PROOPS  OP  rX)Sfi^-WAIVER  OP.  BY  DBNIATJ 
OF  LIABILITY.— A  ooadition  In  a  policy  of  insurance,  that  In  caaa 
of  loss  the  Insured  must  forthwith  glye  written  notice  thereof  to  the 
Innirer,  is  waiyed  by  the  latter,  when,  with  full  knowledge  of  the 
loss,  he  denies  aU  liability  under  the  policy  without  waiting  for  such 
wrftten  notice:  6ayafre  y.  Flioenlx  Ins.  Co.,  12  Mont  468;  33  Am.  St. 
Bcp.  591.  and  note.  See,  to  the  same  effect,  Paust  y.  American  etc 
Ids.  Go..  91  Wis.  158;  51  Am.  St.  Rep.  876. 

ACCIDENT  INSURANCE— EFFECT  OP  TAKING  POISON.— Ac- 
ddeut  insurance  policies  generally  proyide  that  the  Insurer  shall  not 
be  liable  for  the  death  or  Injury  of  the  Insured,  uidess  such  death  or 
Injury  ahall  haye  been  caused  by  external,  yiolent,  and  accidental 
meftDs,  and  that  the  policy  shall  not  be  extended  so  as  to  coyer  death 
or  injury  arising  from  the  taking  of  poison.  It  is  uniyersally  con- 
eeded  that  the  word  "poison,**  as  so  used,  must  be  glyen  the  Inter* 
pretatlon  placed  upon  It  as  commonly  used  and  defined.  It  relates 
mlely  to  the  taking  of  poison,  and  not  to  bites  of  yenomous  insects, 
reptiles,  or  animals,  nor  to  blood  poisoning  or  the  like.  The  import- 
ant question  Is,  whether  the  exception  applies,  and  ayoids  the  policy, 
whether  the  poison  be  taken  intentionally  or  unintentionally,  and 
upon  this  question  the  authorities  are  diyided.  The  supreme  court  of 
Pennsylyania  has  said  that  **\t  is  not  necessary  that  the  poison  be 
taken  with  Izttent  to  produce  death,  in  order  to  defeat  a  claim  flow- 
ing from  the  right  of  membership.  If  the  poison  be  innocently  taken, 
and  without  any  knowledge  of  the  injurious  effect  which  it  was  like- 
ly to  produce,  and  did  produce,  so  far  as  the  person  taking  it  is  con« 
cemed,  the  effect  may  be  said  to  be  accidentaL  If  we  go  a  step  fur- 
ther and  admit  In  such  case  that  the  means  are  accidental,  yet  ft 
is  one  of  the  accidental  means  expressly  excepted  from  the  protec- 
tlTe  power  of  the  certificate.  To  hold  the  association  liable  for  a 
death  caused  by  taking  poison  would  not  only  be  In  conflict  with  the 
letter  of  the  agreement,  but  contrary  to  the  whole  purpose  for  which 
tihe  association  seems  to  have  been  fornoed*':  Pollock  y.  United 
States  Accident  Assn.,  102  Pa.  St.  230;  48  Am.  Rep.  204.  In  this 
fase,  the  Insured  to6k  "birch  oil,**  a  poison,  by  mistake  for  "milk  of 
Kirch,**  which  is  harmless,  and.  death  resulting,  it  was  held  that 
there  could  be  no  recoyery:  Pollock  y.  United  Staites  Accident  Assn., 
102  Pa.  St  230;  4S  Am.  Rep.  204.  This  case  has  b«^n  sevwe^ly 
criticised  as  setting  up  a  rule  too  strict  and  narrow  and  as  against 
the  principles  goyeming  the  construction  of  insurance  policies.  It 
has  met  with  criticism  in  the  same  court  by  which  it  was  rendered, 
and  in  numerous  other  cases  to  be  cited  hereafter.  It  has  been  held 
that  where  the  insured  took  poison  by  mistake  instead  of  his  usual 
medicine,  there  could  be  no  recoyery:  Cole  y.  Accident  Ins.  Co.,  61 
L.  T..  N.  8.,  227;  and  the  same  rule  was  naaJntained  when  the  as- 
sured by  Inadyertance  took  too  muc'h  opium  out  of  a  dose  which  had 
been  piescrlbed  for  him:  Bayless  y.  Travelers*  Ins.  Co.,  14  Blatchf. 
148.  On  the  other  hand,  it  hns  lately  been  decided,  and  we  think 
properly  decided,  that  the  words  •taking  poison,**  as  employed  in 
policies  of  accident  insurance,  and  In  ylew  of  the  rules  of  cons4xuc* 
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tion  applied  by  tbe  courts  to  socb  Instraments,  mean  the  voluntary. 
Intentional  taking  of  poison,  and  do  not  Include  cases  of  accidental 
polscAing.  Hence,  the  drhtklng  of  carl>oUc  ao&d  by  mistake  for  pep- 
permint Is  not  within  a  clause  of  an  accident  Insurance  policy 
exempting  the  Insurer  from  liability  for  death  from  taking  poison: 
TraTelers'  Ins.  Co.  t.  Dvmlap,  160  111.  6i2;  ante,  p.  356.  The  death 
of  the  insured,  caused  by  accidentally  taking  and  drinking  poison  by 
mistake,  is  a  death  produced  by  bodily  injuries  recelyed  through  ex- 
ternal, violent,  and  accidental  means,  within  the  meaning  of  a  pol* 
ley  of  insurance  providing  indemnity  in  case  of  death  resulting  frosn 
such  causes,  and  excluding  liability  for  death  by  taking  poison: 
Healey  v.  Mutual  Accident  Assn.,  138  111.  566;  23  Am.  St.  Rep.  637. 
This  ruling  was  adhered  to  in  Mutual  Accident  Assn.  v.  Tuggle,  39 
111.  App.  669,  where  the  death  of  the  insured  was  caused  t>y  uii  o^'er- 
dose  of  laudanum  taken  by  mfstake.  And  to  the  same  effect  is  Pen- 
fold  V.  Universal  Life  Ins.  Co.,  86  N.  T.  817;  89  Am.  Rep.  660.  Many 
policies  of  accident  insurance  contain  a  provision  exempting  the  In* 
surer  from  liability  for  Injury  or  death  resulting  from  the  taking  of 
poison,  or  inhalation  of  gas.  As  the  principles  governing  the  lia- 
bility of  the  Iiwurer  in  cases  where  the  insured  dies  from  the  inhahi- 
tion  of  gas  are  nearly  allied  to  those  governing  cases  in  which  be 
dies  from  taking  poison,  they  will  be  briefly  noticed  here.  In  one 
case,  the  insured,  in  good  health  on  the  day  that  the  iK)licy  was 
Issued,  went  into  a  well  to  make  repaire  to  a  pump,  and  in  a 
short  time  was  found  in  the  well,  dead  from  asphyxia  resuHfing  from 
the  inhalation  of  poisonous  gas,  and  it  was  held  that  death  was 
caused  by  external  violent,  and  accidental  means  within  the  mean- 
ing of  the  policy,  and  that  the  condition  against  inhalaition  of  gas  con- 
templated a  voluntary  and  Intelligent  act  by  the  insured,  and  not 
an  involuntary  and  unconscious  act,  and  was  in<H>erative  to  relieve 
the  company  from  liability:  Pickett  v.  Pacific  Mut  Life  Ins.  Co., 
144  Pa.  St.  79;  27  Am.  Bt  Rep.  618.  The  same  rule  was  announced 
in  United  States  Mut.  Accident  Assn.  v.  Newman,  84  Va.  64,  where 
the  Insured  was  found  dead  In  bed  with  a  ball  of  tough  froth  over 
Ms  mouth,  slightly  tinged  with  blood,  and  some  red  splashes  on  the 
sMe  of  bis  face  and  on  his  brea.st,  the  room  beinf?  full  of  coal  or 
illuminating  gas.  In  an  action  on  a  policy  of  this  nature,  it  appeared 
that  the  insured  was  found  dead  in  bed.  The  illuminating  gas  had 
In  some  way  been  turned  on,  the  room  was  filled  with  it,  and  the 
death  was  caused  from  breathing  the  air  laden  with  such  gas.  The 
court  found  as  a  fact  that  the  death  was  caused  by  accidental  means, 
and  decided  that  the  death  was  not  caused  by  inhaling  gas  within  the 
meaning  of  the  policy,  that  those  words  applied  only  to  a  voluntary 
and  Intelligent  action  on  the  part  of  the  insured,  and  that,  although 
there  was  no  visible  or  external  sign  of  injury' upon  the  body,  yet 
the  death  was  caused  by  external  .aud  violent  means  within  the 
moaning  of  the  policy:  Paul  v.  Travelers*  Ins.  Oo.,  112  N.  Y.  472;  8 
Am.  St.  Rep.  766.  It  has  been  held  that  no  recovery  could  be  had 
In  such  case  when  It  is  uncertain  whether  the  death  was  the  result  of 
sicaideni  or  of  suicide:  Richardson  v.  Travelexw*  Ins.  €k>.,  46  Fed.  Repw 
B48. 
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8UNDAT.-THB  COMMON  LAW  do€s  sot  prohibit  ordinary 
labor  on  Sunday. 

SUNDAY  LAWS-CONSTITUTIONAL  LAW.-A  statute  mak- 
ingit  onlawfiil  for  barben  to  do  busineM  on  Sunday,  and  applying  to 
tbem  alone»  la  unconatltutional  as  depriving  them  of  their  property 
without  due  process  of  law. 

SUNDAY  LAWS— POLICB  POWBB.— The  general  w^are  or 
police  power  of  the  state  does  not  authorise  a  statute  making  It 
unlawful  for  one  particular  class  of  lai>orers  alone  to  do  business  on 
Snaday. 

SUNDAY  LAWS— UNJUST  DISCRIMINATION.— A  Statute  ro- 
pairing  all  persons  to  refrain  from  exercising  their  ordinary  callings 
on  Sunday  is  valid,  but  a  statute  which  applies  only  to  a  particular 
dass  is  invalid  as  an  unjust  discrimination* 

Bumham  &  Baldwin,  for  the  appellant 

M.  T.  Moloney,  attorney  general,  T.  J.  Scofield,  1(L  L.  New- 
ell, S.  P.  Shope,  T.  H.  Oault,  and  0.  C.  Eigholz,  lot  the  appellee. 

'^  CBAIQ,  C.  J.  Plaintiff  in  error  was  convicted  in  the 
criminal  court  of  Cook  county  for  the  violation  of  an  act  to  pro- 
hibit barber  shops  from  being  kept  open  on  Sunday,  and  for  a 
violation  of  the  law  he  was  fined  twenty-five  dollan.  The  act 
was  passed  at  the  last  session  of  the  legislature,  and  contained 
two  sections,  sb  follows: 

'^Section  1.  Be  it  enacted  by  the  people  of  the  state  of  Illinois, 
represented  in  the  general  assembly,  that  it  ahall  be  '^^  unlaw- 
ful for  any  person  or  persons  to  keep  open  any  barber  shop,  or 
carry  on  tiie  business  of  shaving,  haircutting  or  tonsorial  work, 
on  Sunday,  within  this  state. 

^Sec.  2.  Any  person  by  himself,  agent,  or  employ^,  violating 
the  provisions  of  section  1  of  this  act,  shall,  upon  conviction 
thereof,  be  fined  in  any  sum  not  exceeding  two  hundred  ($200) 
dollars  for  each  and  every  offense.*' 

It  is  contended  in  the  argument  that  by  the  act  in  question 
that  part  of  the  fourteenth  amendment  to  "Uie  United  States  con- 
stitution (sec  1)  has  been  violated  which  reads  as  follows:  '^or 
ahall  any  state  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws."  It  is  also  con- 
tended that  tiie  act  violates  section  2  of  article  2  of  the  Illinois 
constitution  of  1870,  viz.,  '*no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law,"  and  also  sec- 
tion 28  of  article  4,  the  general  clause  of  whidi  reads,  '^  all 


866  Eden  v.  People.  [Illinois, 

other  cases  where  a  general  law  can  be  made  applicable,  no  spe- 
cial law  shall  be  enacted.''  It  is  conceded  in  the  a]:giiment  that  if 
the  legislature  had  enacted  a  law  prohibiting  all  business  on  Son- 
day,  its  validity  could  not  be  questioned —  that  such  a  law  iwtmld 
violate  none  of  the  constitutional  provisions  relied  upon. 

The  common  law  of  England,  as  adopted  in  this  state  as  a  part 
of  our  jurisprudence,  does  not  prohibit  the  citizen  from  pursu- 
ing his  ordinary  labor  on  Sunday,  nor  is  a  contract  entered  into 
between  two  parties  in  this  state  void  because  executed  on  Sun- 
day: Rex  V.  Brotherton,  1  Strauge,  702;  Drury  v.  Defontaine^  1 
Taunt.  131;  Sayles  v.  Smith,  12  Wend.  57;  27  Am.  Dea  117; 
Eichmond  v.  Moore,  107  111.  429;  47  Am.  Eep.  445.  On  the 
other  hand,  at  common  law,  Sunday  has  always  been  resided 
dies  non  juridicus — a  day  upon  which  courts  could  not  transact 
other  than  necessary  or  ministerial  business.  In  England,  how* 
ever,  the  law  which  permitted  the  transaction  of  business  and 
the  pursuit  of  one*s  ordinary  labor  was  changed  by  statute  (29 
Car.  II.),  which  ®®^  provides  that  "no  tradesman,  artificer,  work- 
man, laborer,  or  other  person  whatsoever  shall  do  or  exercise  any 
worldly  business  or  work  on  the  Lord^s  day,''  works  of  necessity 
aud  charity  being  excepted.  This  statute  has  been  substantially 
adopted  by  the  legislatures  of  many  of  the  states  in  the  Union. 
This  state  has  not,  however,  followed  the  other  states  in  the 
adoption  of  the  English  statute,  but  we  have  legislated  on  this 
subject  for  ourselves  in  a  manner  thought  to  be  for  the  best  in- 
terest of  our  people.  That  legislation  will  be  found  in  paragraph 
261  of  our  Criminal  Code,  as  follows:  '^VThoever  disturbs  the 
peace  and  good  order  of  society  by  labor  (works  of  necessity  and 
charity  excepted),  or  by  any  amusement  or  diversion,  on  Sun- 
day, shall  be  fined  not  exceeding  twenty-five  dollars.  This  fiectioa 
shall  not  be  construed  to  prevent  watermen  and  railroad  com- 
panies from  landing  their  passengers,  or  watermen  from  loading 
and  unloading  their  cargoes,  or  ferrymen  from  carrying  over  the 
water  travelers  and  persons  moving  their  families,  on  the  first 
day  of  the. week,  nor  to  prevent  the  due  exercise  of  the  rights  of 
conscience  by  whomever  thinks  proper  to  keep  any  other  day  as 
a  Sabbath.''  The  preceding  paragraph  (260)  provides:  ^Sunday 
shall  include  the  time  from  midnight  to  midnight." 

There  is  a  wide  and  well-marked  distinction  between  Uie  Eng- 
lish ^tute  and  ours.  The  English  statute  prohibits  labor  and 
business  on  Sunday,  while  our  statute  merely  prohibits  labor  and 
amusement  which  disturbs  the  peace  and  good  order  of  society* 
In  Sichmond  v.  Moore,  107  HI.  429^  47  Am.  Sep.  445,  in  speak* 
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log  of  tke  dLSerence  between  the  two  statates,  it  is  said:  ^'A 
mere  glance  at  that  and  onr  statute  will  ahow  that  they  are  ma* 
teriaUy  differezrt  That  prohibits  labor  and  business;  onrs  only 
prohibits  labor  or  amnsement  that  distnrba  the  peace  and  good 
order  of  society.  The  offense  by  that  statute  is  the  perform- 
ance of  labor  or  business^  and  by  ours  it  is  the  disturbance  of  the 
peace  and  good  order  of  society.  ^^^  The  British  statute  ia 
much  more  comprehensiye  in  its  purposes  and  language  than 
ours.  Ours  only  prohibits  labor  that  disturbs  the  peace  and  good 
order  of  society,  not  naming  business,  whilst  the  British  statute 
renders  the  mere  act  of  labor  or  business  penaL'' 

Under  the  law  of  this  state  as  it  existed  prior  to  the  passage  of 
the  act  in  question,  each  and  eyery  citizen  of  the  state  was  left 
perfectly  free  to  labor  and  transact  business  on  Sunday  or  re- 
frain from  labor  and  business,  as  he  might  choose,  so  long  as  he 
did  not  disturb  the  peace  and  good  order  of  sodely.  By  the  act 
in  question^  an  attempt  has  been  made  by  the  legislature  to  in- 
.augorate  a  radical  change  in  the  law  as  to  a  class  of  the  laboring 
element  of  the  state — ^the  barbers.  The  statute,  as  has  been 
seen,  declares  ''that  it  shall  be  unlawful  for  any  person  or  per- 
sons to  keep  open  any  barber  shop,  or  carry  on  the  business  of 
shaving,  haircutting  or  tonsorial  work,  on  Sunday.''  That  act 
IB  plain,  and  its  meaning  is  obvious.  The  owner  of  a  place  where 
is  carried  on  the  barber  buraness  is  prohibited  from  doing  any 
business  whaterer  during  one  day  in  Hhe  week.  He  may  hare 
in  his  employ  a  dozen  men,  and  yet  during  one  day  in  seyen  ho 
is  deprived  of  their  labor  and  also  deprived  of  his  own  labor. 
The  income  derived  from  his  place,  and  his  own  labor  and  the 
labor  of  his  employ^,  are  his  property,  but  the  le^slature  has 
by  the  act  taken  that  property  from  him.  The  journeyman  bar- 
ber who  works  by  the  day  or  the  week,  or  for  a  share  of  the 
amount  he  may  receive  from  customers  ior  his  sendees,  is  by  the 
law  denied  the  right  of  laboring  one  day  in  the  week.  He  may 
rely  solely  upon  his  labor  for  the  support  of  himself  and  family; 
his  lab(»r  may  be  the  only  property  that  he  possesses,  and  yet 
this  law  takes  that  prop^ty  away  from  him.  His  labor  is  his 
capital,  and  that  capital  is  all  the  property  he  owns.  Oan  a  law 
which  takes  that  from  the  kborer  be  sustained? 

'^  The  constitution  of  the  United  States  says  the  state  shall 
not  deprive  any  person  of  property  without  due  process  of  law, 
and  our  state  constitution  declares  the  same  tUng.  What  is 
understood  by  the  term  ''due  process  of  law''  is  not  an  open  ques- 
tion.   ''Due  process  of  law"  is  synonymous  with  "law  of  the 
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land/'  and  "the  law  of  the  land''  ii  "general  public  law,  binding 
upon  all  the  memberB  of  the  community,  under  all  circum- 
4stanoe8,  and  not  partial  or  private  Lews,  affecting  the  rights  of 
prirate  indiyidualB  or  claases  of  indiTiduak":  MiUett  t.  People, 
117  HL  294;  67  Am.  Bep.  869.  Is  the  act  in  questioai  a  law  bind- 
ing upon  aU  the  memberB  of  the  communiiy?  A  glance  at  its 
provisions  affords  a  negative  answer.  The  act  affects  one  class 
of  laborers,  and  one  class  alone.  The  merchant  and  his  clerks, 
the  restaurant  keeper  with  his  employ&,  the  clothing  house  pro- 
prietor, the  blacksmith,  the  liveiy  stable  keeper,  the  owners  of 
street-car  lines,  and  people  engaged  in  every  other  brandh  of  bus- 
iness, are  each  and  all  allowed  to  open  thar  respective  places  of 
business  on  Sunday  and  tnmsact  their  ordinary  business  if  they 
desire,  but  the  barber,  and  he  alone,  is  required  to  close  his  place 
of  business.  The  barber  is  thus  deprived  of  property  without 
due  process  of  law,  in  direct  violation  of  the  constitutions  of  the 
United  States  and  of  this  state. 

In  MiUett  v.  People,  117  HI.  294,  67  Am.  Hep.  869,  the  va- 
lidity  of  an  act  of  the  legislature  requiring  owners  and  operators 
of  coal  mines  to  weigh  coal  in  a  certsin  specified  manner  arose, 
and  it  was  held  not  competent  for  the  legislature  to  single  out 
owners  and  operators  of  coal  mines  and  provide  that  they  should 
bear  burdens  not  imposed  on  other  owners  of  property  or  employ- 
ors  of  labor,  and  prohibit  them  from  making  contracts  which  it 
is  competent  for  other  owners  of  property  or  employers  of  labor 
to  make,  and  that  such  legislation  cannot  be  sustained  as  an  ex- 
orcise of  the  police  power. 

In  Frorer  v.  People,  141  HI.  171,  where  the  validity  of  an  act 
of  the  legislature  arose  which  prohibited  persons  ••*  engaged 
in  mining  or  manufacturing  frcmi  keeping  stores  for  furnishing 
supplies,  tools,  clothing,  provisions,  or  groceries  to  their  em- 
pIoy&  while  so  engaged  in  mining  or  manufacturing,  the  law 
was  held  to  be  in  conflict  with  the  constitution.  In  the  decision 
of  the  case  it  is,  among  other  things,  said:  "The  privilege  or  lib- 
erty to  engage  in  or  control  the  business  of  keeping  and  selling 
clotliing,  provisions,  groceries,  tools,  etc.,  to  employ^,  is  one  of 
profit — of  presumptive  value;  and  thus,  by  the  effect  of  these 
sections,  what  the  employers  in  other  industries  may  do  for  their 
pecuniary  gain  with  impunity,  and  have  the  law  to  protect  and 
enforce,  the  miner  and  manufacturer,  under  precisely  tbe  same 
circumstances  and  conditions,  arc  prohibited  from  doing  for  their 
pecuniary  gain.  The  same  act,  in  substance  and  in  principle,  if 
done  by  the  one  is  lawful,  but  if  done  by  the  other  is  not  only 
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onlawf nl^  but  m  misdemeanar.  •  •  •  •  The  priTilege  of  contncU 
ing  k  both  a  liberty  and  a  property  right,  and  if  A  la  denied  the 
fight  to  oontiaot  and  acquire  properly  in  a  manner  whidi  he  haa 
hitherto  enjoyed  under  the  law,  and  which  B,  0,  and  D  are  stall 
allowed  by  the  kw  to  enjoy,  it  is  clear  that  he  is  depriyed  of 
both  liberty  and  property  to  i^e  extent  that  he  is  thus  denied  the 
right  to  contract/' 

In  Ramsey  y.  People,  142  HL  880»  the  case  laet  cited  was 
^oted  with  approyal,  and  it  was  held  that  the  act  of  1881,  which 
requires  the  owneta  and  openitors  of  coal  mines,  when  the  miner 
is  paid  on  the  basis  of  the  amount  of  coal  mined  and  delireied  by 
him,  to  wdgh  the  coal  on  pit  can  befoie  it  is  screened,  and  to 
pay  on  such  weights,  is  in  yiolation  of  section  2  of  article  2  of 
the  state  constitation,  as  depriying  a  dass  of  persons  of  tiie  lib- 
•erty  and  properly  right  of  making  contracts  without  due  prooea 
of  law. 

In  Braceyille  Coal  Co.  y.  People,  147  HI.  66,  87  Am.  St.  Bep. 
206,  the  question  of  the  yalidity  of  an  act  of  the  legislature  arose 
which  required  certain  specified  corporationsto  paytheiremploy& 
^^^  their  wages  weekly.  It  was  held  that  as  the  act  was  applicable 
only  to  certain  corporations,  and  did  not  operate  upon  all  cor- 
porations for  pecuniary  profit,  and  indiyiduals,  it  was  unconsti- 
tutional, as  depriying  the  corporations  affected  thereby  of  the 
right  of  liberty  and  property,  without  due  process  of  law.  In 
apeaking  of  the  term  ^^berty,^'  as  used  in  the  constitution,  it  is 
there  said:  ^^There  can  be  no  liberty  protected  by  goyemmeut 
that  is  not  regulated  by  such  laws  as  will  prescnre  the  right  of 
-each  citizen  to  pursue  his  own  advancement  and  happiness  in 
his  own  way,  subject  only  to  the  restraints  necessary  to  secure 
the  6ame  right  to  all  others.  The  fundamental  principle  upon 
which  liberty  is  based  in  free  and  enlightoned  goyemment  is 
equality  under  the  law  of  the  land.  It  has  accordingly  been 
eyerywhere  held  that  H'berty,  as  that  term  is  used  in  the  constitu- 
tion, means  not  only  freedom  of  the  citizen  from  seryitude  and 
restraint,  but  is  deemed  to  embrace  the  right  of  eyery  man  to  be 
free  in  the  use  of  his  powers  and  faculties,  and  to  adopt  and  pur- 
sue such  ayocation  or  calling  as  he  may  choose,  subject  only  to 
the  restraints  necessary  to  secure  the  common  welfare.'' 

In  RHchie  y.  People,  155  HI.  98,  46  Am.  St.  Bep.  815,  the 
question  aroee  in  regard  to  the  yalidity  of  a  statute  which  pro- 
▼ided  that  no  female  shall  be  employed  in  any  factory  or  work- 
shop more  tSmi  eight  hoars  in  any  one  day  or  foily-dght  houit 
in  any  one  week,  and  it  was  held  that  tiie  right  to  labor  or  employ 
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labor^  and  make  contracts  in  respect  thereto,  upon  such  terms  as 
may  be  agreed  upon^  is  both  a  liberty  and  a  property  right,  and 
is  included  in  the  guaranty  of  section  2  of  article  2  of  the  oonsti- 
tution,  and  that  the  act  prohibiting  the  employment  of  females 
in  any  factory  or  workshop  for  more  than  eight  hours  a  day  is 
vmconstitutional,  as  being  partial  and  discriminating  in  its  char- 
acter. In  the  decision  of  the  case  it  is  said:  ^laboi  is  property, 
and  the  laborer  has  the  same  right  to  sell  his  labor  and  to  con- 
tract with  reference  ®^  thereto  as  has  any  other  property  owner. 
In  this  country,  the  legislature  haa  no  power  to  prevent  persona 
who  are  sni  juris  from  making  their  own  contracts,  nor  can  it 
interfere  with  the  freedom  of  contract  between  the  workman  and 
the  employer.*' 

If  the  legislature  has  no  power  to  prohibit,  by  law,  a  woman 
from  being  employed  in  a  factory  or  workshop  more  than  eight 
hours  in  any  one  day  or  forty-eight  hours  in  a  week,  upon  what 
principle,  it  may  be  asked,  has  the  legislature  the  right  to  pro- 
hibit a  barber  from  laboring  and  receiying  the  fruits  of  his  la- 
bor during  any  number  of  hours  he  may  desire  to  work  during 
the  week?  If  a  woman  may  be  allowed  to  determine  the  numlber 
of  hours  she  may  work  in  a  week,  why  not  allow  a  barber  the 
same  right?  Moreover,  if  the  merchant,  the  grocer,  the  butcher, 
the  druggist,  and  those  engaged  in  other  trades  and  callings  are 
allowed  to  open  their  places  of  business  and  carry  on  their  re- 
epective  avocations  during  seven  days  of  the  week,  upon  what 
principle  can  it  be  held  that  a  person  who  may  be  engaged  in 
the  business  of  barbering  may  not  do  the  same  thing?  Why 
should  a  discrimination  be  made  against  that  calling,  and  ths^ 
alone? 

But  it  is  said  the  law  may  be  sustained  tinder  the  police  power 
of  the  state.  In  Tiedeman  on  Limitation  of  Police  Powers,  sec- 
tion 85,  the  author  says:  ^The  state,  in  the  exercise  of  its  police 
power,  is,  as  a  general  proposition,  authorized  to  subject  all  occu- 
pations to  a  reasonable  regulatioai,  where  such  regulation  is  re- 
quired for  the  protection  of  the  public  interest  or  for  the  public 
welfare.  It  is  also  conceded  that  there  is  a  limit  to  the  exercise 
of  this  power,  and  that  it  is  not  an  unlimited,  arbitrary  power,, 
which  would  enaible  the  legi£tlature  to  prohibit  a  business  the 
prosecution  of  which  inflicts  no  damage  upon  others."  The  au- 
thor also  lays  down  the  rule  that  it  is  within  the  discretion  of  the 
legislature  to  institute  such  regulations  when  a  proper  case 
ariaes.  But  '^^  it  is  a  judicial  question  whether  tiie  trade  or 
calling  is  of  such  a  nature  as  to  justify  police  regulation. 
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In  MiUett  y.  People^  117  111.  294,  67  Am.  Bep.  869,  in  tpeak- , 
ing  of  the  police  powers  of  the  state  as  applicable  to  the  case 
then  before  the  court,  it  is  said:  ^^heir  requirements  hare  no 
tendency  to  insure  the  personal  safety  of  the  miner,  or  to  pro- 
tect his  property  or  the  property  of  others.  They  do  not  meet 
Dwarris*  definition  of  police  regulations.  They  do  not  have  ref- 
erence to  the  comfort,  the  safety,  or  the  welfare  of  society:  Pot- 
ter's Dwanis  on  Statutes,  458.  In  Austin  y.  Mnrray,  16  Pick. 
121,  it  -was  said:  'The  law  will  not  allow  the  rights  of  property 
to  be  inyaded  nnder  the  guise  of  a  police  regulation  for  the  pro- 
motion of  health,  when  it  is  manifest  that  such- is  not  the  object 
and  purpose  of  the  regulation':  See,  also,  Watertown  y.  Mayo, 
109  Mass.  315, 12  Am.  Bep.  694,  and  cases  referred  to  in  Matter 
of  Application  of  Jacobs,  98  N.  T.  109'';  50  Am.  Bep.  636. 

In  Coolej's  Constitutional  Limitations,  section  484,  in  speak- 
ing in  reference  to  a  regulation  made  for  one  class  of  citizens,  it 
is  said:  'distinctions  in  these  respects  must  rest  upon  some  rea- 
son vpon  which  they  can  be  defended — like  the  want  of  capac- 
ity in  infants  and  insane  persons;  and  if  the  legislature  should 
undertake  to  proyide  that  persons  following  some  specified  law- 
ful trade  or  employment  shall  not  haye  capacity  to  make  con- 
tracts or  receiye  conveyances,  •  •  •  •  or  in  any  other  way  to 
make  such  nse  of  their  property  as  was  permissible  to  othens,  it 
can  scarcely  be  doubted  that  the  act  would  transcend  the  bounds 
of  legislative  power,  even  though  no  express  constitutional  pro- 
yision  eonld  be  pointed  out  with  which  it  would  come  in  con- 
flict." 

It  will  not  and  cannot  be  claimed  that  the  law  in  question 
was  passed  as  a  sanitary  measure,  or  that  it  has  any  relation 
whatever  to  the  health  of  society.  As  has  been  heretofore  seen, 
as  a  general  rule  a  police  regulation  has  reference  to  the  health,- 
comfort,  safety,  and  welfare  of  society.  How,  it  may  be  asked, 
IB  the  health,  comfort^  *®®  safety,  or  welfare  of  society  to  be 
injuriously  affected  by  keeping  open  a  barber  shop  on  Sunday? 
It  is  a  matter  of  common  observation  that  the  barber  business, 
as  carried  on  in  this  state,  is  both  quiet  and  orderly.  Indeed, 
it  is  shown  by  the  evidence  incorporated  in  the  record  that  the 
barber  business,  as  conducted,  is  quiet  and  orderly — ^much  more 
•0  than  many  other  departments  of  business.  In  view  of  the 
nature  of  the  bu^ness  and  the  manner  in  which  it  is  carried  on, 
it  is  difficult  to  perceive  how  the  rights  of  any  person  can  be 
affected*  or  how  the  comfort  or  welfare  of  society  can  be  dis- 
turbed.   If  the  act  were  one  calculated  to  promote  the  health. 
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comfort^  safety,  and  welfare  of  eodetj^  tben  it  might  be  regarded 
ae  an  ezerciae  of  the  police  power  of  the  state.  In  Toledo  etc 
By.  Co.  T.  Jackaonville,  67  HI.  87, 16  Am.  Bep.  611,  it  was  held 
that  if  the  law  prohibits  thet  which  is  harmlesB  in  iiself,  or  re- 
quires that  to  be  done  which  does  not  tend  to  promote  the  health, 
comfort,  safety,  or  welfare  of  society,  it  will  in  such  case  be  an 
anauthorized  exercise  of  power,  and  it  will  be  the  dniy  of  tiie 
courts  to  declare  stieh  legislation  Toid.  In  Bitchie  t.  People, 
155  m.  98,  46  Am.  St.  Bep.  315,  in  spealdng  of  the  police  power 
of  the  state,  the  court  said:  '^The  police  power  of  the  state  is  that 
power  which  enables  it  to  promote  the  health,  comfort,  safety, 
and  welfare  of  society.  It  is  yery  broad  and  fajr-reachii^,  but  is 
not  without  its  limitations.  LegisUiTe  acts  passed  in  pursu- 
ance of  it  mnist  not  be  in  conflict  with  the  constitution,  and  must 
haye  some  relation  to  the  ends  sought  to  be  accomplished — that 
is  to  say,  to  the  comfort,  welfare,  or  safety  of  society.  Where 
the  ostensible  object  of  an  enactment  is  to  secure  the  public  com- 
fort,  welfare,  or  safety,  it  must  appear  to  be  adapted  to  that  end. 
It  cannot  invade  the  rights  of  person  and  property  under  tha 
guise  of  a  mere  police  regulation,  when  it  is  not  such  in  fact; 
and  where  such  an  act  takes  away  the  property  of  a  citizen  or 
interferes  with  his  personal  liberty,  it  is  the  pnmnce  of  the 
courts  to  determine  whether  '^^  it  is  really  an  appropriate 
measure  for  the  promotion  of  the  comfort,  safely,  and  welfare 
of  society.*^ 

We  do  not,  therefore,  think  the  law  was  authorized  by  the  po- 
lice power  of  the  state.  If  the  public  welfare  of  the  state  de* 
mauds  that  all  business  and  all  labor  of  every  description,  except 
-works  of  necessity  and  charity,  should  cease  on  Sunday,  the  fint 
day  of  the  week,  and  that  day  should  be  kept  as  a  day  of  rest, 
•the  legislature  has  the  power  to  enact  a  law  requiring  all  pei^ 
sons  to  refrain  from  their  ordinary  callings  on  that  day:  Cooley's 
Conatitutional  Limitations,  725.  AH  will  then  be  placed  on  a 
perfect  equality,  and  no  one  can  complain  of  an  unjust  discrim- 
ination. But  when  the  legislature  undertakes  to  single  out  one 
class  of  labor  harmless  in  itself,  and  condemn  that  and  that 
alone,  it  transcends  its  legitimate  powers,  and  its  action  cannot 
be  sustained. 

The  judgment  will  be  reversed. 

Mr.  Justice  Wilkin, 


SUNDAY.— AT  COMMON  LAW,  acts  performed  ea  Sonday  were 
vaUd  unlesB  expressly  prohibited:  Amis  t.  Kyle^  2  Tafg.  81;  M  Am^ 
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Dee.  408;  Kepner  ▼.  Keefer,  6  Watts,  2S1;  81  Am.  Dec.  400,  and  note; 
Adams  ▼.  Hamell,  2  Doug.  78;  43  Am.  Dec.  455,  and  note.  6ee,  also, 
the  note  to  Boberts  t.  Barnes,  48  Am.  St  Rep.  647. 

SUNDAY-<»NSTITUTIONAL  LAW.— A  statute  makinfir  It  nn- 
lawful  for  barbers  to  carry  on  their  business  on  Sunday,  and  except- 
ing from  its  operation  sncb  persons  engaged  In  such  business  as  con- 
scientiously believe  the  seventh  day  of  the  week  should  be  observed 
as  Sunday,  and  actually  refrain  from  secular  business  on  that  day. 
Is  not  unconstitutlanal  as  class  legislation,  nor  as  depriving  any  per- 
son <^  life,  liberty,  or  property  without  due  process  of  law:  People 
V.  BeUet  09  Mich.  151;  41  Am.  St.  Rep.  689.  A  Sunday  law  making 
It  a  misdemeanor  ''for  any  person  engaged  in  the  business  of  baking, 
to  engage  or  permit  others  in  his  employ  to  engage  in  the  bus1nes5i 
of  baking  for  the  purpose  of  sale, between  the  hours  of  6  o'clock  P.  M. 
on  Saturday  and  6  o'clock  P.  M.  on  Monday  is  a  special  law,  and  as 
such  unconstitutional:  Ex  parte  Westerfleld,  55  Oal.  550;  86  Am. 
Rep.  47.  See  on  this  subject  the  note  to  Liberman  v.  State,  18  Am. 
St.  Rep.  795,  and  the  extended  note  to  City  Council  v.  Benjamin,  49 
Am.  Dec.  616. 

The  precise  question  Involved  In  the  principal  case  was  presented 
to  the  court  of  appeals  of  New  York  in  People  v.  Haynor,  149  N.  Y. 
195,  In  which  a  majority  of  the  court  sustained  the  constitutionality 
of  the  act.  Judges  Gray  and  Bartlett  dissenting:  See  post,  p.  000. 
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NOrrCEJ-PUBLIOATlON  OP— PUBDIO  NEWSPAPER.— A 
statute  requiring  that  execution  sales  of  real  estate  shall  be  adver- 
tised in  a  public  newspaper  Is  complied  with  by  publication  in  a 
weekly  law  journal  containing  both  legal  and  general  news  of  Im- 
portance to  the  public,  and  having  a  large  circulation  among  both 
laymen  and  lawyers. 

NOTICE— PUBLICATION— STJFIPrCIEXNCT  OP  CBRTIPI- 
GATE.— A  certificate  of  publication  of  notice  of  a  judicial  sale  in  & 
newspaper  publlarhed  by  a  corporation.  If  made  by  Its  agent  ex- 
pressly authorized  by  It  to  make  such  certificates  with  the  corporate 
seal  attached,  is  suflldent,  although  such  agent  la  not  its  president 
or  other  officer. 

W.  J.  Watts,  (for  the  appellant 

C.  A.  Squire  and  Yoxing,  Makell  &  Bradley,  for  the  appellee. 

»^  MAQBTJDEB,  J.  This  is  a  motion  by  appellant  in  the 
circuit  court  of  Cook  county  to  set  aside  a  dierifPs  sale  of  land^ 
made  under  an  execution  issued  upon  a  judgment  rendered 
against  appeUant  and  in  favor  of  appellee.  The  grounds  upon 
which  it  is  moved  to  set  aside  the  sale  are,  that  the  Chicago  Law 
Janmal  Weekly,  in  which  the  notice  of  the  sale  was  published, 
IS  not  a  public  newspaper  within  the  meaning  of  the  statute,  and 
that  tibe  certificate  of  the  publication  of  the  notice  is  not  such  « 
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certificate  of  notice  as  the  law  requires.  The  comt  below,  after 
heariiig  eyidenoe  in  support  of  and  against  the  motion^  found  the 
^^^  facts  against  the  appellant  upon  both  of  the  grounds  named 
in  the  motion,  and  refused  to  hold  the  law  to  be  with  the  de- 
fendant, either  as  to  the  character  of  the  journal  in  question  or 
as  to  the  sufficiency  of  the  certificate  of  publication.  The  mo- 
tion was  thereupon  denied^  and  an  appeal  was  taken. 

1.  The  first  question  is,  whether  the  Chicago  Law  Journal 
Weekly  is  a  public  newspaper  within  the  meaning  of  the  statute. 

Section  14,  chapter  77,  of  the  Bevised  Statutes  of  Illinois  pnn 
Tides:  "No  real  estate  shall  be  sold  by  virtue  of  any  execution 
aforesaid,  except  at  public  vendue,  between  the  houis  of  nine  in 
the  morning  and  the  setting  of  the  sun  on  the  same  day,  nor  un- 
less the  time  (specifying  the  particular  hour  of  said  day  at  which 
said  sale  shall  commence)  and  the  place  of  holding  such  sale 
shall  have  been  previously  advertised  three  successive  weeks,  once 
in  each  week,  in  a  public  newspaper  printed  and  published  in  the 
county  where  said  sale  shall  be  made.'' 

Section  5,  chapter  100,  of  the  Bevised  Statutes  of  Illinois  en- 
acts that  "when  any  notice  is  required  by  law  or  contract  to  be 
published  in  a  newspaper  (unless  otherwise  expressly  provided  in 
the  contract),  it  shall  be  intended  to  be  in  a  secular  newspaper 
of  general  circulation,  published  in  the  city,  town,  or  county,  or 
some  paper  especially  authorized  by  law  to  publish  legal  notices 
in  the  city,  town,  or  county." 

The  testimony  of  Fred  L.  Morrison,  hereinafter  named,  was  to 
the  effect  that  said  Chicago  Law  Journal  Weekly  is  a  secular 
newspaper  of  general  circulation,  printed  and  published  in  the 
city  of  Chicago,  county  of  Cook,  state  of  Illinois;  that  said  pa- 
per, copies  of  which  are  shown  to  the  court,  is  a  newspaper  of 
sixteen  pages  of  twelve  and  one-half  inches  in  length  and  ten 
inches  in  width,  and  is  published  weekly,  on  Friday  of  each  and 
every  week,  and  circulates  among  lawyers  and  laymen;  that  be- 
sides the  reports  of  decisions  of  courts  of  record,  of  courts  •*• 
of  review  and  of  appellate  jurisdiction  and  a  digest  of  cases,  it 
contains  news  of  general  nature,  of  current  events  and  of  gen- 
eral importance  to  the  public;  that  the  average  weekly  circulation 
of  said  Chicago  Law  tfoumal  Weekly  is  three  thousand  eight 
hundred  and  seventy-five  copies. 

Upon  substantially  the  same  evidence  as  <Hie  above,  the  sev- 
eral papers  named  in  the  following  cases,  Kerr  v.  Hitt,  75  HI.  51, 
Eailton  v.  Lauder,  126  111.  219,  and  Maas  v.  Hess,  140  HL  576, 
were  held  to  be  secular  newspapers  of  general  circulation  within 


Haj,  1896.]  Pentzel  v.  Squirb.  875 

the  meaniBg  of  said  8ecti(m  6  of  chapter  100.  Upon  the  author- 
ity of  the  cases  referred  to,  the  Chicago  Lair  Journal  Weeklj 
onist  be  regarded  as  a  secular  newspaper  of  general  circulation 
within  the  meaning  of  that  section.  We  think,  also,  that,  being 
a  secular  newspaper  of  general  circulation  within  the  meaning 
of  section  5,  it  cannot,  in  the  light  of  the  foregoing  testimony, 
be  regarded  otherwise  than  as  a  public  newspaper  within  the 
mesning  of  section  14  of  chapter  77. 

2.  The  certificate  of  publication  of  the  notice  of  the  sale  as 
introduced  in  evidence  is  as  follows: 

^his  is  to  certify^  that  the  notice,  a  true  copy  of  which  is 
hereto  annexed,  iras  published  in  the  Chicago  Law  Journal 
Weekly,  a  secular  newspaper  of  general  circulation,  published 
weekly  in  l^e  city  of  Chicago,  Cook  county  and  state  of  Illinois, 
by  the  Law  Jouroal  Print,  a  corporation  oTisting  under  the  lawa 
of  the  state  of  Illinois,  three  tiines,  for  three  weeiks  suocessiyely; 
that  the  date  of  the  first  publication  was  the  Slst  day  of  Janu- 
ary, A.  D.  1896,  and  the  last  publication  was  the  14tii  day  of 
February,  A.  D.  1896. 

*lin  testimony  wihereof ,  the  Law  Journal  Print  has  caused  this 
certificate  to  be  signed  by  its  authorized  agent,  and  the  corporate 
seal  thereof  to  be  affixed  this  15th  day  of  February,  A.  D.  1896* 

[Seal]  'TLAW  JOURNAL  PEINT, 

'Tred  L.  Morrison,  Authorized  Agent.'' 

The  statute  respecting  certification  bf  legal  notices  provides: 
That  w-hen  any  notice  shall  be  required  by  law,  or  the  order  of 
court,  or  by  any  contract,  to  be  published  in  any  newspaper,  and 
no  other  mode  of  proving  ^^  the  same  is  provided,  the  certifi- 
cate of  the  publisher,  by  himself  or  his  authorized  agent,  with  a 
written  or  printed  copy  of  such  notioe  annexed,  stating  the  num-' 
ber  of  times  which  the  same  shall  have  been  published,  and  the 
dates  of  the  first  and  last  papers  co(Ditalning  the  same,  shall  be 
sufficient  evidence  of  the  publication  therein  set  forth'':  8  Starr 
and  Curtis'  Annotated  Statutes,  1674. 

The  objection  is  made  to  the  notice  that  the  statute  contem- 
plates a  certificate  made  by  the  publisher  or  his  authorized  agent, 
and  that  the  only  person  whom  a  corporation  can  duly  authorize 
as  its  agent  is  the  person  who  keeps,  or  is  supposed  to  keep,  its 
corporate  seal — the  secretary  of  the  corporation. 

In  Maass  t.  Hess,  140  HI.  677,  it  was  said:  'There  !s  no  force 
in  the  objection  that  the  paper  is  published  by  a  corporation. 
Proof  of  publication  may  be  made  by  the  authorized  agent  of 
the  publisher,  as  well  as  by  the  publisher.    A  corporation  may 
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certainly  have  an  authorized  agent  as  well  as  an  individual  oar 
copartnership/'  It  was  conceded  that  the  Law  Journal  Print 
was  a  corporation  duly  organized  under  the  laws  of  Illinois.  It 
was  proven  from  the  minutes  of  the  board  of  directors  of  that 
corporation  that^  on  February  3,  1896^  said  board  passed  a  •res- 
olution appointing  Fred  L.  Morrison  agent  of  said  Law  Journal 
Prints  and  authorized  him  to  certify  to  all  the  certificates  re- 
quired to  be  made  in  the  publications  of  the  Chicago  Law  Jour- 
nal Weekly. 

As  a  general  rule^  in  the  absence  of  an  act  of  the  legislature 
or  provision  made  by  by-laws^  a  corporation  acts  through  its  pres- 
identy  he  being  the  legal  head  of  the  body;  and  in  Bass  v.  People^ 
159  IlL  207y  it  was  held  that  a  certificate  of  publication,  signed 
by  the  president  of  a  corporation  publishing  a  newspaper,  was 
sufficient  In  that  case,  the  act  performed  by  the  president  was 
presumed  to  be  legally  done  and  binding  on  the  corporation. 
But  we  see  no  reason  why  a  corporation  may  not,  by  a  resolutioii 
of  its  board  of  directors,  designate  a  particular  ^^^  person  to  act 
as  its  authorized  agent  in  the  performance  of  a  spedfled  duty^ 
such  SB  certifying  to  notices  of  publication:  Smith  v.  Smith,  63 
111.  493. 

In  Smith  v.  Smith,  6S  111.  493,  it  was  held  that  a  deed,  signed 
by  the  vice-president  of  a  corporation  under  the  corporate  seal^ 
but  not  countersigned  by  the  secretary,  was  well  executed. 

In  Hertig  v.  People,  159  111.  237,  50  Am.  St  Bep.  162,  the 
certificate  was  signed  by  the  president  of  the  publishing  corpo- 
xation  without  the  corporate  seal,  and  it  was  there  said  that  it 
would  have  been  an  unnecessary  ad;  to  seal  the  certificate  with 
a  corporate  seal.  In  the  present  case,  the  corporate  seal  was  at- 
tached to  the  certificaite,  and,  as  the  authorized  agent  was  author- 
ized to  sign  the  certificate,  we  cannot  regard  it  as  invalid  because 
it  was  not  countersigned  by  the  secretary. 

Gases  are  referred  to,  arising  und^  a  statute  which  provided 
for  an  affidavit  of  the  publication  of  the  notice  by  the  printer, 
or  the  foreman  of  the  printer,  and  holding  that  such  an  affidavit 
was  insufficient  when  the  affiant  did  not  swear  that  he  was  the 
printer  or  foreman,  etc:  Hill  v.  Hoover,  6  Wis.  354;  Ivsfrdie  v. 
Spaulding,  32  Wis.  394  Here,  the  certificate  states  on  its  face 
that  the  publishing  corporation  has  caused  it  to  be  signed  by  its 
authorized  agent,  and  the  corporate  seal  to  be  affixed.  This 
statement  in  the  body  of  the  certificate,  taken  in  connection  with 
the  signature  of  Fred  L.  Morrison  as  authorized  agent,  would 
seem  to  be  sufficient  under  the  doctrine  of  the  cases  referred  to» 
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In  Hertig  ▼.  People,  159  Id  237,  50  Am.  SL  Eep,  162,  where 
the  certificate  was  signed  by  the  president  of  the  corporation,  it 
was  said  that  the  matters  set  forth  in  the  certificate  were  certified 
to  by  an  indiyidnal,  and  thftt  ''the  corporation  eonid  certify  to 
nothing.*' 

The  certificate  here  does  not  proceed  as  follows:  ^,  Fred  L. 
Morrison,  authorized  agent  of  the  Law  Journal  Print,  a  corpom- 
tion  publishing  a  newspaper  known  as  ^^  the  Chicsgo  Lanr 
Journal  Weekly,  do  hereby  certif y,''  etc.,  after  the  manner  of  the 
certificates  set  forth  in  Bass  y.  People,  159  111.  207,  and  Hertig 
T.  People,  159  HL  237;  60  Am.  St  Bep.  162.  Yet,  ai  it  proceeds,. 
in  general  terms,  '^This  is  to  certify,'^  etc.,  and  is  signed  in  such 
m  way  that  it  can  be  regarded  as  l^e  certificate  of  the  authorized 
agent  as  well  as  of  the  corporation,  we  do  not  regard  it  as  mffi- 
tiently  obnoxious  to  the  Tiews  expressed  in  Hertig  t.  People,  15^ 
m.  237,  50  Am.  St  Bep.  162,  to  jurtify  ns  in  boldmg  it  to  be 
tnyalid. 

The  judgment  of  the  circuit  court  is  affirmed* 


MBQAL  N0TTCB&-PITBLI0ATION  OF  PTJBUO  NBW8PA. 
FICR.— A  Jounud  published  we^Aly,  of  general  cfrculatloii«  deroteA 
inlmarO J  to  tbe  Interests  of  tbe  legal  profession  and  the  dlssemina* 
tion  of  legal  news,  but  also  containing  matten  of  Interest  to  the 
general  public,  such  as  personal  items»  notices  of  passing  erents^ 
general  trade  adyertisements,  and  the  like,  is  a  newspaper  within  the* 
meaning  of  the  Michigan  statute  proyiding  for  the  publication  of 
legal  notices:  Lynch  v.  Judge  of  Probate,  101  Mich.  171;  46  Am.  BL 
Bep.  404.  Bee,  also,  the  extended  note  to  Lincoln  t.  Wilght,  63  Aau 
Dec  9SL 


SOHUBRMANN    V.    DWELLING    HoUSB    InSURANOB    Ca 

[151  ILUNOn,  487.] 

INgURANOBl-VAOANOY  OF  PRBMISES^-QUBSTION  FOR 
JURY.— Whether  a  hnfldlng  Is  vacant  or  unoccupied,  within  the 
meaning  of  an  insurance  policy,  at  the  time  a  loss  hy  fire  occurs,  is 
a  question  of  fact  for  determination  by  the  jury. 

IN«TJRANCB— VACANCY  OP  PREMISES.— The  meaning  of 
the  term  "vacant  or  unoccupied,**  as  used  in  a  policy  of  insurance,. 
and  Its  construction  with  other  clauses,  is  a  question  of  law. 

TRIAL— QUESTION  FOR  COURT.— Whether  there  is  any  evi- 
dence legally  tending  to  proTO  a  fact  to  authorize  Its  submission  to 
fhe  jury,  is  to  be  determined  by  the  court. 

VTOIDIOT— WHEN  COURT  BfAY  DIRECT.— If  the  evidence 
k  not  sQfflclent  to  support  a  yeidict  for  the  plaintiff,  or  If  one,  If 
ftnmd,  must  be  set  aside»  the  court  may  direct  a  finding  for  the  de* 
ftadant* 
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INSURANCB-iOONSTRnOTION  CW  POUOY.— An  Insurance 
policy  mast  be  liberany  construed  in  faTor  of  the  assured,  bnt  con- 
stnietion  mnst  not  make  a  new  contract  for  the  parties. 

INSURANOB— VAOANOr  OF  PBBMISBS— KNOWI4BDOB 
OF  INSURED.— The  enforcement  oif  a  corenant  in  a  policy  of  insur- 
ance, that  the  premises  becoming  vacant  and  unoccupied  shall  cause 
a  forfeiture,  cannot  be  made  to  depend  upon  the  knowledge  of  the 
insured  as  to  the  fact  of  such  yaoancy. 

IN«URANCE>-VAOANCT  OF  PRBMI6IS.— A  dwelling  or  ten- 
«ment  house  is  vacant  and  unoccupied  if  the  occupant  or  occupants 
have  moved  out,  although  some  trifling  articles  of  furniture  of  little 
value  are  left  in  one  of  the  rooms;  and,  if  Jt  is  destroyed  while  in 
auch  condition,  the  loss  is  forfeited  under  a  covenant  in  a  policy  (tf 
Insurance,  exempting  from  liability  for  loss  If  the  insured  premises 
shall  be  or  become  "vacant  or  unoccupied.*' 

Action  upon  an  infiorance  policy  to  recover  for  the  loss  of  a 
building  by  fire.  This  building  was  a  tenement  house,  and,  at 
the  time  of  the  fire,,  all  of  tihe  tenants  had  moved  out  under 
the  request  of  the  insured^  upon  the  statement  that  be  desired, 
and  proposed  to  have,  the  house  repaired.  A  few  artkdeB  belong- 
ing to  one  of  the  former  tenants  remained  in  the  room  formerly 
occupied  by  him.  The  policy  of  insurance  covering  the  build- 
ing provided  that  it  should  be  void,  if  the  building  therein  de- 
scribed should  '%e  or  become  vacant  or  unoccupied  or  not  in 
use.''  The  pkdntifl  contended  that  the  building  was  not  va- 
cant, or  unoccupied,  within  the  meaning  of  the  policy,  and  that^ 
even  if  it  was,  he  had  a  right  under  the  circumstances  to  believe 
theit  it  was  occupied,  and  had  no  notice  of  its  being  vacant,  and 
that  it  was  a  queetion  of  fact  for  the  jury  to  determine  whether 
it  was  vacant  within  the  meaning  of  the  policy.  The  trial  couit 
instructed  the  jury  to  find  for  defendant.  Verdict  and  judg- 
ment accordingly.    Plaintiff  appealed. 

J.  M.  Hamilton,  for  the  appellant. 

Harbert  &  Daley,  for  the  appellee, 

^  PHILLIPS,  J.  Whether  a  building  is  vacant  or  nnoe- 
cupied  at  the  time  a  loss  by  fire  occurs  is  a  question  of  fact,  for 
determination  by  the  jury.  What  is  meant  by  the  term  ''vacant 
or  unoccupied,*'  as  used  in  a  policy,  and  its  construction  with 
other  clauses,  is  a  question  of  law:  Phoenix  Ins.  Co.  t.  Tucker, 
92  HI.  64;  34  Am.  Eep.  106.  The  queetion  of  fact,  depending 
on  the  preponderance  of  the  evidence,  is  for  the  jury.  Whether 
there  is  any  evidence,  legally  tending  to  prove  a  fact,  to  airthor- 
ize  its  submission  to  the  jury,  is  to  be  determined  by  the  court: 
Bartelott  v.  International  Bank,  119  HI.  269.    Where  the  ovi- 


May,  1896.]    Schueumann  v.  Dwelling  Houbb  Ins.  Co.     379 

dence  is  not  sufficient  to  support  a  rerdict  for  the  plaintiff^  or  if 
one^  if  found,  mufit  be  set  aside,  the  court  may  direct  the  find* 
ing:  Simmona  v.  Chicago  etc.  B.  B.  Co.,  110  111.  S40. 

An  insurance  policy  will  be  liberally  construed  in  faror  of  the 
assured,  but  construction  will  not  make  a  new  eontroct  for  the 
parties  or  disregard  the  evidence  at  ezpiessed.  The  covenant 
in  tliis  policy,  that  the  premises  becoming  vacant  and  unoccupied 
would  cause  a  forfeiture  and  avoidance,  can,  on  no  principle  of 
GODstruction,  be  made  to  depend  upon  the  plaintiff's  knowledge 
at  the  fact  In  Moore  v.  Phoenix  Ins.  Co.,  64  N.  H.  140,  10 
Am.  St  Bep.  384,  it  was  held  that  a  dwelUng-houte  in  whidi 
no  one  lives,  but  in  which  e  former  occupant  left  some  trifling 
articles  of  furniture  of  little  value  and  of  no  use  elsewhere,  was 
vacant  and  unoccupied,  within  the  meaning  of  the  tenns  ^^^  of 
the  policy.  To  the  same  effect  are  Continental  Ins.  Co.  v.  Kyle, 
124  Ind.  132;  19  Am.  St  Bep.  77;  and  Feshe  v.  Council  Bluffs 
Ins.  Co.,  74  Iowa,  676. 

There  is  a  strong  authority  in  support  of  the  rule  that  the 
meaning  of  the  term  ^'vacant  or  unoccupied''  is  that  the  house 
is  without  an  occupant — that  is,  no  one  living  in  it:  North 
American  Fire  Ins.  Co.  v.  Zaenger,  63  111.  464;  American  Ins. 
Co.  V.  Padfield,  78  111.  167;  Fitzgerald  v.  Connecticut  Fire  Ins. 
Co.,  64  Wit.  463;  Aleton  v.  Old  North  State  Ins.  Co.,  80  N.  C. 
326. 

The  evidence  in  this  record  already  shows  the  premises  were 
vacant  and  unoccupied,  within  the  meaning  of  the  conditions 
of  the  poUcy,  and  by  the  terms  of  the  contract  a  forfeiture  and 
aroidance  resulted  from  that  fact. 

It  was  not  error  to  instruct  the  jury  to  find  for  the  defend- 
ant, and  it  was  not  error  in  the  appellate  court  to  affirm  that 
judgment    The  judgment  of  the  appellate  court  is  affirmed. 

TRIAT-r— DIRECTING  VDRDrCT.— If  the  evidence  clearly  estab- 
lishes  the  rl^ht  of  the  plaintiff  to  recoyer,  and  no  defense  is  proren, 
it  is  proper  for  the  court  to  d1i«ct  a  verdict  for  the  plaintiff,  but  not 
otherwise:  Moore  v.  Baker,  4  Ind.  App.  115;  51  Am.  St.  Hep.  203,  and 
note.  If  the  evidence  is  of  such  a  character  that  a  trial  Judge  would 
have  a  plain  duty  to  perform  in  setting  a8id«  the  verdict  as  unsup- 
ported by  the  evidence,  it  is  hie  duty  and  prerogative  to  interfere  be- 
fore lubmission  to  the  jury  and  direct  the  yerdict:  Hlte  v.  Metropoli- 
tan etc.  Ry.  Co.,  180  Mo.  182;  51  Am.  St  Rep.  555,  and  note. 

INSURANCE— CONSTRUCTION  OP  POLICY.— Conditions  In  a 
policy  of  insurance  should  be  strictly  construed  against  the  insurer 
aud  liberally  In  favor  of  the  assured:  Georgia  etc.  Ins.  Co.  v.  Bart* 
left.  01  Ta.  306;  50  Am.  St.  Rep.  832;  Duran  v.  Standard  etc.  Ins.  Co., 
63  Vt.  437;  26  Am.  St.  Rep.  773.  and  note.  Policies  of  insurance  must 
be  liberally  construed  in  favor  of  the  insured,  so  as  not  to  defeat 
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without  plain  necessity  liis  claim  to  Indemnity:  American  Ace* 
Co.  T.  Belgart,  94  Ky.  547;  42  Am.  Bt  Rep.  874,  and  note.  Ck>ndl- 
tions  avoiding  a  policy  of  fire  Insurance  because  the  inremlses  become 
TBcant  or  nnoccupled  should  receive  strict  construction,  and,  when 
ambiguous,  be  construed  most  strongly  against  the  Insurer:  Moody 
T.  Insurance  Co.,  52  Ohio  St.  12;  49  Am.  St  Rep.  699. 

INSURANCE  ON  DWBI-rLING— WHAT  CONSTITUTES  OOOU- 
PA  NOV.— Occupancy  Implies  actual  use  of  a  dwelUng-house  as  8n<^ 
and  an  Insurer  has  a  right,  under  a  policy  employing  such  word,  to 
the  care  and  supervision  of  the  insured  premises  Involved  In  such, 
an  occupancy:  Llmburg  t.  German  Fire  Ins.  Co.,  90  Iowa,  709;  48 
Am.  St.  Rep.  468,  and  note.  An  Insured  dwelling  must  be  deemed 
vacant  and  unoccupied  unless  It  Is  used  as  a  place  of  abode  or  habi«> 
tatlon:  Agricultural  Ins.  Oo.  v.  Hamilton,  82  Md.  88;  61  Am.  St.  Rep. 
467,  and  note.  See,  also,  the  extended  note  to  Moore  r.  Phoenix  Infl» 
Co..  10  Am.  St.  Rep.  891. 

INSURANCE— VACANCY  OP  PREMISES^KNOWLEDGB  OB* 
PBEMISES.-~If  a  policy  of  Insurance  provides  that  If  the  Insured 
building  should  become  vacant  or  unoccupied  without  the  consent 
of  the  company  Indorsed  on  the  poHcy  it  shall  become  null  and  Toid, 
a  temporary  vacancy  of  the  building,  though  without  the  knowledge 
of  the  owner,  terminates  the  policy,  and  the  subsequent  reoccupancj 
of  the  building  does  not  revive  the  policy,  unless  the  forfeiture  has 
been  waived:  Bast  Texas  etc.  Ins.  Co.  v.  Kempner^  87  Tex.  229;  47 
Am.  St  Rep.  99. 


Fuller  v.  Shbdd. 

[161  iLLnon,  462.] 

BOUNDARIBS— MBANDBR  LINES.— LAKBS,  whetho*  great 
or  smaU,  if  of  such  size  that.  In  making  the  original  survey  they  axe 
meandered,  are  subject  to  the  same  rule  as  to  riparian  rights. 

BOUNDARIES— MBANBETR  LINBS.— In  a  grant  of  land  bor- 
dering on  a  river  whi<^  has  been  meandered  In  making  the  survey, 
t3ie  meander  line,  in  and  of  Itself,  is  not  a  boundary  Hue,  for  the  pur- 
pose of  determining  quantity  In  a  fractional  part 

BOUNDARI£>S— MEIANDBR  LINES.— If  a  narrow  strip  of  land 
lies  between  the  meander  line  and  the  natural  boundary,  as  a  sitream 
or  river,  and  Its  proportions  are  much  smaller  than  the  land  granted, 
it  is  included  in  the  grant  and  the  center  of  the  stream  is  the  boun- 
dary, unless  a  different  intention  is  manifested  by  the  terms  used. 

BOUND  ARIES— MBANDBR  LINES.— If  the  Und  outside  of  the 
meander  line  of  ithe  grant  is  so  grossly  in  excess  of  that  eold  that  it 
is  apparent  that  there  Is  fraud  or  mistake  In  the  surrey,  such  excess 
is  not  included  in  the  grant  and  the  meander  line  Is  the  boundary. 

BOUNDARIES— LAKBS-MBANDER  LINES.— A  grant  of 
land  bounded  by  the  meandered  lines  of  a  natural  lake  oonv^ya  only 
to  the  waiter's  edge. 

BOUNDARIES-MEANDER  LINES.— RBSTJRVET  of  lands, 
tlie  greater  part  of  which  are  covered  by  water,  within  the  meandered 
line  of  a  natural  lake,  without  fraud  or  mistake  in  the  original  sur- 
vey, or  material  changes  In  conditions,  cannot  be  made  by  the  land 
department  and  the  land  therein  patented  to  other  parties,  as  ugaAoat 
those  holding  under  the  original  grants. 

RIPARIAN  RIGHTS  AND  PROPRIETORSHIP  are  propctty 
rights  of  value  to  which  are  attached  rights  and  privileges  oonfened 
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bf  kw  of  wlilch  the  owimt  cannot  bo  def^rlTod  by  an  fflogal  proceed* 
lag, 

WATBRS  OF  MBANDOBBD  LAKIDB  and  the  land  tbereonder 
an  held  by  the  state  In  troat  for  the  people,  who  alike  bare  beneflt 
tfaeieof  In  flsMnff,  bo»dng,  and  the  like. 

BOUNDARTBS— LAKBS--A00RBTION— RSUOriON.— If  ac- 
cretions come  to  riparian  proinletors  of  lands  bounded  by  meandeied 
lakes,  they  take  to  the  water's  edge,  and  follow  the  gradual  rescission 
of  the  waters  to  their  edge,  but  if  a  large  body  of  land  is  suddenly 
and  perceptibly  formed  by  reliction,  it  b^ongs  to  the  state. 

PUBLIO  LAND^-JUBISDIOTION  OF  STATB  AND  FBD- 
BBAL  COURTS.— The  rig^ht  of  state  courts  to  determine  state  law 
In  respect  to  the  owners  of  lands  on  meandered  lakes  under  goTem« 
ment  patents  la  superior  to  the  ri^ht  of  the  federal  courts  to  con- 
stme  them. 

Oieen^  Willitis  i  Bobbins,  Loesch  Brothers,  Marston,  A«iguT 
&  Tatae,  S.  P.  Douthart,  and  R.  B.  Kendall,  for  the  appellanti. 

W.  H.  Prescott,  Lyman  &  Jackson,  H.  S.  Mecartnej,  D^t  ft 
Whitman^  and  Moian,  £raua  &  Meyer,  for  fhe  appellees. 

^^  PHILLIPS,  J.  l%e  main  question  presented  on  the 
pleadings  and  facts  appearing  in  this  record  is,  whether  the  title 
of  the  riparian  owner  on  a  lake,  meandered  in  the  original  su(r> 
Tey  by  officers  employed  by  the  United  States  for  suireying  puib- 
lie  lands,  extends  to  the  center  of  the  lake  or  stops  at  the  water's 
edge.  The  question  is  of  much  consequence  and  desendng  of 
careful  consideration.  In  staites  bordering  on  the  great  lakes 
of  the  north  it  is  of  paramount  importance,  and  the  adjudica- 
tions of  the  courts  of  such  states  are  not  haimonious.  Where 
lakes  are  of  such  size  that  in  making  the  original  suirey  they 
aie  meandered,  we  know  of  no  principle  of  construction  by  whidi 
one  rule  should  be  applied  to  small  lakes  and  another  to  large 
ones:  Bradley  r.  Bice,  13  Me.  201;  29  Am.  Dec.  601.  The  im- 
possibility of  establishing  a  reasonable  rule  that  a  right  should 
be  determined  by  the  extent  of  a  lake  would,  in  the  absence  of 
legislation  determining  that  question,  lead  to  conflicting  and 
absurd  oonclusions,  based  on  no  rule  regardaiig  the  effect  of  a 
tur?ey  of  lands  bordering  on  a  lake.  The  real  question  must  be 
TCfiolyed  by  detennining  whether  the  riparian  owner  of  lands 
meandered  on  a  lake  by  the  original  suirey  takes  to  the  water's 
edge  as  meandered,  or  takes  to  the  center  of  the  lake. 

The  body  of  water  marked  'Navigable  Lake'*  in  the  original 
surrey  is  a  lake  two  or  three  miles  long  from  east  to  west  and 
about  the  same  north  and  south,  the  greater  part  being  in  the 
state  «t  Indiana.  Thai  part  in  Illinois  at  the  time  of  theoriginal 
iarrej  eorered  abont  1800  acrea  of  land.    This  lake  ia  siftnted 
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three  or  four  miles  south  of  Lake  Michigan  and  in  the  state  of 
Indiana,  and  has  a  natural  outlet  toward  the  northeast  into 
^73  the  latter  lake,  which  outlet  is  frequently  subject  to  in- 
terruption by  the  formation  of  a  sand-bar  upon  the  shore  of 
Lake  Michigan.  There  was  also  an  outlet  at  the  west  side  of 
the  lake  into  Calumet  river.  The  effect  of  winds  and  storms  on 
Lake  Michigan  which  would  raise  its  water  at  the  south  would 
also  operate  to  change  the  level  of  the  water  in  this  small  lake 
and  cause  it  to  be  higher.  Its  level  was  also  affected  by  rains  and 
evaporations.  From  the  northeast  comer  of  the  southwest  quar- 
ter of  fractional  section  20,  township  37  north,  range  15  east,  of 
the  third  principal  meridian,  there  extended  in  a  southerly  di- 
rection a  ridge.  From  the  southeast  comer  of  fractional  soutih- 
east  quarter  of  section  80  and  the  southwest  comer  of  fractional 
section  29  a  ridge  extended  in  a  northerly  direction.  The  extent 
to  which  this  ridge  projected  from  the  norUi  wss  about  220 
rods,  and  the  extent  of  tiie  projection  from  the  south  was  about 
160  rods.  The  width  of  tiiese  ridges  varied,  at  some  places 
being  28  rods  wide  and  at  others  wider,  and  they  were  dry  land 
at  ordinaiy  stages  of  water.  At  other  places  th^  were  still 
narrower.  This  was  the  case  at  the  time  of  tiie  original  survey. 
Along  these  ridges  in  their  projections  from  the  north  and 
souths  trees  of  different  varieties  grew,  some  of  which  were  three 
feet  in  circumference.  These  points,  at  their  extremities,  were 
about  80  or  90  rods  apart,  and  between  them,  and  along  the 
sides  of  the  ridge  and  around  the  margin  of  the  lake  within  its 
meandered  line,  reeds  and  coarse  grass  grew  in  the  water.  In 
the  marshy  depressions  between  these  points  were  two  islands, 
one  a  mere  knoll,  the  obher  containing  about  one  or  two  acres, 
on  which  trees  and  bushes  grew.  This  was  substantially  the 
physical  condition,  in  ordinary  stages  of  water,  at  the  time  of 
the  1834  and  1835  survey.  The  level  of  the  waters  of  Lake 
Michigan  at  a  certain  stage  was  adopted  as  the  starting  point 
of  levels  in  Cook  county.  The  extreme  rise  and  fall  of  thart  lake 
is  from  five  feet  above  datum  to  one  foot  below  datum.  The 
level  ^'^^  of  the  waters  of  Wolf  lake,  when  the  same  reach 
about  the  meandered  line  of  the  original  survey,  would  be  about 
2.2  feet  above  datum.  Whilst  in  the  original  survey  this  Wolf 
lake  was  by  the  field  notes  designated  a  navigable  lake,  it  was 
not  navigable  in  fact.  Such  being  the  surrounding  conditions 
at  the  time  of  the  original  survey,  the  changes  from  that  time  to 
the  survey  of  1874  were  not  great,  such  as  existed  resulting  from 
the  slow  filling  of  the  lakebed  and  from  other  natund  causes. 
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Since  the  surrey  of  1874^  by  leaflon  of  the  improTement  of  Calu* 
met  liver  and  the  wearing  out  of  deeper  natural  channela  from 
the  lake  and  an  increaaed  flow  therefrom,  and  the  same  natural 
causes  continmng  to  raise  the  bed  of  the  lake,  there  has  been  a 
recession  of  the  waters,  causing  dry  land  on  both  sides  of  the 
ridge,  and  aronnd  the  borders  of  the  lake  the  recession  was  such 
that  between  the  meandered  lines  and  the  water  ihere  was  un- 
covered, and  the  greater  part  of  the  year  was  dry  land  around  the* 
lake,  a  strip  20  to  25  rods  wide. 

In  this  condition  of  the  lake,  a  survey  of  the  lands  and  lakebed 
within  the  meandered  line  was  made  in  1874,  and  the  lands  thufr 
surveyed  offered  for  sale  and  sold,  and  patented  by  the  United 
States  to  various  parties,  and  the  greater  part  of  said  lands  so 
patented  by  mesne  oonv^ances  came  to  appellants,  as  alleged  in 
their  respective  cross^bills.  At  the  time  this  survey  was  made,, 
the  evidence  showed  the  waters  were  waded  by  the  chainmen,. 
'BMugh  differing  in  depth  from  a  few  inches  to  aibout  five  feet,, 
and  almost  all  the  land  surveyed  was  then  covered  by  water. 
The  lands  in  the  original  survey,  as  made  in  1834  and  1835,  bor> 
dering  on  the  lake,  were  meandered,  and  these  fractional  tracts 
so  sold  were  patented  by  the  United  States  to  the  purdhaser& 
thereof.  So  iax  as  we  have  occasion  to  decide  the  questions  in 
this  record,  we  need  refer  to  none  but  the  entries  of  Holbrook, 
De  Witt,  Egan,  and  Stephen  A.  Douglas.  Douglas  had  enterod 
fractional  section  29,  7.37  acres,  and  De  Witt  had  entered  the 
fractional  southwest  quarter  of  section  20,  ^^^  4.53  acres.  These 
knds,  by  mesne  oonveyances,  became  vested  in  Shedd.  Hol- 
brook entered  the  southeast  fractional  quarter  of  section  19,. 
79.11  acres,  the  northeast  fraetional  quarter  of  section  30, 
28,71  acres,  and  the  east  part  of  the  90utheast  fractional  quarter 
of  section  30,  2.04  acres,  and  the  title  to  the  same  passed  by  de- 
scent to  Gertrude  H.  Hardin,  who  also  acquired  the  title  to  the 
west  fraction  of  the  southeast  fractional  quairter  of  section  30, 
25.09  acres,  which  had  been  entered  by  William  E.  Egan.  Shedd 
filed  his  petition  to  have  his  record  title  established  in  the  landa 
so  acquired  by  him,  and  Mrs.  Hardin,  by  her  oross-petition,^ 
sought  to  have  record  title  established  to  the  lands  in  her  cross- 
petition  desoribed,  which  she  had  acquired  as  eibove  stated.  The 
numerous  purchasers  of  lands  within  the  meandered  lines  under 
the  survey  of  1874  having  acquired  and  set  up  thedr  titles,  by 
cross-petiition  asked  relief  in  the  same  manner  as  to  the  con- 
firmation of  their  titles.  By  the  decree  of  the  ciixmit  court  of 
Gook  county,  all  the  cross-petitionB  were  dismissed  except  thai 


S84  Fuller  v.  Shbdd.  [Illinois, 

<d  Mrs.  Hardin,  and  the  court  estabUeOied  title  in  Shedd  and 
HardiDy  And  held  they,  by  riparian  rights,  acquired  tMJe  to  the 
bed  of  the  lake  and  took  to  its  center.  By  this  decree  pll^ 
^diasers  of  not  exceeding  153  acres  of  land  from  the  goyemment 
Acquired  title,  eo  instanti,  to  the  bed  of  tiie  lake  and  to  more  than 
1,100  acres  of  knd  in  addition  to  that  for  irhidi  <thqr  paid. 

The  chief  argument  of  appellants  is,  the  meander  line  in  this 
•case  constitutes  the  boundary.  At  common  hiw^  the  title  of  a 
riparian  proprietor  bounded  by  a  navigable  stream  extends  only 
to  'high-water  mark,  and  in  streams  not  navigable  the  rights  of 
the  riparian  proprietor  extended  to  the  middle  thread  of  the  cur- 
rent. But  at  the  common  law,  arms  of  the  sea  and  only  streams 
where  the  tide  ebbed  and  flowed  were  deemed  navigable,  and 
streams  above  tide-water,  though  navigable  in  fact,  were  not 
deemed  navigable  in  law.  Under  this  rule  of  the  common  law, 
the  principle  was  applied  at  an  early  period  ^^*  in  the  histoiy 
of  the  state,  and  held  with  reference  to  streams  in  and  bordering 
this  state,  that  the  riparian  proprietor  in  a  grant  bounded  on 
or  upon  the  maigins  of  rivers  or  streams^  whether  navigable  or 
not,  took  to  the  center  thread  of  the  stream:  Middleton  t.  Prit- 
ohard,  3  Scam.  510;  38  Am.  Dec  112.  The  rule  then  annoxmced 
has  been  adhered  to  in  this  state  by  many  adjudged  cases  since 
that  time.  Among  others  we  cite  Houok  t.  Tates,  82  UL  179, 
and  Fuller  v.  Dauphin,  124  IlL  542;  7  Am.  St.  Bep.  388.  Hbe 
aame  rule  is  adopted  in  moat  of  the  states,  though  others  hold^ 
with  ref eraice  to  streams  navigable  in  fact,  the  riparian  owner 
takes  only  to  ordinary  high-water  mark,  and  the  banks  between 
high  and  low  water  mark  and  the  bed  of  the  river  belong  to 
the  state.  As  a  result  of  the  rule  adopted  in  this  and  most  of  the 
etates  in  reference  to  streams,  it  necessarily  followed  ihat  in  a 
grant  of  land  bordering  on  a  river  which  was  meandered,  for  the 
purpose  of  determining  quantity  in  a  fractional  tract,  the  mean- 
der line,  in  and  of  itself,  was  held  not  to  be  a  boundary  line: 
Middleton  v.  Pritchard,  3  Scamu  510;  38  Am.  Dec  112;  Canal 
Trustees  v.  Haven,  6  Gilm.  548;  Houck  v.  Yafces^  82  111.  179; 
Fuller  V.  Dauphin,  124  111.  542;  7  Am.  St  Bep.  388;  Walker  v. 
Board  of  Public  Works,  16  Ohio,  645;  Jones  v.  Pettibone,  2 
Wis.  308;  Pere  Marquette  Boom  Co.  v.  Adams,  44  Mich.  403; 
Eraut  V.  Crawford,  18  Iowa,  549;  87  Am.  Dec  414;  Sherlock  v. 
Bainbridge,  41  Ind.  85;  13  Am.  Bep.  802;  Schunneier  r.  Si 
Paul  etc.  R  R  Co.,  10  Minn.  82;  88  Am.  Dec  69;  Minto  v. 
Delaney,  7  Or.  337;  Benson  v.  Morrow,  61  Mo.  846. 

As  thus  construed^  this  rule  gives  iha  ripariaa  owner  moan* 
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tiona  and  islands  forming  within  his  grants  and  where^  by 
gradual  accretions^  the  thread  of  the  stream  was  slowly  changed, 
under  the  application  of  the  same  rule  his  grant  followed  the 
channel  and  still  went  to  the  thread  of  the  stream.  This  rule 
of  the  common  law  had  ingrafted  on  it  this  further  priiusiple: 
where  the  course  of  a  stream  forming  a  boundary  is  suddenly 
changed,  the  relicted  soil  remains  according  to  the  former 
bounds,  and  a  grant  bordered  thereon  does  not  follow  to  the 
thread  of  the  stream,  as  in  the  new  channel:  Hargrave's  *''• 
Tracts  De  Jure  Maris;  Angell  on  Watercourses,  sec.  57;  Gould 
on  Waters,  sec.  159;  Spigener  v.  Cooner,  8  Rich.  301;  64  Anu 
Dec  755;  Dwinel  t.  Barnard,  28  Me.  554;  48  Am.  Dec.  507; 
Lynch  v.  Allen,  4  Dev.  &  B.  62;  32  Am.  Dec.  671.  It  resulted 
from  this  rule  of  the  common  lair  that  where  a  stream  was 
meandered  in  the  original  surrey,  and  conyeyance  made  and  price 
paid  for  the  quantity  within  the  meandered  lines,  the  grant  con- 
▼eyed  to  the  thread  of  the  stream,  and  therefore  the  boundaries 
of  the  lands  were  not  determined  by  the  meander  line.  Whilst 
such  is  the  rule  in  states  adopting  the  rule  of  the  common  law, 
yet  there  are  cases  where  the  meandered  line  would  be  of  itself 
the  boundary,  as  where  the  line  run  by  the  goyemment  sur- 
yeyors,  by  mistake  or  fraud  in  surveying  the  public  lands,  leaves 
between  such  line  and  the  stream  or  lake  a  considerable  body  of 
land,  on  which  is  y^etation,  etc.,  above  the  ordinary  stage  of 
water.  In  such  case,  the  surveyed  land  is  all  that  is  granted 
by  the  United  States,  and  the  patentee  is  not  a  riparian  pro- 
prietor, his  boundary  being  fixed  by  the  meandered  line. 

In  Fulton  y.  Frandolig,  63  Tex.  330,  a  shell  reef,  varying  in 
width  from  twenty  to  sixty  yards,  ran  from  the  meandered  line 
into  the  bay  for  about  a  mile,  and  the  patentee  claimed  this 
aheU  reef  with  the  accretions,  on  the  ground  that  the  meander 
line  should  yield  to  the  course  of  the  bay;  but  it  was  held  that, 
as  the  evidence  (derived  from  the  field  notes)  showed  that  the 
surveyor  in  fact  ran  across  the  shell  reef  for  the  course  and  dis- 
tance, the  reef  was  not  included  in  the  grant. 

In  Qranger  y.  Swart,  1  Woolw.  90,  the  jury  were  instructed 
as  follows:  ''The  patents  and  deeds  under  which  the  defendant 
claims  do  not  pass  the  title  to  the  premises  in  question,  unless, 
at  the  date  of  the  entries  on  which  they  issue,  the  Bock  river 
where  it  is  called  a  river,  and  Lake  Koshkonong  where  it  is 
called  a  lake,  extended  to  and  bordered  upon  the  meandered  line 
which  constitutes  the  boundary  of  the  lands  described  in  the  pat- 
ents.   In  other  ^'^'^  words,  if,   between    the    meandered    line, 
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which  by  the  goTernmeni  Burvey  was  made  one  of  the  bound- 
aries of  th'e  land  sold  to  Walker^  and  the  bank  of  Bock  liTer 
and  shore  of  Lake  Koshkonong^  there  was  at  that  time  a  body  of 
swamp  or  waste  land  or  fiats,  on  which  timber  and  grass  grew, 
and  horses  and  cattle  could  feed  and  hay  be  cut,  then  the  pat- 
ents of  Walker  did  not  cover  this  land,  but  were  confined  to  the 
actual  limit  of  said  meandered  line.  On  the  other  hand,  if,  when 
the  entries  were  made,  the  bank  of  the  river  and  shore  of  the 
lake,  at  an  ordinary  stage  of  water,  were  where  this  meandered 
line  was  represented  by  the  United  States  survey,  and  the  land 
in  controversy  has  since  been  formed  by  a  receding  of  the  water 
or  by  accretion  to  the  shore  and  bank,  then  it  became  the  land 
of  the  defendant  or  of  Walker,  as  the  title  might  be  in  one  or 
the  other.  If  the  first  of  these  positions  be  found  by  you  to  be 
true,  the  defendant  has  no  title  to  the  land;  if  the  second  be 
true,  he  has  title  to  the  addition  made  by  the  accretion.'' 

In  Lammers  v.  Nissen,  4  Neb.  245,  in  deciding  the  case,  the 
court  says:  ^'Another  inquiry  involved  in  the  consideration  of  the 
case  is  as  to  what  is  the  effect  which  a  meandered  line,  purport- 
ing to  have  been  run  along  the  bank  of  a  stream,  may  have  in 
regard  to  land  at  the  time  lying  between  it  and  the  bank 
of  the  stream,  and  remaining  unsurveyed.  And  in  respect  to 
this  inquiry  I  think  it  sufficient  to  observe,  that  as  to  public 
lands  of  the  United  States,  conceding  the  rule  to  be  well  set- 
tled that  a  meandered  line  bordering  on  the  bank  of  a  stream  is 
not  to  be  considered  as  the  boundary  of  the  tract,  but  simply 
flB  defining  the  sinuosities  of  the  bank  of  the  stream  and  as  a 
means  of  ascertaining  the  quantity  of  the  land  in  the  fraction  sub- 
ject to  sale,  yet  the  question  whether  such  line  does  in  fact  define 
the  sinuosities  of  the  bank  of  the  stream  or  not  is  one  which  may 
be  determined  by  evidence  aliunde.  The  mere  fact  that  it  is 
run  and  is  designated  upon  the  plats  as  a  meandered  line  cer- 
tainly ^'^^  cannot  be  conclusive  in  the  matter.  To  establish  the 
doctrine  that  such  meandered  line  is  conclusive  would  estop  the 
government  from  disposing  of  lands  left  unsurveyed  between 
sifoh  line  and  the  bank  of  the  stream.  It  would  prevent  the 
coirection  of  mistakes  made  by  surveyors  in  such  case,  and  would 
•be  in  direct  conflict  with  the  well  settled  rule  of  law  defining 
what  is  an  accretion  to  land.  In  Granger  v.  Swart,  1  Woolw.  90, 
the  principle  is  enunciated,  that  if,  between  the  meander  line  by 
which  the  government  survey  was  made  and  the  bank  of  the 
river,  there  is,  at  the  time,  a  body  of  swamp  or  waste  land  or 
flats,  on  which  timber  and  grass  grew  and  horses  and  cattle  fed,. 
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then  the  patents  for  the  land  surveyed  would  not  coyer  this  land, 
but  must  be  confined  to  the  actual  limits  of  the  meander  line 
and  include  no  more."  The  title  of  defendants,  acquired  under 
a  junior  survey^  to  the  lands  lying  between  the  meander  line  cind 
the  actual  bank^  was  therefore  held  good.  In  that  case,  it  was 
represented  on  the  plat,  and  the  surveyor  reported  to  the  de- 
partment of  the  interior  that  the  meander  line  ran  at  the  west 
of  the  marsh  and  was  along  the  line  of  the  Missouri  river,  and 
the  intervening  1,000  acres  between  the  real  bank  of  the  river 
and  the  meander  line  was  navigable  water.  The  line  as  made 
was  mistakenly  run^  and  the  surveyor  omitted  this  large  tract 
from  his  survey,  and  it  was  subsequently  surveyed  and  sold. 

In  Glenn  v.  Jeffrey,  75  Iowa,  20,  a  tract  was  situated  on  the 
east  bank  of  the  Missouri  river,  the  facts  being  similar  to  those 
in  Lammers  y.  Nissen,  4  Neb.  245,  and  the  trial  court  instructed 
the  jury:  'TJnder  this  evidence,  you  are  instructed  that  the  plain- 
tiff failed  to  show  title  in  himself  to  the  land  claimed  by  the  de- 
fendant.   The  plat  and  field  notes  introduced  herein  ^how  that 
lot  3  was  surveyed  and  platted  and  located  upon  the  north  side 
of  certain  water^  which  was  at  the  time  of  the  survey  supposed 
to  be  the  Missouri  river.    It  is  shown  by  the  Adkins  survey  and 
other  evidence  in  the  case  that  lot  3  ran,  not  ^''^  to  the  Mis- 
souri river,  but  to  the  waters  of  a  certain  bayou,  and  that  beyond 
this  bayou,  and  between  it  and  the  Missouri  river,  was   other 
land — ^the  land  claimed  by  the  defendant.    The  evidence  shows 
that  the  Ismd  between  this  bayou  and  the  river  was  not  surveyed. 
....  The  land  in  oontroversy  is  lot  3  in  section  18,  towmihip, 
etc.,  and  the  plaintiff  introduced  evidence  showing  title  in  him- 
self from  the  government.    The  only  controversy  is  whether  the 
lot,  as  described,  extended  to  the  Missouri  river.'*    In  comment- 
ing on  that  instruction,  it  was  said  by  the  supreme  court:  "The 
evidence  warranted  the  court  in  giving  the  instruction  it  did. 
There  was  no  controversy  as  to  tiie  facts.    It  is  true  that  the 
government  plat  and  field  notes  described  the  meander  line  as 
being  at  the  Missouri  river,  and  therefore  it  is  claimed  that  lot 
3  extended  to  the  river.    In  fact,  however,  instead  of  running 
the  meander  Une  along  the  river,  it  was  run  along  the  bayou 
some  distance  from  the  river.    The  land  in  question  cannot  be 
regarded  as  accretion,  hut  existed  as  it  now  does  when  the  survey 
was  made.    The  couri;  rightly  directed  the  jury  to  find  for  the 
defendant.    The  land  never  was,  in  fact,  surveyed  by  the  gov- 
ernment and  never  sold  or  conveyed  to  the  plaintiff/* 
In  Bissell  r.  Fletcher,  19  Neb.  726,  the  plat  and  patent  te 
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plaintiff  showed  lot  3  to  contain  52.60  acres,  and  to  run  north 
to  the  Republican  river.  Defendant  claimed  lots  6  and  7,  which 
in  fact  was  land  between  the  river  and  where  the  plat  showed  the 
bank  to  be.  The  court  says:  'The  contention  of  the  plaintiff  is, 
that  lot  3  extends  to  the  river,  and  notwithstanding  the  fact  that 
lot  3  contains  all  the  land  the  plaintiff  purchased  and  paid  for, 
and  the  effect  of  the  extension  of  the  line  would  be  to  give  him 
about  117  acres  of  land  to  which  he  seems  to  have  no  equitable 
right,  still  he  contends  the  law  declares  the  land  to  be  his." 
Upon  a  rehearing  of  this  case  (Bissell  v.  Fletcher,  43  N.  W.  Bep. 
350),  the  court  further  said:  "There  is  no  proof  whatever  that 
the  land  claimed  by  the  plaintiff  is  ^^  an  accretion  to  lot  3.  In 
fact,  all  <rf  the  proof  tends  to  show  that  it  is  not  The  def aidant 
has  purchased  his  land,  as  part  of  the  public  domain,  from  the 
United  States,  and  it  would  be  rank  injustice  to  rob  him  of  his 
property  and  give  it  to  the  plaintiff,  who  is  already  in  possession 
of  all  of  the  land  that  he  purchased  and  the  government  sold  to 
him.'' 

In  James  v.  Howell,  41  Ohio  St  696,  the  court  refused  to  ex- 
tend a  meander  line  across  a  space  designated  aa  impassable 
marsh  and  water,  so  as  to  include  two  islands,  one  containing 
about  36  and  the  other  18  acres,  but  confined  the  boundary  to 
the  meander  line.  The  computed  acres  in  Olie  grants  did  not 
include  either  the  marsh,  water,  or  islands. 

In  Shoemaker  v.  Hatdi,  13  Nev.  261,  the  court  said:  *To  de- 
termine whether  a  bar  or  island  is  part  of  the  land  on  either  side 
of  a  stream,  account  must  be  taken,  in  every  case,  of  a  Tariety  of 
circumstances,  such  as  the  relative  size  and  permanence  of  the 
channels,  the  size  of  the  island  compared  with  the  size  of  the 
stream,  and  the  conformity  or  divergence  of  course  between  the 
main  line  and  the  main  channel.  It  is  a  question  of  fact,  to  be 
determined  from  all  the  surrounding  circumstances,  whether  the 
land  between  the  meander  line  and  the  shore  of  the  lake  or  water- 
course is  included  in  the  survey.** 

In  Martin  v.  Oarlin,  19  Wis.  454,  88  Am.  Dec.  696,  there  was 
a  mistake  in  the  original  survey  and  meandering  of  Bock  river, 
so  that  there  was  more  land  than  the  survey  called  for  by  the 
field  notes.  It  was  held,  where  there  is  a  mistake  in  the  govern- 
ment survey  of  a  fractional  lot,  so  that  either  the  line  of  a  me- 
andered stream  or  a  quarter  section  line  (both  of  which  were 
called  for  by  the  survey  as  constituting  the  line)  must  be  aban- 
doned, the  quarter  section  line  should  be  adhered  to  as  the  mors 
certain  call. 
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The  dedflion  of  theee  eates  ia  baaed  on  ■onnd  reasoning  and 
on  equitable  roles  as  to  property  rights.  To  each  peraon  is 
giyen  all  be  purchased^  bat  not  a  quantity  ^^  that  would  be  in- 
equitable or  unjust  as  against  the  government.  Nor  are  these 
cases  in  conflict  with  the  decisions  in  this  state  on  that  class  of 
questions.  In  Middloton  v.  Pritchard,  3  Scam.  510^  38  Am.  Dec 
112^  there  was  a  long  slough  running  between  a  small  island  or 
peninsula  and  the  main  land^  in  which  the  river  (Mississippi) 
flowed  two  or  three  months  in  the  year.  The  meander  line  ran 
along  this  slough  on  the  main  land  20  or  25  feet  up  from  the 
channel  of  the  slough  in  high  water,  the  eastern  boundary  of  this 
alough  forming,  therefore,  the  eastern  boundary  of  the  river,  and 
the  boundary  was  carried  beyond  the  meander  line  to  this  bank 
of  the  river.  The  owner's  land  thus  bordering  on  the  river  and 
going  to  the  center  thereof,  he  was  entitled  to  the  island  in  con- 
troyersy.  In  Oanal  Trustees  v.  Haven,  6  Gihn.  648,  the  di- 
veigence  between  the  meander  line  and  the  river  line  is  not  dis- 
closed. In  Honck  v.  Yates,  82  HI.  179,  the  strip  of  land  be- 
tween the  meander  line  and  the  natural  boundary  (Mississippi 
river)  varied  in  width  from  one-half  of  a  rod  to  three  rods,  and 
contained  in  all  four  or  five  acres.  In  Fuller  v.  Dauphin,  124  lU. 
542»  7  Am.  St  Bep.  388,  the  land  in  controversy  was  an  island 
in  the  Mississippi  river  of  five  acres,  which  was  held  to  pass 
under  a  patent  of  about  twenty-three  acres  on  the  main  land.  In 
this  case,  there  does  not  appear  to  have  been  any  divergence  b^ 
tween  the  meander  line  and  the  natural  boundary  of  the  Miss* 
issippi  river. 

Bailroad  Co.  v.  Schurmeir,  7  Wall.  272,  is  in  lis  facts  similar 
to  Middloton  v.  Pritchard,  3  Scam.  510;  38  Am.  Dec.  112.  The 
main  body  of  the  land  contained  9.28  acres.  The  parcel  in  dis- 
pute was  2.78  acres.  The  latter  was  a  nairow  strip  of  low  land, 
constituting  a  bar  or  island,  about  90  feet  wide  in  its  extreme 
width  and  160  feet  long,  extending  along  the  meander  line. 

From  these  cases  it  would  follow  the  oonstniction  of  the  grant 
would  be:  where  a  narrow  strip  of  land  lies  between  the  meander 
line  and  the  natural  boundary,  as  a  stream  or  river,  and  its  pro- 
portions are  much  smaller  *®*  than  the  land  granted,  it  would 
be  included  in  the  grant,  and  the  center  of  the  stream  or  river 
would  be  the  boundary,  unless  a  different  intention  was  mani- 
fested by  the  terms  used.  Where  the  land  outside  the  meander 
line  is  so  grossly  in  excess  of  that  sold  that  it  is  apparent  there 
is  fraud  or  mistake  in  the  survey,  the  meander  line  would  be  the 
boundary.     In  Mitchell  v.  Smale,  140  XT.  S.  406,  it  was 
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*^e  do  not  mean  to  say  that^  in  running  a  pretended  meander 
line^  the  surveyor  may  not  make  a  plain  and  obvioua  mistake  or 
be  guilty  of  a  palpable  frauds  in  which  case  the  goyemment 
Tfoxdd  luive  the  right  to  recall  the  survey  and  hare  it  corrected 
by  the  courts  or  in  some  other  way.  Oases  haye  happened  in 
which,  by  mistake,  the  meander  line  described  by  the  surveyor 
in  the  field  notes  of  his  survey  did  not  approach  the  water  line 
intended  to  be  portrayed.  Such  mistakes,  of  couise,  do  not  bind 
the  goveormnent.  Nor  do  we  mean  to  say  that,  in  granting  land 
bordering  on  a  non-navigable  lake  or  stream,  the  authorities 
might  not  formerly,  by  express  words,  haye  limited  the  granted 
premises  to  the  water's  edge,  and  reserved  the  right  to  sxEryey 
and  grant  out  the  lake  or  river  bottom  to  other  parttes.  But 
since  the  grant  to  the  respective  states  of  all  swamp  and  oyer- 
flowed  knds  therein,  this  cannot  be  done/' 

From  these  cases  it  will  be  seen,  if  there  is  such  a  Tnifffuke 
by  the  omission  of  lands  in  a  survey  between  the  meauder  line 
and  the  water  that  the  proportion  to  that  sold  is  great,  it  may 
be  corrected  by  a  resurvey.  In  the  case  here  befooie  the  court, 
the  field  notes  show  the  running  of  the  meander  line  was  across 
the  ridge  and  at  both  the  south  and  north  sides  of  the  lake. 
There  was  not  such  an  omission  of  land  from  the  survey  that 
it  is  apparent  a  mistake  was  made,  nor  is  there  in  the  survey  any 
evidence  of  fraud  in  the  manner  in  which  it  was  done.  Whether 
a  riparian  proprietor  on  a  lake  takes  the  bed  of  the  lake  is  a 
quedion  on  which  the  decisions  of  the  different  states  are  con- 
flicting. Whilst  the  riparian  proprietor  ****  takes  to  the  center 
of  a  stream,  the  stream  will  still  exist  notwithstanding  ohanget 
by  accretions,  etc.  The  some  reason  for  the  rule  does  not  exist 
where  land  borders  on  a  lake,  as  by  recession  of  the  water  the 
bed  of  the  lake  may  become  dry  land  and  the  lake  cease  to  ex- 
kt  The  grant  of  land  on  a  lake  would,  on  the  instant  of  the 
grant,  be  a  conveyance  to  the  center  of  the  lake,  if  the  same 
rule  existed  as  with  reference  to  rivers.  The  determination  of 
boundary  lines  to  the  center  of  the  riyer  is  not  attendant  with 
any  serious  difficulty,  but  the  irr^^ilar  borders  of  a  lake  would 
render  the  determination  of  lines  in  the  bed  of  the  lake  between 
riparian  proprietors  of  almost  impossible  solution.  This,  as 
well  es  the  injustice  of  holding  that  the  purchaser  of  a  small 
rim  of  the  lake,  consisting  of  but  a  few  acres,  would  at  once  be- 
come the  owner  of  thousands  of  acres  of  a  non-navigable  lake, 
lias  caused  many  courts  to  hold  the  riparian  proprietor  takes 
only  to  the  water's  edge.  As  declaring  this  rule,  we  cite  the 
following  cases  among  others: 
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In  State  y.  Gilmanton^  9  N.  H.  461,  the  question  involyed 
being  the  boundary  of  the  town,  it  was  said:  ^'The  rule  for  the 
construction  of  grants  bounding  on  rivers  is,  ...  .  where  a 
giant  is  made  extending  to  a  riyer,  and  bounding  upon  it,  the 
center  of  the  stream  is  the  line  of  the  boundary,  if  there  are 
no  limitations  in  the  grant  itself.  But  in  relation  to  grants  on 
ponds,  lakes,  or  other  bodies  of  standing  fresh  water,  that  prin- 
ciple does  not  apply^  but  the  grant  extends  only  to  the  water's 
-edge.'* 

In  Mariner  y.  Schulte,  13  Wis.  692,  the  oourt  approyed  the 
instruction  of  the  inferior  court,  which  directed  that  in  a  gramt 
of  land  bordering  upon  a  pond  the  title  did  not  extend  beyond 
the  nutural  shore. 

In  Kedrich  y.  Northwestern  TJnion  By.  Co.,  42  Wis.  848,  24 
Am.  Bep.  399,  the  court  say:  '^The  rule  that  tiie  title  of  the  ri- 
parian owner  upon  a  natural  lake  or  pond  does  not  extend  be- 
yond the  natural  shore  appears  to  be  yery  generally,  almost  uni- 
yersally,  recognized^  and  is  discussed  by  Cole,  C.  J.,  in  ^^  Del- 
ephine  y.  Chicago  etc.  Hy.  Co.,  42  Wis.  214;  24  Am.  Bep.  386. 
It  is  mmecessary  to  repeat  here  what  is  there  said,  and  in  which 
we  all  concur.  Indeed,  the  position  was  affirmed  in  this  court  as 
Car  back  as  Mariner  y.  Schulte,  13  Wis.  692.'' 

In  Fletcher  y.  Phelps,  28  Yt.  257,  the  court,  on  the  question 
of  boundary^  said:  ''Where  land  is  sold  and  bounded  on  tiie  riyer 
or  stream  of  water  aboye  tide-water,  the  grant  extends  to  the 
middle  of  the  channel  or  thread  of  the  stream.  That  is  the 
legal  effect  of  the  conyeyance,  and  cannot  be  yaried  or  controlled 

by  parol  testimony A  different  rule  preyails  where  land 

18  oonyeyed  bounded  on  large  natural  ponds  or  lakes.  In  such 
case  the  grant  extends  to  the  water's  edge,  or  if  the  ....  lake 
or  pond  has  a  definite  low-water  mark,  the  grant  will  extend  to 
low-water  mark/' 

In  the  case  of  Bradley  y.  Bice,  13  Me.  201,  29  Am.  Dec.  501, 
the  court  cay:  ^T.t  is  true  that  where  land  is  boimded  on  the 
riyer  or  stream  where  the  tide  does  not  ebb  and  flow,  the  owner's 
title^  by  construction  of  law,  extends  to  the  center  or  thread  of 
the  stream.  But  Flying  pond  is  not  a  riyer  or  stream.  No  case 
has  been  cited,  nor  haye  we  found  any,  where  that  caee  of  con- 
struction has  been  extended  to  a  pond  or  lake.  Had  the  land 
been  bounded  upon  a  riyer  or  stream,  or  artificial  pond  created 
\)j  expanding  a  dtream  by  means  of  a  dam,  the  riparian  proprietor 
would  go  to  the  thread  of  the  stream.  This  is  kw  well  settled 
«nd  understood.    But  it  has  not  been  so  settled  in  regard  to 
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]H)iicLb  and  lakes,  nor  are  we  aware  that  there  can  be  one  oon- 
struction  for  small  ponds  and  lakes  and  another  for  large  ones/' 
The  same  principle  is  recognized  in  Bobinson  r.  White,  42  Me. 
209;  Nelson  y.  Butterfield,  21  Me.  220;  Wood  Y.  Kelley,  30  Me. 
47;  Mansur  y.  Blake,  62  Me.  38. 

In  Eanouse  y.  Slockbower,  48  N.  J.  Eq.  42,  the  court  was 
called  upon  to  decide  whether  a  deyise  of  land  bounded  by  a  mar- 
gin of  the  lake  carried  the  deyise  to  the  center  of  the  lake,  or 
whether  the  lakebed  passed  to  the  residuary  deyisees,  and  the 
court  said:  '^The  law  is  well  settled  ^^  that  a  grant  of  land 
bounded  upon  or  along  a  riyer,  aboye  tide-water,  carries  tiie  title 
of  the  grantee  to  the  center  of  the  stream,  if  the  title  of  the 
grantor  extends  that  far,  unless  the  terms  of  the  grant  show  that 
it  was  the  intention  of  the  parties  that  the  grantee's  title  should 
not  extend  to  that  point.  But  this  doctrine  has  not  ....  been 
held  to  apply  to  grants  of  land  abutting  upon  fresh-water  lakes 
and  ponds.'' 

Angell  on  Watercourses,  section  41,  %njB:  ''When  land  is  con- 
yeyed  bounding  upon  a  lake  or  pond,  if  it  is  a  natnral  pond,  &» 
grant  extends  only  to  the  water's  edge." 

In  Indiana  y.  Milk,  11  Fed.  Rep.  389,  Judge  Gresham  said, 
''that  while  a  general  grant  of  land  on  the  riyer  or  stream  non- 
nayigable  extends  the  line  of  the  gran4»e  to  the  middle  or 
thread  of  the  current,  the  grant  on  a  natural  pond  extends  only 
to  the  water's  edge,"  and  tlius  stated  the  difficulties  of  the  con- 
trary rule:  "Non-nayigable  streams  are  usually  narrow,  and  the 
lines  of  riparian  owners  can  be  extended  into  them  at  right 
angles,  without  interference  or  confusion  and  without  eeriow 
injustice  to  anyone.  It  was  therefore  natural,  when  aucb 
streams  were  called  for  as  boundaries,  to  hold  that  the  real  line 
between  opposite  shoreowners  was  the  thread  of  the  current. 
The  rights  of  the  riparian  proprietors  in  the  bed  of  the  stream, 
and  in  the  stream  itself,  were  thus  clearly  defined.  But  wben 
this  rule  is  attempted  to  be  applied  to  lakes  and  ponds,  practical 
difficulties  ere  encountered.  They  haye  no  current,  and,  being 
more  or  less  circular,  it  would  hardly  be  possible  to  run  the 
boundary  lines  beyond  the  water's  edge  so  as  to  define  the  rights 
of  shoreowners  in  the  beds.  Beayer  lake  is  seyen  and  a  half 
miles  east  and  west,  and  less  than  fiye  miles  north  and  south. 
Extending  the  side  and  end  lines  into  the  lake,  there  being  no 
current,  when  would  they  meet?    This  rule  is  applicable,  if  at 

all,  whether  there  be  one  or  more  riparian  proprietors 

It  would  be  unfair  and  xmjust  to  allow  a  party  ^^  to  claim  and 
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hold  againrt  his  grantor  the  bed  of  a  lake  containing  thonaandft 
of  acres^  solely  on  the  ground  that  he  had  bought  and  paid  for 
the  amall  surrotuiding  fractional  tracts— the  mere  rinL*' 

In  Glute  y.  Fisher^  65  Mich.  48^  the  court  held  thai  the  grantee 
of  land  bordering  upon  a  non-narigable  lake  did  not  atop  at  the 
water's  edge,  but  that  he  might  take  so  much  of  the  bed  of  the 
lake  as  was  required  to  fill  out  the  section  or  quarter  aection  of 
which  he  owned  a  fraction^  and  that  his  common-law  right  waa 
hmited  by  the  sectional  lines  of  his  survey.  In  that  case,  such 
extension  of  Hues  absorbed  the  entire  lake»  but  the  court  doea 
not  clearly  indicate  irhat  should  be  done  if  the  body  of  water  waa 
•0  large  that  the  lines  of  the  gnmted  section  or  quarter  section 
would  not  embrace  the  whole  lake  bottom. 

In  Stoner  t.  Sioe^  121  Ind.  51»  the  court  held  the  grant  not 
limited  by  the  water'a  edge^  and  Clute  y.  Fisher,  65  Mich.  48^ 
38  followed^  with  the  result  of  absorbing  all  the  lakebed  by  the 
extension  of  sectional  lines.  The  court  aaid:  ^t  ia  contended 
that  the  riparian  owner  bordering  on  a  non-nayigable  lake>  like 
a  dyer,  takes  to  the  thread  or  center  of  the  lake.  This  lode  is  imr 
pncticable  when  applied  to  lakes.  Suppose  the  lake  to  be  rounds 
or  nearly  bo,  with  riparian  ownen,  as  there  would  be,  on  the 
north,  south,  east,  and  west  of  it,  this  rule  could  not  be  applied. 
•  •  .  •  Wbere  the  body  of  water  is  a  mnuiiig  stream,  being  a 
narrow  rimlet  at  its  head  and  growing  larger  and  widening  until 
it  entera  into  another  stream  still  larger,  or  where  it  is  a  long 
narrow  body  of  water,  there  ia  no  trouble  in  applying  this  doc^ 
trine;  but  where  the  body  of  water  is  surrounded  by  land^  and 
is  almost  circular  in  form,  coyering  a  quarter  or  half  section  or 
more  of  Iand>  with  riparian  owners  on  either  aide,  we  cannot  say 
that  the  ownen  on  the  eaat  and  the  west  could  take  to  the  exclu* 
sion  of  those  upon  the  north  and  south^noryiceyersa.  Norwould 
it  do,  as  it  seems  to  us,  to  apply  a  ^^  doctrine  that  would  re* 
quire  the  running  of  diagonal  lines  between  the  yarious  owners, 
each  reaching  to  the  center  of  the  lake/'  The  court  alao  said 
that  the  section  lines  could  not  be  passed  when  the  lake  is  so 
large  tiiat  the  extension  of  those  lines  would  not  absorb  it.  To 
the  same  effect  are  Hodges  y.  Williams,  95  N.  C.  331;  59  Am» 
Bep.  242;  Waterman  y.  Johnson,  13  Pick.  261;  State  y.  Ports* 
mouth  Say.  Bank,  106  Ind.  435;  West  Boxbury  y.  Stoddard,  T 
Allen,  158;  Noyes  y.  Collins,  92  Iowa,  566.  Many  other  cases 
.  eould  be  cited. 

The  question  was  before  this  court  in  reference  to  a  grant  of 
land  bounded  on  Lake  Michigan,  in  Seaman  y.  Smith,  24  HI.  521, 
in  which  it  was  said:  ''These  great  bodies  of  water  haying  no 
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'Ciirrents  like  rivers  and  other  numing  streams  cannot  present  the 
«anie  reasons  why  the  boundary  should  be  extended  beyond  the 
water^s  edge^  where  it  is  ordinarily  founds  that  apply  to  nmning 
bodies  of  water.  Where  sueh  streams  are  called  for  as  a  boimd- 
«ry^  the  thread  of  the  current  is  held  to  be  the  line  from  each 
«ide.  Such  a  rule  could  not^  for  the  want  of  a  current,  be 
4idopted  in  this  case.  It  would  not  be  sanctioned  either  by  an- 
4dogy  to  the  rule  or  by  reason;  and  if  the  outer  edge  of  the  wa- 
ter be  passed^  owing  to  the  approximation  of  these  bodies  to  a 
•circular  shape,  it  would  be  found  exceedingly  difficult,  if  not  im- 
possible, to  ascertain  where  the  boundary  should  be  fixed  or  the 
«hape  it  should  assume.'^ 

In  Trustees  of  Schools  v.  Schioll,  120  HI.  609,  60  Am.  Bep. 
^75,  it  was  said:  ^^t  is  equally  well  settled  that  grants  of  land 
bounded  on  streams  or  riyers  abore  tide-water  carry  the  exclu- 
«iye  right  and  title  of  the  grantee  to  the  center  of  the  stream, 
usque  ad  filem  aquae,  subject  to  the  easement  of  nayigation  in 
etreams  navigable  in  fact,  unless  the  terms  of  the  grant  clearly 
denote  the  intention  to  stop  at  the  edge   or  margin   of   the 

stream But  an  entirely  different  rule  applies  when  land 

is  conveyed  bounded  along  or  upon  a  natural  lake  or  pond.  In 
«uch  case  the  grant  extends  only  to  the  water's  edge.'' 

^^^  These  principles,  as  enumerated  in  the  two  cases  cited  in 
this  state,  are  based  on  the  principles  of  the  common  law,  as  we 
fmderstand  it  and  as  it  has  been  held  by  courts  of  various  states. 

It  is  urged,  however,  that  the  decisions  of  the  New  England 
-states  are  based  on  colonial  ordinances  of  1641  and  1647.  The 
Massachusetts  colony,  by  an  ordinance  of  1641,  provided  that 
.great  pondB  containing  more  than  ten  acres  of  hmd  should  be 
free  for  fi&hing  and  fowling,  and  by  the  amendment  thereto  of 
1646  towns  were  proliibited  from  granting  away  great  ponds. 
All  the  New  England  states  whose  opinions  hold  as  we  do  were 
not,  however,  subject  to  the  ordinances  of  the  Massachusetts 
Bay  colony. 

The  principle  that  the  riparian  owner  takes  to  the  center  of 
the  bed  of  a  non-navigable  lake  is  sustained  in  Lembeck  y.  Nye, 
47  Ohio  St.  336,  21  Am.  St.  Eep.  828,  Smith  y.  Rochester,  92 
N.  Y.  463,  44  Am.  Bep.  393,  Warren  v.  Chambers,  25  Aric 
120,  91  Am.  Dec.  538,  4  Am.  Rep.  23,  and  Lamprey  v.  State, 
52  Minn.  181;  38  Am.  St.  Rep.  541.  Many  other  cases  might 
tjre  cited  sustaining  the  same  view.  The  same  rule  is  held  by  the 
•supreme  court  of  the  United  States  in  Hardin  y.  Jordan^  140 
tr.  S.  371. 
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From  the  fact  that  so  lew  lakes  existed  in  Great  Britam  no 
question  of  the  right  of  the  riparian  proprietor  to  the  hed  of  the 
kke  vas  there  claimed  to  be  presented  until  1878^  when  the  caso 
of  Bristow  y.  Gormican^  L.  R.  3  App.  Cas.  641^  relating  to  Latfgh 
Neagh^  in  the  north  of  Ireland^  was  before  the  house  of  lords. 
There  the  plaintiff  sued  the  defendant  in  trespass  for  fishing  in 
the  kke^  and  deraigned  title  from  the  crown^  by  a  grant  in  the 
time  of  Charles  II,  of  all  fishing  in  that  body  of  water.  It  was 
held  the  crown  had  no  right  to  make  such  grant  in  such  waters, 
as  against  the  rights  of  riparian  owners  or  others.  This  decision 
of  the  high  authority  from  which  it  originates  is  deserving  of  the 
greatest  consideration.  It  is  not  of  that  controlling  authority  as 
to  what  is  the  common  law  which  it  would  'have  been  if  made  b^ 
fore  tiie  ^^^  organization  of  oux  goTemment  Nor  do  we  be* 
lieve  this  decision  can  be  said  to  determine  riparian  rights  as 
taking  the  bed  of  the  lake.  The  large  fresh  water  lakes  in  and 
bordering  this  state  present  conditions  wholly  unprorided  for  by 
the  common  law  of  England,  and  the  law  of  boundary  as  ap- 
phed  to  riyers  is  inapplicable  to  such  lakes.  A  principle  applied 
to  a  large  lake  is  a  principle  applicable  to  a  snialler  one.  This 
principle  applies  to  such  as  are  meandered  in  the  original  survey. 
Where,  however,  such  small  lakes  are  not  meandered,  but  are  of  a 
size  that  they  are  included  within  the  comers  of  a  survey,  then  a 
different  condition  exists,  and  they  would  be  included  in  a  grant 
of  the  land. 

In  the  case  of  Beckman  y.  Kreamer,  43  IlL  447,  92  Am.  Dec 
146,  a  small  lake  existed,  and  the  riparian  proprietor  owned  on 
both  sides.  A  trespasser  entered  on  the  lake  and  seined  for  fish, 
disregarding  the  objections  of  the  riparian  owner.  The  riparian 
proprietor  brought  an  action  of  trespass,  and  it  was  held  he  could 
recover.  Whether  the  lake  was  meandered  in  the  original  survey 
or  included  witiiin  the  comers  of  a  subdivision  is  not  shown. 
Neither  does  it  appear  whether  it  was  a  lake  proper,  or  a  mere 
iridening  of  a  stream  with  a  current  therein.  If  the  latter,  or  a 
lake  not  meandered  and  included  within  the  comers  of  a  survey, 
then  the  riparian  proprietor  took  its  bed. 

These  cases  dted  are  the  only  decisions  with  reference  to 
boundary  or  riparian  ownership  of  lakes  which  hove  heretoforo 
been  before  this  court,  and  there  is  no  confiict  therein,  and  no 
leason  exists  why  we  should  change  the  rule  therein  announced. 
On  the  contrary,  aside  from  the  principle  of  stare  dedsis,  we 
Aonld  adhere  to  that  rple.  The  policy  of  the  state  in  recent 
yesis  has  been  to  stock  its  waters,  both  streams  and  lakes,  witib 
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fish^  as  a  meana  of  ^viiig  oheap  and  Taluable  food  to  her  dtuena, 
and  with  this  purpose  regalar  appropriations  and  expenditoxes 
are  made.  If  we  depart  from  the  reasonable  rule  we  have  estab- 
lished^ the  small  non-navigahle  lakes  wonld  ^^^  become  the  pri- 
vate waters  of  riparian  owners^  pertinent  to  their  lands,  with  ex- 
clusiye  rights  thereon  as  to  boating,  fishing,  and  the  like^  from 
which  the  body  of  the  people  would  be  excluded — a  principle  in- 
consistent with  and  not  suited  to  the  condition  of  our  people  or 
called  for  as  a  rule  of  law. 

The  supreme  court  of  the  United  States,  by  a  divided  court,  in 
Hardin  v.  Jordan,  140  U.  S.  371,  and  Mitchell  v.  Smale,  140  U. 
S.  406,  has  sought  to  apply  the  same  rule  to  lakes  as  to  streamB, 
and  follows  Biistow  v.  Gormican,  L.  B.  3  App.  Oas.  641^  as  an- 
nouncing such  to  be  the  common-law  rule,  and  declined  to  recog- 
nize Trustees  of  Schools  v.  SchroU,  120  IlL  509,  60  Am.  Bep. 
675,  as  the  law  of  Illinois.  We  yet,  notwithstanding  the  high  re- 
spect we  owe  that  august  tribunal,  hold  the  common  law  to  be  as 
we  have  heretofore  announced  it — a  view  taken  in  4he  opinion 
of  the  dissenting  minority  in  those  two  cases  and  with  .whidi  tiie 
views  of  many  able  courts  in  different  states  eoncar. 

It  now  becomes  necessary  to  determine  whether  tibie  lakcftted 
passed  to  ihe  state  under  the  swamp  land  act.  Fri6r  to  1850 
there  were  many  lakes  similar  to  those  in  this  record  referred  to, 
in  many  of  the  states,  which  induced  the  passage  of  the  swamp 
land  act,  with  the  amendments.  The  decisions  of  the  various 
state  courts  on  the  construction  of  that  act  have  not  been  ac- 
oordani  In  the  supreme  court  of  the  United  States,  in  Bailioad 
Oo.  V.  Smith,  9  Wall.  95,  it  was  held  the  right  of  the  etate  to 
0wamp  and  overflowed  lands  did  not  depend  on  the  action  of  the 
secretsiry  of  the  interior  in  making  lists  of  them,  and  oral  evi- 
dence in  a  court  of  justice  showing  lands  to  be  swamp  lands  could 
be  received,  which  would  exclude  them  from  passing  under  a 
grant  from  which  they  were  excepted.  In  French  v.  Pyan,  93 
TF.  S.  169,  it  was  held  by  the  second  section  of  that  act  the  power 
and  duty  devolved  upon  the  secretary  of  the  interior,  as  the  head 
of  the  department  which  administered  the  affairs  of  the  public 
lands,  of  determining  what  lands  were  of  ^^^  the  description 
granted  by  the  act,  and  made  his  office  the  tribunal  whose  decis- 
ion was  to  control  that  question.  In  Ehrhardt  v.  Hogaboom,  115 
XT.  S.  67,  parol  evidence  was  held  inadmissible  to  show  certain 
land  patented  under  that  act  was  not  swamp  land.  In  Martin 
V.  Marks,  97  U.  S.  345,  it  was  held  it  would  probably  have  been 
necessary,  to  support  a  title  under  that  act»  to  prove  the  list  was 
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<m  file  with  the  conmiiflsioiier.  The  great  weight  of  authority  is, 
the  grant  made  by  that  act  operated  in  praesenti.  From  a  con- 
iideration  of  the  opiniona  of  that  oonrt,  it  appears  that  whilst  the 
act  operated  as  a  grant  in  praesenti,  it  waa  a  question  for  the 
dedflion  of  the  secretary  of  the  interior  whether  a  partioiilar 
tract  was  swamp  land,  and  his  decision,  when  once  made,  waa 
final  and  condnsiye,  and  it  is  sufficient  if  landa  have  been  selected 
as  within  the  act,  and,  when  so  selected,  the  title  relates  to  tiie 
passage  of  the  act  If  the  secretary  bMB  not  designated  any  tract 
as  swamp  lands  within  a  state,  and  neglects  and  refuses  to  act, 
anl  has  not  decided  to  the  contrary,  then  it  may  be  shown  by 
parol,  in  behalf  of  the  state  or  one  claiming  thereunder,  tm 
against  wrongful  claimants,  that  a  particular  tract  is  of  the  char- 
acter included  within  the  act.  There  are  no  means  by  which  the 
secretary  of  the  interior  may  be  compelled  to  act:  French  t. 
Fyan,  93  TJ.  S.  169;  Oaines  t.  Thompson,  7  WalL  347;  Secretary 
T.  McGarrahan,  9  Wall.  298;  Litchfield  t.  Regiater,  9  Wall.  575. 

After  the  surrey  of  1874,  the  record  shows  that,  at  a  hearing 
held  under  the  anpervision  of  the  general  land-office  of  the  de- 
partment of  the  interior  about  the  time  of  the  mirrey  of  1874, 
tiie  state  of  Illinois  and  the  county  of  Oook  (the  swamp  hnds  in 
lUinois  having  been  conveyed  by  the  state  to  the  counties  by  act 
of  June  22,  1852)  claimed  these  lands  in  controTersy  as  swamp 
lands,  but  this  claim  was  rejected  and  the  survey  of  1874  ap- 
proved, upon  appeal  to  the  secretary  of  the  interior.  Since  that 
determination  of  the  question,  these  lands  so  *•*  surveyed  have 
been  taxed  for  state  and  county  purposes.  It  appears  from  the 
evidence  the  hearing  by  the  officers  of  the  land  depaitmeni  was 
bad  on  questions  of  fact.  The  determinations  of  these  officers  are 
conduaive  on  the  parties  to  such  proceeding,  except  in  a  direct 
proceeding:  Johnson  v.  Towsley,  13  Wall.  72;  Warren  v.  Van 
Brunt,  19  Wall.  646;  Shepley  v.  Cowan,  91  TJ.  S.  330;  Marquez 
V.  Frisbie,  101  U.  S.  473;  Quinby  v.  Conlan,  104  U.  S.  420;  Steel 
V.  Smelting  Oo.,  106  TJ.  S.  447;  Cragin  v.  Powell,  128  U.  S.  691. 
In  the  latter  case,  it  was  also  held,  when  a  survey  had  been  made 
and  approved  by  the  government,  with  plats,  mape,  field  notes, 
and  certificates  filed,  and  such  lands  so  surveyed  are  sold,  the 
courts  haive  power  to  protect  the  private  rights  of  a  party  who 
has  purchased  in-  good  faith  from  the  government  against  the 
interferences  or  appropriations  of  subsequent  corrective  resurveys 
made  by  the  land-office.  To  the  same  effect  is  Moore  v.  Bob- 
bins, 96  TJ.  S.  630. 

From  these  cases  it  would  follow  the  coxmty  of  Cook  has  no 
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claim  on  tlie  lands  to  be  in  any  manner  detei^nined  in  this  case, 
it  not  bdng  a  party^and  not  having  soaght^byadlrect  proceeding, 
to  determine  the  correctness  of  that  rulings  and  no  lists  made  by 
the  secretary  of  the  land  as  swamp  lands.  The  question^  there- 
fore^ as  to  private  rights  must  be  determined  by  settling  the 
rights  of  the  parties  under  the  patents  issued  on  the  two  surreyB. 

The  evidence  shows  the  survey  of  1874  was  made,  in  the 
greater  part,  as  a  survey  of  land  covered  with  water,  but  slight 
changes  existing  tiien  from  'what  existed  at  the  time  of  the  orig- 
inal survey.  By  that  survey  an  attempt  was  made  to  take  pos- 
session of  and  survey  and  sell  riparian  rights  in  land  where  no 
claim  was  made  of  fraud  or  mistake  in  Idie  original  survey  of 
1834  and  1835.  No  such  right  existed  in  the  comonissioner  of 
the  general  land-office.  Eiparian  proprietorship  is  a  property 
right  of  value,  and  to  it  are  attached  rights  and  privileges  con- 
ferred by  law,  of  which  the  owner  cannot  be  deprived  *•*  by  an 
illegal  proceeding.  In  this  case,  such  rights  must  be  resolved 
by  the  law  of  Illinois  as  to  land  bounded  on  a  meandered  laka 
In  Trustees  of  Schools  v.  SchroU,  120  111.  509,  60  Am.  Bap.  575, 
and  Seaman  v.  Smith,  24  111.  521,  we  held  the  riparian  owner 
took  to  the  water's  edge.  It  was  a  determination  of  a  question 
of  property  rights.  We  applied  the  same  principle  to  lakes  so 
meandered,  regardless  of  the  question  whether  or  not  they  were 
navigable.  Seaman  v.  Smith,  24  111.  521,  is  in  line  with  the 
uniform  current  of  decisions  as  to  navigable  lakes.  Trustees  of 
Schools  v.  Schroll,  120  HI.  509,  60  Am.  Bep.  575,  aa  we  have 
seen,  is  abundantly  sustained  by  authority.  We  are  asked  ta 
overrule  the  latter  case  and  hold  the  grant  to  the  riparian  owner 
conveys  the  bed  of  a  non-navigable  lake  and  onakes  its  waten 
mere  private  waters.  We  decline  to  do  so.  By  such  holding,  so 
long  as  such  meandered  lakes  exist,  over  their  waters,  and  bed 
when  covered  with  water,  the  state  exercises  control,  and  holds 
the  same  in  trust  for  all  the  people,  who  alike  have  benefit  there- 
of in  fishing,  boating,  and  the  like. 

By  the  adoption  of  this  principle,  which  applies  alike  to  all 
meandered  lakes,  streams,  and  rivers,  there  is  no  conflict  witii 
that  applying  to  the  sea,  and  littoral  proprietors  and  riparian 
owners  alike  have  all  the  benefits  and  rights  of  such  ownership 
and  take  accretions  to  their  lands:  Chicago  Dock  etc.  Co.  v. 
Kinzie.  93  111.  415.  Whether  we  apply  the  term  "accretion"  to 
the  slow,  ^adual,  imperceptible  formation  of  land  on  streams  or 
lakes  bv  the  action  of  the  current  of  the  one  or  the  recession  of 
the  waters  or  waves  of  the  other,  it  is  pertinent  to  the  land 
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alike  and  an  accretion  thereto.  This  doctrine  of  accretion  ha» 
not,  howeyer,  been  applied  to  reliction^  naing  the  term  in  ita 
best  and  atxictest  aenae^  for  in  such  case  the  new  land^  if  con- 
siderable and  suddenly  or  perceptibly  formed^  in  the  case  of 
lakes  or  the  sea  and  tidal  streams^  belongs  to  the  state;  and  in 
the  case  of  streams  or  rivers^  as  we  have  already  stated^  the  cen- 
ter of  the  old  channel  remains  the  boundary  between  the  riparian 
^^  owners.  The  surrey  of  1874  was  unauthorized^  end  no  title 
bj  patents  issued  thereunder  conyeyed  the  bed  of  the  lake. 
Neither  did  the  grant  of  the  fractional  tracts,  as  made  under  the 
survey  of  1834  and  1835,  convey  the  bed  of  the  lake,  but  gave 
riparian  rights.  Where  accretions  come  to  such  riparian  propri- 
etors, they  shall  take  to  the  water's  edge^  and  follow  the  recession 
of  waters  to  their  edge.  Their  lines  and  bounds  are  thua  deter- 
mined and  are  certain.  This  rule  recognizes  the  riparian  pro- 
prietor's rights  to  the  fullest  extent.  The  value  of  his  riparian 
rights  are  preserved  to  him.  If,  as  in  many  such  lakes,  there  is 
much  depth  of  water  on  one  side  and  very  shallow  on  the  other, 
and  in  process  of  time  recession  of  waters  on  the  shallow  side 
passes  beyond  the  lake's  center,  the  owner  on  that  side  still  goes 
to  the  water's  edge,  and  the  proprietor  on  the  other  side  should 
not  come  in  between  the  lake  and  such  proprietor  after  the  wa- 
ters have  receded  beyond  the  center.  Where  there  is  depth  of 
water  tiie  lake  still  exists,  and  one  proprietor  is  not  deprived  of 
the  benefit  of  his  Tiparian  rights. 

It  is  urged  with  much  vigor  that  the  question  of  the  effect 
of  patents  to  lands  issued  by  the  United  States  is  peculiarly 
within  the  province  of  her  courtjs  for  construction.  It  is  of  a 
higher  importance  that  the  law  of  this  state  shall,  so  far  as  it  ia 
local  to  the  state  and  its  dtizens,  and  to  its  and  their  interests, 
be  determined  and  controlled  by  the  courts  of  the  state.  When 
the  law  of  Illinois  shall  be  declared  and  recognized,  when  it  is 
within  the  province  of  her  courts  to  determine  it,  a  recognition 
of  it  would  enable  this  state  to  control  such  bodies  of  water 
within  her  borders  for  the  benefit  of  the  people,  and  preserve 
to  the  riparian  proprietors  their  rights  as  such  owners. 

On  the  question  of  limitation,  sought  to  be  asserted  under 
color  of  title,  we  will  not  attempt  to  analyze  and  discuss  the  mase 
of  conflicting  evidence  appearing  in  this  record.  We  concur 
with  the  learned  chancellor  in  the  ^®*  view  taken  by  him  of 
actual  possession.  In  no  case  was  it  of  that  character  that  com- 
plied vrith  the  requirements  of  the  law.  There  was  such  inter*^ 
mption  of  the  running  of  the  statute  that  no  title  become  settled.. 
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In  many  of  the  tax  deeds  set  up  in  the  croes-petitiona  the  de- 
fects in  notice,  absence  of  judgment  and  precepts,  etc.,  caused 
no  title  to  be  conveyed.  The  rights  acquired  by  the  South  CU* 
cago  and  Southern  Bailroad  Company^  being  from  those  dsim- 
ing  under  the  survey  of  1874,  nraat  fail  with  those  claiming 
thereunder. 

J.  Ensign  Fuller  seeks  to  set  up  tax  trtle  by  four  tax  deeds: 
{a)  One  of  these  deeds  is  said  to  haye  been  to  D.  G.  Hamilton, 
September  6,  1875,  under  sale  April  6,  1873,  of  the  west  half 
of  the  northwest  quarter  of  the  southeast  quarter  of  section  19; 
(b)  The  next  tax  deed  so  set  up  is  also  said  to  hare  been  to  Ham* 
ilton^  dated  March  6, 1877,  of  the  undiyided  twenty  acres  in  the 
northeast  quarter  of  the  southeast  quarter  of  section  19;  (c)  ISia 
third  tax  deed  set  up  by  Fuller  is  one  of  May  31, 1877,  to  P.  D. 
Hamilton,  which  again  is  for  the  west  half  of  the  northwest 
quarter  of  the  southeast  quarter  of  section  19;  (d)  l%e  fourth 
tax  deed  set  up  by  said  Fuller  in  his  anawer  is  one  of  July  23, 
1880,  to  Hamilton,  of  the  northeast  quarter  of  the  souiiieast 
•quarter  of  section  19.  Nothing  is  offered  to  support  deeds  a  and 
o— nei&er  judgment  nor  precept  Deed  b  was  for  special  as- 
eessment  of  the  South  Park  commissioneis,  and  ndther  a  Judg- 
ment nor  notice  to  owners  is  shown.  Deed  d  was  based  on  a 
notice  of  application  for  a  deed  describing  the  lands  in  section  9 
instead  of  19.  The  cross-bill  of  Fuller  also  ayers  onimerBhip  of 
lots  2  and  3  of  the  southeast  quarter  of  section  19,  and  the  sonth- 
•east  fractional  quarter  of  the  east  fraction  of  the  southwest  frac- 
tional  quarter  of  the  section.  The  last  three  tracts,  as  well  is 
eome  of  those  to  which  it  is  sought  to  assert  tax  title,  are  de- 
scribed under  the  suryey  of  1874.  The  answer  of  F.  F.  and  John 
I.  Bennett,  filed  September  12,  1889,  asserts  ^^  a  claim,  one- 
half  by  John  I.  Bennett  and  one-fourth  by  Fred  F.  Bennett,  to 
fractional  northeast  quarter  of  section  30,  by  yirtue  of  a  ssle  for 
the  fourth  installment  of  South  Park  assessment  to  R.  W. 
Bridge,  such  sale  haying  been  made  Noyember  9,  1876. 

The  insufficiency  of  the  tax  deed  first  giyen  under  this  sale 
results  because  it  bears  date  August  1,  1879,  and  recites  tiie  sals 
was  made  on  Noyember  9,  1879,  and  the  answer  shows  an  at- 
tempt by  the  county  clerk  to  give  a  new  deed,  dated  March  8, 
1882,  recorded  March  13,  1882.  This  attempt  to  correct  the 
error  in  the  first  deed  would  be  ineffectiye.  The  sale  became 
yoid  xmder  section  225,  chapter  120,  of  the  Beyised  Statutes,  be- 
cause a  proper  deed  was  not  taken  out  within  one  year  after  the 
time  for  redemption  expired:  Chappell  y.  Spire,  106  ni.472;  Altes 
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T.  Hixikler,  36  HL  266;  85  Am.  Dec.  406;  Burnt  Becoids  Aet^ 
fee  23.  In  addition  to  this,  the  description  of  land  sold  tnd  as 
assessed  is  indefinite  and  uncertain.  The  claim  of  tax  title  as  to 
fractional  section  29,  7.37  acres,  under  tax  deed  issued  to  B.  W. 
Bridge,  dated  August,  1877,  No.  335,  based  on  sale  of  December 
3, 1874,  for  the  second  installment  South  Park  assessment,  and 
as  to  soutthwest  fractional  half  section  20,  4.53  acres,  under  tax 
deed  dated  August  1,  1879,  No.  E  568,  running  to  the  South 
Park  commissioneiB,  based  on  a  sale  of  Noyember  9, 1876,  for  the 
fourth  installment  South  Park  assessment,  cannot  be  sustained, 
as  the  judgments  on  which  the  sales  were  based  and  deeds  issued 
included  excesdve  costs:  Combs  t.  Goff,  127  HI.  431. 

The  tax  title  sought  to  be  set  up  in  the  yarious  cross-petitions 
not  being  yalid,  it  was  not  error  to  dismiss  all  the  cross-petitions 
on  that  question.  Neither  was  there  continuous  and  exdusiye 
possession  under  such  deeds  as  color  of  title.  The  answers  put- 
ting in  issue  the  right  of  Shedd  and  Hardin  to  the  bed  of  the 
lake,  it  follows  the  decree  of  the  circuit  court  finding  they,  by 
mesne  conyeyances,  became  the  owners  of  the  lakebed,  was  er- 
roneous. 

^^  The  decree  is  in  part  affirmed  and  in  part  reyersed,  and 
the  cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion.  Appellants  Charles  E.  Rand,  Franklin  A.  Cleaye- 
land,  Elizabeth  Thomas,  and  the  South  Chicago  and  Southern 
Railroad  Company  are  each  ordered  to  pay  one-eighteenth  of  the 
costs  of  this  court  Appellania  J.  Ensign  Fuller,  Conrad  N.  Jor- 
dan, John  I.  Bennett,  and  Frank  I.  Bennett  are  jointly  ordered 
to  pay  two-ninths  of  the  costs  of  this  court.  Charles  B.  Shedd 
and  Gertrude  H.  Hardin  are  each  ordered  to  pay  fiye-eighteenths 
of  the  costs  of  this  court. 


RIPARIAN  RIGHTS-RIGHTS  OF  OWNER.— Riparian  rights  are 
an  appurtenance  to  the  land  running  with  it  as  a  corporeal  heredlta- 
ment.  They  may  be  segregated  by  grant  or  condemnation  or  extln- 
gnlshed  by  prescription,  but  cannot  be  defeated  by  simple  appropria- 
tion: Alta  Land  etc  Co.  ▼.  Hancock,  85  Cal.  219;  20  Am.  St.  Rep.  217, 
and  note.  See,  also,  the  note  to  Jones  y.  Adams,  19  Nev.  103;  8  Am. 
Kt  Rep.  797. 

BOUNDARIES— MBANDBR  LINB  AS.— A  meander  line  is  not  a 
boundary,  the  water  whose  body  is  meandered  being  the  true  bound- 
ary, whether  the  meander  line  actuaUy  coincides  with  the  shore  or 
not:  Lamprey  y.  State,  52  Minn.  181;  88  Am.  St.  Rep.  541.  See,  also, 
the  extended  note  to  Allen  y.  Weber,  27  Am.  St  Rep.  50. 

RIPARIAN  RIGHTS  OP  OWNERS  OF  LAND  BORDERING  ON 
I<AKES.— By  the  common  law,  the  same  rules  as  to  riparian  rights 
which  apply  to  streams  apply  also  to  lakes.  Hence,  If  a  meandered 
lake  is  nonnayigable  in  fact,  the  patentee  of  land  bordering  thereon 
takes  to  the  middle  of  the  lake,  while  if  the  lake  la  nayigable  In  fact, 
▲m.  Br.  Rsr..  Vol.  UL~25 
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Iti  iraten  and  bed  belong  to  the  state  In  Ita  sovereign  capacity,  and 
the  riparian  patentee  takes  the  fee  only  to  the  water's  edge:  Lamp- 
fay  T.  State,  62  Minn.  181;  88  Am.  St  Bep.  541,  and  note.  See  further 
«n  this  subject  the  extended  note  to  Miller  t.  Mendenhall,  19  Am.  St 
Bep.  280. 

BOUNDARIBS.— THB  MBANDBRINOS  OF  A  BTBSIAM,  by  s 
mrreyor  and  the  giving  of  the  connes  and  distances  of  snoh  mean- 
darings  in  a  conreyance  does  not  prevent  the  title  of  the  grantee 
f»om  extending  to  the  thread  of  the  stream:  Fieoman  t.  BeOsgaids^ 
108  CteL  179;  40  Am.  St  B^  76,  and  note. 


OASES 


SUPREME    COTJBT 


INDIANA- 


MiLBUBN  V.  Phillips. 

(14S  IKDIANA,  08.] 

JUDICIAL  BALBS-SUBROGATION.— If  one  boldlng  a 
UTb  deed  redeema  land  from  a  prior  lien,  claiming  the  right  to  do  lo 
as  ownet,  and  rach  deed  ia  afterward  adjudged  to  be  inralid  on 
aceonnrt  of  8ome  defect  in  the  proceedings  taken  by  the  sheriff,  tba 
person  so  redeeming  is  entitled  to  be  subrogated  to  tho  Uen  which 
he  baa  thus  discharged. 

Palmer  &  Palmer,  for  the  appellant 

W.  B.  MoorOy  for  the  appellees. 

**  JOBDAN,  J.  Appellees  sued  to  set  aaide  a  aatisfaction  of 
a  certain  judgment,  and  for  subrogation.  A  trial  resulted  in  a 
decree  in  their  favor,  from  which  appellant  appeals. 

The  complaint  alleges,  and  the  evidence  sustains,  suhatantially 
the  following  facta:  On  May  3, 1889,  appellee  Phydella  Phillips 
and  ^^  one  Marion  Phillips  recovered  a  judgment  against  the 
appellant,  Joseph  E.  Milbum,  in  the  Clinton  circuit  court,  for 
five  hundred  and  forty-nine  dollars  and  twenty-five  cents.  At 
tbe  date  of  the  rendition  of  said  judgment,  appellant  was  the 
owner  of  certain  described  real  estate,  situated  in  Clinton  county. 
An  execution  waa  issued  on  this  judgment,  and  said  land  was 
sold  by  the  sheriff  of  that  county  to  appellees,  in  satisfaction 
thereof,  for  the  sum  of  five  hundred  and  thirty-four  dollars, 
which  they  paid,  and  there  being  no  redemption  from  aaid  sale, 
within  the  time  allowed  by  law,  a  sheriff's  deed  was  executed  to 
fhem  for  the  land.    Subsequently  to  the  execution  of  this  deed, 
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an  action  was  inatitated  by  one  Robert  C.  Milbum^  against  appel- 
leea^  in  which,  alao,  appellant  was  a  party  to  the  cross-com- 
plaint therein  to  set  aside  this  deed^  in  which  action  said  deed 
was  by  the  lower  conrt  adjudged  to  be  Talid.  An  appeal  was 
prosecuted  to  this  court  by  Milbum^  which  resulted  in  a  holding 
that  the  deed  was  iuTalid,  by  reason  of  the  sheriff's  failure  to 
have  the  rents  and  profits  of  the  land  sold  appraised,  and  the 
judgment  was  reversed:  Milbum  ▼.  Phillips,  136  Ind.  680.  Prior 
to  the  judgment  obtained  by  Phydella  Phillips  against  appellant^ 
one  William  N.  Cliff  recovered  a  judgment  in  the  Clinton  drcmt 
court  against  appellant  and  Bobert  C.  Milbuin  for  one  hundred 
and  thirty-six  dollars,  which  became  and  was  a  senior  lien  upon 
the  land  in  question.  The  realty  was  sold  under  this  judgment  by 
the  ilheriff  to  Cliff,  who  assigned  his  certificate  of  purdiase  to 
one  Ball,  and  within  the  year  allowed  for  redemption,  to  wit,  on 
April  9^  1892,  and  while  the  appeal  above  mentioned  was  pend- 
ing undecided  in  the  supreme  court,  appellees  claiming  to  be  tiie 
owners  of  the  land  by  virtue  of  their  sheriff's  deed,  paid  to  the 
clerk  of  the  court  the  sum  of  two  hundred  and  thirty-six  dol- 
lars and  sixty-two  cents  in  full  of  the  redemption  of  said  land 
under  the  sale  tiiereof  to  Cliff,  which  sum  was  paid  by  the  cleric 
^  to  Ball,  the  holder  of  the  sheriff's  certificate,  and  accepted 
by  him  as  the  amount  in  full  upon  redemption. 

Appellees  prayed  in  theircomplaint  to  besubrogated  in  equityto 
the  rights  of  a  redeeming  creditor  imder  the  sale  of  the  land  to 
Cliff^and  that  the  satisfaction  of  the  Phillips  judgment, under  the 
sale  made  to  them  by  the  sheriff,  be  vacated,  and  that  the  court 
order  the  sale  of  said  real  estate  to  satisfy  tiie  amount  now  due 
on  said  judgment,  as  well  as  that  due  on  the  sum  paid  by  them 
upon  the  redemption  mentioned,  and  for  all  other  and  proper 
relief.  Upon  the  trial,  the  court  adjudged  and  decreed  this  re- 
lief, in  favor  of  appellees. 

Inasmuch  as  the  appellees' title  to  the  land  under  the  sale  bytbe 
sheriff  to  them  proved  to  be  invalid  by  reason  of  his  omission  inhis 
proceedings  to  sell,  as  mentioned^  they  were  clearly  entitled,  un- 
der section  777  of  the  Revised  Statutes  of  1894  (Bev.  State. 
1881,  sec.  765),  to  have  the  satisfaction  of  the  judgment  entered 
by  virtue  of  the  money  so  paid  by.  them  under  tiie  sale  by  that 
officer  vacated,  and  to  be  subrogated  to  the  Tights  of  the  judg- 
ment creditor.  But  appellant  further  contends  that  as  to  the 
money  paid  by  appellees  in  redeeming  the  land  from  the  sale 
upon  the  Cliff  judgment,  they  ought  not  to  be  subrogated,  for 
the  reason,  as  his  counsel  urge,  they  redeemed  as  owners  of  the 
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knd^and  as  it  was  subeequently  decided  by  this  court  that  the  sale 
under  which  they  pfurchased  was  invalid,  they  were  placed  in  the 
attitude  of  mere  Yolimteen,  and,  under  the  facta,  in  no  respect 
have  thej  the  right  to  be  subrogated  to  the  rights  of  a  redeem- 
ing creditor.    Tliere  is  no  force  in  this  contention.    Appellees 
cannot  be  said  to  be  mere  Tolunteers  in  the  act  of  redemption  in 
question.    When  they  exercised  this  right,  they  were  the  hold- 
en  of  a  sheriff's  deed  for  the  land.    The  validity  of  this  convey- 
ance,  ^  it  is  true,  had  been  questioned,  but  it  had  been  con- 
finned  by  the  judgment  of  the  circuit  court    They,  to  say  tjie 
least,  had  a  colorable  title  to  the  real  estate  in  conlxoversy;  and, 
believing  themselves  to  be  the  ownen  thereof,  they,  in  good 
faith,  assumed  to  redeem  the  property  from  a  sale  on  a  senior 
judgment  in  order  to  prevent  it  from  being  swept  from  under 
fchem,  which  would  have  been  the  result  had  they  allowed  the 
period  of  redemption  to  have  expired.    Ball,  the  holder  of  the 
certificate  of  purchase  under  the  Cliff  judgment,  and  the  only 
person  who  could  have  interposed  an  objection  to  the  redemption 
by  them,  recognized  their  right  to  redeem,  by   accepting   the 
the  money  paid  by  them  to  the  clerk:  Hervey  v.  Krost,  116  Ind. 
268.    As  Ball  had  surrendered  his  right  to  a  deed  under  his  cer- 
tificate by  accepting  the  money,  and  as  the  sale  to   appellees 
proved  to  be  invalid,  the  land  remained  under  the  ownership  of 
appellant,  and  the  payment  of  the  money  in  this  manner,  as  can 
be  readily  seen,  would  result  to  the  latter's   ultimate  benefit. 
Certainly,  under  the  circumstances,  appellant  cannot  successfully 
be  heard  to  assert  a  denial  of  appellees  right  to  subrogation. 

Again,  upon  another  view  of  the  case,  as  the  sale  under  which 
they  purchased  was  invalid,  and  they  received  nothing  thereun- 
der, therefore  it  did  not  result  in  a  satisfaction  of  the  judgment, 
and  appellee  Phydella  Phillips,  as  a  junior  judgment  creditor, 
under  the  drcumstances,  would  have  been  entitled  to  redeem 
from  the  sale  upon  the  senior  lien.  But  passing  this  phase  of  the 
case  without  further  consideration,  and  regarding  only  the  ques- 
tions presented  under  the  theory  of  the  cause,  we  must  and  do. 
recognize  the  principle  that  neither  the  law  nor  equity,  in  its 
application  to  the  facts  and  circumstances  in  a  particular  case, 
will  yield  to  the  '^shades  or  shadows''  that  may  therein  arise,  but 
will  *^  look  alone  to  the  substance  of  the  questions  involved. 
As  heretofore  said,  the  mon^  was  paid  by  these  appellees  in  the 
redemption  of  the  land,  which  they,  in  good  faith,  supposed  they 
owned,  and,  in  order  to  relieve  it  from  the  sale  in  controversy, 
was  applied  and  inured  to  discharge  an  obligation  for  which  ap- 
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pellant,  under  the  circumstances,  was  primarily  liable.  There- 
fore,  applying  the  broad  principle  which  underlies  the  doctrina 
of  subrogation,  it  is  manifeet^  we  think,  in  view  of  the  facts  in 
the  case,  that  appellees  were  entitled  to  the  relief  demanded. 
Under  such  drcnmstanoes,  equity  generally  treats  the  encom* 
brance  as  still  subsisting  so  long  as  necessary  to  protect  the  rights 
of  the  party  paying  it  off,  and  this  right  cannot  be  affected  bj 
the  fact  that  appellees'  title  proved  to  be  inyalid,  when  the  pay- 
ment was  made  in  the  good  faith  belief  that  they  were  the  own- 
en  of  the  land:  24  Am.  &  Eng.  Ency.  of  Law,  253,  259.  But 
aside  from  this,  as  the  redemption  in  question  was  to  some  ez* 
tent  connected  with,  and  exercised  by,  appellees  under  what 
proved  to  be  an  invalid  sheriff's  conveyance,  we  are  of  the  opinioa 
that  the  relief  demanded  also  comes  within,  and  may  be  granted 
under,  section  777  of  the  Bevised  Statutes  of  1894.  This  section 
is  remedial  and  salutary  in  its  provisions,  and  under  a  long  and 
well  recognized  rule,  ought  to  receive  a  liberal  constructian. 
The  following  decisions  lend  support  to  the  principles  which  wa 
have  herein  afi&rmed:  Seller  v.  Lingerman,  24  Ind.  264;  Sidener 
v.  Pavey,  77  Ind.  241;  Weiss  v.  Guerineau,  109  Ind.  438;  Short 
T.  Sears,  93  Ind.  505;  Bodkin  v.  Merit,  102  Ind.  293;  Johnson  t. 
Barrett,  117  Ind.  651;  10  Am.  St.  Rep.  83;  Cockrum  v.  Weat^ 
122  Ind.  372;  Erwin  v.  Acker,  126  Ind.  133;  Scobey  v.  Einning- 
ham,  131  Ind.  552;  Fowler  v.  Maus,  141  Ind.  47. 

Counsel  for  appellant  criticise  and  complain  of  a  ^  number 
of  rulings  of  the  trial  court,  but  these  are  not  open  to  the  objec- 
tions urged  against  them;  and  as  it  appears  from  the  record  that 
the  cause  has  been  fairly  tried  and  determined,  and  a  substan* 
tially  correct  result  reached,  the  judgment  must  be  affirmed. 

This  court,  in  the  former  appeal  upon  the  other  branch  of  the 
case  to  which  we  have  referred,  said:  ''The  equities  in  the  case 
appear  to  be  with  the  appellee  ....  and  we  regret  that  we  are 
compelled  to  disturb  the  judgment."  In  the  case  at  bar,  all  the 
equities  are  likewise  with  the  appellees,  and  the  appeal  is  devoid 
of  merit. 

The  judgment  is  affirmed. 

JUDICIAL  SALE£M3TJBR0GATI0N.— If  a  bona  fide  purchaser  at 
a  void  Judicial  sale  pays  bis  bid,  and  the  money  Is  applied  to  the 
payment  ot  the  morts^age  debt,  he  ts,  to  that  extent  entitled  to  be 
subrogated  to  the  rights  of  the  mortgajree:  Bailey  v.  Bailey,  41  S.  C. 
887;  44  Am.  St.  Rep.  718,  and  note.  This  subject  is  fully  treated  In 
the  monographic  notes  to  Perry  v.  Adams,  2  Am.  St  Rep.  828,  and 
Scott  V.  Dunn,  80  Am.  Dec.  177-182. 
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EQUITY  JUaiSDIOTION— NEW  CONTINOBN0IE8.— A  eovt 
•f  equity  should  adapt  Its  practice  as  far  as  possibto  to  tlio  ezlstlnf 
state  of  society,  aod  apply  Its  jurisdiction  to  all  those  new  cases 
which,  from  the  progress  daily  making  in  the  affairs  of  men,  most 
continually  arise,  and  should  not,  from  too  strict  an  adherence  to  the 
forms  and  rules  established  under  very  different  clrcnmstances,  de* 
dine  to  administer  Justice  and  to  enforce  rights  for  which  Uiere  Is 
no  other  remedy. 

AN  INJUNCTION  liAT  ISSUE  TO  BBSTBAIN  A  CORPORA- 
TION when  it  is  abusing  powers  glren  for  public  purposes,  or  com- 
ffllttlng  a  breach  of  trus^  or  acting  adyersely  to  public  policy. 

EQUITY^  CRIME,  ENJOINING  COMMISSION  OF.— An  in- 
junction will  not  be  denied  because  the  act  sought  to  be  enjoined  is 
a  crime.  If  it  is  also  such  an  act  that  the  complainant  is  entitled  to 
preventive  relief  against  it  Thus,  the  use  of  property  so  as  to  create 
a  nuisance  msy  be  enjoined,  though  the  maintaining  of  the  nuisance 
Is  punisli&ble  as  a  crime. 

INJUNCTION  TO  PREVENT  PRIZE  FIGHTS.— In  a  proceed- 
ing against  a  corporation  for  violating  Its  frandilse  by  giving  exhi- 
bitions of  prize  fighting  an  injunction  may  issue  to  prevent  the  giv- 
ing of  such  exhibitions. 

*  A  RE)CEiyER  OF  THE  PROPERTY  OF  A  CORPOQEtATION 
nay  be  appointed  pending  proceedings  for  its  dissolution  where  the 
possession  of  the  property  by  the  court  is  essential  to  x>revent  a  con- 
tinuance of  its  use  for  an  unlawful  puipose^  such,  for  instance,  as 
giving  an  exhibition  of  prise  fighting. 

J.  B.  Peterson  and  E.  D.  Cnunpacker,  for  the  appellant. 

B.  K.  Elliott,  W.  F.  Elliott,  J.  E.  McCullongh,  J.  Kopelke,  H. 
N.  Spaan,  and  W.  C.  McMahan,  for  the  appellee. 

^  HOWARD,  C.  J.  On  the  second  day  of  September,  1893, 
the  appellee,  by  her  relator,  who  is  the  prosecuting  attorney, 
filed  in  the  clerk^s  office  of  the  court  below  her  Terified  complaint 
or  information,  alleging,  amongst  other  things,  that  the  sppel- 
lent  was  a  corporation,  duly  organized  and  then  existing  under 
the  laws  of  the  state  of  Indiana;  that  the  said  appellant,  assum- 
ing to  act  ss  such  corporation,  was  engaged  in  yiolating  the  laws 
of  the  state,  and  had  misused  its  corporate  powers  and  fran- 
chises; that  imder  the  claim  of  corporate  right,  and  in  its  charac- 
ter as  a  corporation,  the  appellant  had  willfully  violated  the 
statute  of  the  state,  prohibiting  prize  fighting,  giring  the  details 
of  such  violation;  that  the  appellant  claimed  the  right,  as  a  cor- 
porate franchise,  to  conduct  prize  fights,  insjjting  that  the  stat- 
ute, nnder  which  it  was  organized,  gave  to  it  such  right;  that,  by 
reason  of  such  wrongful  claim,  it  had  induced  persons  to  believe 
that  it  had  a  franchise  under  the  laws  of  the  state  to  engage  in 
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such  business  of  prize  fighting,  and  so  had  greatly  abused  it» 
corporate  priyileges  and  usurped  aufliority  which  it  did  not  pos- 
sess; that  it  had  fitted  up  and  maintained  its  premises  in  the 
county  of  Lake  for  the  sole  purpose  of  engaging  in  prize  fighi> 
ing;  that  it  advertised  such  business  in  the  most  public  manner, 
and  thus  induced  thousands  of  persons  to  come  upon  its  said 
premises,  in  order  to  -witness  men  engaged  in  fighting  one  an- 
other  for  prizes  to  be  awarded  to  the  victors;  that  the  appellant^ 
as  such  corporation,  had  further  abused  and  misused  its  corpo- 
rate franchises  and  violated  the  statutes,  by  bringing  into  the 
state  certain  persons  to  perform  the  duties  of  sherifb  and  other 
peace  officeis,  ^^^  and  by  causing  such  imported  persons.  Be 
feloniously  assuming  to  act  as  peace  officers,  to  beat,  bruise^  and 
wound  persons  assembled  on  appellant's  said  premises;  that  many 
persons  were,  in  consequence,  greviously  wounded^  and  that  even 
death  had  been  thereby  caused;  that  appellant,  in  violation  of 
another  statute,  had  conspired  with  divers  persons,  to  appellee 
unknown^  to  commit  and  procure  the  commission  of  an  offense 
in  the  night-time,  to-wit,  prize  fightings  upon  said  premises;  that 
^)pellant,  in  its  said  corporate  capacity,  had  caused,  created,  and 
was  then  maintaining  a  public  nuisance  on  its  said  premises,  in 
that  it  had  thereon  prepared  and  constructed  buildings  and  other 
structures,  for  the  sole  purpose  of  procuring  men  to  fight  therein 
for  prizes,  giving  details  of  fights  that  had  already  taken  place, 
stating  also  the  riotous  proceedings  that  followed,  and  that  ap- 
pellant avows  its  purpose  to  continue  such  prize  fighting;  that 
appellant  fortified  and  strengthened  its  buildings,  so  as  the  bet- 
ter to  enable  it  to  carry  on  its  said  illegal  business,  as  well  as  to 
render  it  the  more  difficult  for  sheriffs  and  other  peace  officers 
to  enter  and  arrest  those  engaged  in  the  violation  of  the  laws, 
pursuant,  also,  to  the  purpose  and  design  of  the  appellant  to 
permanently  use  and  marutain  its  premises  for  the  sole  purpose 
of  conducting  prize  fights  on  its  said  premises;  that^  under  claim 
of  corporate  right  and  privilege,  appellant  would,  if  not  enjoined, 
continue  its  usurpation  of  corporate  functions,  and  its  abuse  of 
its  corporate  franchises,  thereby  causing  tumults  and  riots,  so 
that  human  life  would  be  endangered,  and  the  local  officen  of 
the  county  be  unable  to  suppress  the  consequent  violence;  that 
the  incorporators,  as  well  as  all  those  thus  engaged  in  violation 
of  the  laws,  were  nonresidents  of  the  state  of  Indiana;  that  ap« 
pellant  had  conspir^  with  certain  persons  named,  and  with  oth- 
ers whose  names  *®*  were  unknown,  with  the  purpose,  in  the 
event  that  the  court  should  issue  such  restraining  order,  to  rcn-^ 
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der  the  same  nugatory,  by  haTing  the  prize  fights  conducted  by 
such  other  persons;  that  unless  a  zeoeiyer  should  tiso  be  ap- 
pointed, the  appellant  would  falsely  and  fraudulently  assign  it» 
Tights  and  property  to  said  co-eonspiraixny  or  other  thixd  par-^ 
ties,  so  that  prise  fighting  and  other  unlawful  acta  might  still 
be  conducted^  notwithstanding  such  order  of  the  court 

The  prayer  was  for  a  dissolution  of  the  incorporation  as  bar- 
ing  forfeited  its  franchises,  and  that  it  be  ousted  therefrom;  that 
an  injunction  be  issued,  and  that  a  receiver  be  appointed  to  take 
charge  of  the  property,  until  the  further  order  of  the  court  The 
restraining  order  was  issued  by  the  judge  in  yacation,  and  was 
directed  especially  against  a  fight  advertised  for  the  f ouitii  day 
of  September,  bdng  two  days  after  the  issue  of  the  order;  and 
the  receiver  was  appointed  for  the  property  of  appellant  in  Lake 
eonnty,  being  the  premises  in  question. 

The  appointment  of  the  receiver  is  sssigned  as  error;  and  it 
fa  contended  by  counsel  for  appellant  that  the  court  erred  both 
in  the  issuing  of  its  restraining  order,  and  also  in  the  appoint- 
ment of  the  receiver,  for  the  reason  that  equity  will  not  aid  in 
the  punishment  or  in  the  prevention  of  crime. 

''One  sufficient  reason,  among  the  many,"  say  counsel,  ''for 
denying  the  jurisdiction  of  equity  in  this  class  of  cases  is,  that 
the  law  regards  the  crimes  charged  as  those  of  the  individual 
perpetrators,  and  not  of  the  corporation,  and  the  penal  laws  are 
adequate  to  redress  wrongs  against  society  by  punishing  the  of- 
fenders. Corporations,  as  such,  have  no  capacity  to  commit  the 
kind  of  dimes  charged  in  the  information." 

In  answer  to  this  may  be  given  what  a  great  English  ^^^ 
fudge,  Yice-Chancellor  Shadwell,  said,  when  appealed  to  for  a 
receiver  in  a  case  where  a  corporation  had  violated  an  injunc- 
tion: 'The  directors  of  the  company,  their  agents  and  servants,, 
cannot,  on  this  motion,  be  committed  to  prison;  but  what  can 
be  done  shall  by  me  be  done  to  repress  this  daring  invasion  of 
public  and  private  rights — ^an  invasion  maintained,  moreover,  in 
open  defiance  of  all  law,  authority,  and  order.  Let  a  sequestra- 
tion  issue":  Attorney  General  v.  Great  Northern  By.  Co.,  4  De 
Oez  &  S.  75,  as  cited  in  2  BedfieM  on  Bailways,  6th  ed.,  419. 

In  Judge  Bedfield's  work  on  Bailwajrs,  volume  2,  })age  364, 
the  author  says:  'Injunctions  in  courts  of  equity,  to  restrain  rail- 
ways from  exceeding  the  powers  of  their  charters,  or  committing 
Irreparable  injury  to  other  persons,  natural  or  artificial,  have 
been  common  for  a  long  time  in  England  and  in  this  country." 
Extraordinaiy  emergencies  in  many  cases  call  for  extraordinary 
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temedies.  In  chapter  29  of  the  work  from  which  wo  haft 
quoted^  Judge  Bedfield,  both  in  the  text  and  in  the  notes,  giTee 
jiomeroua  instances  of  the  interpoeitLon  of  equil^  to  preyent 
threatened  wrongs  on  the  part  of  corpoiationB. 

The  rule  to  be  obserred  in  snch  cases  is  quoted  at  page  366 
from  Lord  Chancellor  Cottenham:  '^That  it  is  the  duty  of  the 
courts  of  equity  (and  the  same  is  true  of  all  courts  and  of  all  in- 
stitutions) to  ^adapt  its  practice,  and  course  of  proceeding,  as  far 
wi  possible,  to  the  existing  state  of  sodely,  and  to  apply  its  jur- 
isdiction to  all  those  new  cases  which,  from  the  progress  daily 
making  in  the  affairs  of  men,  must  continually  arise,  and  not, 
from  too  strict  an  adherence  to  f onus  and  rules  established  under 
Tery  different  circumstances,  decline  to  administer  justice,  and 
to  enforce  rights  for  which  there  is  no  other  remedy/  **  This 
rule,  the  author  concludes,  is  certainly  ^^  worthy  of  one  of  the 
ablest,  wisest,  and  best  judges  that  erer  administered  the  chan- 
cery law  of  England  or  America. 

In  the  well  considered  case  of  Attorney  General  t.  Chicago  etc 
By.  Co.,  35  Wis.  425,  by  Chief  Justice  Byan,  that  eminent  jurist 
quotes  with  approyal  from  Brice's  Ultra  Vires,  on  page  526,  as 
follows: 

'ninder  many  circumstances,  the  court  of  chancery  has,  on 
public  grounds,  jurisdiction  to  prevent  corporations  acting  in  te- 
rious  ways,  or  contrary  to  the  intent  for  which  they  have  been 
created.  The  public,  howerer,  mfust  be  represented  in  ell  appli- 
cations relating  to  such  matters,  and  this  is  done  by  the  interven- 
tion of  the  attorney  general.  No  single  person,  whether  a  mcon- 
ber  of  the  corporation  .  •  •  •  or  not,  is  able  on  his  own  account, 
and  of  his  own  motion,  to  call  upon  the  court  to  interfere  for  his 
special  protection.  The  wrong  he  complains  of  is  not  confined 
to  himself;  no  right  or  privilege  peculiar  to  himself  is  violated; 
the  wrongs  inflicted  and  the  rights  invaded  affect  the  public, 
and  the  public,  consequently,  must  be  a  party  to  the  proceedings. 
The  occasions  upon  which  the  court  will  exercise  jurisdiction  to 
restrain  the  doing  of  acts  of  this  kind,  seem  to  fall  into  the  three 
following  heads:  ....  '1.  When  a  corporation  is  abusing  pow- 
ers given  for  public  purposes;  2.  Or  is  committing  a  breach  of 
trust;  3.  Or  is  acting  adversely  to  public  policy.'  *' 

Under  the  third  head,  '^When  any  corporation  is  doing  acts 
detrimental  to  the  public  welfare,  or  hostile  to  public  policy,** 
the  author  quotes  from  Attorney  General  v.  Great  Northern  Ry. 
Co.,  4  De  Qex  &  S.  75,  where  Kindersley,  V.  C,  said:  'TThen- 
ever  the  interests  of  the  public  are  damnified  by  a  company,  es- 
tablished for  any  particular  purpose  by  an  act  of  parliament,  act* 
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ing  illegally  and  in  coxrtrarention  of  the  powen  conferred  upon 
it,  I  oonceiye  ^^  it  la  the  ftinction  of  the  attorney  genend  to 
protect  the  intereata  of  the  public  bj  an  information;  and  thaA» 
when  in  the  caae  of  an  injury  to  prtntte  intereata,  it  would  be 
competent  foT  an  indiyidnal  to  apply  for  an  injunction  to  re- 
strain a  company  from  uaing  ita  powers  for  purpoaea  not  war- 
ranted by  the  act  creating  it,  it  is  competent  for  the  attorney 
general,  in  casea  of  injury  to  public  intereata  from  auch  a  cause, 
to  file  an  information  for  an  injunction." 

In  the  same  caae,  the  learned  chief  justice,  in  criticising  Bige- 
low  y.  Hartford  Bridge  Co.,  14  Conn.  565,  36  Am.  Dec.  50B, 
says:  'The  court  holds  the  jurisdiction  in  casea  of  priyate  nui« 
sanc^  and  of  public  nuiaance  inflicting  particular  injury,  at  the 
suit  of  an  indiyidual,  and  questions  it  at  the  auit  of  the  atate. 
It  is  not  easy  to  comprehend  why  the  remedy  should  ayail  agpiinst 
the  less  eyil,  and  not  against  the  greater;  why  equity  should  in- 
terpose to  restrain  what  afFecta  one  peraon  only,  and  refuse  ita 
protection  against  what  affects  all  persons;  in  the  case  of  a  publie  * 
nuisance,  restrain  it  at  the  auit  of  one  whom  it  especially  ag- 
grieyes,  and  refuae  to  do  so  for  the  public  whom  it  equally  ag- 
grieyes/' 

Counsel  for  appellant  say  that  ''an  act  ia  frequentiy  of  such  a 
character  as  to  inyolye  not  only  a  breach  of  criminal  law,  but 
also  a  transgression  of  ciyil  duty,  and  in  such  cases  redress  may 
be  had  not  only  by  the  state  in  tihe  form  of  a  criminal  prosecu* 
tion,  but  the  one  ^ho  suffers  a  ciyil  injury  may  haye  his  action 
for  damages.  For  instance,  if  one  steal  a  horse,  he  is  subject  to 
prosecution  under  the  criminal  laws  of  the  state,  and  at  the  same 
time,  notwithstanding  that  liability,  the  indiyidual  who  suffers 
the  loss  has  a  right  to  prosecute  an  action  against  the  offender 
for  damages;  and,  in  connection  with  such  action,  conditions 
may  be  such  that  the  court  would  enjoin  the  defendant  from  dis- 
posing of  his  property  ^^  until  judgment  could  be  obtained, 
and  eyen  go  further  and  appoint  a  receiyer  for  the  purpose  of 
preserying  the  property  in  order  that  the  judgment  might  be 
satisfied.  But  no  one  will  contend  that  the  state  could  enjoin 
the  offender  from  stealing  other  horses.'' 

Counsel  admit  yery  much  here.  It  is  not,  howeyer,  the  steal- 
ing of  other  horses  that  is  in  question.  It  is  quite  enough  to 
attend  to  the  horse  and  to  the  crime  under  consideration.  The 
court  might  certainly  enjoin  the  using  of  the  horse  for  such  pur- 
pose as  might  affect  the  rights  of  the  complaining  party;  as  for 
instance,  might  enjoin  the  sale  or  transfer  of  the  property  to 
others.    So  here,  while  it  is  periiapa  true  that  the  oommiBsioa 
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of  cnrne,  strictly  apeakingy  cannot  be  enjoined,  yet  the  tranafer 
of  property  for  fraudolent  poxpoeea,  or  to  erade  the  prooeBaea  of 
the  court,  or  to  prevent  the  execation  of  its  decreea,  may  be  on* 
joined..  If  this  corporation  might  tranafer  its  rights,  frandbises, 
and  property  to  another  company  or  to  individuals  during  the 
pendency  of  this  action,  and  so  continue  the  perpetration  of  the 
acts  complained  of  in  the  very  face  of  the  court,  it  would  be  but 
a  mockery  of  justice  to  have  instituted  the  action  in  the  first 
place.  This  is  a  proceeding  against  property,  as  well  as  against 
the  corporation.  The  property  itself  is  criminal,  and  can  be 
used  only  for  criminal  purposes.  If  there  be  any  yirtue  in  the 
quo  warranto  proceeding,  it  must  result,  not  only  in  the  diaaola- 
tion  of  the  corporation,  but  also  in  the  discontinuance  of  the  use 
of  its  properly  for  the  evil  purposes  to  which  it  had  been  proati* 
tuted. 

In  case  the  o£Feuder  were  an  indiyidual  and  the  property  were 
personal,  there  could  be  no  question  that  it  could  not  be  lawfully 
held  by  the  criminal.  Shall  it  be  said  that  what  the  state  may 
do  in  the  case  of  one  of  its  ^^  citizens  it  is  powerless  to  do  in 
the  case  of  a  corporate  creature,  the  product  of  its  own  statntesf 

In  State  y.  Lewis,  134  Ind.  250,  tiiis  court  uphdd  a  statute 
making  it  a  misdemeanor  for  anyone  to  have  in  hia  poflseaaum 
any  gill  net  or  seine,  except  as  permitted  by  the  statute;  and 
numerous  dedsions  sustaining  like  statutes  were  cited. 

In  those  cases,  the  mere  possession  of  artidea  otherwiae  harm- 
less  was  rendered  unlawful  for  the  reason  that  they  might  be 
used  in  the  conmiission  of  acts  made  criminal  by  the  atatnta. 
But  where  the  Sirticles  found  in  possession  of  one  arrested  for 
crime  are  themselves  the  instruments  of  such  crime,  and  made 
only  to  be  used  in  violation  of  the  law,  it  has  always  been  held 
that  the  criminal  could  not  lawfully  own  or  possess  them.  The 
right  to  seize  and  hold  such  instruments  of  crime  is  no  more 
doubtful  than  the  right  to  arrest  the  criminal  himsell  Accord- 
ingly,  the  gambler's  outfit,  the  burglar's  tools,  the  counterfeiter'a 
dies,  are  seized  wherever  and  whenever  found.  There  can  bo 
no  lawful  possession  or  use  of  such  things  by  anyone  save  the 
officers  of  the  law. 

Shall  the  courts  be  helplees  in  like  cases  where  &e  criminal 
19  a  corporation  and  where  the  property  used  as  the  instrument 
of  crime  is  real  and  not  personal? 

In  Smith  v.  McDowell,  148  111.  51,  which  was  a  case  where  ft 
was  sought  to  vacate  a  part  of  a  public  street  for  the  benefit  of  a 
private  person,  the  court  held  that  such  attempted  vacation  and 
use  of  the  street  would  constitute  a  public  nuisance^  and  that  fho' 
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public  was  entitled  to  the  speediest  and  most  effectiye  remedy 
to  prevent  &»  threatened  invasion  of  its  rights,  and  therefore  that 
snch  nuisance  might  be  forbidden  by  injunction  at  the  suit  of 
the  proper  ofib;er:  Citing  Wood  ^^  on  Nuisanoes,  sees.  777^ 
786;  DiUon  on  Municipal  Corporations,  520;  3  Pomeiroy's  Eqnity 
Jarisprudence,  1359,  and  other  authorities. 

Even  where  a  private  citizen  brings  an  action  to  prevent  a  pub- 
lic wrong,  from  wiiich  he  would  suffer  an  injury  peculiar  to  him- 
self, and  not  sustained  by  the  public  in  general,  an  injunctioii 
may  be  awarded  to  prevent  the  commission  of  the  threatened 
crime;  and  the  objection  will  not  be  heard  that  the  equity  pow- 
ers of  the  court  cannot  be  employed  to  aid  in  enfotroing  tbM 
eriminal  laws  of  the  state  by  thus  preventing  crime  about  to  be 
committed:  People's  Oas  Co.  v.  Tyner,  131  Ind.  277;  81  Am. 
St  Bep.  433.  ''No  authority,''  said  the  court  in  that  case,  '^has 
been  cited,  and  we  know  of  none,  supporting  the  position  of  ap- 
pellants that  the  appellee  is  not  entitled  to  an  injunction  because 
the  accumulation  of  nitro-glycerine  within  the  corporate  limits 
of  a  town  or  dty  is  a  crime." 

But  counsel  say  that  in  these  cases  equity  was  interposed  for 
the  protection  of  property  rights,  and  not  for  the  prevention  of 
crime.  It  may  be  remarked  that  property  rights  are  in  question 
in  the  case  before  us  also.  Notwithstanding  the  criminal  use 
to  which  the  property  of  appellant  has  heretofore  been  put,  it 
should  nevertheless  be  preserved  for  such  final  and  just  disposi- 
tion as  may  be  decreed  by  the  court  Moreover,  since  the  in- 
corporators are  all  nonresidents,  and  since  they  own  no  property 
but  this  in  the  state,  the  state  is  interested  in  its  preservation, 
at  least  to  the  extent  of  the  expenses  of  this  smt. 

Besides,  though  generally  true,  it  is  not  absolutely  so,  that 
ai)  injunction  can  only  issue  to  preserve  mere  property  rights, 
^^ere  are  many  adjudged  cases,"  as  said  in  Littleton  v.  Fritz, 
65  Iowa,  488,  54  Am.  Bep.  19,  "which  expressly  hold  that  the 
fact  that  a  nuisance  is  a  crime,  and  punishable  as  such,  does  not 
deprive  equity  of  its  jurisdiction  to  restrain  and  abate  it  by  in- 
junction*': *®®  See,  also,  Tiedeman  on  Equily,  sees.  483,  484, 
581;  3  N.  W.  Law  Eev.  219. 

In  State  v.  Saunders,  66  N.  H.  39,  the  suprerme  court  of  New 
Hampshire,  in  a  very  elaborate  and  well  considered  case,  decided 
that  ''an  injunction  against  the  unlawful  use  of  buildings  as  a 
nuisance  is  not  beyond  the  jurisdiction  of  equity  on  the  ground 
that  it  is  in  the  nature  of  a  punishment  of  a  criminal  offense." 
It  will  be  observed  that  this  decision  is  exactly  in  point,  the 
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court  below  haTing  ifleued  its  injunction  against  the  unlawful  iiae 
of  appellanf  •  buildings.  In  both  cases  the  state  sued  by  its 
proper  offioer^  and  property  rights  are  no  more  in  question  in 
one  case  than  in  the  other. 

In  State  y.  Crawford,  28  Ean.  726,  42  Am.  Bep.  182,  the 
court  said:  ''While  it  is  unquestionably  true  that  the  keeping  of 
the  saloon  in  question  is  a  criminal  offense,  and  its  operation  in- 
Tolves  the  commission  of  many  criminal  offenses^  yet  we  cannot 
think  that  these  facts  can  possibly  take  away  any  of  the  jurisdic- 
tion which  courts  of  equity  might  otherwise  exercise.'' 

In  Littleton  t.  Fritz,  66  Iowa,  488,  54  Am.  Rep.  19,  it  was 
said:  ''One  maintaining  a  nuisance  may  not  only  be  punished  in 
a  criminal  proceeding,  but  a  dyil  action  at  law  •  .  •  .  and  an 
action  in  equity  to  restrain  the  nuisance  may  be  prosecuted 
against  him.  •  •  •  •  The  defendant,  in  order  to  succeed  in  the 
defense  that  the  proceeding  by  injunction  is  an  attempt  to  en- 
force a  criminal  law  by  civil  process,  demands,  in  effect,  that  the 
courts  must  establish  the  principle  that,  because  the  nuisance 
complained  of  is  a  crime,  it  is  entitled  to  faror  and  protection 
in  a  court  of  equity.*' 

The  main  contention  of  appellant  is  thus  well  answered  by 
the  supreme  court  of  Iowa.  There  could  be  no  doubt  that  un- 
der section  1145  of  the  Serised  Statutes  of  1894  (Ber.  Stats. 
1881,86c.ll31)an  information  might  be  filed  sgsinet  corporations 
^^  such  as  this,  where  they  "do  or  omit  acts  which  amount  to 
a  surrender  or  a  forfeiture  of  their  rights  and  priyileges  as  a 
corporation,  or  where  they  exercise  powers  not  conferred  by 
law.**  Nor  could  there  be  any  doubt  ihat  under  section  1236  of 
the  Beyised  Statutes  of  1894  (Rer.  Stats.  1881,  sec.  1222),  a 
receiyer  might  be  appointed  when  the  corporation  "has  forfeited 
its  corporate  rights/'  or  when,  "in  the  discretion  of  the  court,  or 
the  judge  thereof,  in  vacation,  it  may  be  necessary  to  secure  am- 
ple justice  to  the  parties.** 

As  soon,  however,  as  it  appears  that  the  acts  shown  in  the  in- 
formation are  criminal,  the  conclusion  is  at  once  reached  that 
the  criminality  of  the  transaction  throws  a  shield  over  the  cul- 
prit, 80  that  equity  may  not  reach  it.  As  in  the  case  of  other 
criminals,  justice  and  equity  are  the  very  last  things  it  seeks  for. 

Counsel  for  appellee  well  observe  in  this  connection  that:  "It 
would  be  monstrous  to  adjudge  that  because  acts  constituting 
the  abuse  of  corporate  privileges  are  crimes,  therefore  the  cor- 
poration may  persist  in  doin^  them.  This  would  be  to  encuuraffe 
corporations  to  perpetrate  the  gravest  abuses,  since,  under  Rucb 
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a  rule,  the  graver  the  flbuse,  the  leas  the  power  of  the  dvil  himnob 
of  our  kir.  It  cornea  witii  an  ill  graoe  from  a  corporation  to 
aier  that  beoanae  the  i^buae  of  ita  corpoimta  priTilegea  oonaiata  in 
eonuDittmg  crime,  civil  remediea  are  nnayailing.  It  would  out- 
nge  common  aenae  imapeakably  to  giro  ear  to  a  corporation  de- 
fending itself  against  a  civil  proceeding,  by  aaaerting  its  owa 
infamy,  and  insisting  thrt  redress  can  only  be  had  under  tho 
laws  punishing  Crimea." 

A  like  conclusion  was  reached  in  Ifaaaaehuaetta,  in  the  caae* 
of  Carleton  t.  Sugg,  149  Mass.  550,  14  AnL  Bt  Bep.  446,  tl» 
hmgaage  of  the  court  being:  '^he  fact  that  keeping  a  nuisance- 
is  a  crime  does  not  deprive  a  court  of  ^^^  equity  of  the  power 
to  abate  the  nuisance'':  See,  also,  Mormwetz  on  Private  Corpora-^ 
tions,  sec.  1043. 

As  to  whether  the  premises  of  appellant  constitute  a  publio 
nuisance,  we  may  very  fittingly  borrow  the  following  definitioi^ 
from  State  v.  Crawford,  28  Kan.  726,  42  Am.  Bep.  182,  thatr 
^very  place  where  a  public  statute  is  openly,  publicly,  repeat- 
edly, continuously,  persistently,  and  intentionally  violated  is  » 
public  nuisance."  The  definition  fits  this  prize  fighting  estab- 
lishment most  perfectly;  and,  under  the  foregoing  authorities^ 
we  have  no  doubt  that  equity  may  interpose  to  restrain  its  fur- 
ther operation,  even  though  the  acts  charged  in  the  infomu^ 
tion  are  criminaL 

And  if  eqmty  may  so  interpose,  certainly  it  may  make  its  in* 
terposition  effective.  As  shown  by  the  information,  the  in- 
junction, if  issued,  would  not  of  itself  have  been  sufficient  to 
ratrain  the  nuisance  without  the  aid  of  the  receivership.  But 
equitable  remedies  must  be  complete.  The  arm  of  equity  is  not 
shortened,  but  will  reach  out  to  secure  full  right  in  the  premises. 
The  receivership  being,  therefore,  necessary,  in  order  to  secure- 
the  full  effect  of  the  injunction,  equity  will  not  refrain  from  the 
appointment  of  a  receiver  for  such  purpose.  The  receivership 
in  this  case  is  not  necessarily  for  the  sequestration  and  sale  of 
the  property,  but  only  to  take  charge  of  the  same,  until  the  fur- 
ther order  of  the  court  in  aid  of  the  injunction. 

The  circumstance  set  forth  in  the  informalaon,  that  appel* 
Isnt  pretends  to  have  conducted  its  nefarious  business  under  pro- 
^'ons  of  the  voluntary  association  statutes  of  the  state,  scarcely^ 
merits  consideration.  The  constitution  puts  its  special  bans  on* 
lotteries,  duels,  and  all  infamous  crimes;  while,  at  the  same  time, 
it  provides  for  the  moral  and  intellectual  improvement  of  thfr 
people.    A  statute  which  should  attempt  to  authorize  prize  fight- 
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ing  wouldy  most  certainly,  be  oppoeed  to  tlie  ^^^  ^irit  of  the 
constitution;  and^  indeed,  to  that  of  the  law  itself,  long  eince  de- 
fied to  be  ^*a  rule  of  cmL  conduct,  preocribed  by  the  supreme 
power  of  a  state,  commanding  what  is  right,  and  prohibiting 
what  is  wrong."  The  legislature  had  no  intention  to  enact  any 
-such  statute. 

For  the  reason,  therefore,  that  the  information  shows  the 
premises  of  appellant  to  be  a  public  nuisance,  and  also  for  tiie 
reason  that  it  is  likewise  shown  that  appellant  has  misused  and 
abused  its  corporate  franchises  and  privUeges,  the  court  did  not 
-err  in  issuing  the  restraining  order,  and  in  appointing  a  receiver, 
the  appointment  of  a  receiver  being  necessary  to  render  the  xe- 
etraining  order  effective. 

The  judgment  is  affirmed. 

From  the  opinion  of  the  majority  Judge  Hadmey  dtssented,  say- 
ing: ''While  It  would  be  a  pleasure  to  me  to  concur  In  any  opin- 
ion that  liad  for  its  purpose  to  stay  tbe  commission  of  the  numerous 
offenses  against  tbe  criminal  and  civil  laws  of  the  state  charged  in 
tbe  complaint  a^lnst  the  appellant,  I  regret  that  I  cannot  oosicnr  ia 
the  conclusion  that  the  equitahle  remedy  of  a  receivership  can  be  In- 
voked for  that  purpose.  I  do  not  question  the  conclusion  that  the 
writ  of  Injunction  was  properly  Issued;  that  question,  however.  Is  not 
1>cfore  us,  but,  if  a  proper  remedy,  It  was  certainly  effectual  to  stay 
the  employmeat  of  the  state's  corporate  franchises  m  the  commis- 
sion of  crime.  If  the  scope  of  the  writ  were  too  narrow  to  reach 
those  who  might  operate  in  spite  of  its  terms,  a  wider  scope  could 
t>e  given  It,  tf  power  existed  at  aH  to  Issue  the  writ.  It  Is  certainly 
enough  to  say  that  equity  will  go  so  far  as  to  hold  the  criminal  while 
tlic  law  punliftiies  him.  My  doubts  have  arisen  as  to  the  proposition 
that  a  receiver  may  be  appointed,  a  remedy  only  granted  by  equity 
in  clear  cases  where  th«  rights  and  interests  of  the  parties  must  suf- 
fer by  its  denial.  The  ofl9ce  of  a  receiver,  so  far  as  my  knowledge 
and  observation  have  gone,  has  always  been  to  preserve  the  prop- 
erty to  be  received,  held,  or  disposed  of,  for  the  benefit  of  an  owner, 
creditor,  lienor,  lessee,  or  other  person  Interested,  and  not  sln^y  to 
restmiu  the  owner  from  transferring  It  or  using  It;  auch  holding  of 
the  property  is  but  another  method  of  enjoining.  The  theory  of  the 
Appellee  Is,  when  reduced  to  Its  logical  results,  that  equity,  by  Its 
•remedy  of  receivership  wiU  confiscate  property  used  for  criminal  pur^ 
poses.  Indeed,  many  of  the  citations  of  counsel  and  of  the  maji^fty 
-opinion  are  to  the  effect  that  such  taking  is  as  In  cases  of  conflsoatton 
^f  the  implements  of  crime.  I  think  it  may  be  safely  sadd  that  no 
^*ase  can  be  found  where  confiscation  was  under  equitable  authority, 
but  In  every  instance  it  has  been  authorized  by  statute. 

"Nor  do  I  believe  that  the  Revised  statutes  of  1804,  section  1280,  en- 
larges the  powers  of  equity  in  this  respect  The  Implication  must 
accompany  this  statutory  provision  tl»t  the  receiver  is  necessary  to 
apireserre  the  property  for  some  person  having  an  interest  In  it    I 
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euDOl  resist  the  conclusion  that  the  tme  oiBce  of  a  recelTer  does  not 
Inoliide  the  mere  holding  of  pfroperty  to  stay  the  comnotoslon  of 
crtme.**  

BQtJITY  JTTBISDICrriON— NDW  OONDITIONS.-Courts  of  equity 
win  apply  their  jurisdiction  to  new  questions  as  they  arise,  while 
keeping  within  the  rules  and  principles  on  which  their  remedial  Jur- 
isdiction is  founded:  Dougherty  t.  Oreary,  80  Cal.  290;  89  Am.  Dee. 
116.  The  mere  novelty  of  a  quesrllon  does  not  justify  an  Inference 
of  want  of  jurisdiction  In  a  court  of  eqirlty:  Lining  t.  Qeddes,  1  Mc- 
Cord  Gh.  801;  16  Am.  Dec  606;  Piper  T.  Hoard,  107  N.  Y.  73;  1  Am. 
St  Rep.  789. 

BQUITT.— ENJOINING  CRIMBB  AND  CRUlINAL  PBjOSB- 
OXFTIONS  la  the  subject  of  the  eztendednoteto  Crelghton  t.  Dah- 
mer,  36  Am.  St  Rep.  670-081. 

EQUITY  WILL  INTERFERB  WHimB  A  OOKPOBATION  ex- 
ceeds^ abuses,  or  misapplies  Its  powers:  Scudder  t.  Trenton  etc 
Falls  Co..  1  N.  J.  Bq.  694;  23  Am.  Dec.  766.  A  court  of  equity  will 
restrain  corporations  from  grossly  abusing  their  powers  to  the  In- 
jury of  Individuals:  Mayor  y.  Groshon,  30  Md.  436;  96  Am.  Dec.  691, 
and  note.  Corporations  will  be  restrained  by  injunction  from  pro- 
ceeding without  authority  to  the  Injury  of  others:  Wetftem  Maryland 
R.  B.  T.  OwlngB»  15  Md.  190;  74  Am.  Dec  663,  and  nota. 


BOBINSON   V.  DiOEBT. 

[14$  IKSIANA,  206.] 

APPETLLATB  PROOBDURB-HARAf  LESSS  BB.ROB.— If  a  ease 
Is  tried  and  determined  upon  one  paragraph  or  count  of  a  eom^alnt, 
a  judgment  will  not  be  reyersed  because  of  an  error  in  oremiling  a 
demurrer  to  another  paragraph  or  count 

A  CSOTBNANT  OUT  OF  POSSESSION  OP  PERGONAL 
PROPERTY  has  no  remedy  at  law  against  his  cotenant  In  possession, 
unless  the  tatter's  dealing  with  the  property  amounts  to  a  oonyer- 
slon. 

EAOH  COTENANT  IS  EQUALLY  ENTITLED  TO  THB  POS- 
SESSION OF  PERSONAL  PROPERTY,  and  If  the  possession  Of  one 
excludes  the  other,  this  does  not  amount  to  a  conrersion. 

PARTITION  OP  PERSONALTY.— Equity  has  exclusire  Juris- 
diction of  suits  for  the  partition  of  personal  property,  although  the 
defendant  denies  the  complainant's  title. 

PARTPTION  OF  PERSONALTY.— It  is  not  necessary  that  a 
complaint  seeking  partition  of  personal  property  should  allege  that 
the  plaintiff  had  demanded  distribution  or  dlyislon  or  that  defendant 
Is  Insolrent. 

APPBLLATB  PROOBDURB^-What  purports  to  be  a  bUl  of 
exceptions  though  filed  with  the  derk  cannot  be  considered  unless 
signed  by  the  judge. 

IN  A  SUIT  FOR  THB  PARTITION  OF  PERSONALTY  A 
RBCBlYER  may  be  appointed  to  take  charge  of  tt,  and  If  It  be  found 
indiTlslUe,  to  sell  it  and  dlTlde  the  piroceeds  among  the  persons  en- 
titled thereto. 
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A.  W.  Bejnolds  and  A.  K  Sills^  for  the  appellant 
Sellers  &  IJhly  for  the  appellee. 

*^  MONKS,  J.  This  was  a  stdt  by  appellee  against  appel- 
lant for  partition  of  personal  property.  A  receiyer  was  ap- 
pointed to  take  charge  of  the  property  on  application  of  -appel- 
lee. The  complaint  was  in  three  paragraphs.  A  deonunrer  was 
sustained  to  the  first  and  *^  overruled  to  the  second  and  tiiird 
paragraphs.  Appellant  filed  an  answer  in  general  denial  There 
was  a  trial  by  the  court  and  finding  for  appellee,  and  that  said 
personal  property  was  indivisible,  and  over  a  motion  for  a  new 
trial  judgment  was  rendered  in  favor  of  appellee,  and  that  said 
personal  property  be  sold  by  the  receiver  and  the  proceeds  di- 
vided, etc. 

The  eiTors  assigned  call  in  question  the  action  of  the  court  in 
overruling  the  demurrer  to  the  second  and  third  pii^ragraphs  of 
CQonplaint  and  in  overruling  the  motion  for  a  new  triaL  It  is 
admitted  by  the  parties  that  the  case  was  tried,  and  finding 
made,  and  judgment  rendered,  on  the  second  paragraph  of  com- 
plaint It  is  therefore  not  necessary  for  us  to  consider  the  sufii- 
ciency  of  the  third  paragraph  of  complaint,  for  the  reason  that, 
if  the  court  erred  in  overruling  the  demurrer  thereto,  such  ac- 
tion of  the  court  was  hannless. 

The  material  allegations  of  the  second  paragraph  of  complaint 
are  that  on  the  second  day  of  January,  1895,  the  plaintiff  and  de- 
fendant entered  into  an  agreement  for  the  purchase  and  sale 
by  them  of  the  following  described  real  estate  in  Jasper  county, 
in  the  state  of  Indiana,  to  wit,  the  south  half  and  the  west  half 
of  the  northwest  quarter  of  section  14,  and  the  north  three- 
fourths  of  section  23,  all  in  township  81,  range  6,  and  in  such 
undertaking  it  was  mutually  agreed  and  promised  by  and  be- 
tween them  that  whatever  should  be  realized  on  the  sale  thereof 
by  them,  over  and  above  the  cost  of  said  land  and  the  expenses 
of  said  purchase  and  sale,  ehould  be  equally  divided  between 
them;  that  in  pursuance  of  said  agreement,  they  did  purchase 
said  lands  for  seven  thousand  and  forty  dollars,  and  did  imme- 
diately thereafter,  to  wit,  on  January  16,  1896,  make  sale  of  the 
same  and  receive  and  realize  therefor  over  and  above  the  said 
cost  thereof  and  the  expense  of  said  purchase  and  sale,  eight 
hundred  doUara  *^  in  money  and  a  stock  of  clothing,  genf  s 
furnishing  goods,  and  hats  and  caps  of  the  value  of  ten  thousand 
seven  hundred  dollars,  the  same  being  the  stock  of  merchandise. 

And  it  was  agreed  by  and  between  them  that  said  money  and 
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•todL  of  goods  Bhould,  on  receipt  of  same  by  ttiem,  be  divided; 
thai  said  stodc  of  merchandiae  waa  and  ia  divisible  without  in- 
jury thereto^  and  each  moiety  thereof  was  adequate  to  stock  a 
retail  store^  for  which  purpose  plaintiff  desired  and  had  prepared 
to  use  his  half;  that  the  defendant  took  and  retained  possession 
of  all  thereof,  and  refused,  and  still  refuses,  to  divide  the  same, 
but  excluded  the  plaintiff  from  the  possession  and  use  of  his 
entire  share;  that  plaintiff  ia  entitled  to  possession  thereof,  and 
to  have  said  stock  of  goods  divided;  that  defendant  wrongfully 
and  without  right  ia  endeavoring  to  take  all  of  said  goods  out  of 
the  county  of  White  and  state  of  Indiana,  and  sell  and  otherwise 
dispoae  of  the  same.  Prayer  for  a  division  of  said  stock  and  the 
appointment  of  a  receiver. 

It  ia  earnestly  insisted  by  appellant  that  '^thia  peragiuph  of 
complaint  is  insufficient,  for  the  reason  that  there  is  no  allegation 
that  appellee  requested  appellant  io  make  diatribntion  or  divi- 
aion;  that  there  is  no  averment  that  appellee  was  insolvent;  and 
for  the  reason  that  one  joint  owner  of  personal  property  is  not 
liable  to  be  sued  by  the  other  for  taking  possession  thereof,  un* 
less  his  dealing  with  the  same  is  such  as  amounts  to  a  converaionf 
and,  if  so,  appellee  has  an  adequate  remedy  at  law. 

The  paragraph  in  question  by  its  allegations  shows  that  ap- 
pellant and  appellee  were  cotenants  of  the  stock  of  merchandise 
in  controversy;  that  it  was  agreed  between  them  that  the  money 
and  stock  of  goods  should,  on  the  receipt  of  the  same  by  them, 
be  divided  between  them,  and  one-half  thereof  turned  over  to 
appellee  and  '^^  the  remainder  of  the  same  to  appellant;  that 
appellant  took  and  held  possession  of  all  of  said  merchandise, 
and  refused  to  divide  the  some,  or  deliver  to  the  appellee  his 
share  thereof,  or  permit  him  to  take  the  same,  but  excluded  appel- 
lee from  the  possession  and  use  of  his  entire  share  of  said  stock 
of  goods,  and  denied  appellee'a  right  and  title  to  any  of  said 
gooda. 

We  think  thia  paragraph  of  the  complaint  sufficient  to  with- 
stand the  demurrer.  A  cotenant  of  personal  property  out  of 
possession  has  no  remedy  at  law  against  the  tenant  in  possession, 
unless  his  dealing  with  the  same  has  been  such  as  to  amount  to 
a  conveTsion  of  the  property  by  him. 

Each  of  the  cotenants  is  equally  entitled  to  the  possession  of 
such  property,  and  if  the  possession  of  one  excludes  the  others 
this  does  not  amount  to  a  conversion.  There  is  no  liability  at 
law  unless  the  cotenant  has  been  guilty  of  an  actual  or  practical 
eonveraion  or  an  actual  or  practical  destruction  of  tiie  common 
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property:  Mills  y.  Malott^  43  Ind.  248  (251);  Bowen  t.  Botch, 
78  Ind.  361;  Schenck  y.  Long,  67  Ind.  579  (581^  582);  Lowman 
y.  Sheets,  124  Ind.  416  (425);  Dain  t.  Cowing,  22  Me.  347;  39 
Am.  Dec.  585;  Oriatt  y.  Sage,  7  Conn.  95;  Fians  y.  Yoomg,  24 
Iowa,  376;  Conoyer  y.  Earl,  26  Iowa,  167;  Bussell  y.  Allen,  13 
N.  Y.  173;  Tripp  y.  Riley,  15  Barb.  333;  Wilson  y.  Reed,  3  Johns. 
175;  Nowlen  y.  Colt,  6  Hill,  461;  41  Am.  Dec.  756;  GHbort  y. 
Dickereon,  7  Wend.  449;  22  Am.  Dec.  592;  White  y.  Osbom, 
21  Wend.  72;  Hyde  y.  Stone,  9  Cow.  230;  18  Am.  Doc  501,  and 
note  503;  Freeman  on  Partition,  sees.  287,  298,  426. 

It  is  well  settled  by  the  authorities  that  equity  has  exclnsiye 
jurisdiction  of  suits  for  the  partition  of  personal  property,  eyen 
though  the  defendant  denies  plaintiffs  title:  Godfrey  r.  White, 
60  Mich.  443;  1  Am.  St.  Rep.  537;  Marshall  «»  y.  Crow,  29  Ala. 
278;  Smith  y.  Smith,  4  Rand.  95  (102);  Conoyer  y.  Earl,  26 
Iowa,  167;  Tinney  y.  Stebbine,  28  Barb.  290;  Tripp  y.  Riley, 
15  Barb.  333;  Fobes  y.  Shattuck,  22  Barb.  668;  Swain  y.  Knapp, 
32  Minn.  429  (431);  Crapster  y.  Griffith,  2  Bknd,  5;  Low  y. 
Holmes,  17  N.  J.  Eq.  148;  Spaulding  y.  Warner,  59  Vt  646; 
Irwin  y.  King,  6  Ired.  219;  Weeks  y.  Weeks,  5  Ired.  Eq.  Ill; 
47  Am.  Dec.  358;  Edwards  y.  Bennett,  10  Ired.  361;  Smith  y. 
Dunn,  27  Ala.  315;  Freeman  on  Partition,  sec.  426;  17  Am.  ft 
Eng.  Ency.  of  Law,  681  ;«6  Wait's  Actions  and  Defenses,  tea  4, 
p.  89;  6  Lawson's  Remedies  and  Practice,  sec.  2735. 

A  law-writer  of  eminent  ability,  speaking  of  the  question  under 
consideration,  said  that  '^the  necessity  of  some  remedy  by  which 
partition  of  this  species  of  property  could  be  compelled  was  much 
greater  than  in  the  case  of  real  estate;  for  real  estate  wtm  suscep- 
tible of  a  common  possession  and  enjoyment,  and,  in  case  of  a 
total  exclusion  of  either  cotenant,  he  had  his  remedy  at  law  by 
an  action  of  ejectment.  The  entire  absence  of  any  remedy  ai 
law  induced  couris  of  chancery  to  take  jurisdiction  of  actions 
for  partition  of  personal  property.  At  what  time  or  under  what 
circumstances  this  jurisdiction  was  first  assumed  we  are  unable 
to  state;  but  that  it  existed  and  was  exercised  by  the  courts  of 
chancery  both  in  England  and  in  the  United  States  is  undis- 
puted^':  Freeman  on  Cotenancy  and  Partition,  sec.  426. 

In  Tinney  y.  Stebbins,  28  Barb.  290,  the  court  said;  **A 
court  of  equity  is  competent  to  giye  reh'ef  in  such  oases,  by  de- 
cremng  a  partition  of  the  property,  or  a  sale  thereof  where  parti- 
tion is  impracticable,  and  a  diyision  of  flie  proceeds.  The  pow- 
ers of  a  court  ■*•  of  equity  were  conferred,  and  exist,  to  meet 
jnsi  such  cases,  where  no  adequate  remedy  exists  at  Isw.'* 
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It  follows  that  the  court  did  not  err  in  overniling  the  demoirer 
to  the  Mcond  paragraph  of  complaint. 

It  is  claimed  by  appellee  that  the  evidence  is  not  properly 
in  the  record,  for  the  reason  that  no  bill  of  exceptions  contain- 
ing the  same  was  ever  filed  in  the  court  belorw,  and  that  there- 
fore no  question  is  presented  by  the  motion  for  a  new  trial. 

It  is  settled  law  in  this  state,  under  section  641  of  the  Revised 
Statutes  Off  1894  (Rev.  Stats.  1881,  sec.  629),  that  unless  a  bill  of 
exceptions  is  fir^  signed  by  the  judge  and  then  filed  with  the 
cleik,  it  does  not  become  a  part  of  the  record:  Ayies  v.  Arm- 
strong, 142  Ind.  263,  and  cuses  cited;  Drake  v.  State  (Ind.  Sup., 
Oct  29, 1895),  41  N.  E.  Rep.  799,  and  cases  cited;  Board  etc.  v. 
Hemphill  (Ind.  App.,  Nov.  6,  1895),  41  N.  E.  Rep.  965;  Jami- 
son V.  State,  13  Ind.  App.  295. 

The  record  in  this  case  shows  that  what  purports  to  be  a  bill 
of  exceptions  was  filed  in  the  office  of  the  clerk  July  8,  1895,  but 
was  not  signed  by  the  judge  until  July  6,  1895.  When  it  was 
filed  it  was  not  signed  by  the  judge,  and  was  not,  therefore,  a  bill 
of  exceptions,  and  did  not  thereby  become  a  part  of  the  record: 
Ayres  v.  Armstrong,  142  Ind.  263;  Drake  v.  State,  41  K  E.  Rep. 
799;  Board  v.  Hemphill,  41  N.  E.  Rep.  965;  Jamiaon  v.  State,  13 
Ind.  App.  295;  Guirl  v.  Gillett,  124  Ind.  601. 

It  is  clear,  therefore,  that  what  purports  to  be  a  bill  of  excep- 
tions is  not  a  part  of  the  record.  For  this  reason  no  question 
presented  by  the  motion  for  a  new  trial  can  be  considered,  as  the 
same  depends  upon  the  evidence  for  its  determination. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 

COrHNANCT- RIGHT  OF  COTBNANT  IN  POSSESSION  OP 
PERSONALTY.— One  of  several  owners  of  personal  property  in  ac- 
tual posseBsion  thereof  may  maintain  it  against  the  others;  his  poe- 
■esslon  is  deemed  in  law  to  be  the  possession  of  aU  the  owners,  and 
there  Is  no  specific  remedy  by  which  he  can  be  compelled  to  deliver 
tbo  possession  to  the  ofthers:  South  worth  v.  Smith,  27  Conn.  355;  71 
Am.  Dec  72.    See,  also,  the  note  to  Young  v.  Adams,  66  Am.  Dec. 

ess. 

COTENANCY— CONVERSION.— The  doctrine  that  there  can  be  no 
conversion  between  cotenants  applies  to  things  which  In  their  na- 
ture are  so  far  Indivisible  tliat  the  share  of  one  cannot  be  distin- 
guished fiom  that  of  another :  Fiquet  v.  Allison,  12  Mich.  828;  86  Am. 
Deo.  54,  and  note.  Trover,  as  a  general  rule,  will  not  lie  in  favor  of 
one  tenant  in  common  against  his  cotenant;  the  possession  of  one  is 
in  law  the  possession  of  both:  Hall  v.  Page,  4  Ga.  42S;  48  Am.  Dec. 
235.  and  note;  Farr  v.  Smith,  0  Wend.  838;  24  Am.  Dec.  ia2;  Kilgore 
V.  Wood,  56  Me.  150;  96  Am.  Dec.  440,  and  note.  One  tenant  in  com- 
mon may  maintain  trover  for  his  interest  against  his  fellow  who 
misuses  the  common  property  by  appropriating  It  to  uses  for  which  it 
was  not  designed,  and  refuses  to  apply  it  to  the  purposes  for  which 
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It  was  held  by  both:  Agnew  r.  Jabnson,  17  Fa.  St  878;  65  Am.  Dee. 
665,  and  note;  to  the  same  effect,  see  Delanej  t*  Boot,  09  Mass.  546; 
07  Am.  Dec.  52,  and  note* 

PARTITION  OF  PERSONALTY-JURISDIOTION  OF  EQUITY.— 
ConrU  of  equity  have  ezclusire  jurisdiction  of  suits  for  partition  of 
I>er8onal  property,  otou  though  the  comphUnanfa  title  Is  denied  by 
the  defiendant:  Godfrey  t.  White^  60  Mioh.  445;  1  Am.  St  Bep.  657, 
and  notsw 
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[148  Indiana,  467.] 

TENANTS  IN  OOMMON,  WHO  ARE.— Persons  owning  nndl- 
Tided  interests  in  real  property  are  tenants  In  common,  though  their 
titles  were  acquired  by  separate  couTeyances  and  at  differwit  times. 

EACH  COTBNANT  IS  BOUND  TO  PREJSERVD  THE  ES- 
TATE IN  GOOD  FAITH  for  the  equal  benefit  of  alL  Neither  can 
acquire  an  outstanding  title  and  thereby  ouat  his  cotenants^  or  do 
any  act  to  iujuiuously  affect  their  iuierenis  iu  the  pru|>eny  wueu  uie 
relation  between  them  is  one  of  trust  and  confidence. 

A  COTBNANT  BY  THE  PURCHASiE  OF  AN  OUTSTAND- 
ING TITLE  acquires  only  the  right  to  compel  contribution  to  the  ex- 
p<*nses  thereof,  if  he  and  his  fellow  tenants  hold  joint  possession  or 
otherwise  occupy  relations  presumed  to  be  of  trust  and  confidence. 

A  COTENANT  WISHING  TO  SHARE  IN  THE  BENEFIT  OF 
AN  OUTSTANDING  TITLE  acquired  by  one  of  his  fellow  tenants 
must,  within  a  reasonable  time,  elect  to  contribute  to  the  expense  of 
his  acquisition.  His  refusal  to  so  contribute  may  be  either  express 
or  necessarily  implied  from  his  conduct. 

OOTENANT'S  PURCHASE  OF  OUTSTANDING  TITIjB.— 
WHAT  IS  A  REASONABLE  TIME  within  which  a  cotenant  must 
manifest  his  election  to  share  in  the  purchase  of  an  outstanding  title 
by  his  fellow  tenant  must  be  determined  by  the  peculiar  circum* 
stances  of  the  case.  Whatever  delay  has  taken  place  must  be  con- 
els  rent  with  perfect  fair  dealing  and  in  nowise  attributable  to  an  ef- 
fort to  seek  the  advantage,  while  shirking  the  responaibllltlesi  of  tlM 
new  acquisition. 

JUDGMENT,  OOLLATERAL  ATTACK.— Defects  of  an  aflldft- 
Tlt  Yor  the  publication  of  a  summons,  or  its  falalty,  cannot  aobject 
the  judgment  to  a  collateral  attack. 

A  JUDGMENT  IS  CONCLUSIVE  AM  AN  ESTOPPEL^ 
THOUGH  IT  IS  SUBJECT  TO  BE  OPENED  on  an  application  to 
let  in  a  defense,  so  long  as  it  stands  unopened. 

O.  C.  Moore,  for  the  appellantB. 

S.  C.  Stimson,  B.  B.  Stimson,  H.  A.  Oondit,  and  A.  IL  SBf- 
gins,  for  the  appellee. 

^^  MoCABE>  J.  The  appellee  sued  the  appellants  in  the  su- 
peiior  court  of  Vigo  county  for  partition  of,  and  to  quiet  title 
to,  certain  real  estate  in  the  complaint  described  ss  situate  in 
said  county,  consisting  of  an  eighty  acre  tract  of  land.    Tho 


Nov.  1895.]  Stevens  v.  Reynold!.  423 

venue  was  changed  to  the  Clay  drcnit  court  The  inperior  court 
sustained  a  demurrer  to  the  fiist,  and  overruled  a  demurrer  to 
the  second^  paragraph  of  the  complaint.  And  the  cixeoit  court 
sustained  a  demurrer  to  the  second  paragraph  of  the  separate  an- 
swer of  appellant  Margaret  A.  Stevens.  A  special  finding  of  the 
facts  having  been  made  on  proper  request,  the  court  stated  its 
conclusions  of  law  thereon,  overruled  appellants'  motion  for  a 
new  trial,  and  rendered  judgment,  quieting  appellee's  title  in  and 
to  one  undivided  half  of  said  real  estate  after  the  court  had  de- 
faulted the  defendant  Crawford,  and  ordered  partition.  There 
was  no  error  in  sustaining  the  demurrer  to  the  second  paragraph 
of  the  separate  answer  of  appellant  Margaret  A.  Stevens,  because 
it  was  nothing  more  than  a  special  denial  of  certain  specific  facts 
stated  in  the  camplaiut,  without  which  the  plaintiff  could  not 
recover,  her  first  paragraph  of  answer  being  a  general  denial  of 
all  the  facts  stated  in  the  complainb  There  was  no  need  of  two 
denials  of  the  same  facts. 

The  same  question  arises  on  the  exception  to  the  conclusions 
of  law  as  arose  on  the  demurrer  to  the  complaint  Therefore,  we 
will  consider  only  the  conclusions  of  law  upon  the  facts  found. 

^•^  The  special  finding  and  conclusions  of  law  are  as  follows: 

*'0n  August  26,  1876,  Sarah  McGrew  acquired  title  to  the 
southeast  quarter  of  the  northwest  quarter,  and  northeast  quar- 
ter of  the  southwest  quarter  of  section  17,  township  13  north, 
range  7  west,  in  Vigo  county,  Indiana.  On  February  26,  1880, 
said  lands  were  sold  as  the  property  of  Samh  McGrew  to  Josiah 
Locke,  by  the  auditor  and  treasurer  of  said  county,  at  private 
sale,  for  $79.27,  as  the  taxes,  penalty,  and  costs  of  the  years  1876, 
1877,  1878,  and  1879,  all  previous  taxes  on  said  lauds  having 
been  paid. 

*'0n  January  29,  1881,  in  pursuance  of  a  decree  of  the  cir- 
cuit court  of  said  county  of  Vigo  against  said  Sarah  McGrew,  the 
sheriff  of  said  county  executed  a  deed  conveying  said  lands  to 
James  M.  Parkes,  who  died  intestate  seised  of  the  same,  leaving 
Us  wife,  Mary  J.  Parkes,  surviving  as  his  widow. 

"On  July  11,  1882,  tax  deeds  for  said  lands  were  executed  by 
the  auditor  of  said  county  to  Josiah  Locke,  in  pursuance  of  said 
tax  sale. 

*'0n  September  18,  1882,  the  circuit  court  of  Putnam  county, 
Indiana^  in  which  the  settlement  of  the  estate  of  said  James  M. 
Paikes  was  pending,  caused  its  commissioner,  on  the  petition  of 
the  administrator  of  said  estate,  to  execute  a  deed  for  tbe  undi- 
Tided  two-thirds  of  said  lands  to  the  plaintiff  James  M.  Beyn- 
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olds^  and  the  defendant  John  L.  Stevens^  to  procure  funds  to 
pay  the  debts  of  the  said  eetate  which  was  insolvent;  and  on  the 
same  day  said  widow,  Mary  J.  Farkes^  executed  a  deed  conveying 
to  said  James  M.  Reynolds  and  John  L.  Stevens  the  other  undi- 
vided one-third  of  said  lands,  which  deedfl  were  duly  acknowl- 
edged and  recorded  in  the  office  of  the  recorder  of  said  county 
of  Vigo,  April  9,  1884,  by  which  conveyances  said  James  M. 
Reynolds  ^''^  and  John  L.  Stevens  became  each  the  owner  of  an 
undivided  half  of  said  lands  as  tenants  in  common. 

"On  March  29,  1884,  said  John  L.  Stevens,  and  the  defendant 
Margaret  A.  Stevens,  his  wife,  conveyed  their  undivided  half  of 
said  lands  io  their  son  in  law  Frank  H.  Eaton,  by  warranty  deed, 
which  was  acknowledged  and  recorded  in  the  office  of  said  re- 
eorder,  April  9, 1884. 

"On  April  21, 1884,  said  Eaton  and  his  wife,  by  their  warranty 
deed,  conveyed  said  undivided  half  of  said  lands  to  said  Marga- 
ret A.  Stevens,  which  deed  was  acknowledged  and  recorded  in 
the  office  of  said  recorder,  December  10, 1885,  by  which  deed  the 
said  Margaret  A.  Stevens  became  the  owner  of  an  undivided  half 
interest  in  said  lands  as  a  tenant  in  common  with  said  James  IL 
Reynolds. 

"On  July  3,  1884,  said  Josiah  Locke  filed  his  complaint  in  the 
superior  court  of  said  county  of  Vigo,  to  quiet  his  title  by  virtue 
of  said  tax  deed,  making  parties  defendant  thereto  said  James 
M.  Reynolds,  John  L.  Stevens,  Frank  H.  Eaton,  and  others,  not 
including  said  Margaret  A.  Stevens. 

"On  March  2,  1885,  said  Locke  and  his  wife  conveyed  said 
lands  by  quitclaim  deed  to  Stoughton  J.  Fletcher  and  Francie 
M.  Churchman,  which  deed  was  acknowledged  and  recorded  in 
the  office  of  said  recorder  April  11,  1885. 

"On  June  4,  1885,  on  suggestion  of  the  death  of  said  Josiah 
Locke,  said  Fletcher  and  Churchman  were  substituted  as  plain- 
tiffs in  said  action;  and  the  defendants,  not  having  appeared, 
were  defaulted,  and  thereupon  a  judgment  was  rendered  against 
them  quieting  the  title  of  said  Fletcher  and  Churchman.  The 
said  James  M.  Reynolds,  John  L.  Stevens,  and  Frank  H.  Eaton 
were  notified  of  the  pendency  of  said  action  to  quiet  title,  as  ^'^ 
nonresident  defendants,  by  publication,  and  not  otherwise,  and 
Bud  James  M.  Reynolds  had  no  actual  knowledge  or  notice  of 
•uch  proceedings  until  after  the  rendition  of  said  judgment,  nor 
until  in  the  spring  of  1891.  Notice  by  publication  was  ordered 
on  motion  and  affidavit  that  after  diligent  inquiry  the  residence 
el  said  defendants  was  unknown,  but  without  any  proof  on  non- 
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residence.  At  ibe  time  of  said  proceedings^  said  James  M.  Beyn- 
olds  resided  in  Tippecanoe  county^  Indiana,  John  L.  Stevens  re- 
sided in  Patnam  county,  Indiana,  and  Frank  H.  Eaton  resided  in 
Clay  oonnty,  Indiana,  and  their  respective  places  of  residence 
were  shown  in  their  title  deeds  then  on  record  as  aforesaid.  Said 
Beynolds  has  ever  since  contiDiied  to  reside  in  said  Tippecanoe 
couBty,  in  the  city  of  Lafayette;  said  John  L.  Stevens  and  Mar- 
garet A.  Stevens  removed  to  Terre  Haute  in  Vigo  county,  in 
December,  1884,  and  resided  there  three  years. 

^At  the  time  Jaones  M.  Beynolds  and  John  L.  Stevens  ac- 
quired title  to  said  lands  as  aforesaid,  September  18,  1882,  John 
B.  Brown  iraa  in  possession  of  the  same  as  the  tenant  of  said 
James  M.  Parkes  for  a  cash  renltal  of  $75  a  year,  whidh  had  been 
paid  for  the  year  1882.  Said  Brown  attorned  to  said  Beynolds  and 
Stevens  and  agreed  to  pay  $75  rent  for  the  year  1883,  and  $100  a 
year  thereafter.  Said  Beynolds  thereupon  left  the  management  of 
said  common  property  to  said  co tenant  John  L.  Stevens,  who  was 
also  in  custody  of  their  title  deeds,  and  said  Beynolds,  knowing 
nothing  of  said  tax  encumbrance,  and  relying  upon  his  cotenant 
to  collect  and  apply  the  rents  for  their  mutual  interest,  learned 
nothing  of  said  proceedings  to  quiet  title,  nor  of  said  conveyance 
to  Frank  H.  Eaton  and  Margaret  A.  Stevens,  nor  of  the  facts 
hereinafter  stated  until  1891. 

47»  €C[^  November,  1886,  aaid  Margaret  A.  Stevens,  •without 
tiie  knowledge  of  said  James  M.  Beynolds,  for  the  puorpose  of 
securing  to  herself  the  title  to  the  entire  interest  in  said  lands, 
and  designing  thereby  to  oust  her  said  cotenant,  by  John  E. 
Stevens,  her  son  and  agent,  entered  into  negotiations  with  said 
Fletcher  and  Churchman  for  the  redemption  of  said  lands  from 
the  encumbrance  of  said  tax  sales,  tax  deeds,  and  decree  quieting 
title;  said  agent  falsely  represented  himself  as  the  agent  of  said 
James  M.  Beynolds  and  other  defendants  in  said  proceeding  to 
quiet  title,  and  induced  said  Fletcher  and  Churchman  to  con- 
sent to  such  redemption  in  consideration  of  the  payment  of  $304, 
the  estimated  sum  of  the  taxes,  interest,  penalty,  and  coats  then 
accrued  upon  said  tax  sales,  and  including  nothing  additional 
thereto  except  taxes  paid  on  said  land  by  said  Fletcher  and 
Churchman  subsequent  to  said  decree.  Said  lands  were  at  the 
time  worth  $5,000,  and  were  held  by  said  Fletcher  and  Church- 
man at  $8,000;  but  they  were  induced  to  permit  such  redemp- 
tion, upon  the  representation  that  the  notice  to  said  defendants 
was  insufficient^  {hat  the  affidavit  upon  which  the  court  ordered 
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piibUcation  was  false  in  that  diligent  inqiurj  was  not  made  to 
learn  their  place  of  residence. 

'HTpon  said  consideration  and  inducement^  said  Fletcher  and 
Ohurchman,  on  March  3^  1887,  by  the  direction  of  said  John 
E.  Steyens,  executed  their  release  and  quitclaim  for  the  whole 
of  said  lands  to  said  Margaret  A.  Steyens,  which  deed  was  re- 
corded in  the  office  of  said  recorder,  March  8,  1887,  since  which 
date  the  said  Margaret  A.  Steyens  has  claimed  the  ezclusiye  own- 
ership of  said  lands. 

^^On  July  14,  1890^  said  Margaret  A.  Steyens  and  said  John 
L.  Steyens,  her  husband,  executed  their  mortgage  upon  the  en- 
tirety of  said  lands  to  the  defendant  ^''^  Charles  M.  Crawford 
to  secure  the  payment  of  three  promissory  notes  for  $933.33  each, 
executed  by  said  Margaret  A.  Stevens,  December  16,  1887,  to 
Benjamin  B.  Briggs,  payable  in  one,  two,  and  three  years  after 
date,  in  oonsideration  of  which  mortgage  the  payment  of  said 
notes  iras  extended  to  one,  two,  and  three  years  from  June  16, 
1890. 

'^Said  John  L.  Steyens  collected  all  the  rents  of  said  lands  up 
to  May  21, 1884,  and  appropriated  the  same  to  his  own  use.  On 
May  21,  1884,  when  his  undiyided  half  interest  waa  conyeyed 
to  said  Margaret,  and  John  L.  Steyens  collected  rents  of  said 
John  B.  Brown  preyious  to  the  commencement  of  this  action,  the 

sum  of  $265  in  cash  and  the  sum  of  $ in  labor,  in  mining 

coal,  OS  hereinafter  stated,  and  $ in  labor,  in  improying 

said  land,  and  Margaret  A.  Steyens  collected  rents  of  said 
Brown  to  the  amount  of  $26.  In  Maroh,  1889,  said  John 
B.  Brown  ceased  to  occupy  said  lands,  and  during  the  remainder 
of  said  year  the  land  was  not  rented.  During  the  year  1890,  a 
portion  of  said  lands  was  rented  by  said  John  L.  Steyens  to 
Robert  Munkhouse  for  $60,  of  which  $10.35  was  paid  to  said 
John  L.  in  cash,  and  the  remainder  in  labor  in  betterment  of 
the  land.*' 

During  the  years  1891  and  1892  the  land  was  not  rented.  The 
land  was  rented  by  said  John  L.  Steyens  for  the  year  1893  to 
James  Downs,  who  is  still  in  possession,  and  has  paid  the  full 
rent  in  adyance  to  said  John  L.  Steyens,  $10  in  cash,  and 
some  cows  for  the  remainder.  The  rental  yalue  of  ^e  land  up  to 
March,  1889,  was  $100  a  year;  since  which,  by  reason  of  dete- 
rioration of  the  premises,  it  has  only  been  worth  a  rental  of  $75 
a  year.  In  addition  to  the  sums  paid  to  John  L.  Steyens,  as 
aforesaid,  said  John  R.  Brown,  in  ^'^^  1888,  paid  to  Margaret 
A.  Steyens  in  person  $25  cash  on  rent  of  said  land. 
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In  September,  1888,  said  John  L.  Stevens  entered  upon  sail 
lands,  opened  a  ooal  mine  and  operated  the  same  until  the  latter 
part  of  February,  1889,  daring  which  time  he  mined  and  mar- 
keted 6,000  tons  of  coal,'whioh  was  at  that  time  worth  a  royalty 
of  five  cents  per  ton,  in  the  mining  of  which  coal  John  B.  Brown 
worked  out  a  part  of  his  said  rents,  as  aforesaid. 

On  February  5,  1891,  said  James  M.  Beynolds  paid  $39  taxes 
on  said  lands,  and  in  the  spring  of  1891  first  learned,  by  a 
stranger,  of  the  said  tax  sales  and  of  said  conyeyanoes  to  said 
Margaret  A.  Steyens,  and  wrote  for  information  to  said  John  L, 
Stevens,  which  letter  was  intercepted  by  said  Margaret  A.  Ste- 
vens, with  the  intent  to  keep  concealed  from  said  Beynolds  the 
facts  in  the  case,  and  thereby  to  prevent  him  from  ^king  any 
steps  toward  securing  a  share  in  the  possession,  rents,  and  profits 
of  8aid  lands.  Said  Margaret  A.  Stevens  has  paid  taxes  on  said 
lands  as  follows:  April  18,  1887,  $7.22;  November  7,  1887, 
$6.23;  April  18,  1892,  $22.40;  November  7,  1892,  $18.89.  Said 
James  M.  Beynolds  has  received  no  part  of  the  rents  and  profits 
of  said  lands. 

Upon  the  foregoing  facts,  the  court  states  the  following  oon- 
dnsions  of  law:  ^'1.  That  the  plaintiff  James  M.  Beynolds,  and 
the  defendant  Margaret  A.  Stevens,  are  equal  tenants  in  oommon 
of  said  lands,  and  the  plaintiff  is  entitled  to  partition  of  said 
land  and  an  accounting;  2.  That  in  such  an  accoomting  the  de- 
fendant should  be  allowed,  on  account  of  redemption  of  said 
lands,  $125  and  $10  at^bomey's  fee,  with  six  per  cent  interest  on 
said  sums  from  March  3,  1887;  she  should  also  be  allowed  one* 
half  of  the  taxes  paid  by  her  on  said  land,  *^*  with  six  per  cent 
inta'eBt  on  each  item  from  time  of  payment;  3.  That  defendant 
should  be  charged  with  one-half  of  rent  collected  by  her  or  one- 
half  of  $25,  and  interest  on  same  at  six  per  cent  from  1888, 
and  with  one-half  of  $39  taxes  paid  by  plaintiff  in  1891,  and 
interest  on  same  at  six  per  cent  from  February  5,  1891;  that 
Ihe  balance  due  on  said  accounting  in  favor  of  defendant  is 
$215.24,  and  that  said  defendant  should  have  judgment  for  the 
eame  against  the  plaintiff,  and  that  the  same  be  a  charge  upon 
the  interest  of  plaintiff  in  said  land.'' 

These  conclusions  are  not  as  definite  and  specific  as  could 
be  derired.  There  are  several  propositions  sought  to  be  main- 
tained by  Vhe  appellee  as  law,  either  of  which,  if  sound  and  ap« 
plicable  to  the  facts  found,  would  support  and  justify  the  conclu- 
sions of  law  stated.  It  is  first  contended  that  the  purchase  by 
Margaret  A.  Stevens  from  Fletcher  and  Churchman  inured  to 
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the  equal  benefit  of  the  appellee^  Beynoldfl,  enbjeet  only  to  hii 
liabilify  to  contribute  bis  pro  rata  share  of  the  expense  of  snak- 
ing the  purchase  or  redemption,  aa  it  is  called;  beoanae  it  is 
claimed  that  appellant  Margaret  A.  Stevens,  and  appellee,  James 
M.  Beynolds,  were  tenants  in  common  in  th^  ownership  of 
the  land.  And  in  the  second  place  it  is  contended  that  the  de- 
cree quieting  the  title  in  Fletcher  and  Ghorchman  is  not  binding 
and  conchudye  on  the  defendants  therein,  among  whom  waa  the 
appellee,  Beynolds,  because  the  decree  twas  renderod  without 
other  notice  than  publication,  and  five  years  had  not  elapsed 
from  the  rendition  of  the  decree  until  the  deed  was  made  by 
Fletcher  and  €9iurchman  to  Mrs.  Stevens,  the  decree  having  been 
rendered  June  4, 1885,  and  the  deed  made  Maixsh  3,  1887.  Con- 
sequently, it  is  contended  that  the  defendants  in  that  decree  had 
yet  l^al  standing  in  court  and  were  not  ^'^^  concluded  by  reason 
of  the  fact  that  they  could  have  had  the  decree  set  aside,  and 
a  new  trial  gnuited  as  of  right,  and  have  made  as  full  a  defense  aa 
if  they  had  appeared  and  answered  before  default^  under  sections 
609,  610  of  the  Bevised  Statutes  of  1894  (Bev.  Stats.  1881,  sec 
600,  601),  providing  for  opening  a  default  taiben  without  oQier 
notice  than  by  publication  in  a  newspaper. 

And  it  is  thirdly  contended  that  the  purdiaae  by  appelant 
Mrs.  Stevens  from  Fletcher  and  Churchman  was,  in  legal  effect, 
a  redemption  from  them  and  their  tax  title.  We  hare  no  means 
of  knowing  which  one  of  these  propositions  it  was  that  the 
trial  court  adopted  as  the  basis  for  its  conclusions  of  law,  or 
that  it  did  not  adopt  them  all.  There  can  be  no  question  that 
the  conveyance  by  the  commiseioDer  of  the  Putnam  circuit  court, 
to  appellee,  James  M.  Reynolds,  and  John  L.  Stevens,  to  make 
assets  to  pay  the  debts  of  the  estate  of  James  M.  Parkes,  de- 
ceased, and  his  widow,  It  the  same  time  conveying  her  undi- 
vided third  of  said  real  estate  to  the  same  grantees,  made  said 
Beynolds  and  John  L.  Stevens  tenants  in  common  in  the  land. 
The  conveyance  afterward  by  said  Stevens  and  his  wife  to  their 
eon  in  law,  Eaton,  and  the  conveyance  by  said  Eaton  and  his 
wife  to  appellant  Margaret  A.  Stevens,  made  her  a  tenant  in 
coimmon  with  appellee,  James  M.  Beynolds,  in  the  land:  Bev. 
Stats.  1894,  sees.  3341,  3342;  Bev.  Stats.  1881,  sees.  2922,  2923; 
Fountain  County  etc.  Co.  v.  Beckleheimer,  102  Ind.  85;  52  Am. 
Bep.  645;  Jennings  v.  Moon,  135  Ind.  168. 

The  principal  contention  of  appellee's  counsel  in  support  of 
the  conclusions  of  latw  is  best  expressed  in  the  language  bor- 
rowed by  this  court  and  cited  by  appellee's  counsel  in  McPheefc- 
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ers  y.  Wright^  124  Ind.  560^  at  page  572,  from  11  American  and 
English  Encyclopedia  of  Law,  page  1082:  **  'The  general  rule  ib, 
ihat  a  cotenanfa  purchase  of  an  ^^  outstanding  title  inures  to 
the  benefit  of  all,  whether  the  several  interests  of  the  different 
tenants  accrue  under  the  same  instrument,  under  different  in- 
struments, osr  by  acts  of  law,  and  in  some  states  this  rule  seems 
to  apply,  howeyer  the  tenancy  may  haye  been  formed,  whateyer 
the  relation  the  cot€a:iant8  with  each  other  may  have  been,  and 
from  whatever  source  the  outstanding  title  may  haye  been  ac- 
quired. ....  But  in  other  states  this  rule  applies  only  when 
tenants  stand  in  some  confidential  relation  in  regard  to  one  an- 
other's interest,  so  that  it  would  be  inequitable  to  permit  one  to 
acquire  a  title  solely  for  his  own  benefit,  in  which  case  he  will 
be  treated  as  a  trustee  for  the  share  of  his  cotensnts,  but  per- 
sons acquiring  unconnected  interests  in  the  same  subjects  are 
not,  it  appears,  bound  to  any  greater  protection  of  another's  in- 
terests than  would  be  required  of  strangers/  '^  The  general  rule 
seems  to  be  that  one  tenant  in  common  cannot  deny  the  yalidity 
of  the  common  source  of  title  while  he  himself  claims  or  re- 
mains in  possession  thereunder;  nor  will  he  be  permitted,  while 
remaining  in  such  possession,  to  defend  by  proring  a  para- 
mount title  or  interest  in  eome  third  person,  where  the  title  or 
interest  of  such  tenants  accrues  under  the  same  instrument  or 
act  of  Uie  parties  or  of  the  law;  neither  can  deny  the  validity  of 
the  instrument  or  act,  and  each  is  bound  to  preserve  the  estate 
in  good  faith  for  the  equal  benefit  of  all:  Millis  y.  Roof,  121 
Ind.  360;  Elston  y.  Piggott,  94  Ind.  14.  Neither  of  such  tenants 
can  acquire  an  outstanding  lien  or  title  and  thereby  oust  his  co- 
tenants,  or  do  any  other  act  to  prejudice  or  injurionsly  affect 
their  interest  in  tiie  common  property,  because  the  relation  be- 
tween them  is  one  of  trust  and  confidence;  the  only  right  such 
a  purdiase  or  acquirement  confers  on  the  cotenant  securing 
U  is  to  compel  oontribution  to  the  expense  thereof:  El8ix)n  ^*^ 
V.  Piggott,  94  Ind.  14;  Tanney  y.  Tanney,  169  Pa.  St.  277;  39 
Am.  St.  Sep.  678;  Carpenter  y.  Carpenter,  131  N.  Y.  101;  27  Am. 
St  Hep.  569;  Ramberg  v.  Wahlstrom,  140  HI.  182;  33  Am.  St. 
Rep.  227;  McPheeters  y.  Wright,  124  Ind.  560.  Bnt  it  may  be 
doubted  whether  the  case  now  before  us  falls  within  the  rule 
above  stated.  The  appellant  Margaret  A.  Stevens  did  not  ao- 
quire  the  interert  that  made  her  a  tenant  in  oommxm  wdtli 
Reynolds  either  by  the  same  deed  by,  or  at  the  same  time  at, 
wMch  Reynolds  acquired  his  interest.  An  eminent  author. 
Freeman  on  Cotenancy  and  Partition,  section  155,  says:  ''As  the 
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rule  forbidding  tlie  acqaifiitdon  of  adverse  titles  by  a  cotenant, 
from  being  asserted  against  his  oompanions^  is  always  said  to  be 
based  upon  considerations  of  mutual  trust  and  confidence  sup- 
posed to  be  existing  between  the  parties^  the  question  naturally 
arises  whether  the  rule  is  applicable  where  the  reasons  on  which 
it  is  based  are  absent.    Joint  tenants,  tenants  by  entirety,  and 
coparceners  always  held  by  and  under  tihe  same  title.    Their 
union  of  interest  and  of  title  is  so  complete,  that  b^ond  all 
doubt  such  a  relation  of  trust  and  confidence  unavoidably  re- 
sults therefrom  that  neither  will  be  permitted  to  act  in  hostil- 
ity to  the  interests  of  the  other  in  reference  to  the  joint  estate. 
Tenants  in  common,  on  the  other  hand,  may  daim  under  separ- 
ate conveyances  and  through  different  grantors.    Their  only 
unity  is  that  of  right  to  the  possession  of  the  common  subject 
of  ownership.    As  their  connection  is  not  necessarily  so  inti- 
mate as  that  of  other  cotenants,  it  may  well  be  doubted  whether 
they  should  always  be  subject  to  the  restraints  imposed  npon  the 
others.    There  are  many  cases  in  which  the  rule  in  regard  to  the 
acquisition  of  an  adverse  title  by  a  cotenant  is  spoken  of  in  gea- 
eral  terms  as  applying  to  tenants  in  common,  irrespective  of  tbeir 
special  and  actual  relations  ^^  to  one  another.    But  an  exam- 
ination of  the  decisions  clearly  shows  that  tenants  in  common 
are  not  necessarily  prohrbrted  from  asserting  an  adverse  title.    If 
their  interests  accrue  at  different  times,  and  under  different  in- 
struments, and  neither  has  superior  means  of  information  re- 
specting the  state  of  the  title,  then  either,  unless  he  employs 
his  cotenancy  to  secure  an  advantage,  may  acquire  and  assert  a 
superior  outstanding  title,  especially  where  the  cotenants  are  not 
in  joint  possession  of  the  premises":  Citing  Boberfcs  v.  Thorn,  25 
Tex.  728  (736);  78  Am.  Dec.  652;  Prentz  r.  Klotsch,  28  Wia. 
812  (317);  Wright  v.  Sperry,  21  Wis.  336;  Brittin  v.  Handy,  20 
Ark.  381;  73  Am.  Dec.  497;  Matthews  v.  Bliss,  22  Kck.  48; 
Rippetoe  v.  Dwyer,  49  Tex.  498;  King  v.  Rowan,  10  Heisk.  676. 
And  this  court  asserted  the  same  doctrine  in  Elston  v.  Piggott^ 
94  Ind.  14.    In  that  case  Eleton  had  purchased  Figgotfs  farm 
at  the  sale  of  Piggotfs  assignee  in  bankruptcy,  the  bankmpt 
having  a  wife  at  the  time.    That  sale  made  Elston  the  owner 
of  the  undivided  two-thirds  of  the  land  and  Piggotfs  wife  the 
owner  of  the  other  third  as  tenants  in  common.    A  mortgage 
executed  by  Piggott  and  wife  on  the  same  land  which  had  been 
sold  on  foreclosure  sale  on  said  mortgage,  and  Elston,  after  his 
purchase  at  the  assignee's  sale,  purchased  the  certificate  of  the 
foreclosure  sale,  and,  at  the  expiration  of  the  year,  got  a  sheiifPs 
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deed  thereon,  and  then  sued  Piggott  and  vife  for  possession.  It 
was  contended  on  behalf  of  Mrs.  Piggott  that,  as  the  relation 
of  tenants  in  conxmon  in  the  land  ^xi^itfid  between  her  ind  Els- 
ton  when  he  bought  the  certificate  of  the  foreclosure  sale,  it 
gave  Elston  no  title  as  against  her^  but  inured  to  her  benefit,  and 
that  Elflton  required  nothing  only  a  right  to  enforce  contribution 
against  her.  It  was  there  said  by  Elliott,  J.,  speaking  for  the 
court,  that  ''the  question  ^^  which  is  next  encountered  may 
be  thus  stated:  Does  the  fact  that  the  appellant,  at  the  time  he 
acquired  the  certificate  of  sale  issued  on  the  decree  of  foredosure 
rendered  on  the  mortgage  executed  by  Albert  Piggott^  the  hus- 
band, and  Martha  J.  Piggott,  the  wife,  hAi.  a  conyeyance  for 
two-thirds  of  the  land  from  the  assignee  in  bankruptcy  of  Al- 
bert, the  hroAand,  executed  after  the  sale  on  the  decree,  prechide 
him,  the  appellant,  from  asserting  against  Martha  J.,  the  wife, 
the  title  founded  upon  the  deed  executed  upon  €he  foiedosuse 
sale? 

^AppelleeVi  couoisel  cositend  that  the  appellant  is  precluded 
from  asserting  title  under  the  foreclosure  sale,  because  he  was,, 
as  thejT  affirm,  a  tenant  in  common  with  Marttia  J.  Piggott,  and 
oould  not,  therefore,  ibuy  in  an  outstanding  lien  and  build  a  title 
on  it  The  general  rule  unquestionably  is,  that  one  tenant  in 
comnron  cannot,  by  purchasing  an  outstanding  lien,  acquire  a 
title  which  will  eriot  his  cotenant.  This  rule,  however,  b  subject 
to  many  exceptions  and  obtains  only  where  the  relation  of  tenants 
fai  eommon  exists  in  strictness,  and  where  the  relation  is  such  as  to 
lequire  mutual  trust  and  confidence.  It  is  impoenble  to  per- 
WYe  how  one  who  buys  at  a  sale  made  by  an  assignee  in  bank- 
ruptcy of  the  husband's  interest  becomes  charged,  in  such  a 
ease  as  that  embraced  in  our  general  question,  witibt  duties  of 
trust  and  confidence  to  the  wife  of  the  bankrupt.  The  title  is 
not  a  common  one;  the  interests  are  not  reciprocal,  and 
there  is  no  fiduciary  relationship  created.  The  title  Ib  se- 
cured by  yirtue  of  a  judicial  sale,  and  not  by  the  same  instru- 
ment, nor  from  the  same  source  as  that  from  which  the 
wife's  claim  is  deriyed.  There  is,  we  repeat,  nothing  in  such 
a  case  to  create  relations  of  trust  and  confidence,  and,  there- 
fore, the  reason  of  the  rule  applicable  to  ordinary  cases  fails,  and 
the  time-honored  doctrine  is,  that  where  the  reason  ^*  of  the 
rule  ceases,  so  does  the  rule  itself.  An  examination  of  the  cases 
will  show  that  we  are  right  in  stating  that  the  reason  of  the  rule 
is,  that  the  relationship  is  one  imposing  trust  and  confidence  and 
lequiring  the  tenants  not  to  assume  positions  of  hostility.    Mr. 
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Freeman  says/'  and  then  is  quoted  the  section  of  Freeman  on 
Cotenancy  and  Partition  which  ve  have  already  quoted  aboye, 
citing  <the  authorities  there  cited.  And  the  conclusion  of  this 
court  in  that  case  was,  that  the  title  of  ElETton,  founded  on  his 
purchase  of  the  outstanding  lien  against  the  land  held  by  luim 
and  Mrs.  Piggott  as  tenants  in  oommony  was  good  against  her, 
and  sufficient  to  oust  her  from  possession. 

Here  the  interest  of  Margaret  A;  Stevens  accrued  at  a  differ- 
ent time  and  under  a  different  instrument  from  that  at  and  under 
which  the  title  of  James  M.  Beynolds  accrued:  See  Yasquez  t. 
Ewing^  24  Mo.  31;  66  Am.  Dec  694;  Coleman  y.  Coleman,  3 
Dana,  398;  28  Am.  Dec  86. 

But  assuming  without  deciding  that  the  tenancy  here  <wa8  of 
such  a  character  as  to  create  the  relation  of  trust  and  confidence 
between  Mrs.  Stevens  and  Beynolds,  precluding  either  from  do- 
ing any  act  in  hostility  to  the  interests  of  the  other,  yet,  there 
are  some  other  questions  which  must  be  determined  favor- 
ably to  the  appellee  before  that  principle  can  avail  him  in 
this  case.  The  evident  theory  upon  which  the  complaint  ]»o- 
ceeds  is  that  Mrs.  Stevens'  purchase  from  Fletcher  and  Church- 
man was  voidable  as  against  appellee,  on  account  of  the  relation 
of  cotenancy  between  them^  and  on  account  of  the  alleged  defect 
in  the  notice  to  the  defendants  in  the  decree  quieting  the  title 
in  Fletcher  and  Churchman,  and  not  on  account  of  any  fraud 
practiced  by  Mrs.  Stevens  in  inducing  them  to  convey  to  her. 
^^  There  is  no  allegation  in  the  complaint  that  the  plaintiff 
desired  to  share  in  the  benefits  of  that  purcrhase,  or  that  ha  had 
ever  offered  to  share  in  the  burdens  thereof;  nor  is  there  any 
offer  in  the  complaint  to  pay  his  share  of  the  purchase  money, 
or  that  it  may  be  charged  to  him  in  the  accounting  for  rente. 
The  first  time  that  anything  appears  in  the  record  recognizing 
the  plaintiff's  liability  to  contribute  to  the  payment  of  the  pur- 
chase money  for  the  conveyance  by  Fletcher  and  Churchman 
to  the  defendant  Mrs.  Stevens  is  found  in  the  conclusions  of 
kw.  But  the  plaintiff  excepted  to  them  as  well  as  the  defendant. 
The  plaintiff's  exceptions,  however,  do  not  disclose  that  he  ex- 
cepted 'because  Mrs.  Stevens'  purchase  was  not  declared  void  as 
against  the  plaintiff.  But  the  theory  of  the  complaint  to  that 
effect  was  fiurther  evidenced  by  the  plaintiff  seeldng  in  the  com- 
plaint to  quiet  his  title  as  against  a  mortgage  executed  by  Mrs. 
Stevens,  with  her  husband,  on  the  land  after  her  purohsse  from 
Fletcher  and  Churchman  to  secure  a  debt  of  $8,800  to  the  de- 
fendant Crawford. 
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Though  the  comphiiiit  did  not  charge  Crawford  with  any 
knowledge  of  any  of  the  facts  whatever^  yet  the  decree^  follow- 
ing the  theory  of  the  complaint,  that  Mrs.  Steyem'  purchase 
was  Yoid,  quieted  the  plaintifPs  title  against  the  defendant  Cnw- 
ford's  mortgage. 

Mr.  Freeman^  from  whom  we  haye  quoted  above  on  the  point 
now  in  hand,  in  section  156,  says:  ''The  ptirchase  made  by  a 
eotenant  .  •  .  •  is  not  yoid^  nor  does  the  interest  so  acquired 
by  him,  or  any  part  of  it,  by  operation  of  law,  yest  in  his  co- 
tenants.  They  may  not  wish  to  share  in  the  benefits  of  his  pur- 
chase; for,  in  their  judgment,  the  title  purchased  by  him  may 
not  be  paramount  to  that  before  held  in  common.  The  law 
giyes  them  a  priyilege  which  they  may  assert  This  priyi- 
lege  consists  in  the  right  to  obtain  a  conyeyance  of  the  ^^ 
title  bought  in,  upon  their  paying  their  share  of  the  price 
at  which  it  -was  bought  The  priyilege  may  be  waived  by  an 
express  refusal  to  reimburae  the  ootenant  for  his  outlay,  or  by 
such  a  course  of  action  as  necessarily  implies  such  a  refusal 
The  right  of  a  eotenant  to  share  in  the  benefit  of  a  purchase  ol 
an  outstanding  claim  is  always  dependent  on  his  having,  within 
a  reasonable  time,  elected  to  bear  his  portion  of  the  expense  neces- 
sarily incurred  in  the  acquisitian  of  the  claim.  A  most 
natural  and  material  inquiry  then  is,  what  is  a  reasonable  time? 
To  this  inquiry  no  positive  answer  can  be  given.  In  this,  as  in 
all  other  questions  in  regard  to  reasonable  time,  no  doubt  each 
case  must  necessarily  be  determined  upon  its  own  peculiar  cir- 
cumstances. The  eotenant  asking  a  court  of  equity  to  award 
him  the  benefit  of  a  purchase  must  show  reasonable  dilig^ice 
in  making  his  election.  Whatever  delay  he  may  have  occasioned 
must  be  entirely  consistent  with  perfect  fair  dealing  on  his  part, 
and  in  nowise  attributable  to  an  effort  to  retain  the  advantagei 
while  he  shirks  the  responsibilities  of  the  new  acquisition.'' 

An  additional  reason  why  the  complaint  in  this  case  pro- 
ceeded upon  the  theory  that  Mrs.  Stevens'  purchase  was  void, 
because  of  the  relation  of  cotenancy  and  defective  notice  to  Rey- 
nolds, is  found  in  the  fact  that  the  oomplaint  did  not  ask  to  have 
a  conveyance  made  to  him  upon  the  plaintiff  paying  his  share  of 
the  price;  and  the  further  fact  that  it  is  not  alleged  that  the 
plaintiff  elected  within  a  reasonable  time,  or  that  he  Of^r  elected 
to  bear  his  portion  of  the  expense  and  share  in  the  benefits  of  the 
purchase.  Nor  was  there  any  finding  of  these  facts,  and,  if  there 
had  been,  they  would  have  been  outside  of  the  issues,  and  without 
force  for  that  reason.    Neither  is  there  any  conclusion  of  law 
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that  the  appellee  wss  entitled  to  Bach  a  conyeTaneQ;  and  ^^^ 
if  there  had  been  it  would  have  been  erroneouB  for  want 
of  tbe  fact  found  to  rest  upon.  Therefore^  the  ooncInaioDfl 
of  law  stated  can  only  rest  upon  the  assumption  4ibat  Mn. 
Stevens'  purchase  was  Yoid  in  kw^  on  account  of  the  lelflr 
tion  of  cotenancy  or  want  of  notice  to  the  defendants  in  the 
decree  quieting  Fletcher  and  Cfhurchman's  title.  That  k 
erroneous,  even  though  tiie  facts  found  ehoold  be  held  to 
establish  that  dharacber  of  cotenancy  between  the  parties  that 
carries  with  it  the  relation  of  tru9t  and  confidence  which 
precludes  either  from  acting  in  hostility  to  tbe  interests  of  the 
other,  unless  Fletcher  and  diuichnian's  decree  was  yoid  for 
wint  of  notice  to  the  defendants  therein. 

There  is  no  claim  in  appellee's  brief  that  it  was  Toid  or  in- 
ralid  for  that  reason,  or  for  the  reason  that  the  publication  no- 
tice of  that  proceeding  was  procured  on  an  affidayit  that,  after 
diligent  inquiry,  the  residence  of  the  defendants  was  unknown, 
though  they  all  resided  in  this  state.  The  statute  authorised 
such  a  notice  on  such  an  affidarit:  Rev.  Stats.  1894,  sec.  330; 
Boy.  Stats.  1881,  sec.  318.  Defects  in  the  affidarit,  or  its  &lsity, 
will  not  subject  the  judgment  to  collateral  attack:  Dowell  t. 
Lahr,  97  Ind.  146;  Quarl  y.  Abbett,  102  Ind.  233;  62  Am.  Bep. 
662;  Essig  t.  Lower,  120  Ind.  239;  Goodell  t.  Starr,  127  Ind. 
198.  Nor  did  the  fact  that  the  judgment  was  liable  to  be 
opened  up  on  application  to  let  in  a  defense  impair  its  condn- 
iiYe  force,  so  long  as  it  stood  unopened:  BeY.  Stats.  1894^  see. 
609;   BeY.  Stats.  1881,  sec.  600. 

We  need  not  and  do  not  decide  what  effect  the  fraud  of  Mtb. 
SteYens,  as  stated  in  the  special  finding,  had  on  her  deed  frosn 
Fletcher  and  Churchman,  because  the  facts  conoeniing  vaeh 
fraud  stated  in  the  special  finding  are  outside  of  tiie  issues,  and 
far  that  reaSon  must  be  disregarded:  Neutz  y.  Jackson  Hill  Goal 
etc.  Co.,  139  Ind.  411,  and  authorities  there  cited;  Brown  *•• 
T.  Will,  103  Ind.  71;  Thomas  y.  Dale,  86  Ind.  435;  Oaoero  ▼• 
Clifford,  63  Ind.  191;  Boardman  y.  Griffin,  52  Ind.  lOL 

The  circuit  court  erred  in  its  conclusions  of  law. 

The  judgment  is  reYersed  and  the  cause  remanded,  with  in* 
struotions  to  grant  leaYe  to  reform  the  issues  if  the  appellee 
shall  desire  to  amend  his  complaint. 


COTENANOY— YTHAT  GONfiTITUTES.—If  two  Of  more  persoM 
are  entitled  to  land  lu  such  manner  that  they  haYe  an  undlYided  po»» 
eesslon^  but  sereral  freeholds,  they  are  tenants  In  common:  Met- 
calfe Y.  MiUer,  06  Mich.  459;  35  Am.  St  Sep.  ei7. 
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COTENANCY— PURCHASE  OP  OUTSTANDING  TITLE  BV 
ONB  OOTBNANT.-One  tenant  In  common  Is  not  permitted  in 
•qolty  to  acquire  an  interest  In  the  property  boetlle  to  that  of  the> 
others,  and  therefore  a  purchase  by  one  tenant  in  common  oif  an  eu- 
combranoe  on  the  joint  entate,  or  an  outstanding  title  to  1^  Is  held,, 
at  the  election  of  the  other  tenants  in  common  within  a  reasonable 
time,  to  Inure  to  the  equal  benefit  of  all  upon  their  contributing  their 
proportion  to  the  consideration  actually  paid:  Ramberg  v.  Wahl- 
shit>ni.  140  DL  182;  88  Adn.  8t  Rep.  227,  and  note^  with  the  cases 
collected. 

COTBNANOy— PURCHASE  OF  OUTSTANDING  TITLB^-CX)N^ 
TR£3UTiaN.~The  purchase  of  an  outstanding  title  will  inure  to  the- 
benefit  of  all  the  cotenants,  but  they  will  be  compelled  to  contribute 
t^eir  reepectlTe  ratios  to  the  consideration  paid:  Note  to  Ramberg  t. 
Wahlstrom,  88  Am.  St  Rep.  220.  A  cotenant  Is  entitled  to  be  reim- 
buTBed  for  moneys  expended  In  extlngulBbing  tiens  upon  ttie  common, 
property:  Stewart  t.  Stewart,  90  Wis.  516;  48  Am.  St.  Rep.  940. 

JUDG-MHNTS— OONSTiRUOTIVB  SSatVIQE-OOLLATERAL  AT- 
TACK.—A  Judgment  rendered  by  a  court  of  comi)etent  Jurisdiction 
upon  citation  by  publication.  Is  not  open  to  collateral  attack  on  the 
ground  that  the  affidavit  for  publication  Is  Insufficient:  Haxdy  t» 
Beaty,  84  Tex.  662;  81  Am.  St  ReiK  80»  and  note  with  the  cases  col- 
lected. 
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Gear  Company. 
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OORPORATIONS— TRUST  FUND.— As  between  a  coipofatlon 
and  its  creditors  it  does  not  hold  Its  property  in  trust,  or  subject  to 
a  lien  in  faTor  of  the  creditors,  in  any  other  souse  than  does  an  In- 
dlridual  debtor. 

CORPORATIONS,  PREOFBaiBNOBS  RY.  — A  colrporatlon, 
though  insolvent.  If  still  in  possession  of  its  property,  may  prefer 
one  creditor  to  another. 

CORPORATIONS— PRICFBRHNCKS  BY.— A  mortgage  exe- 
cuted by  an  insolyent  corporation  in  pursuance  of  an  agreement  to 
execute  it  is  valid,  and  caunot  be  eet  aside  as  a  preference,  thongh 
fflren  for  money  borrowed  to  satisfy  a  debt  for  which  the  prealdenit 
and  secretary  were  Jointly  liable  with  the  coiporatlon. 

G.  W.  Paid  and  M.  W.  Bruner,  for  the  appellant 

W.  T.  Brush  and  E.  C.  Snyder^  for  the  appellees. 

•■^  MONKS,  J.  This  was  an  action  "by  appellant  againat 
appellees,  to  set  aside  and  vacate  a  judgment  and  lien  in  fayor  of 
appellee  Snyder  against  his  coappellee. 

***  The  court,  by  request  of  tiie  parties,  made  a  special  find- 
ing of  the  facts  and  stated  its  ooncliifiions  of  law  thereon  in 
fayor  of  appellees. 

It  appears  from  the  special  finding  that  the  appellee  Snyder 
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is,  and  has  been  since  its  organization^  a  stockholder  in  his  co- 
appellee,  the  Dovetail  Body  and  Gear  Company^  a  corporation 
organized  under  the  laws  of  this  state,  and  engaged  in  the  busi- 
ness of  manufacturing  and  selling  buggy  bodies  in  the  city  of 
Crawfordsville^  Indiana;  that  on  the  fifteenth  day  of  SeptefD^er, 
1892,  said  corporation  was  indebted  to  Appellant  in  the  sum  of 
seven  thousand  dollars,  which  was  then  overdue;  that  appellant 
also  had  and  owned  an  obligation  for  six  thousand  dollars,  ex- 
ecuted by  Peter  C.  Summerville  and  John  C.  Bamhill^  who  wen 
the  president  and  secretary  of  said  corporation,  for  money  bor- 
rowed by  them  for  the  use  and  benefit  of  said  corporation;  that 
said  corporation  was  then  in  embarrassed  financial  circumstances 
end  unable  to  meet  any  part  of  its  oyerdue  obligations,  all  of 
which  facts  were  well  known  to  appellee  Snyder;  that  on  tiie  said 
fifteenth  day  of  September,  1892,  the  boaord  of  directon  of  said 
corporation  authorized  its  president  and  secretary  to  borrow  two 
thousand  dollars,  to  be  applied  as  a  payment  on  the  debt  to  ap- 
pellant, upon  which  said  Summerville  and  Bamhill  were  indi- 
vidually liable;  that  pursuant  to  said  action  of  the  board  of  di- 
rectors, said  corporation  did,  on  said  day,  borrow  of  Snyder, 
appellee,  the  sum  of  two  thousand  dollars,  upon  the  express 
agreement  that  he  should  be  permitted  to  take  a  judgment  there- 
on and  acquire  a  lien  upon  the  properly  of  said  corporation  over 
other  claims  against  said  corporation;  that  the  note  of  said  corpo- 
ration was  executed  to  said  appellee  Snyder  for  said  sum  payable 
one  day  after  date,  and  the  proceeds  of  said  loan  applied  on  the 
debt  due  appellant,  upon  which  said  Summerville  and  Bamhill 
^^^  were  individually  liable;  that  when  said  loan  was  made  bj 
appellee  Snyder,  he  knew  the  purpose  for  which  said  money  was 
borrowed  by  said  corporation;  that  on  the  sixteenth  day  of  Sep- 
tember, 1892,  appellee  Snyder  began  suit  in  the  Montgomery 
circuit  court  upon  said  note  and  to  recover  for  attorney's  fees 
alleged  to  be  due  him  from  said  corporation;  that  on  the  nine- 
teenth day  of  the  same  month,  the  board  of  directors  of  said 
corporation  authorized  the  president  to  appear  to  said  action 
and  consent  that  judgment  might  go  thereon  against  the  corpo- 
ration for  the  amount  claimed  to  be  due  in  said  complaint,  and 
that  on  the  twentieth  day  of  said  month,  pursuant  to  said  au- 
thority, the  corporation  appeared,  by  its  president,  to  said  action, 
and  consented  that  judgment  should  be  rendered  therein  for  the 
«um  claimed  to  be  due  in  the  complaint,  and  thereupon  judgment 
was  rendered  by  the  court  for  the  sum  of  two  thousand  five  hun- 
dred and  ninety-two  dollars  and  twenty- two  oents,'  five  hundred 
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dollars  of  whicli  judgment  was  for  services  rendered  by  appellee 
Snyder  for  said  corporation  as  attorney;  that  the  object  and  pur- 
pose of  said  board  of  directors  in  authorizing  the  president  of 
said  corporation  to  appeaj  and  consent  to  the  judgment  in  favor 
of  Snyder^  appellee^  and  of  the  president  in  so  appearing  and 
consenting  to  said  jxtdgment,  and  of  said  Snyder  in  taking  said 
judgment^  was  to  enable  him,  said  Snyder^  to  obtain  a  lien  on 
the  property  of  said  corporation  and  thus  prefer  him  over  the 
other  creditors  thereof;  that  an  execution  was  duly  issued  <m 
said  judgment  and  levied  on  the  property  of  said  corporation  on 
September  23,  1892,  and  that  after  said  execution  was  so  levied, 
one  P.  S.  Kennedy  was,  on  the  application  of  appellant,  ap- 
pointed receiver  of  the  assets  of  the  corporation  and  was  duly 
qualified  and  entered  upon  the  discharge  of  his  duties  as  sucfh, 
and  has  continued  to  act  as  such  ever  since. 

The  court  stated  in  its  conclusions  of  law  that  the  *••  judg- 
ment so  rendered  was  a  valid  judgment  against  the  corporation 
and  all  its  creditors,  and  that  the  same  was  a  valid  lien  on  the 
property  of  the  corporation  in  the  hands  of  the  recover;  to 
which  conclusions  of  law  appellant  excepted,  and  thereupon 
judgment  was  rendered  in  favor  of  appellees. 

The  only  error  assigned  by  appellant  is,  that  the  court  erred  in 
its  conclusions  of  law.  Counsel  for  appellant  earnestly  insist 
that  the  court  erred  in  its  conclusions  of  law,  that  the  rule  of 
law  is,  '^that  th-e  property  and  assets  of  an  insolvent  corporation 
is  a  trust  fund  for  all  the  creditors,  and  that  the  officers  of  the 
corporation  are  trustees  for  all  the  creditors,  amd  they  cannot 
deal  with  the  trust  property  for  their  own  benefit;  that  the  cred- 
itors of  the  corporation  had  an  equal  lien  on  all  the  assets  for  the 
payment  of  its  debts.*' 

The  expression  that  "the  property  of  a  corporation  constitutes 
a  Hrust  fund'  for  its  creditors"  only  means  that  when  the  corpo- 
ration is  insolvent^  and  a  court  of  equity  has  taken  possession  of 
its  assets  for  administration,  such  assets  must  be  appropriated  to 
the  payment  of  its  debts  before  distribution  to  its  stockholders, 
but,  as  between  the  corporation  itself  and  its  creditors,  the  cor- 
poration does  not  hold  its  property  in  trust  or  subject  to  a  lien 
in  favor  of  the  creditors  in  any  other  sense  than  does  an  individ- 
ual debtor:  Hollins  v.  Brierfield  Coal  etc.  Co.,  160  U.  S.  371,  385, 
and  cases  cited;  Sanford  etc.  Tool  Co.  v.  Howe,  167  TI.  S.  312; 
Fogg  V.  Blair,  133  TT.  S.  534,  541:  Richardson  v.  Green,  183  U.  S. 
30,  44;  PetfTS  v.  Bain,  133  TT.  S.  670,  691;  Graham  v.  Baikoad 
Co.,  102  U.  S.  148;  Wabash  etc.  Ry.  Co.  v.  Ham,  114  U.  S.  587, 
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594;  Smith  etc  Purifier  Co.  v.  McGroarty,  136  TJ.  8.  237,  241; 
Henderson  t.  Indiana  Trust  Co.,  143  Ind.  561;  note  to  Conover 
▼.  HuU,  «»*  46  Am.  St  Hep.  826-835;  Brown  t.  Grand  B^ida 
€tc.  Furniture  Co.,  58  Fed.  Bep.  286;  7  Co.  Ct  App.  225;  16 
U.  S.  App.  225;  2  N.  W.  Law  Eev.  167;  3  N.  W.  Law  Bov.  115, 
206;  In  re  Wincham  Shipbuilding  Co.,  L.  B.  9  Ch.  Diy.  322. 

In  Hollins  v.  Brierfield  Coal  etc.  Co.,  160  U.  S.  371,  385,  Mr. 
Justice  Brewer^  speaking  of  the  meaning  of  the  words  ^trust 
fund''  as  used  with  reference  to  the  assets  of  insolvent  corpora- 
tions, said:  ''The  same  idea  of  equitable  lien  aad  trust  exists  to 
acme  extent  in  the  case  of  partnership  property.  Wheneyer,  a 
partnership  becoming  insolvent,  a  coiut  of  equify  takes  posses> 
aion  of  its  property,  it  recognizes  the  fact  that  in  equity  the  part^ 
nership  creditors  haye  a  right  to  payment  out  of  those  funds  in 
preference  to  individual  creditors,  as  well  as  superior  to  any 
claims  of  the  partners  themselves.  And  the  partnership  prop- 
erty is,  therefore,  sometimes  said,  not  inaptly,  to  be  held  in  trust 
for  the  partnership  creditors,  or  that  they  have  an  equitable  lien 
on  sucb  properly.  Yet  all  that  is  meant  by  such  expression  is 
the  existence  of  an  equitable  right  which  will  be  enforced  when- 
ever a  court  of  equity,  at  the  instance  of  the  proper  party  and  in 
a  proper  proceeding,  has  taken  possession  of  the  assets.  It  is 
sever  understood  that  there  is  a  specific  lien  or  a  direct  tixtst. 

^'A  party  may  deal  with  a  corporation  in  respect  to  its  proper^ 
in  the  same  manner  as  with  an  individual  owner,  and  with  no 
greater  danger  of  being  held  to  have  received  into  his  possession 

property  burdened  with  a  trust  or  lien As  between  itsdf 

and  its  creditors,  the  corporation  is  simply  a  debtor,  and  does  not 
hold  its  property  in  trust,  or  subject  to  a  lien  in  thdr  fayor,  in 
any  other  sense  than  does  an  individual  debtor.'* 

It  is  settled  law  in  this  jurisdiction  that  while  partnership  ^^'^ 
assets  remain  under  the  control  of  the  partners,  they  haye  power, 
though  insolvent,  to  appropriate  any  portion  of  it  to  pay  or  se- 
cure the  individual  debts  of  the  members  of  the  firm  to  the  ex- 
clusion of  the  partnerrfiip  creditors:  Johnson  y.  McClary,  131 
Ind.  106,  and  oases  cited.  Such  appropriation  by  the  partners 
of  the  partnership  property  to  pay  or  secure  the  bona  fide  debts 
of  an  individual  member  of  the  firm  cannot  be  successfully  at- 
tacked, either  by  a  creditor  or  by  a  receiver  of  the  insolvent  part- 
nership: Johnson  v.  McClary,  131  Ind.  105.  Where,  howeyer, 
the  partnership  assets  are  being  administered  by  a  court,  the  rule 
of  equitable  distribution  is  applicable  to  its  fullest  extent. 

In  Winslow  v.  Wallace,  116  Ind.  317,  this  court  said:  'It  is 
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BetUed  eveiywhere  that  when  the  assetsof  a  firm^or  the  indiyidual 
proper^  of  the  members  of  a  firm^  are  brought  under  the  juris- 
diction of  a  court  for  judicial  administration,  the  equitable  rule 
of  distribution  will  be  applied^  and  the  partnership  assets  will 

be  devoted  first  to  the  payment  of  the  firm  debts But 

where  the  partnership  assets  remain  under  the  control  of  the 
partners,  they  have  tiie  power  to  appropriate  any  portion  of  it 
to  pay  or  secure  the  individual  debts  of  the  members  of  the  firm." 
The  doctrine  of  equitable  lien  and  trust,  as  held  by  this  court  in 
regard  to  partnership  property,  exists  at  least  to  the  same  extent 
in  reference  to  the  property  of  corporations. 

It  necessarily  follows  that  untQ  the  cofurt^  by  its  officers,  takes 
charge  of  the  property  of  an  insolvent  corporation,  it  has  the 
same  power  and  control  over  its  property  that  the  individual 
would  have  over  his  property  under  like  drcumstances. 

It  is  firmly  settled  in  this  state  that  an  insolvent  debtor  has 
the  right  and  power  to  prefer  certain  creditors  '^^^  to  the  exclu- 
sion of  others:  Dice  v.  Irvin,  110  Ind.  561;  Gilbert  v.  MoCorkle, 
110  Ind.  215;  Camahan  v.  Schwab,  127  Ind.  507;  Fuller  v.  Mehl, 
134  Ind.  60. 

In  Gilbert  v.  McCorkle,  110  Ind.  215,  Mitchell,  J.,  speaking 
lor  the  court,  said:  '^t  must  be  considered  as  settled  by  the  de- 
cisions of  this  court  that,  so  long  as  a  debtor  retains  dominion 
over  his  own  property,  he  may  make  any  honest  disposition  of  it 
he  sees  fit.  He  may  sell  or  mortgage  the  whole,  or  any  part  of 
that  which  belongs  ix>  him,  to  pay  or  secure  an  honest  debt 
.  .  •  •  He  may  prefer  one  creditor  to  another,  and  such  prefer- 
ence is  neither  a  fnrad  in  law  nor  in  fact,  even  though  it  be 
known  that  the  debtor  is  in  failing  drcumstances  and  contem- 
plates an  assignment,  and  even  though  such  preference  has  the 
effect  to  hinder  or  delay  other  creditors  in  the  collection  of  their 
claims.  In  the  absence  of  statutory  prohibition^  it  is  nedther  a 
legal  or  moral  wrong  for  a  creditor  to  obtain  payment  or  security 
for  an  honest  claim,  even  though  he  knows  that  others,  equally 
9B  deserving,  will  be  thereby  deprived  of  obtaining  payment  or 
security  for  their  claims.  Nor  is  it  legally  or  morally  wrong  for 
a  debtor  to  pay,  or  to  secure,  to  one  or  more  of  his  creditors,  that 
wbSch  is  their  due,  even  though  he  thereby  disables  himself  from 
paying  or  securing  other  claims  equally  meritorious." 

We  think  it  is  clear,  under  the  authorities,  that  if  the  corpora- 
tion had  executed  a  mortgage  to  Snyder  to  secure  the  two  thou- 
sand dollars,  or  if  the  money  had  been  loaned  on  the  express 
agreement  that  the  loan  ehould  be  secured  by  a  mortgage,  and 


440        First  Nat.  Bank  v.  Dovetail  ktc.  Co.         [Indiana, 

the  8am«  was  some  days  afterward  executed  in  complianoe  witli 
such  agreement^  sueh  mortgage  would  have  been  valid  and  could 
have  been  enforced. 

The  judgment  was  rendered  in  compliance  with  the  **^  agree- 
ment to  that  effect^  when  the  loan  was  made.  This  was  the  con- 
dition upon  which  appellee  Snyder  parted  with  his  money,  the 
same  was  paid  to  appellant  upon  an  obligation  on  which  the  pres- 
ident and  secretary  of  the  corporation  were  individually  liable. 
He  was  not  a  trustee  for  the  creditors  in  any  sense  of  the  word, 
and  the  fact  that  he  knew  the  purpose  for  which  the  money  was 
borrowed,  even  if  it  were  conceded  that  such  use  thereof  was  a 
breach  of  trust  on  the  part  of  the  directors,  this  would  not  im- 
pair the  lien  of  the  judgment  or  affect  its  validity:  Wright  v. 
Hughes,  119  Ind.  324;  12  Am.  St.  Bep.  412;  Jackson  v.  City 
Nat.  Bank  of  Goshen,  125  Ind.  347. 

The  burden  of  proof  was  upon  appellant  in  this  case,  and 
when  the  special  finding  is  silent  in  respect  to  any  material  fact, 
it  will  be  presumed  that  such  fact  was  found  against  appellant: 
Parke  Co.  Coal  Co.  v.  Terre  Haute  Paper  Co.,  129  Ind.  73; 
Thornton's  Indiana  Practice  Code,  sec.  551,  note  4. 

When  an  action  is  brought  to  set  aside  preferences  made  by  an 
insolvent  debtor,  as  fraudulent,  the  question  of  fraudulent  in- 
tent to  cheat,  hinder,  and  delay  creditors  is  one  of  fact  and  not 
of  kw:  Rev.  Stats.  1881,  sec.  4924;  Rev.  Stats.  1894,  sec.  6649, 
and  cases  cited;  Wilson  v.  Campbell,  119  Ind.  286;  Phelps  v. 
Smith,  116  Ind.  387,  and  cases  cited. 

The  finding  does  not  show  that  there  was  any  actual  fraud  on 
the  part  of  the  corporation,  its  officers,  directors,  or  appellee 
Snyder.  It  is  true  it  is  stated  that  the  purpose  of  appearing  to 
the  action  and  permitting  judgment  to  be  rendered  was  to  give 
preference  to  Snyder  in  compliance  with  the  agreement  under 
which  the  loan  was  made,  but  it  is  not  found  that  this  was  a 
fraudulent  purpose.  Fraud  is  not  presumed  when  an  action, 
in  this  case,  depends  upon  the  establishment  of  fraud.  It 
being  charged  in  the  complaint,  the  special  finding  jnust  so  state, 
or  the  presumption  is  that  it  did  not  exist:  Stix  v.  Sadler,  109 
Ind.  254,  and  cases  cited. 

The  court  did  not  err  in  its  conclusionfl  of  law. 

Judgment  affirmed. 

IN  THE  OASE  of  Henderson  v.  Indiana  Tnwt  Co.,  148  Ind.  661, 
the  supreme  court  of  that  state  ag^aln  reaffirmed  the  rule  that  an 
Insolvent  corporation  reta!n!n)?  possession  and  control  of  Its  prop- 
erty niay  prefer  any  of  Its  creditors  who  are  not  stockholders  or  di- 
rectors, even  though  the  claim  so  preferred  waa  secured  by  the  in- 
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dorsement  of  the  directors  and  a  part  of  the  stockholders,  saying: 
**It  follows  from  the  authorities  In  this  state,  until  the  court  by  its 
officers  takes  charge  of  the  property  of  an  insolyent  corporation,  It 
has  the  same  power  and  control  orer  Its  property  as  an  Individ aai 
would  have  orer  his  property  under  like  circumstances." 

OORPORATIONS— INSOLVENT  —  PREFBHBNCBS.  —  Though  a 
corporation  has  become  Insolvent,  and  Its  liability  greatly  exceeds  Its 
assets,  if  It  continues  to  be  a  going  concern  and  conducts  its  business 
in  the  ordinary  way,  its  assets  are  not  a  trust  fund  for  equal  distribu- 
tion anwoig  Ita  creditors,  so  that  It  has  not  power  to  make  prefer- 
ences or  preferential  payments  to  some  such:  Tradesman  Pub.  Go.  y. 
KnozTlUe  Gar  Vi^'heel  Go.,  95  Tenn.  634;  49  Am.  St  Rep.  948,  and  note. 
See  the  extended  note  to  Gonover  y.  Huilt  45  Am.  Bt.  Rep.  826-835,  on 
preferences  by  Insolvent  corporations. 

OOKPORATIONS-PEOPBETY  OP  AS  TRUST  FUND.— In  those 
states  where  an  Insolvent  corporation  may  make  preferences  among 
Its  creditors  by  assignment,  the  role  that  the  property  oif  the  corpora- 
tion is  a  trust  fund  in  the  hands  of  its  directors  as  a  specific  lien  or 
direct  trust  does  not  prevail:  Worthen  v.  Griffith,  59  Ark.  5(>2;  48 
Am.  St  Rep.  50.  The  entire  property  of  a  corporation  constitutes  a 
trust  fund  for  the  benefit  of  its  creditors  without  preference  only 
when  the  affaln  of  the  corporation  have  renehed  the  point  that  Its 
msuasL^pem  find  themselves  obliged  to  deal  with  its  assets  in  view  of 
a  suspension  by  reason  of  its  insolvency:  Sabin  v.  Golumbia  Fuel 
Co.,  25  Or.  15;  42  Am.  St.  Rep.  756,  and  note.  Equity  regnrds  the 
property  of  a  corporation  as  a  fund  held  In  tnurt  for  Its  stockholders 
while  it  is  solvent,  and  for  the  payment  of  Its  debts  when  it  be- 
comes insolvent:  Atlas  Nat  Bank  v.  More,  lfi2  IlL  628;  48  Am.  St 
B9.  274  And  note. 
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Lakb   Ebib   &  Wbstbrn  Railroad  Go.  t^.  Glare. 

[7  ImOAMA.  APTBALB,  146.] 

BAUiBOADe-LIABILITY  FOR  NEOLIGBNTLT  SBHTINO 
FIBIL— If  a  railroad  company  negligently  permits  comlniBtlble  ma- 
farlal  to  accumulate  on  its  track  and  right  ot  way,  and  setting  fire 
thereto^  negligently  permits  the  Are  to  escape  to  adjoining  lands  and 
destroy  pr<n;>erty  of  another,  the  company  is  liaUe  in  damages» 
whether  it  started  the  Are  negligently  or  not 

APPBLLATB  PRACTIOB.--OVERRnLINO  OF  A  MOTION  to 
■lake  a  complaint  more  specific  cannot  be  considered  on  appeal  as  an 
assignment  of  error  onless  it  is  brought  into  the  leoozd  by  bill  of  ex- 
ceptions. 

APPBIiLATB   PBACnOB.— TRANBQBIPT  OF   BTIDBNGB 

^rtifled  to  by  the  shorthand  reporter,  but  not  incorporated  into  a 
bill  oi  exceptions,  nor  signed  by  the  trial  Judge,  does  not  autliorlae  a 
review  on  appeal  of  questions  depending  thereon. 

M.  A.  0.  Packard,  0.  M.  Packard,  F.  &  Foot^  and  W.  & 

Hackedorn^  for  the  appellant 

S.  Parker,  for  the  appellee. 

^^  GAVIN,  C.  J.  The  appellee  sued  appellant  to  reeorer 
damages  resulting  from  a  fixe  started  by  appellant  in  grass  and 
weeds  negligently  permitted  to  accumnlsite  upon  its  right  of 
way,  which  was  by  appellant  negligently  ^^^  permitted  to  escape 
to  appellee's  land^  all  occiirring  without  any  contributory  negli- 
gence upon  the  part  of  appellee. 

It  is  urged  that  the  complaint  is  bad  for  want  of  averments 
that  the  fire  was  caused  by  some  negligent  act  or  defective  ma- 
chinery of  appellant.    Such  averments  are  unnecefisairy. 

If  appellants  set  fire  to  the  dry  grass  and  other  combustible 

;«2) 
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mateiials  which  it  had  negligently  suliered  to  accumulate  on 
its  track  and  right  of  way,  and  without  fault  on  appellee's  part, 
negligently  permitted  such  fire  to  escape  to  his  lands  and  bum 
and  destroy  his  property,  appellant  would  be  liable  to  appeltee  for 
his  damages,  whether  such  fire  was  started  negligently  or  other- 
wise: Pittsbuigh  etc.  By.  Co.  v.  Jones,  86  Ind.  496;  44  Am.  Bep. 
334;  Indiana  etc.  By.  Co.  t.  Overman^  110  Ind.  538;  LoniaYilla 
eta  By.  Co.  v.  Hart,  119  Ind.  273. 

Complaint  is  made  of  the  action  of  the  court  in  OTermling  a 
motion  to  make  the  complaint  more  specific. 

In  order  to  so  present  any  question  upon  this  ruling  as  to  en* 
Ale  us  to  consider  it,  the  motion  should  haye  been  brought  into 
the  record  by  a  bill  of  exceptions.  This  has  not  been  done,  and 
without  this  the  motion  is  not  properly  authenticated  as  a  part 
ef  the  record:  Elliott's  Appellate  Procedure,  sec  814^ 

The  OTorruling  of  the  motion  for  a  new  trial  is  also  assigned 
as  error.  The  causes  uiged  in  favor  of  a  new  trial  ere  that  the 
damages  assessed  are  excessiye,  and  that  the  yerdict  is  not  sus- 
tained by  the  eyidence. 

A  transcript  of  eyidence  certified  by  the  shorthand  reporter  is 
attached  to  the  transcript,  but  it  is  not  incorporated  into  any  bill 
of  exceptions^  nor  is  there  anything  in  the  record  which  purports 
to  be  a  bill  of  exceptions  signed  by  the  judge.  This  is  absolutely 
necessairy  in  order  ^*^  to  present  for  reyiew  the  questions  at- 
tempted to  be  raised.  Without  its  authentication  by  the  judge, 
the  stenographer's  report  of  the  evidence  is  entirely  without 
force:  Elliott's  Appellate  Procedure,  sec.  821;  Louisville  etc.  By. 
Co.  v.  Kane,  120  Ind.  140. 

Judgment  affirmed. 

NKOTilGBNCE— SHTTINO  OUT  PIRDS.— One  wbo  neglffrentty 
sets  out,  or  nes^Wgently  manages,  a  Are  set  on  his  property  is  liable 
to  bis  Immediate  nel)?hbor  for  damage  caused  to  him  by  the  spread  of 
the  fire  onto  such  neighbor's  property.  The  gist  of  the  action  is  negli- 
gence. If  that  exists  either  In  setting  or  caring  for  the  Are,  and  In- 
jary  to  another  happens  therefrom,  liability  attaches.  It  Is  Imma- 
terial whether  such  negligence  Is  gross  or  only  ordinary:  Brummit  v. 
Fnmess,  1  Ind.  App.  401;  50  Am.  St.  Rep.  215,  and  note.  This  ques- 
tion Is  the  subject  of  the  monographic  note  to  McNaUy  t.  Oolwell,  80 
Am.  8t  Rep.  601-607,  and  is  also  discussed  In  the  extended  note  to 
Gllson  y.  Delaware  etc.  Canal  Co.,  86  Am.  8t.  Refi.  628. 
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Chicago   &   Erib   Railroad   Company  t;.   Fibld. 

[7  INDIANA  APRAU,  172.] 

RAILROADS— PASSENGBRS— PERSON  RIDING  ON  PLAT. 
FORM.— A  person  who  takes  passage  on  the  platform  of  a  pawengcr 
coach  on  a  railroad  train,  and  there  continues  his  Journey  without 
entering  the  cars,  In  violation  of  the  rules  and  regulations  of  tlie 
company,  does  not  become  a  passenger,  although  his  fare  la  de- 
mauded  by,  and  paid  to,  the  brakeman  on  the  train,  who  Is  not  au- 
thorized to  demand  or  receive  fares. 

CARRIERS.— A  PASSENGER  IS  A  PERSON  whom  a  common 
carrier  has  contracted  to  carry  from  one  place  to  another,  and  has  In 
the  course  of  the  performance  of  that  contract  recedved  under  his 
care  either  upon  the  means  of  conveyance  or  at  the  point  of  depart- 
ure of  that  means  of  conveyance.  The  relation  of  carrier  and  pas- 
senger does  not  arise  until  the  traveler  puts  himself  In  charge  of  the 
carrier  for  the  purpose  of  being  oonyeyed  to  his  destination. 

RAILROADS-PASSENGERS,  WHO  ARB  NOT.— It  la  not 
within  the  power  of  any  conductor,  brakeman,  or  other  employ^  of  a 
railroad  company  to  entitle  any  person  to  ride  upon  a  vehicle  not  In- 
tended for  the  conveyance  of  passengers,  and  if  such  person  does  so 
even  upon  invitation  of  such  employ 6,  and  even  though  such  pccvon 
and  others  have  customarily  so  ridden,  the  person  thus  traveling  does 
not  thereby  become  a  passenger. 

RAILROADS— RULES  AND  REGULATIONS.— Railroad  com- 
panies not  only  have  the  right,  but  It  is  their  duty,  to  run  their  trains 
In  accordance  with  established  rules  and  regulations,  and  passengers 
must  exercise  reasonable  diligence  to  comply  therewith.  If  reasonable. 

COMMON  CARRIERS  OF  PASSBNGBIR6  are  not  required  to 
nolify  every  person  who  may  board  their  train  that  he  must  enter 
the  passenger  coach  In  order  to  become  a  passenger.  It  is  the  duty 
of  the  latter  to  Inquire,  upon  entering  the  train,  where  the  coach  Is 
In  which  he  may  be  carried  to  a  certain  point,  and  It  then  becomes 
the  duty  of  the  carrier's  servants  to  inform  him;  but  If  he  falls  to 
make  such  inquiry,  and  in  violation  of  the  company's  rules  enters  a 
vehicle  not  set  apart  for  passengers,  he  becomes  a  trespasser. 

RAILROADS-AUTHORITY  TO  COLLECT  FARES.— It  Is  not 
within  the  scope  of  authority  of  the  brakeman  on  a  railroad  train  to 
collect  fares,  nor  to  waive  the  established  rules  and  regulations  made 
for  running  the  trains,  nor  has  any  person  riding  on  the  train  the 
right  to  suppose  that  such  employ^  can  bind  the  company  by  such  an 
trrangement. 

0.  Greaham  and  J.  W.  Yonche,  for  the  appellant 

B.  Qregory,  for  the  appellee. 

I'^s  EEINHAED,  J.  The  appellee  instrtuted  this  action 
against  the  appellant^  a  common  carrier  of  passengers,  for  fail- 
ing to  carry  Mm,  as  per  contract,  from  Auburn  Park,  Illinois,  to 
Hammond,  Indiana. 

Upon  issues  joined,  there  was  a  trial  by  jury,  resulting  in  a 
verdict  and  judgment  in  favor  of  the  appellee.  Among  the 
errors  assigned  and  discussed  by  appellant's  counsel  are  those  of 
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the  OTemiling  of  its  motion  for  a  judgment  in  its  favor  upon  the 
tpecial  verdict  of  the  jury,  and  the  ffoataining  of  the  appellee's 
motion  for  judgment  in  his  favor  upon  such  veordict. 

It  appears  from  the  facts  found  in  the  special  verdict  that  on 
the  thirteenth  day  of  September^  1891^  the  appellant  coiporation 
▼as  operating  a  railroad  betiveen  Chicago^  Illinois^  and  Ham- 
mond, Indiana.  On  that  day^  at  about  8  o'clock  P.  tL,  the  ap- 
pellee was  at  Auburn  Park,  ^'^^  Illinois,  and  desired  to  go  to 
Hammond,  Indiana.  The  appellant's  train.  No.  12,  being  then 
on  its  way  from  Chicago  to  Hammond,  stopped  at  Auburn  Park, 
but  for  what  purpose  is  not  disclosed.  The  appellee  boarded  an 
express  car  on  said  train,  and  stood  upon  the  front  platfomv 
thereof,  in  company  with  two  companions,  said  car  being  the 
first  one  in  the  rear  of  the  locomotive  and  in  front  of  the  pas- 
senger coaches,  and  continued  to  ride  thereon  until  the  happen- 
ing  of  the  alleged  grievance.  After  the  train  had  started  on  its 
way,  one  of  the  trainmen  of  the  appellant,  wearing  the  uniform 
of  the  company,  having  the  word  ^^rie^'  marked  upon  each  side 
of  his  collar,  and  the  word  ^'Trainman"  above  the  visor  of  his 
cap,  presented  himself  to  said  parties  and  demanded  of  them 
where  they  were  going,  and  their  fare.  The  appellee  replied  that 
he  was  going  to  Hammond,  and  handed  the  trainman  fifty  cents, 
which  the  latter  accepted  and  placed  in  his  pocket,  and  shortly 
afterward  left  said  platform.  The  regular  fare  from  Auburn 
Park  to  Hammond  was  forty  cents.  When  the  train  reached 
"State  Line,''  the  conductor  came  forward,  and,  discovering  said 
persons  on  the  platform,  ordered  them  to  leave  the  train,  making 
threats  of  violence  against  them,  and  using  abusive  and  profane 
language.  The  appellee  left  the  train  and  walked  to  Hammond^ 
a  distance  of  one  mile,  under  some  difficulty. 

The  jury  found  that  by  the  printed  rules  of  said  company  pa»- 
sengeii  are  not  allowed  to  ride  on  the  platforms  of  express  cars; 
and  that  upon  the  outride  of  the  doors  of  each  and  every  pas- 
senger car  on  said  train  a  metallic  strip  was  fastened,  upon  whicji 
was  written,  'Tassengers  are  not  allowed  to  stand  on  the  platform 
wliile  the  cars  are  in  motion/'  The  appellee  did  not  have  any 
actual  knowledge  of  these  regulations,  nor  did  he  know  the  pos^ 
tiou  or  authority  of  said  trainman  to  whom  he  paid  said  ^ 
fifty  cents,  and  who,  in  point  of  fact,  was  a  brakeman  upon  said 
train.  The  conductor  also  wore  a  uniform  similar  to  that  of  the 
brakeman,  differing  only  in  the  distinguishing  marks  of  the  re* 
spective  positions  held  by  the  said  conductor  and  brakema^ 

Tft  A0/k^nm\n^  whether  or  not  the  anpeUee   was  wrongfully 
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ejected  from  the  train^  it  is  neoessary  to  ascertain^  fiist^  whether 
the  appellee  austaiiied  to  the  appellant  the  relation  of  passen- 
ger. The  liability  of  the  appellant  is  oontractoal,  and  if^  there- 
fore^ there  was  no  legally  enforceable  contract  between  said  par- 
ties^ constituting  them  carrier  and  passenger^  respectiyely^  the 
appellee  cannot  recoyer.  If^  howeyer,  there  was  such  contrvct, 
express  or  implied,  a  liability  against  appellant  arises  by  yirtue  of 
the  public  duty  raised  by  the  law. 

''A  passenger  is  a  person  whom  a  common  carrier  has  con- 
tracted to  carry  from  one  place  to  another,  and  has,  in  the  course 
of  the  performance  of  that  contract^  received  under  his  care 
either  upon  the  means  of  conveyance  or  at  the  point  of  departure 
of  that  means  of  conveyance'':  2  Am.  &  Eng.  Ency.  of  Law^  742. 

There  is  no  liability  on  the  part  of  the  appellant  unless  at 
some  point  upon  the  route  the  appellee  was  accepted  as  a  pas- 
senger. It  is  not  found  in  the  special  verdict  that  Auburn  Park, 
where  the  appellee  entered  the  train,  was  a  place  where  the  appel- 
lant's train  was  scheduled  to  stop  to  receive  passengers,  or  that 
he  had  then  paid  his  fare,  or  that  he  had  entered  at  the  invitation 
of  the  appellant. 

A  failure  to  find  upon  spme  fact  or  issue  involved  is  equivalent 
to  a  finding  against  the  party  holding  the  afl^rmative  upon  such 
fact  or  issue:  Henderson  v.  Dickey,  76  Ind.  264;J9hnson  y.  Put- 
nam, 95  Ind.  57;  Parmater  v.  State,  102  Ind.  90;  Glantz  v.  Soutii 
*^«  Bend,  106  Ind.  305;  Louisville  etc.  By.  Co.  v.  Hart,  119  Ind. 
273. 

It  is  af&rmatively  shown,  upon  the  other  hand,  that  the  ap- 
pellee entered  one  of  the  appellant's  vehicles  not  set  apart  for 
I>assengers,  without  invitation  and  against  the  express  rules  and 
regulations  of  the  company^  and  remained  upon  the  same  until 
he  was  ejected. 

The  relation  of  carrier  and  passenger  does  not  arise  until  the 
traveler  "puts  himself  in  charge  of  the  carrier  for  the  purpose 
of  being  conveyed  to  his  destination":  Buswell  on  Personal  In- 
juries, sec.  114. 

It  cannot  be  said  that  this  has  been  done,  when  the  travder 
takes  a  position  on  the  train  other  than  that  set  apart  for  the 
use  of  passengers.  It  is  clear  to  us,  therefore,  th^t  the  appellee 
was  not  a  passenger  cm  appellant's  train  when  he  boarded  the 
platform  of  the  express  car.  Did  he  become  such  afterward? 
If  so,  it  must  be  because,  by  the  conduct  of  appellant* «  servant^ 
the  brakeman,  the  appellant  is  estopped  to  deny  ishftt  the  §f* 
pellee  occupied  such  position  on  the  train. 
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It  is  not  within  the  power  of  any  conductor,  trainman,  or  other 
employ^  of  a  railroad  to  permit  any  person  to  ride  upon  a  Ye- 
hicle  not  intended  for  the  conveyance  of  paasengers;  and  if 
aaoh  person  does  so,  even  upon  inyitation  of  such  employ^,  and 
even  though  roch  person  and  others  have  customarily  so  ridden, 
the  person  thus  traveling  does  not  therehy  become  a  passenger: 
Files  Y.  Boston  etc.  B.  B.  Co.,  149  Mass.  204;  14  Am.  St  Bep. 
411. 

Bailroad  companies  not  only  have  the  right,  hut  it  is  their  duty 
to  ran  their  trains  in  accoTdance  with  established  rules  and  reg- 
ulations, and  passengers  must  exercise  reasonable  diligence  to  ac- 
qfoaint  IJiemselves  with  the  same,  and,  where  such  regulations  ait 
reasonable,  it  is  the  duty  of  passengers  to  comply  with  them: 
Pittsburgh  etc.  By.  Co.  v.  lightcap,  7  Ind.  App.  249. 

*^  We  do  not  wish  to  be  understood  as  holding  that  persons 
desiring  to  travel  upon  railroad  trains  must  inform  themselves  of 
every  rule  and  regulation  of  the  company,  in  order  to  secure  pro- 
tection, but  what  we  do  decide  is  that  th^  are  not  entitled  to 
such  protection  when  they  act  in  open  violation  of  the  most  com- 
mon and  best  known  of  such  regulations,  among  which  is  the  one 
forbidding  persons  to  ride  upon  platforms  of  cars. 

Common  carriers  of  passengers  are  not  required  to  notify  every 
individual  who  may  board  thdr strain  that  he  must  enter  the  pas^ 
senger  coach  in  order  to  become  a  passenger.  It  is  the  duty  of 
the  latter  to  inquire,  upon  entering  the  train,  where  the  coach 
is  in  which  he  may  be  carried  to  a  certain  point,  and  it  then  be- 
comes the  duty  of  the  carrier's  servants  to  inform  him.  If  he 
acts  upon  the  information,  the  company  thereby  accepts  him  as 
a  passenger,  and  he  is  entitled  thereafter  to  all  the  privileges  and 
immunities  as  such.  But  if,  upon  the  other  hand,  he  fails  to 
make  such  inquiry,  and,  in  violation  of  the  company's  rules,  en- 
ters a  vehicle  not  set  apart  for  passengers,  he  becomes  a  tres- 
passer. 

It  was  not  within  the  scope  or  authority  of  the  brakeman  to 
collect  fare,  and,  even  if  it  had  been,  such  brakeman  would  have 
no  right  to  waive  the  established  rules  and  regulations  made  for 
the  running  of  the  trains,  and  the  appellee  had  no  right  to  sup- 
pose that  such  employ^  could  bind  the  company  by  such  an  ar- 
rangement: Ohio  etc.  By.  Oo.  v.  Hatton,  60  Ind.  12;  Rttsbni^gh 
etc  By.  Co.  v.  Nuzum,  60  Ind.  533. 

Appellee,  therefore,  acquired  no  rights  as  a  passenger  by  the 
payment  of  money  to  the  brakeman.  Had  he  been  in  the  pas- 
senger coach  at  tiie  time  he  made  such  payment,  a  different 
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question  would  be  presented.  Ab  it  was^  he  was  a  trespasser  wlien 
he  entered,  and  remained  ^^  such  throughout,  and,  when  tha 
eonductor  discoTered  him  upon  the  platform,  he  had  a  right  to 
eject  him  from  the  train.  The  appellee  not  being  a  passoiger, 
the  appellant  owed  him  no  duty  of  carriage,  and  he  has,  there- 
fore, no  cause  of  action. 

It  is  contended,  however,  that  the  special  findings  show  that 
appellee  was  ejected  with  unnecessary  violence,  and  under  ag- 
grayating  circumstances. 

It  is  a  sufficient  answer  to  this  to  say  that  the  complaint  is 
not  drafted  upon  that  theory.  The  gist  of  the  complaizLt  is  the 
violation  of  tiie  contract  to  cany.  All  other  averments,  as  to 
aggravating  circumstances,  etc.,  are  mere  incidents  to  the  fail- 
ure to  carry.  If  the  principal  fact  was  established,  the  jury 
might  consider  the  incidents  in  measuring  tiie  damages.  It  is 
one  thing,  however,  for  the  company  to  fail  in  the  performance 
of  its  obligation  to  cany,  and  quite  another  for  the  servants  of 
ihe  company  to  eject  a  trespasser  with  unnecessary  force  and 
violence  or  under  circumstances  that  render  the  ejectment  itself 
a  trespass.  In  either  case  there  may  be  a  right  of  action  against 
the  company,  but  the  injured  party  cannot  count  upon  one  and 
recover  upon  the  other:  Chicago  etc.  B.  R  Co.  v.  Bills,  118  Ind. 
221.  Our  conclusion  is,  that  the  appellant  was  entitled  to  judg- 
ment. 

Other  questions  presented  by  the  appellant  need  not,  therefore^ 
be  determined. 

Judgment  reversed,  with  instructions  to  the  court  below  to 
sustain  appellant's  motion  for  judgment  in  its  favor  upon  the 
special  verdict 

TNTHEOASBof  PlttsbuTgh  etc.  Ry  Co.  v.  Llghtcap.  7  lud.  App.  249, 
the  above-named  defendant  sued  tbe  railroad  company  for  damagei, 
and  recovered  a  Judgment  in  the  trial  court.  He  bought  a  round-trip 
ticket  which  entitled  him  to  a  passage  botb  ways  between  two  sta- 
tions on  the  line  of  way  of  the  railroad,  and  having  made  the  trip 
.  one  way  between  said  stationa,  he  l>oarded  a  passenger  train  nm- 
ning  between  said  stations  to  make  the  return  trip.  His  fare  was 
demanded,  and  he  presented  the  return  coupon,  which  was  still  good. 
The  conductor  refused  to  receive  the  coupon,  and  demanded  regular 
fare,  which  the  said  defendant  paid  to  prevent  being:  expeUed  from 
the  train.  He  then  brought  this  action  to  recover  damages,  hot 
failed  to  all«>ffo  In  his  complaint  that  the  train  on  which  he  was  com- 
pelled to  pay  fare  was  scheduled  to  stop  at  the  station  of  his  desti- 
nation, although  he  did  allege  that  all  trains  were  required  by  law 
to  stop  there.  A  demurrer  to  the  complaint  was  overruled  In  the  trial 
court,  and  the  appellate  court,  in  reversing  the  judgment  of  tbe  trial 
court,  held  that  the  complaint  was  insufficient  for  failure  to  allegt 
thflt  such  station  of  destination  w>is  a  station  at  which  said  tnUn 
was  scheduled  to  8top»  and  that,  unless  this  was  a  faofc*  the  railroad 
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company  was  not  compelled  to  recMve  tbe  conpon,  and  had  a  right  to 
demand  fare  to  the  first  station  at  which  such  train  waa  scheduled 
to  stop  beyond  where  the  fare  was  demanded,  and  also,  that  the 
fact  that  the  person  holding  the  coupon  alighted  from  the  train  when 
ft  stopped  at  the  station  to  which  bis  coupon  entitled  him  to  ride  on  a 
train  scheduled  to  stop  there  did  not  affect  the  rights  of  the  luilroad 
company.  The  appellate  court  also  announced  the  following  general 
rule: 

"Doubtless,  a  railroad  company  not  only  has  the  right,  but  It  Is  Its 
duty,  to  operate  Its  trains  in  accordance  with  established  rules  and 
regulations,  and  upon  these  it  is  not  bound  to  infringe  m  order  to  ac- 
commodate a  single  passenger.  On  the  other  hand,  it  is  the  duty  of 
one  about  to  become  a  passenger  to  use  reasonable  diligence  in  ac- 
quainting himself  with  the  rules  and  regulations  of  the  company  re- 
specting the  time  when,  the  place  where,  and  the  circumstances  under 
which  a  train  upon  which  he  desires  to  travel  may  go  or  stop 
according  to  the  company's  rules  and  regulations;  and  if,  by  neglect- 
ing to  do  so,  he  makes  a  mistake,  he  can  have  no  remedy,  if  he  t>e 
carried  past  his  destination  or  ejected  before  getting  there:  Pitts- 
burgh etc.  Ry.  Co.  v.  Nuzum,  50  Ind.  141;  19  Am.  Rep.  703;  Ohio 
etc.  Ry.  Co.  v.  Applewhite,  52  Ind.  540;  Ohio  etc.  Ry.  Co.  v.  Hatton, 
<M)  Ind.  12;  Chicago  etc.  R.  R.  Co.  v.  Bills,  104  Ind.  IS;  118  Ind.  221." 

CARRIERS— PASSITNOBRS— WHO  ARE.— A  passenger,  in  a  leml 
sense,  is  one  who  travels  in  some  public  conveyance  by  virtue  of  a 
contract,  express  or  Implied,  with  the  earlier,  as  the  payment  of  fare, 
or  that  which  is  accepted  as  an  equivalent  therefor:  Bricker  v.  Phil- 
adelphia etc.  R.  R.  Co.,  132  Pa.  St.  1;  10  Am.  St  Rep.  586,  and  note. 
One  whom  a  railway  corporation  was  under  no  statutory  of  common- 
law  obligation  to  carry  in  the  manner  in  which  he  was  carried  at  the 
time,  of  an  accident  Is  not  entitled  to  enforce  against  such  corpora- 
tion the  obligation  and  liability  of  a  common  carrier:  Robertson  v. 
Old  Colony  R.  R.  Co.,  156  Mass.  525;  82  Am.  St  Rep.  482. 

RAILROADS— LIABILITY  FOR  INJURY  TO  PERSON  NOT 
RIDING  IN  PROPER  VEHICLE.— When  a  passenger  voluntarily 
violates  a  rule  of  the  company,  and  brings  injury  upon  himself 
ivhich  he  would  not  otherwise  have  received  by  going  from  a  passen- 
ger car  into  an  express  car  or  other  place  not  intended  for  passen- 
gers, he  cannot  Invoke  in  defense  to  his  contributory  negligence  the 
failure  of  the  conductor  to  enforce  the  rule:  Florida  etc.  Ry.  Co.  v. 
Hirst,  30  Fla.  1;  32  Am.  St.  Rep.  17,  and  note.  One  who  takes  an  ex- 
posed position  on  a  train  not  deslgnod  for  the  use  of  passengers,  as- 
sumes the  special  r.^sks  of  that  position  whether  he  takes  it  by  lie  use, 
noninterference,  or  special  permission  of  the  conductor:  Files  v.  Bos- 
'ton  etc.  R.  R.  Co.,  149  Mass.  204;  14  Am.  St.  Rep.  411,  and  note. 
Where  a  passenger  rides  In  the  saloon  car  of  a  freight  train  contrary 
to  the  rules  of  the  company,  but  without  objection  from  the  con- 
ductor, wbo  collected  llrst-class  fare  from  him,  It  was  held  that  be 
could  not  recover  for  injuries  received  through  the  negligence  of  the 
railroad  company:  Dunn  v.  Grand  Trunk  Ry.,  68  Me.  187;  4  Am. 
Rep.  267.  But  see  Lake  Shore  etc.  R.  R.  Co.  v.  Brown,  123  111.  162; 
5  Am.  St.  Rep.  510.  See,  also,  the  extended  notes  to  Darwin  v.  Char- 
lotte etc.  R.  R.  Co.,  55  Am.  Rep.  42-44,  and  Nolan  v.  Brooklyn  ore. 
R.  R.  Co.,  41  Am.  Rep.  847-349,  in  which  the  question  of  the  liability 
of  railroads  for  Injuries  received  by  passengers  while  riding  on  plat- 
forms is  also  discussed. 

RAn.ROADS~DUTY  TO  MAKE  AND  ENFORCE  RULES  FOR 
THE  PROTECTION  OF  PASSENGERS.— A  railroad  company  has  a 
right  to  make  and  enforce  rules  aod  regulations  in  regard  to  the  ad- 
mission of  passengers  to  its  trains,  provided  such  rules  are  reasonable 
Am.  Br.  KKF.,  Vou  LU.  — 29 
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and  do  not  subject  the  passenger  to  unnecessary  inconvenience  and 
annoyance:  Northern  etc.  Ry.  Go.  r.  O'Gonner,  76  Md.  207;  35  Am.  St» 
Rep.  422;  Memphis  etc.  R.  R.  Go.  ▼.  Benson,  85  Tenn.  627;  4  Am.  St. 
Rep.  776,  and  note.  This  question  is  thoroughly  discussed  in  the  ex- 
tended notes  to  Commonwealth  y.  Power,  41  Am.  Dec  471-486,  and 
Cheney  ▼.  Boston  etc.  R.  R.  Go.,  45  Am.  Dec.  192-109. 


Meridian  National  Bank  v.  First  National  Bank,. 

[7  INDIANI.  AFPifALS,  822.] 

BANKS  AND  BANKING—CBRTIFIOATION  OP  OHECK— 
BPFBGT.— The  certification  of  a  check  in  the  hands  oif  the  payee,  the 
body  of  which  is  unaltered,  releases  the  drawer  from  further  liability^ 
and  creates  a' direct  liability  from  the  bank  to  the  payee,  while  as  be- 
tween  the  bank  and  the  drawer,  it  operates  as  a  payment  to  that  ex- 
tent on  h!s  account,  and  although  prior  to  its  being  certified  the  check 
may  be  countermanded  by  the  drawer,  yet  after  its  certlficaticMi  it  ha» 
passed  beyond  his  control,  and  he  no  longer  has  power  to  counter- 
mand its  payment 

BANKS  AND  BANKING— GHBX>K&-OHRTIFLOATiaN  OP 
ASSUMED  NAMB  OP  PAYBB.— The  cerUficatiou  of  a  check  by  the 
bank  upon  which  It  is  drawn  and  its  subsequent  indorsement  by  the 
man  to  whom  it  was  actually  issued  and  by  whom  the  drawer  in- 
tended the  money  should  be  received  is  effectual  to  pass  the  title  to- 
thc  check  to  another  bank  paying  the  amount  of  it  m  good  faith  to 
the  drawee  upon  presentment,  although  the  latter  acts  under  an  as- 
sumed and  fictitious  name  during  the  whole  tranaaction  while  not 
really  impersonating  any  other  individual.  In  such  case  any  loss  on 
the  check  must  fall  on  the  bank  certifying  it,  and  through  such  bank» 
upon  the  drawer. 

A.  C.  Harris  and  L.  A.  Cox^  for  the  appellant. 

R.  N.  Lamb^  B.  Hill,  B.  F.  Love,  and  H.  C.  Morrison,  for  the 

appellee. 

*^  GAVIN,  J.  The  appellee  brought  this  suit  in  the  Marion 
superior  court,  upon  a  check  certified  by  appellant.  The  case 
was  tried  at  special  term,  and,  on  special  findings  of  fact  and 
conclusions  of  law  by  the  court,  judgment  was  rendered  in  favor 
of  appellant.  On  appeal  to  the  general  term,  this  judgment  was 
reversed,  and  from  that  reversal  appeal  is  taken  to  this  coitrt. 

The  facts  found,  so  far  as  material  td  the  questions  presented 
in  this  court,  are  as  follows: 

"1.  Heretofore,  to  wit,  on  the  night  ol  the  3d  of  Septem- 
ber, 1890,  William  C.  Milbum,  with  another,  stole  from  George 
W.  Ray,  near  the  town  of  Franklin,  Johnson  county,  Indiana, 
two  head  of  steers,  and  drove  them  to  the  Indianapolis  stock- 
yards for  sale,  arriving  there  early  in  the  morning.    At  that  time 
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the  firm  of  Stockton,  Gillespie  &  Co.,  livestock  brokers  and 
dealers,  had  an  office  at,  and  were  engaged  in  business  in,  the 
Indianapolis  stockyards,  situate  near  the  city  of  Indianapolis, 
Indiana.  Mr.  Stockton  had  the  transaction,  '^^  now  to  be 
stated,  early  in  the  morning  of  the  4th  of  September,  1890. 

**Milbum,  who  was  a  stranger  to  Mr.  Stockton,  requested  him 
to  sell  the  cattle.  Stockton  called  a  buyer  near  by  and  asked  for 
a  bid,  which  was  made  at  $3.25  per  hundred  pounds.  Stockton 
replied  that  was  not  enough,  and  started  oiT  on  an  errand  of  busi- 
ness, when  Milburn  said  to  him  (Stockton)  to  sell  the  cattle,  as 
that  price  was  as  much  as  he  expected  to  receive,  and  he  was  in 
haste  to  leave  the  city  on  the  early  train.  Without  complying 
with  this  request,  Stockton  stepped  away  for  a  few  minutes  on 
ft  matter  of  other  business,  and  returned,  when  he  found  Milburn 
turning  the  cattle  out  of  a  pen  in  which  they  had  been  placed^ 
to  be  taken  to  the  scales  and  weighed,  which  was  done. 

"Thereupon  Stockton  gave  a  memorandum  of  the  weight  and 
price  ($3.25  per  hundred  pounds)  to  Milburn,  who  carried  it  to 
Mr.  Gillespie  in  the  office;  a  computation  was  made,  showing  that 
the  cattle  came  to  the  sum  of  $68.15.  Gillespie  asked  Milburn 
(who  was  an  entire  stranger  to  him)  what  was  his  name,  when  he 
answered  'W.  C.  Smith,'  and  thereupon  Gillespie  made  out  the 
following  check: 

*'  *No.  1372.  Indianapolis,  Sept.  4th,  1890. 

"TIERIDIAN  NATIONAL  BANK. 

'*  Tay  to  the  order  of  W.  C.  Smith,  sixty-eight  dollars  and  fif- 
teen cents  ($68.15). 

''  ^STOCKTON,  GILLESPIE  &  CO/ 

^'Neither  of  the  members  of  said  firm  then  had  any  knowledge, 
other  than  as  given  aforesaid  by  Milburn,  as  to  what  was  his 
proper  name.  Milburn  and  his  confederate  at  once  left  the  of- 
fice. Stockton  was  suspicious  that  the  cattle  had  been  stolen 
from  the  haste  manifested  in  their  sale,  as  above  stated,  and  be- 
canse  an  employ^  ***^  and  solicitor  of  the  firm,  who  had  met 
Milburn  and  his  confederate  when  they  drove  the  isaid  stock  into 
the  yard,  told  him  (Stockton)  that  Milburn  had  given  to  him 
(said  solicitor)  as  his  (Milburn's)  name  that  of  TDavis.'  And  so 
he  did  not  ship  that  day,  the  said  two  (2)  steers,  but  kept  them 
until  about  noon  of  the  day  following,  to  wit,  September  5, 
1890,  when  Mr.  Bay  came  to  the  stockyards  and  identified  the 
cattle  as  his  own  in  the  presence  of  Mr.  Stockton. 

"2.  Early  in  the  morning  of  the  4th  of  September,  1890,  Mil- 
bum  (who  was  an  entire  stranger  to  the  officers  of  the  Meridian 
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H'ational  Bank)  presented  said  check  nimidoTBed^  at  the  BBsd  bank, 
to  Mr.  Wocher,  one  of  the  tellers,  for  payment.  Mr.  Wocher  then 
informed  him,  as  he  was  a  stranger,  that  he  must  identify  him- 
celfy  which  he  said  he  could  not  do,  as  he  was  not  aoqnainted  in 
the  city  of  Indianapolis.  Thereupon  it  was  suggested  (but 
whether  by  Wocher  or  Milbum,  Mr.  Wocher,  who  was  Uhe  only 
witness,  was  unable  to  recollect)  that  the  check  should  be  certi- 
fied, and  then  it  could  be  used  at  Franklin.  At  the  defendant's 
bank  he  represented  his  name  to  be  ^.  C.  Smith.'  Thereupon 
the  bank  aforesaid  nmde  a  certificate  on  the  face  of  the  said  check 
4U9  follows: 

''  'Certified.    $68.15.    Meridian  National  Bank. 

*'  ^OCHEB,  Teller.' 

*'And  the  said  check  was  delivered  back  to  Milbum. 

^3.  During  the  afternoon  of  said  September  4,  1890,  Mil- 
bum  and  some  olfher  person,  during  banking  hours,  went  into 
the  bank  of  the  plaintiff  at  Shelbyville,Incliana,and  presented  the 
said  check  to  the  cashier  of  that  bank  and  asked  him  to  purchase 
it  The  cashier  did  not  know  the  person  presenting  it,  nor  the 
person  with  him.  He  was  busily  engaged  in  the  business  of  the 
bank,  and  thought  the  face  of  the  person  with  Milbum  •■• 
was  familiar,  but  did  not  then  know,  nor  did  he  know  at  the 
trial,  the  name  of  such  person.  Looking  at  the  check,  he  saw 
that  it  was  certified,  but  that  it  was  not  indorsed,  but  rely- 
ing upon  the  certification,  he  thereupon  asked  the  holder  of 
the  check  to  indorse  it;  he  and  the  person  with  him  turned  about 
to  a  writing  counter  across  the  bankingroom,  and  soon  returned 
with  the  check  indorsed  upon  the  back  ^.  0.  Smith,'  and 
passed  it  to  the  cashier.  And  thereupon  the  cashier  paid  Mil- 
bum  $68.15,  and  in  the  evening  mail  inclosed  the  said  check  to 
the  bankinghouse  of  S.  A.  Fletcher  &  Co.,  its  Indianapolis  cor- 
respondent, for  collection. 

"4.  On  the  6th  of  September,  and  before  the  presentation  of 
the  cheek  to  the  Meridian  Bank  for  payment,  the  drawers  of  the 
cheek,  having  learned  that  the  cattle  were  stolen,  countermanded 
the  payment  of  the  check,  and  the  Meridian  Bank,  on  the  6th  of 
September,  refused  to  pay  the  same  when  presented  to  it 
through  the  clearinghouse,  through  which  it  had  passed  on  the 
^h,  and  the  check  was  returned  to  the  plaintifiF  in  the  action 
below. 

"6.  At  the  time  Mr.  Wocher  certified  the  said  check,  he 
charged  the  same  against  the  account  of  Stockton,  Qillespie  & 
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Co.,  who  then,  and  for  a  long  time  prior  thereto,  kept  their  de- 
posits in  that  bank  and  had  a  certified  check  account. 

''8.  Milbnm  had  never  been  known  in  the  community  where 
li6  had  lived  by  any  other  name  than  that  of  W.  C.  Milburn." 

It  seems  to  be  well  established  that,  as  a  general  rule,  the  cer« 
tification  of  a  check  in  the  hands  of  the  payee,  the  body  of  which 
is  unaltered,  releases  the  drawer  from  further  liability,  and 
creates  a  direct  liability  from  the  bank  to  the  payee,  while,  aa 
between  the  bank  and  the  drawer,  it  operates  as  a  payment  to 
that  extent  on  his  account,  ^^  and  although,  prior  to  its  being 
certified,  the  check  may  be  countermanded  by  the  drawer,  afler 
its  certification  it  has  passed  beyond  his  control,  and  he  no  longer 
haa  power  to  countermand  its  payment:  Daniel  on  Negotiable 
Instruments,  sees.  1601-1603;  Morse  on  Banks  and  Banking,  sec. 
414;  Van  Schaack  on  Bank  Checks,  91,  92. 

Whether  or  not  the  liability  of  the  certifying  bank  may,  under 
certain  circumstances^  extend  even  further^  we  need  not  now 
determine. 

It  is  said,  in  Bom  v.  First  Nat.  Bank,  123  Ind.  78,  18  Am.  St. 
Bep.  312:  ''That  the  drawer  of  a  check  is  released  if  the  holder, 
instead  of  presenting  it  for  payment  himself,  procures  it  to  be 
certified  by  the  bank  upon  which  it  is  drawn.  If  the  holder  elects 
to  procure  the  certification  of  the  dieck,  it  becomes,  in  his  hands, 
substantially  a  certificate  of  deposit.  By  his  own  hand  he  makes 
the  bank  his  debtor^  •  •  •  •  and  releases  the  drawer  of  the 
check." 

The  principal  question  upon  which  the  rights  of  the  parlies 
in  this  case  depend  is  whether  or  not  the  indorsement  of  the 
check  by  Milburn,  under  the  assumed  name  of  Smith,  and  with- 
out identification,  was  such  an  indorsement  as  was  effectual  to 
pass  to  the  appellee  the  title  to  the  check.  If  it  was,  it  will  then 
be  unnecessary  for  this  court  to  determine  a  number  of  the  propo* 
aitions  advanced  by  counsel  on  each  side. 

The  position  of  counsel  for  the  appellant  may  best  be  stated 
in  thdr  own  language:  'In  other  words,  the  Shelby ville  Bank's 
contention  is,  that  the  acceptance  of  an  unindorsed  check  im« 
plies  three  things:  1.  That  the  signature  of  the  maker  is  gen- 
uine; 2.  That  the  maker  has  money  to  his  credit  which  the  bank 
will  retain  until  the  check  is  presented  for  payment;  3.  That  the 
holder  is  the  payee,  and  is  entitled  to  receive  the  money.  ^^^ 
While  the  contention  of  the  Meridian  Bank  is,  that  the  certifica- 
tion of  the  check  unindorsed  does  not  waive,  but  is  subject  to 
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identification  and  legal  indorsement:  Daniel  on  Negotiable  In- 
itromentB^  see.  1607  a.  And  that,  as  the  check  was  given  for 
stolen  cattle,  and  was  not  made  payable  to  the  real  person,  Will- 
iam C.  Milbum,  bxct  to  no  person,  irithottt  its  knowledge,  and 
for  a  fraudulent  purpose,  the  indorsement  was  invalid,  and  the 
same  in  law  as  if  it  had  been  passed  over  the  counter  of  the  Shel- 
bjville  Bank,  unindorsed,  in  which  case  the  transferee  takes  it 
subject  to  all  equities  and  defenses." 

Under  the  view  which  we  have  taken  of  this  case,  it  is  not  re- 
quired of  appellee,  in  order  to  sustain  the  judgment  of  the  court 
below,  that  it  should  maintain  the  proposition  No.  3,  as  stated 
by  appellant's  counsel.  Neither  is  it  necessary  that  we  should 
determine  whether  or  not  it  would  be  permissible  to  the  bank,  on 
the  ground  cft  want  of  consideration  or  fraud  as  between  the 
payee  and  the  drawer,  to  defend  against  a  check  certified  by  it 
after  it  has  passed  into  the  hands  of  an  innocent  holder  even 
though  unindorsed. 

It  is  settled  law  that  the  bona  fide  assignee,  by  indorsement, 
for  value,  takes  such  paper  freed  from  any  equities  existing  be- 
tween the  original  parties:  Daniel  on  Negotiable  Instruments, 
sees.  1608-1652;  Morse  on  Banks  and  Banking,  sec.  419;  Van 
Shaack  on  Bank  Checks,  63-89. 

Under  the  facts  of  this  case,  we  think  that  the  indoiBement 
of  the  check  by  the  man  to  whom  it  was  actually  issued,  and  by 
whom  the  drawer  intended  that  the  money  should  be  received, 
was  an  effectual  indorsement  to  pass  to  the  SheflbyviUe  Bank  the 
title  to  the  check,  and  the  indorsement  was  not  as  to  it  invali- 
dated by  reason  of  the  payee's  acting  imder  an  assumed  and  fio- 
tifcious  name,  when  he  was  not  really  impersonating  •*•  any 
other  individual.  The  check  was  intended  for  a  person,  not  a 
name.  Names  possess  neither  personality  nor  existence.  They 
but  serve  to  identify  individuals.  The  check  was  received  by  the 
identical  person  or  individual  to  whom  its  drawer  intended  to 
deliver  it,  and  was  by  that  person  indorsed  in  the  name  in  which 
it  was  issued  to  him.  Even  the  drawer  did  not  have  in  mind  as 
the  payee  any  other  or  different  individual  whom  he  erroneously 
believed  the  person  to  whom  he  delivered  the  check  to  be. 

That  it  is  the  identity  of  the  person,  and  not  of  the  name^ 
which  controls  the  right  to  the  check,  is  shown  by  some  of  the 
eases  cited  by  counsel — those  of  Graves  v.  American  etc  Bank, 
17  N.  Y.  205,  and  Indiana  Nat.  Bank  v.  Holtsclaw,  98  Ind.  85, 
where  a  check  or  draft  was  drawn  and  intended  to  be  sent  to 
one  man,  but,  by  some  mistake,  was  received  by  another  of  flit 
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came  name,  who  transf erred  it,  but  his  transfer  was  held  to  pass 
no  right  to  the  paper^  even  in  the  hands  of  an  innocent  holder, 
beoanse,  although  the  names  were  the  same,  the  person  for  whom 
the  jMkper  was  intended  was  different 

An  action  may  be  maintained  upon  an  instrument,  although 
executed  to  the  party  by  a  name  other  than  his  right  one,  if  it 
was  really  intended  to  be  executed  to  him:  Wooster  t.  Lyons, 
5  Blackf.  60;  Leaphardt  v.  Sloan,  6  Blackf.  278;  Ehyan  v.  Dun- 
nigan,  76  Ind.  178;  Hasselman  y.  Japanese  etc.  Co.,  2  Ind.  App. 
180. 

In  support  of  their  proposition  that  the  indorsement  of  this 
check  was  a  mere  forgery  and  therefore  invalid  and  ineffectual, 
counsel  rely  largely  upon  the  case  of  Armstrong  y.  National 
Bank,  46  Ohio  St  512, 15  AnL  St.  Bep.  655,  as  affording,  to  use 
their  own  expression,  "a  full  discussion  of  the  point  under  con- 
sideration.'' There  one  Grimes  fraudulently  represented  him- 
self to  be  the  agent  of  one  **®  Brown,  a  fictitious  person,  and  by 
false  representations  obtained  from  Armstrong  a  check  payable 
to  his  supposed  principal.  Brown.  Grimes  indorsed  the  fictitious 
name  'William  Brown"  on  the  check,  and  presented  it  to  the 
bank,  which  paid  it  It  was  held,  giving  to  the  case  the  con- 
struction most  favorable  to  appellant,  that  the  charge  against 
Armcrtrong  on  account  of  the  check  should  be  canceled  as  a  for- 
gery regaling  the  indorsement 

There  is  between  that  case  and  this  one  in  hand  a  marked  dis- 
tinction in  this,  that  there  Armstrong,  the  drawer  of  the  check, 
did  not  intend  to  make  the  check  payable  to  the  man  to  whom 
she  delivered  it  and  who  afterward  indorsed  it,  but  to  another 
and  a  different  person,  whom  she  supposed  to  exist,  although 
he  really  had  no  existence.  There  the  drawer  did  not  intend,  by 
Ibe  name  used  as  that  of  the  payee,  to  designate  the  man  to 
whom  she  delivered  the  check  and  who  afterward  negotiated  it 
There  it  was  not  intended  by  the  drawer  of  the  check  that  the 
person  to  whom  she  delivered  it,  and  who  negotiated  it,  should 
receive  the  proceeds  of  the  check.  Here  it  was  plainly  intended 
that  the  man  to  whom  the  drawers  delivered  the  check  should 
be  the  beneficiary  of  it 

The  case  of  Dodge  v.  National  etc.  Bank,  30  Ohio  St.  1,  upon 
which  the  Armstrong  case  is  largely  founded,  recognizing  the 
principle  by  which  we  govern  this  case,  says  that  the  bank  paying 
the  check  on  the  forged  indorsement  'Tiad  the  right  to  show,  if 
it  could,  that  the  person  to  whom  the  check  was  delivered  was, 
in  fact,  the  person  whom  the  drawer  intended  to  designate  by  the 
name  of  Frederic  B.  Dodge/' 
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Cotmsel  for  appellant  have  dted  no  case  wMch  comes  any 
nearer  to  the  question  in  hand  than  the  Armstrong  ^^  caae^ 
nor  have  wo  been  able  to  find  any  faTorable  to  them. 

Several  general  statements  are  taken  from  the  text-books  io 
the  effect  that  to  sign  the  name  of  a  fictitious  or  nonexisting  per- 
son is  forgery^  citing  Byles  on  Bills,  333;  Daniel  on  Negotiable 
Instruments,  sees.  136,  1345;  1  Bishop  on  Criminal  Law,  432; 
Ohitty  on  Bills,  182  (♦158). 

We  do  not  think  that  any  of  these  statements  are  really  in- 
tended to  mean  such  a  case  as  we  have  here.  On  the  contrary, 
it  is  said  in  one  of  the  sections  of  Daniel  referred  to  (Daniel  on 
Negotiable  Instruments,  sec.  136):  'Tor  this  reason,  bills  and 
notes  payable  to  fictitious  payees  are  not  tolerated,  and  will  neyer 
be  enforced,  save  when  in  the  hands  of  a  bona  fide  holder,  who 
received  them  without  knowledge  of  their  true  character.** 

At  section  138,  Daniel  expressly  states  his  view  that  an  inno- 
cent  holder  is  entitled  to  enforce  the  paper,  although  a  fictitious 
indorsement  may  intervene. 

In  Chitty  on  Bills,  181  (*158),  this  language  is  used  immedi- 
ately preceding  that  relied  upon  by  counsel:  *TVhere  a  bill  is 
drawn  in  the  name  of  a  fictitious  person,  payable  to  the  order  of 
the  drawer,  the  acceptor  is  considered  as  undertaking  to  pay  to 
the  order  of  the  person  who  signed  as  drawer,  and  therefore  a 
bona  fide  indorsee  may  bring  evidence  to  show  that  the  signar 
tures  of  the  supposed  drawer  to  the  bill  and  to  the  first  indorse- 
ment are  in  the  same  handwriting/* 

An  examination  of  the  cases  cited  in  support  of  the  text  where 
these  statements  relied  on  by  counsel  are  made  will  show  that 
none  of  them  are  of  the  same  character  as  this.  In  the  main^ 
they  are  cases  where  the  paper  was  the  creation  of  the  party  as- 
suming the  fictitious  name  and  was  then  by  him  indorsed  to 
others,  where  quite  a  different  rale  might  well  govern  from  this, 
in  which  the  paper  set  afloat  is  the  creation  of  another  by  whom 
it  was  intended  *^*  to  accomplish  the  very  results  whidi  it  did 
produce,  that  is,  to  pay  so  much  money  to  the  man  to  whom  the 
check  was  delivered. 

It  may  also  be  noticed  that  the  cases  supporting  these  text- 
book citations  are  mostly  old  English  cases  found  in  Russell  ft 
Byan*s  Criminal  Cases,  and  Leach's  Criminal  Cases,  and  they  do 
not  seem  to  be  followed,  to  the  extent  of  counsel's  application 
at  least,  by  even  the  English  courts. 

In  Regina  v.  Martin,  21  Alb.  L.  J.  91,  Cockbum,  C.  J.,  quotes 
with  approval  from  Dunn's  case,  1  Leach  C.  G.  68,  ''that  if  a 
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person  give  a  note  entirely  as  his  own^  his  subscribing  it  by  a  fie- 
titdouB  name  \idll  not  make  it  a  forgery^  the  credit  .there  being 
given  to  himself  without  any  regard  to  ttie  name  or  without  any 
relation  to  a  third  person.** 

In  Commonwealth  v.  Baldwin,  11  Gray,  197,  71  Am.  Dec.  703, 
it  is  held  that  signing  a  promissory  note  in  the  name  of  a  ficti- 
tious firm,  of  which  the  writer  claimed  to  be  a  member,  was  not 
forgery. 

Whether,  however,  the  offense  of  Milbum  in  this  transaction 
be  termed  a  technical  forgery  or  not,  both  sound  reasoning,  as 
it  appears  to  ns,  and  the  authorities  recognize  the  right  of  the 
Shelbyrille  bank  to  enforce  its  title  to  this  check  through  this 
indorsement  in  controversy. 

In  Phillips  V.  Im  Thum,  114  Eng.  Com.  L.  694,  18  Com.  B., 
N.  S.,  694,  in  an  action  by  the  indorsee  of  a  bill  against  the  ac- 
ceptor, it  was  held  that  the  acceptor  could  not  defend  on  the 
ground  that  the  bill  was  payable  to,  and  indorsed  by,  a  fictitious 
payee,  of  which  fact  the  acceptor  had  no  knowledge. 

It  was  urged  there,  as  here,  that  the  indorsement  was  a  fiction 
and  a  nullity,  and  therefore  could  not  convey  title. 

Merchants'  Loan  etc.  Co.  v.  Bank  etc.,  7  Daly,  137,  resembles 
this  case  in  many  of  its  details.  One  Steams,  *^  representing 
himself  to  be  P.  W.  Frothingham,  bought  a  piano  of  the  Stein- 
ways,  gaye  in  payment  a  raised  check  payable  to  P.  W.  Frothing- 
ham, and  received  back  for  the  balance  of  the  check  above  the 
purchase  price  Steinway's  check  payable  to  himself  by  this  as- 
sumed name  of  Frothingham.  This  check  he  procured  to  be 
certified,  payment  being  refused  for  want  of  identification,  and 
then  transferred  it  to  the  Merchants*  Bank  for  value.  The  court 
held  the  indorsees  obtained  a  valid  title  to  the  check  and  could 
enforce  it. 

The  eupreme  court  of  Massachusetts,  while  recognizing  the 
general  rule  that  a  forgery  may  be  committed  by  the  use  of  a 
fictitious  name  (Commonwealth  v.Costello,  120  Maas.  358),Tecog- 
nizes,  also,  the  principle  that  an  indorsement  in  an  assumed 
name  may  be  effectual  to  convey  title  to  the  check:  Bobertson  v. 
Coleman,  141  Mass.  231;  55  Am.  Bep.  471. 

In  that  case  a  man  stole  a  team,  sold  it,  and  received  in  pay- 
ment a  check  payable  to  Charles  Barney,  his  assumed,  but  not 
his  real,  name.  This  check  he  indorsed  to  an  innocent  holder, 
without  any  real  identification.  Payment  was  refused,  and  the 
holder  brought  suit  against  the  drawer.  The  court  says:  '*The 
name  of  a  person  is  the  yerbal  designation  by  which  he  is  known. 
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bat  the  Yisible  presence  of  tiie  person  affords  sorer  means  of 
identifjrmg  him  than  his  name.  The  defendants,  for  a  valuabla 
consideration,  gave  the  check  to  a  person  who  said  his  name  was 
Charles  Barney,  ....  and  they  made  it  payable  to  the  order  of 
Charles  Barney,  intending  thereby  the  person  to  whom  they  gaye 
the  checV*  etc. 

The  court  further  says,  it  is  clear  that  ''the  person  they  dealt 
with  was  the  person  intended  by  them  as  the  payee  of  the  check, 
designated  by  the  name  he  was  called  in  the  transaction,  and 
that  his  indorsement  of  it  was  the  indorsement  of  the  payee  of 
the  check  by  that  name.'* 

***  This  case  is  approved  and  followed  in  Emporda  Nat  Bank 
V.  Shotwell,  35  Kan.  360,  67  Am.  Bep.  171,  the  court  saying: 
'^So,  in  this  case,  Shotwell,  for  the  notes  and  mortgages  received 
by  him,  sent  the  draft  to  a  person  who  said  his  name  waa  Daniel 
Guernsey,  and  whose  name  Shotwell  believed  to  be  Daniel  Guern- 
sey, ....  intending  thereby  the  person  to  whom  he  sent  tii« 
draft.  The  National  Bank  of  Emporia  received  this  draft  for  a 
valuable  consideration,  in  good  faith,  from  the  same  person 
whom  the  bank  believed  to  be  Daniel  Guernsey,  and  who  in- 
dorsed the  draft  by  that  name Shotwell   and   Lobdell 

dealt  with  the  false  Daniel  Guernsey  as  though  he  were  the  real 
Daniel  Guernsey.  Such  person,  it  is  true,  obtained  the  draft 
from  Shotwell  by  fraudulent  letters  and  representations,  but  the 
national  bank  is  not  responsible  for  the  letters  and  representa- 
tions of  the  false  Daniel  Guernsey The  National  Bank  of 

Emporia  paid  the  draft  to  the  person  to  whom  it  was  sent  by 
Shotwell,  and  such  person  received  the  money  from  the  bank 
thereon.^' 

These  cases  go  farther  than  it  is  necessary  f or  ua  to  go  in  this 
case. 

In  BoUes  on  Banks,  section  233,  the  rule  is  thus  laid  down: 
'^A  bank  is  also  liable  to  the  bona  fide  holder  of  a  certified  check, 
though  obtained  from  the  drawer  by  fraud  and  drawn  to  the 
order  of  a  fictitious  person,  if  indorsed  to  the  holder  by  the  per- 
son to  whom  the  drawer  intended  that  payment  should  be 
made.'* 

The  principle  which  governs  in  this  case  is  apinx)ved  in  Meti- 
ger  V.  Franklin  Bank,  119  Ind.  359. 

In  that  case,  one  Lord  owned  certain  land.  Homaday,  falsdy 
pretending  to  be  Lord,  opened  communication  with  Metzger  and 
offered  to  sell  him  the  land.  Metzger,  believing  he  waa  Lord, 
prepared  a  deed  and  caused  it  to  be  sent  to  the  Eranklin  Bank; 
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with  iustmctioiiB  to  have  it  signed  by  Lord  and  pay  the  purchase 
price.  The  deed  ***  was  executed  by  the  false  Lord,  returned 
to  Metzger^  who  accepted  it,  supposing  it  to  be  genuine,  and  re- 
ported back  to  the  bank  that  it  was  all  right,  and  the  bank  paid 
Homaday  the  money.  The  fraud  was  afterward  discovered  by 
Metzger.  The  court  says:  '^ut  did  not  the  appellee  transact 
the  business  intrusted  to  it  in  accordance  with  the  instructions 
received,  and  pay  the  money  to  the  person  that  the  appellant  in- 
tended should  receive  it?    We  are  of  the  opinion  that  it  did." 

As  is  held  in  Emporia  Nat.  Bank  v.  Shotwell,  35  Kan.  360, 
57  Am.  Eep.  171,  we  do  not  deem  the  failure  of  the  ShelbyviUe 
Bank  to  require  identification  to  be  an  important  factor  in  this 
case,  for  the  reason  that  the  money  was  undoubtedly  paid  by  it 
to  the  identical  man  designated  as  the  payee  by  the  drawer. 
There  being  no  mistake  as  to  the  identity,  in  fact,  it  is  imma- 
terial whether  the  identity  was  properly  shown  to  the  bank  or 
not. 

Our  conclusion  then,  from  all  the  cases,  is  that  the  loss  on 
this  check  should  fall  on  the  bank  which  certified  it,  and  through 
it  upon  its  drawers  who  first  set  it  afloat.  As  they  dealt  with  the 
payee  of  the  check  as  Smith,  and  had  no  intention,  when  execut- 
ing the  check,  of  delivering  it  to  any  person  other  than  the  man 
who  actually  received  it,  the  ShelbyviUe  Bank  was  justified  in 
accepting  his  indorsement,  and  can  hold  the  certifier  of  the  check 
for  it 

The  judgment  of  the  superior  court,  in  general  term,  is  af- 
firmed, with  costs. 

ON  petition  por  a  rehearinq. 

OAVIN,  C.  J.  Counsel  for  appellant  have  filed  quite  an  ear- 
nest petition  for  rehearing,  in  which  they  assail  the  proposition 
of  the  original  opinion  that  the  appellee,  if  a  bona  fide  assignee 
by  indorsement  for  value,  took  the  ***  certified  check  freed 
from  any  equities  existing  between  the  original  parties.  They 
assert  the  opinion  to  be  in  direct  conflict  with  the  case  of  Parke 
V.  Roser,  67  Ind.  600;  33  Am.  Rep.  102. 

We  have  examined  the  case  carefully,  as  we  did  in  the  former 
hearing,  and  are  unable  to  see  the  slightest  conflict  between  the 
holding  in  this  case  and  the  decision  in  that.  There  no  such 
question  as  here  presented  was  under  consideration.  That  case 
simply  holds  that  the  certifying  bank  does  not  guarantee  the 
genuineness  of  the  body,  of  the  check,  following  Marine  Nat. 
Bank  v.  National  City  Bank,  59  N.  Y.  67;  17  Am.  Rep.  305. 

This  was  the  only  question  before  that  court  for  its  determina- 
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tion«  A  careful  re-examination  of  the  brief  of  counsel  for  ap- 
pellants shows  that  they  themselves  did  not  controveri  their  lia- 
bility, if  the  appellee  was  a  bona  fide  holder  for  value  and  by 
indorsement.  Their  claim  was,  that  there  was  no  legal  and  valid 
indorsement,  and  that  therefore  the  check  was  subject  to  equi- 
ties, relying  upon  Freund  v.  Importers'  etc.  Bank,  76  N.  Y.  35S, 
and  kindred  cases. 

To  show  their  position  upon  this  subject^  we  quote  from  thdr 
brief,  somewhat  in  addition  to  what  was  set  out  in  the  original 
opinion:  '^t  follows,  therefore,  that  Stockton,  Gillespie  &  Co. 
could  countermand  payment  at  any  time  of  this  check,  so  long 
as  it  remained  out  in  the  hands  of  the  thief,  or  any  other  person 
taking  it  with  notice.  Or  to  put  the  proposition  from  the  other 
aide,  until  the  check  comes  in  due  course  of  business  to  the  hands 
of  a  bona  fide  holder  for  value  without  notice,  neither  the  maker 
or  the  banker  can  be  compelled  to  pay  a  check  given  for  stolen 
cattle,  or  otherwise  invalid.'* 

In  support  of  their  claim,  appellants  quoted  also  the  ^^  fol- 
lowing from  the  case  of  Goshen  Nat.  Bank  v.  Bingham,  118  N. 
T.  349,  16  Am.  St.  Eep.  765. 

'*It  is  too  well  settled  by  authority,  both  in  England  and  in 
this  country,  to  permit  of  questioning,  that  the  purchaser  of  a 
draft  or  check  who  obtains  title  without  an  indorsement  by  the 
payee  holds  it  subject  to  all  equities  and  defenses  existing  be- 
tween the  original  parties,  even  though  he  has  paid  full  consid- 
eration, without  notice  of  the  existence  of  such  equities  and  de- 
fenses'*: Citing  very  many  cases.  "The  reasoning  on  which  this 
doctrine  is  founded  may  be  briefly  stated  as  follows:.  The  general 
rule  is,  that  no  one  can  transfer  a  better  titie  than  he  possesses. 
An  exception  arises  out  of  the  rule  of  the  law  merchant  as  to 
negotiable  instruments.  It  is  founded  on  the  commercial  pol- 
icy of  sustaining  the  credit  of  commercial  paper.  Being  treated 
as  currency  in  commercial  transactions,  such  instruments  are 
subject  to  the  same  rule  as  money.  If  transferred  by  indorae- 
ment,  for  value,  in  good  faith  and  before  maturity,  they  become 
available  in  the  hands  of  the  holder,  notwithstanding  the  exist- 
ence of  equities  and  defenses  which  would  have  rendered  them 

unavailable  in  the  hands  of  a  prior  bolder The  bank  did 

certify  that  it  had  the  money,  would  retain  it,  and  apply  it  in 
payment,  provided  the  check  should  be  indorsed  by  the  payee. 
....  If  the  check  had  been  transferred  to  plaintiffs  by  indorse- 
ment, the  defendant  would  have  had  no  defense^  not  because  of 
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the  doctrine  of  estoppel,  but  upon  principles  especially  applicable 
to  negotiable  instruments.^' 

Our  own  supreme  court,  in  the  case  of  Bom  v.  First  Kat. 
Bank,  123  Ind.  78, 18  Am.  St  Rep.  312,  referred  to  in  the  origi- 
nal opinion,  expressly  says  that  the  certifying  bank  becomes 
bound  for  the  payment  of  the  check  it  certifies,  there  being  in 
that  case  no  question  involved  as  to  the  genuineness  ^^  of  the 
check  in  all  its  parts.  This  shows,  as  in  fact  do  all  tbe  cases, 
that  the  literal  interpretation  given  by  counsel  to  some  of  the 
argumentative  language  used  in  the  case  of  Parke  v.  Boser,  67 
Ind.  500,  33  Am.  Bep.  102,  is  not  justified. 

The  dedsion  in  the  original  opinion  wss  intended  to  be,  and 
WB  still  think  was,  kept  strictly  within  the  facts  of  this  particular 
ease,  going  no  further  than  was  required  in  order  to  dispose  of 
the  merits  of  the  cause. 

After  careful  consideration,  we  are  still  satisfied  that  the  prop- 
osition announced,  of  which  complaint  is  made,  is  in  harmony 
with  the  authorities  cited  and  the  many  cases  upon  which  they 
are  founded. 

The  petition  for  rehearing  is,  therefore,  overruled. 


BANKS— CBSBTIFIOATION  OF  CHECK  AT  RBQUBST  OF 
H01>I>EH— BFFEOT.— If  the  bolder  of  a  check  causes  k  to  be  certi- 
Sed  by  the  drawee  the  drawer  is  discharged:  Anderson  ▼.  Gill,  79 
Md.  812;  47  Am.  St.  Bep.  402;  Mlnot  t.  Buss,  166  Mass.  458;  32  Am. 
St  Rep.  472,  and  note.  See,  also,  the  extended  note  to  Blckford  ▼. 
First  Nat.  Bank,  80  Am.  Dec  448. 
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BANKfl  AND  BANKING— STOLEN  OBTRTIFIOATBS  OF  DE- 
POSIT—BIGHTS OF  DEPOSITORS.— A  bank  is  not  authorized,  as 
against. a  customer  nnd  depositor,  to  pay  tbe  money  due  such  deposi- 
tor or  creditor  on  certificates  of  deposit  duly  Issued  by  it,  which  have 
been  stolen  and  bear  the  forged  indorsement  of  the  payee  when  he  is 
not  guilty  of  negligence  and  has  notified  such  bank  of  the  theft,  and 
It  pays  in  reliance  solely  on  thp  indorsement  of  other  banks  that  have 
prior  thereto  accepted  and  paid  the  certificates.  The  debt  owing  the 
payee  of  such  certificates  is  not  discharged  by  such  payment,  and  the 
bank  of  deposit  is  still  liable  therefor. 

J.  and  N.  P.  Claybaugh,  for  the  appellant 

8.  0.  Bayless,  Q.  G.  Guenther,  B.  Clark,  and  P.  A.  Joes,  for  the 

appellee. 
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•*■  DAVIS,  J.  This  action  waa  brought  in  the  court  below 
by  appellee  against  appellant,  to  recoyer  judgment  on  three  cer- 
tificates of  deposit,  issued  by  appellant  to  the  appellee,  the  first, 
dated  July  8, 1888,  for  one  hundred  and  fifty  dollars,  the  second, 
dated  September  4,  1889,  for  fifty  dollars,  and  the  thirds  dated 
May  18,  1889,  for  sixty  dollars. 

The  complaint  contains  three  paragraphs,  each  certificate  of 
deposit  forming  the  foundation  for  the  separate  paragraphs.  The 
facts  set  out  in  each  paragraph  are  substantially  the  same,  stat- 
ing that  appellee  deposited  with  appellant,  a  duly  and  legally  in- 
corporated bank,  the  respective  sums  of  money  above  set  out; 
that  on  the  tenth  day  of  July,  1890,  the  certificates  were,  with- 
out fault  of  appellee,  stolen,  and  his  name  forged  by  way  of  in- 
dorsement on  each  of  said  certificates,  by  some  one  to  him  ^^ 
unknown,  and  without  his  knowledge,  authority,  or  consent;  that 
immediately  after  he  ascertained  that  said  certificates  had  been 
stolen  from  him,  the  appellant  was  notified  by  the  appellee,  by 
telegraph,  that  the  said  certificates  had  been  stolen  from  him, 
and  requested  appellant  not  to  pay  the  same;  that  said  appellant, 
without  the  authority  or  consent  of  the  appellee,  paid  the 
amounts  evidenced  by  said  several  certificates  on  said  forged  in- 
dorsements, after  said  certificates,  in  the  course  of  banking  busi- 
ness, had  passed  through  the  Wayne  County  Savings  Bank  of  De- 
troit, Michigan,  and  the  First  National  Bank  of  Detroit,  and 
that  said  certificates  had  never  been  indorsed  by  appellee,  and 
that  no  part  of  the  same  had  ever  been  received  by  or  paid  to 
him,  and  that  appellee,  before  suit,  had  demanded  payment  of 
said  several  amounts  of  appellant,  and  had  been  refused  payment 

The  only  errors  relied  on  are  that  the  court  erred  in  overrul- 
ing demurrer  to  each  paragraph  of  the  complaint. 

The  objections  to  the  complaint,  as  we  understand  counsel  for 
appellant,  may  be  summarized  as  follows:  1.  That  the  complaint 
does  not  state  that  the  appellee  notified  the  appellant,  or  that 
the  appellant  had  notice  from  any  other  source,  of  the  fact  that 
the  certificates  had  been  stolen  before  tiie  payment  of  the 
certificates  by  the  appellant.  Further,  that  the  complaint 
does  not  state  the  date  of  the  notice  to  the  appellant  of  the  fact 
that  the  certificates  had  been  stolen,  nor  how  long  it  was  after 
the  certificates  had  been  stolen  that  the  appellee  notified  the  ap- 
pellant of  the  fact;  2.  That  on  the  facts  stated,  the  appellant  is 
not  liable,  for  the  reason  that,  as  a  matter  of  law,  it  had  the  right 
to  rely  upon  the  indorsement  of  the  bank  who  first  cashed  the 
oertLficates,  and  the  subsequent  indorsements  of   the  ^^^  other 
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banks,  through  which  the  certificates  passed,  that  the  signature 
thereon  was  genuine;  3.  That  this  action  should  have  been 
brought  against  the  bank  that  first  cashed  the  certificates  on  the 
forged  indorsement,  and  not  against  appellant;  4.  That  the  com- 
plaint does  not  show  due  diligence  on  the  part  of  the  appellee  in 
making  demand  for  payment  of  the  certificates  after  he  became 
cognizant  of  the  fact  that  they  had  been  stolen  from  hiuL 

On  careful  examination  and  mature  consideration,  we  have 
reached  the  conclusion  that  each  paragraph  of  the  complaint 
states  facts  sufi&cient  to  constitute  a  cause  of  action. 

The  appellee  was  a  creditor  of  the  appellant  bank.  The  ap- 
pellant was,  under  the  contract,  required  to  pay  to  him,  or  to 
his  order,  the  seyeral  amounts  specified,  on  the  surrender  of  the 
certificates.  On  the  facts  pleaded,  and  which  the  demurrer  ad- 
mits to  be  true,  appellee  was  not  in  any  respect  in  fault.  He 
was  in  no  manner  responsible  for  the  action  of  appellant  in  pay- 
ing the  amounts  evidenced  by  the  certificates  on  the  forged  in- 
dorsement to  some  other  bank  or  person.  The  loss  of  the  cer- 
tificates was  occasioned  by  no  act  of  negligence  on  his  part.  Im- 
mediately, on  the  discoyery  of  the  theft,  he  gave  appellant  notice, 
in  the  speediest  possible  manner,  of  the  fact.  He  did  nothing, 
80  far  as  appears,  that  he  ought  not  to  have  done,  and  he  did  not 
fail  to  do  anything  that  he  ought  to  have  done.  In  making  the 
payments  on  such  forged  indorsements,  appellant  parted  with  its 
own  money,  and  not  with  appellee^s  money,  and  the  loss  thereon 
was  its  own^  and  should  not  be  transferred  to  appellee,  imder  the 
circumstances. 

If  it  appeared  reasonably  probable  that  but  for  some  negli- 
gence on  the  part  of  appellee,  the  appellant  could  have  in  some 
manner  protected  itself,  a  diflFerent  question  •^^  would  be  pre- 
sented. It  seems  to  us  clear,  on  the  plainest  principles  of  jus- 
tice, that,  in  the  absence  of  any  negligence  on  the  part  of  appel- 
lee, the  appellant  has  not,  in  fact,  discharged  its  indebtedness  to 
him.  As  we  have  stated,  the  appellant  was  indebted  to  appellee. 
The  other  banks  owed  him  nothing.  He  does  not  seem  to  have 
had  any  dealings  with  either  of  them.  His  transactions  were 
with  appellant.  The  appellant  was  his  debtor  to  the  amount  of 
the  several  deposits.  The  appellant  could  not  rightfully  debit 
his  account  with  any  payments  made  to  other  banks  or  pcreons, 
except  such  as  were  made  by  his  order  or  direction.  It  is  true 
these  amounts  were  not  ordinary  deposits  subject  to  check,  but, 
so  far  as  the  questions  involved  in  this  appeal  are  conrernod, 
there  is  no  difference  between  the  cases:  Janin  v.  London  etc. 
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Bank^  92  CaL  14;  87  Am.  Si  Bep.  82;  3  Aul  &  Eng.  Ency.  of 
Law,  222. 

If  the  ceriifioates  in  question  had  originated^  not  with  the  ap- 
pellanty  but  had  come  to  the  appellant  for  the  fiist  time  for  its 
acceptance,  and  the  appellee  stood  in  the  position,  not  of  the 
original  payee  of  the  certificates,  but  the  payee,  holder,  or  pre- 
senter of  a  forged  paper,  and,  prior  to  the  payment  thereof  by 
the  bank^  had  been  guilty  of  negligence  contributing  to  Induce 
auch  payment,  then,  under  such  circumetances,  the  rule  enun- 
ciated in  the  authorities  cited  by  counsel  for  appellant  could 
properly  be  invoked.  But  here  tiie  appellee  was  not  guilty  of 
any  negligence  contributing  to  induce  the  appellant  to  pay  on  a 
forged  indorsement  He  in  no  manner,  either  by  active  or  tacit 
consent,  permitted  the  papers  to  leave  his  possession,  or  to  re- 
ceive the  indorsement  of  the  banks,  which  the  appellant  insists 
it  had  the  right  to  rely  upon.  In  other  words,  the  relation  of 
the  parties  and  the  obligation  of  appellant  to  appellee  could  not 
be  changed  ^^*  without  some  affirmative  act  or  negligent  con- 
duct of  the  appellee. 

The  appellant  has  been  imposed  upon.  It  paid  the  certifi- 
cates of  deposit,  in  the  usual  course  of  banking  business,  in  do- 
ing which  the  bank  no  doubt  acted  in  good  faith,  in  the  honest 
belief  that  appellee  had  indorsed  the  certificates.  But  how  can 
this  act,  on  the  part  of  appellant,  affect  the  rights  of  appellee  un- 
der the  circumstances  stated  in  the  complaint? 

As  we  have  before  stated,  the  contention  that  such  payment 
should  be  charged  against  the  deposit  account  of  appellee,  is  not 
sustained  either  by  reason  or  authority.  It  may  be  conceded  to 
be  true  tiiat  this  is,  as  insisted  by  counsel  for  appellant,  an  im- 
portant question  affecting  every  bank  doing  business,  but  a  bank 
is  not  authorized,  as  against  a  customer  and  depositor,  to  pay  the 
money  due  such  depositor  or  creditor  on  certificates  of  deport 
duly  issued  by  it,  which  have  been  stolen  or  bear  the  forged  in- 
dorsement of  the  payee,  in  reliance  solely  on  the  indorsements  of 
other  banks  that  have  prior  thereto  accepted  and  paid  the  certifi- 
cates. "What  the  rights  may  be  as  between  the  respective  banks 
and  indorsee  in  such  cases  we  are  not  required  to  consider  and 
determine.  It  is  sufficient  to  say  that  the  debt  owing  the  payee 
of  the  certificates  has  not  been  discharged  by  such  payments. 

Judgment  affirmed,  at  costs  of  appellant. 


A  BANK  PAYING  A  OHBOK  ON  A  FORGED  INDORSEMENT 
of  the  name45i  of  the  payees  Is  ans"werable  to  them  for  the  amount 
thereof:  Jackson  y.  Bank,  02  Tenn.  154;  86  Am.  8t  Rep.  81,  and  note. 
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See,  also,  the  extended  note  to  People*!  Bank  t.  FzmnUln  Bant;  IT 
Am.  St  Bq^  880. 


Lakb  Erie  &  Wbstrbx  Railroad  Go.  v.  Griffin. 

[8  IvmiXA  ApniJj,47.] 

CORPORATIONS-PLBADINQ  BXISTBKCD  OF.— If  an  ac- 
tion Is  broagtt  against  a  defendant  4n  a  name  implying  a  corporaticm 
the  complaint  need  not  expressly  allege  that  the  defendant  is  a  cor- 
poration. 

RAILROADS  —  8BTTINO  FIRES  -  PLDADINQ  NBGLI- 
GBMCE.— In  an  action  against  a  railroad  company  to  recorer  dam- 
ages for  allowing  fire  to  escape  from  its  right  of  way,  a  complaint  la 
sufficient  which  alleges  that  the  plaintifT  was  without  negligence,  and 
charges  In  general  terms  that  defendant  was  guilty  of  negligence, 
without  alleging  the  specMc  acts  constltntlng  the  negligence. 

RAIIiROADS-SETTINO  FIRES-INSURANCE  AS  DB- 
PBNSE.— If  by  the  actionable  negligence  of  a  railroad  company,  fire 
escapes  from  its  right  of  way  to  adjoining  property  which  is  thereby 
consumed,  the  owner  can  recover  his  entire  loss  from  the  company 
without  regard  to  the  amount  of  Insurance  he  may  haye  been  paid 
thereon. 

W.  E.  Hackedom,  T.  L.  Merrick,  and  L  H.  Phaxes,  for  the 

appellant. 

D.  FraBer  and  W.  H.  Isham,  for  the  appellee. 

^  DAVIS,  J.  This  action  was  brought  by  appellee  against 
appellant,  to  recover  damages  occasioned  by  the  negligent  acts 
of  appellant's  agents  and  employ&  in  setting  fire  upon  its  track 
and  right  of  way,  and  negligently  allowing  said  fire  to  escape 
to  appellee's  premises,  destroying  his  meadow,  hay,  and  com. 

Appellant  answered  by  general  denial,  and  also  by  setoff  on  ao- 
count  of  money  paid  to  appellee  by  an  insurance  company.  A 
trial  by  the  court  resulted  in  judgment  for  appellee. 

The  errors  assigned  are:  1.  That  the  court  erred  in  overruling 
appellant's  demurrer  to  the  complaint;  2.  That  the  court  erred 
in  sustaining  appellee's  demurrer  to  the  second  paragraph  of  ap- 
pellanfg  answer;  3.  That  the  cocnrt  erred  in  overruling  appel- 
lant's motion  for  a  new  trial. 

The  first  objection  urged  to  the  complaint  is,  that  it  fails  to 
charge  'Hhat  appellant  was  a  railroad  corporation  owning  and 
operating  its  railroad  at  the  time  the  fire  was  set  out."  It  is  al- 
leged in  the  complaint  ''that  ^^  the  defendant  is  a  railroad  cor- 
poration doing  business  in  the  state  of  Indiana,  and  owning  and 
operating  a  railroad  through  Benton  county,  and  in  and  through 
plaintifPs  lands  adjacent  thereto;  that  on  the  twentieth  day  of 
December,  1890,  the  defendant  company,  in  the  operation  of  its 
trains  and  locomotives,  carelessly  and  negligently  set  fijre,"  etc. 

AM.  Si;  HBP.,  VoIm  UL  —  ao 
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The  complaint  in  this  respect  is  sufficient.  The  objection 
thereto  is  not  tenable.  The  averments  in  relation  to  the  corpo- 
rate nature  of  appelkni  are  stronger  than  necessary.  The  rule 
is,  that  where  an  action  is  brought  against  a  defendant  in  a 
name  implying  a  corporation^  the  complaint  need  not  expressly 
allege  that  the  defendant  is  a  corporation:  Adams  Exp.  Co.  ▼. 
Hill,  43  Ind.  157;  Indianapolis  Sun  Co.  y.  Horrell,  53  Ind.  527. 

The  next  objection  is,  that  it  does  not  sufficiently  aver  that 
appellant  negligently  suffered  or  caused  the  fire  to  escape  from 
its  right  of  way  to  appellee's  premises.  The  allegation  on  this 
point  is,  '^that  said  fire  also,  tby  the  carelessness  and  negligence 
of  defendant,  was  allowed  to,  and  did,  apread  from  defendant's 
right  of  way  to  the  pkintiflPs  meadow,  and  burned,"  etc.  A 
complaint  is  sufficient,  in  such  case,  to  withstand  a  demurrer, 
where  it  charges  negligence  in  general  terms  without  alleging 
the  specific  acts  constituting  the  negligence:  Ohio  etc.  By.  Co. 
T.  Craycraft,  5  Ind.  App.  336. 

The  further  objection  is  made  that  the  complaint  fails  to  aver 
4hfft  the  loss  resulted  withiout  the  negligence  of  the  plaintifiF. 
The  general  allegation  is  made  that  the  plaintiff  was  '^without 
any  fault,  blame,  or  negligence."  This  was  sufficient:  Chicago 
etc.  R.  B.  Co.  y.  Barnes,  2  Ind.  App.  213. 

It  is  next  insisted  that  the  court  erred  in  sustaining  appellee's 
demurrer  to  the  second  paragraph  of  answer.  '^  The  rule  is 
well  settled  that  where,  by  the  actionable  negligence  of  a  rail- 
road company,  fire  escapes  from  its  right  of  way  to  adjoining 
property.  Which  is  thereby  consumed,  the  owner  of  such  property 
can  recover  his  entire  loss  from  such  company  without  regard  to 
the  amount  of  insurance  he  may  have  been  paid  thereon:  Cun- 
ningham T.  Evansville  etc.  B.  B.  Co.,  102  Ind.  478;  52  AnL  Bep. 
683. 

The  answer  was  not  good,  either  as  a  setoff  or  defense  in  bar 
or  mitigation. 

The  only  remaining  error  that  has  been  discussed  by  counsel 
is,  that  the  damages  assessed  are  excessive,  '^in  view  of  the  fact 
that  appellee  has  already  received  one  hundred  and  fifty  dollars 
from  the  insurance  company  for  the  same  loss."  On  the  author- 
ity cited  supra,  we  are  constrained  to  hold  against  appeUant  on 
this  question. 

There  is  no  error  in  the  record. 

Jiidgment  affirmed,  at  costs  of  appellant. 

PT.BAniNO  CORPORATE  EXISTENOB.— A  corporation  may  sue 
Qr  be  sued  la  its  corporate  name  without  averring  the  act  of  inoor- 
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poratioD:  Bxchange  Nat  Bank  t.  Capp,  S2  Neb.  242;  29  Am.  St.  Rep.. 
433,  and  note.  A  complaint  against  a  corporation  muBt  aver  the  fact 
oC  incorporation,  or  show  that  it  is  an  artificial  being  capable  of  be- 
ing sued,  notwithstanding  a  statute  making  it  unnecessary  to  prov» 
its  existence,  unless  the  defendant  arers  in  his  answer  that  the  plain- 
tiff la  not  a  corporation:  State  t.  Chicago  etc.  Ry.  Co.,  4  8.  Dak.  261^ 
46  Am.  St  Rep.  783.  In  an  action  against  a  private  corporation,  it  is 
necessary  to  allege  (ts  corporate  character.  The  words  "a  corpora- 
tion," following  the  name  of  the  defendant  in  the  caption  of  the  com- 
plaint do  not  dispense  with  the  necessity  of  averring  corporate  ex- 
istence: MiUer  T.  Pine  Mln.  Co.»  2  Idaho,  1206;  35  Am.  &L  Rep.  289,. 
and  especially  note. 

NEGLIOENCE-^BTTINQ  OUT  riRK-PLEADING.— In  an  ac- 
tion sgainst  a  railway  company  for  setting  fire  to  combustible  mate- 
rials upon  its  right  of  way,  and  permitting  such  fire  to  escape  to  the- 
land  of  another,  to  the  damage  of  such  other,  it  is  not  necessary  that 
the  complaint  should  allege  that  the  fire  was  negligently  started  by^ 
the  company:  Lake  Brie  etc.  R.  R.  Go.  t.  Clark,  7  Ind.  App.  155;; 
ante,  p.  442. 

1>A^AGES  BY  FIRE-SBfTOFF  OF  INSURANCE.— Where  build- 
ings are  burned  through  the  negligence  of  another,  the  owner's  re* 
covery  is  not  subject  to  diminution  on  account  of  the  insurance  there- 
on: Cunningham  v.  ByansriUe  etc*  R«  R«  Co.,  162  Ind.  478;  52  Am» 
Rep.  683. 
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[8  Indiana  Appkaij,  179.] 

CORPORATIONS,  FOREIGN— ATTACHMENT  OF  STOCK! 
OF.— Shares  of  stock  in  a  foreign  corporation  created  and  existing  byr 
the  laws  of  another  state,  and  belonging  to  a  nonresident,  cannot  bes 
attached  or  garnished  in  an  action  in  Indiana,  although  the  certifi- 
cate of  stock  is  held  in  trust  in  the  latter  state. 

JUDGMENTS— RES  JUDICATA.— A  Judgment  by  default  ren*- 
dArcd  in  attachment  proceedings  Is  not  res  judicata  as  to  a  defend- 
ant, who,  though  represented  by  counsel,  filed  no  answer  and  made^ 
no  defense. 

REPLEVIN— CERTIFICATE  OF  STOCK.— IT  IS  NO  DE- 
FENSE to  an  action  of  replevin  to  recover  a  certificate  of  stock  in  ifc 
foreign  corporation  that  defendant  acquired  it  in  garnishment  pro- 
ceedings in  which,  although  plaintiff  in  replevin  appeared,  no  issue- 
was  joined,  and  judgment  was  rendered  by  default 

A.  C.  Harris  and  L.  A.  Coz^  for  the  appellant 

S.  M.  Shepard,  A.  C.  Ayres,  and  A  Q.  Jones,  for  the  appelleesL 

^'^  DAVIS,  J.  In  the  courl  below,  in  an  action  of  replevin^ 
appellees  recovered  judgment  against  appellant  for  the  possession; 
of  "a  certain  certificate  of  stock  issued  by  the  Snow-Storm  Man* 
ing  and  Milling  Company,  of  Durango,  Colorado,  an  incorporated 
ecmpany  existing  in  and  created  under  the  laws  of  the  state  of 
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Colorado^  and  doing  business  therein^  the  said  certificate  consist- 
ing of  one  hundred  and  ten  thousand  shares  of  said  stock/' 

The  principal  question  presented  for  our  consideration  ^^ 
on  this  appeal  arises  on  the  ruling  of  the  court  below  in  sustain- 
ing a  demurrer  to  appellant's  answer. 

-  The  material  facts  alleged  in  the  answer  are^  that  appellant^  in 
1887^  instituted  an  action  in  the  Marion  superior  court,  against 
James  E.  Downey,  to  recoyer  damages  for  breach  of  covenants 
in  a  deed  of  warranty  for  conyeyance  of  real  estate;  that  said 
Downey  was  a  nonresident  of  the  state,  and  due  notice  was  giyen 
him  of  the  pendency  of  the  action  by  publication  as  required  by 
statute;  that  an  afiSdavit  in  attachment  against  Downey,  and  an 
aflldavit  in  garnishment  against  Theodore  P.  Haughey,  a  citizen 
of  Marion  county,  Indiana,  were  duly  filed,  alleging  that 
Haughey  had  in  his  possession,  and  under  his  agency  and  con- 
trol, property  credits  and  effects  of  said  James  E.  Downey  which 
could  not  be  reached  by  a  writ  of  execution,  and  that  proper  writs 
of  attachment  and  garnishment  were  issued^  and  said  EEaughey 
was  duly  served  as  such  garnishee  defendant,  and  that  said  corpo- 
ration was  also  duly  served  with  a  writ  of  garnishment  issued  on 
proper  aflBdavit,  charging  that  said  company  held  property  rights 
and  credits  of  said  James  E.  Downey  which  could  not  be  reached 
by  execution;  that  said  Haughey  afterward  appeared  and  filed 
his  answer  in  said  cause,  admitting  that  he  had  in  his  possession, 
at  the  time  of  said  service,  the  said  property  of  said  Downey, 
hereinbefore  described. 

It  is  also  alleged  in  said-  answer  that  said  corporation  had  ib 
office  and  place  of  business,  and  its  books  and  papers,  in  Indian- 
apolis, in  said  county,  and  that  its  officers  and  directors  were 
citizens  of,  and  resided  in,  said  county  of  Marion;  that  on  fail- 
ure of  said  James  E.  Downey  and  said  company  to  answer,  they 
were  each  duly  called  in  open  court,  and  made  default,  and  that 
the  cause,  being  at  issue  as  to  Haughey,  was  submitted  to  the 
court  for  trial,  on  the  fifth  day  of  June,  1888,  on  said  ^*  an- 
swer of  Haughey,  and  the  default  of  the  other  defendants^  and 
resulted  in  judgment  in  favor  of  appellant  against  James  E. 
Downey  for  five  thousand  nine  hundred  and  fifty  dollars,  also 
sustaining  the  attachment  proceedings  and  ordering  the  sale  of 
the  shares  of  stock  evidenced  by  said  certificate. 

It  is  also  averred  in  said  answer,  in  general  terms,  that  said 
James  E.  Downey  ''at  one  time,  by  counsel,  appeared  in  said 
suit,"  but  when,  how,  or  for  what  purpose  he  so  appeared  is  not 
stated,  and,  also,  it  is  in  like  manner  allied  that  appellees  wen 
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represented  in  said  suit  by  counsel,  who  defended  said  suit  as  to 
the  attachment  and  garnishment  proceedings,  for  the  purpose  of 
protecting  said  certificates  and  stock  from  heing  held  by  said 
attachment  proceedings  as  the  property  of  James  E.  Downey, 
but  when,  how  or  through  what  issue  such  defense  was  made  or 
attempted,  is  not  stated. 

The  answer  of  Haughey  was  an  admission  that  he  held  the 
certificates  of  stock  now  in  controversy  as  the  property  of  James 
E.  Downey,  and  the  other  defendants  made  default. 

It  is  earnestly  insisted  by  counsel  for  appellant  that  this  ^- 
twer  is  good  as  a  plea  of  res  adjudicata. 

In  the  first  place,  notwithstanding  the  unsatisfactory  char- 
acter of  the  averments  in  relation  to  the  connection  of  ap- 
pellees with'the  former  suit,  and  the  apparent  inconsistencies  be- 
tween such  averments,  end  the  other  facts  which  appear  in  the 
answer,  it  might  be  conceded,  if  it  appeared  that  any  answer 
bad  been  filed  or  defense  made  by,  or  in  the  name  of,  James  E. 
Downey,  that  appellees  would  be  bound  by  the  result  as  fuUy  as 
aaid  Downey  might  be:   Boby  v.  Eggers,  130  Ind.  415. 

Yet  the  difficulty  remains,  so  far  as  shown  in  the  answer,  that 
no  defense  was  made  or  attempted  by,  or  in  the  name  of,  Downey 
or  any  other  defendant  to  the  action. 

isa  rjy^Q  doctrine  of  res  judicata,  as  to  persons  who  are  not 
parties  to  the  record,  can  only  arise  by  virtue  of  some  issue  joined 
or  contest  made  in  the  name  of  another,  and  it  logically  follows 
that,  when  there  is  no  such  issue  joined,  there  can  be  no  former 
adjudication.  For  the  same  reason,  the  answer  cannot  be  sus- 
tained on  the  theory  that  it  shows  there  is  a  prior  action  pend- 
ing between  the  same  parties.  The  appellees  cannot  be  regarded, 
under  the  facts  stated  therein,  as  attachment  defendants  under 
section  1266  of  the  Revised  Statutes  of  1881. 

If  appellees  had  been  joined  as  defendants  in  the  former  ac- 
tion, or  if  they  had  appeared  therein  by  counsel  to  sustain  or 
contest  any  issue  joined  between  the  parties,  a  different  question 
would  be  presented.  The  facts  disclosed  in  the  answer,  however, 
clearly  show  there  was  no  such  issue  tendered  or  contest  made. 

The  statement  that  James  E.  Downey  "also,  at  one  time,  by 
counsel  appeared  in  said  suit/'  should  not  be  construed  as  an  aver- 
ment that  he  appeared  to  the  attachment  and  garnishment  pro- 
ceedings, but,  if  such  construction  was  given,  it  could  not,  in  any 
e?ent,  be  so  extended  as  to  hold  that  an  answer  had  been  filed  or 
issue  joined  by  him  as  to  the  attachment  proceedings.  For  aught 
{hat  is  shown]|  he  may  have  appeared  on  the  occasion  referred  to 
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^2or  ihe  purpoee  of  ascertaining  the  amaont  of  &e  claim^  or  in 
•order  to  be  heard,  notwithstanding  the  default,  on  the  question 
4^  the  meaeure  of  damages. 

The  general  allegations  that  appellees  ''in  said  suit  were  repre- 
sented by  counsel/'  and  that  such  counsel  ''defended  said  suit  as  to 
the  attaohment  and  garnishment  proceedings  for  and  on  behalf  of 
the  plaintiffs  (appellees)  in  this  action,  and  with  their  knowledge 
^nd  by  their  authority,  for  the  purpose  of  protecting  the  said 
certificate  and  stock  from  being  held  by  said  attachment  *®*  pro- 
ceedings as  the  property  of  said  James  B.  Downey,'*  and  'T>o- 
cause  their  interests  were  represented,  and  the  litigation  con« 
trolled,  by  them  for  the  purpose  aforesaid,**  cannot  overcome 
the  afilrmatiye  showing  that  no  issue  was  joined  as  to  the  attach- 
ment proceedings,  and  that  no  answer  was  filed  therein  (except 
the  admission  of  Haughey,  as  garnishee  defendant,  that  he  held 
the  certificate  of  stock  for,  and  as  the  property  of,  James  S. 
Downey),  and  that  there  was  no  defense  or  contest  in  the  case^ 
and  that  there  was  no  appearance  to  att7a<:fhment  and  gamish- 
ment  proceedings,  except  by  Haughey,  and  that  judgment  was 
Tendered,  as  to  other  defendants,  by  default 

If  issue  had  been  joined  or  defense  made,  either  by  or  in  the 
name  of  Downey,  the  question  would  arise  whether  such  appeer- 
cance,  defense,  and  judgment  would  constitute  a  former  adjudi- 
cation, in  the  eyent  it  should  be  determined  that  the  court  bad* 
no  jurisdiction  over  the  thing  in  controversy:  Brown  on  Jurifl- 
<Liction,  sec.  10. 

The  vital  question  is.  Can  the  stock  of  a  nonresident  in  a  for- 
-^ign  corporation  created  and  existing  by  virtue  of  the  laws  of 
another  state,  be  garnished  in  an  action  in  a  court  in  this  state, 
iwhen  the  certificate  of  stock  is  held  here  in  trust? 

On  investigation,  we  find  that  the  great  weight  of  authority 
is  against  the  proposition. 

Mr.  Cook,  in  his  excellent  work,  says:  "Shares  of  stock  in  a 
•corporation  are  personal  property,  whose  location  is  in  the  state 
^here  the  corporation  is  created.  It  is  true  that,  for  the  pur- 
pose of  taxation  and  some  other  similar  purposes,  stock  follows 
i;he  domicile  of  its  owner;  but,  considered  as  property  separated 
ifrom  its  owner,  stock  is  in  existence  only  in  the  state  of  the  oor- 
yoration.  All  attiichment  statutes  provide  for  ihe  attachment  of 
m  nonresident  debtor^s  property  in  the  state,  and  generally,  ^®* 
trnder  such  statutes,  the  stock  owned  by  a  nonresident  in  a  oorpo- 
-ration  created  by  the  state  wherein  the  suit  is  brought  may  be 
attached,  and  jurisdiction  be  thereby  acquired  to  the  extent  of 


Nov.  1893.]  Smith  v.  Downsy.  471 

the  value  of  the  stock  attached*  But  under  no  osrcuiDBtancet 
can  an  attachment  he  levied  on  a  defendaui^B  shares  of  stock  in 
an  action  commenced  outside  of  the  state  wherein  the  corpo* 
ration  is  incorporated.  For  purposes  of  attachment,  stock  is  lo- 
cated where  the  corporation  is  incorpofrated,  and  nowhere  else. 
The  shares  owned  by  a  nonresident  defendant  in  the  stock  of  a 
foreign  corporation  cannot  be  reached  and  levied  upon  by  virtue 
of  an  attachment^  although  officers  of  the  corporation  are  with- 
in the  state  engaged  in  carrying  on  the  corporate  buainesa.  Nor 
can  such  an  attachment  be  levied,  although  the  forcdgn  corpora- 
tion has  a  branch  registry  office  in  the  state  where  the  attach- 
ment is  levied,  and  although  the  certificates  of  stock  are  also  in 
8ueh  state.  Certificates  of  stock  are  not  the  stock  itself — they 
are  but  evidence  of  the  stock;  and  the  stock  itself  cannot  be  at- 
tached by  a  levy  of  the  attachment  on  the  certificate.  As  was 
weU  said  by  the  supreme  court  of  Pennsylvania,  stock  cannot  be 
attached  by  attaching  the  certificate,  any  more  than  lands  situ- 
ated in  another  state  can  be  attached  by  an  attachment  in  Penn- 
fiylvania  levied  on  title  deeds  to  such  land'':  Cook  on  Stocks  and 
Stockholders,  2d  ed.,  sec.  485.  See,  also,  Plimpton  v.  Bigelow, 
93  N.  Y.  692;  Christmas  v.  Biddle,  13  Pa.  St.  223;  Winslow  v. 
Fletcher,  53  Conn.  390;  55  Am.  Bep.  122;  Armour  Bros.  Bank- 
ing Co.  V.  St.  Louis  Nat.  Bank,  113  Mo.  12;  35  Am.  St.  Eep. 
€91;  Freeman  on'Judgm«nts,  sec.  607a;  Drake  on  Attax^hment, 
•ec.  474;  Waples  on  Attachment,  sec.  245. 

It  is  not  necessary  in  this  case  to  enter  upon  the  discussion  of 
the  question  as  to  the  power  of  the  legislature  to  authorize  the 
seizure  and  sale  under  judicial  process  ^***  of  certificates  of  stock 
in  foreign  corporations  that  maintain  agents  and  officers,  keep 
the  books,  and  couduct  business  in  this  state. 

Sections  913,  1285,  3022,  3023,  and  6501  of  the  Revised  Stat- 
utes of  1881  do  not,  in  any  respect,  authorize  such  proceeding. 
Section  3023,  which  provides  that  agents  of  foreign  corpora- 
tions, before  entering  upon  the  duties  of  their  ageucy  in  the 
stad^e,  shall  deposit  in  the  clerk's  office  of  the  county  the  power 
odE  attorney  or  authority  imder  or  by  virtue  of  which  they  act  as 
agents,  authorizes  actions  against  such  corporations  in  the  courts 
of  this  state  on  claims  or  demands  ^'arising  out  of  any  transaction 
in  this  state  with  such  agents.'' 

This  controveisy  did  not  arise  out  of  any  transaction  with 
any  agent  of  the  corporation. 

In  Missouri  the  statute  provides  that  shares  of  stock  in  any 
corporation  may  be  attached  in  the  same  manner  as  the  same 
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may  be  levied  upon  under  execntion^  but  it  -wn  hdA  that  8uch 
proyisions  applied  to  domestic  corporations  alone:  Armour  etc. 
Banking  Co.  y.  St  Louis  Nat  Bank,  113  Mo.  12;  35  Am.  SL 
Bep.  691. 

Section  723  of  the  Bevised  Statutes  of  1881  authorizes  the  leyy 
of  an  execution  on  shares  of  stock,  and  section.  931  provides  the 
manner  in  which  shares  of  stock  in  a  corporation  may  be  reached 
through  process  against  the  corporation  as  a  garnishee  defend- 
ant. Such  authority,  however,  under  the  authorities  dted,  does 
not  extend  to  shares  of  stock  in  a  foreign  corporation,  although 
auch  corporation,  may  have  a  branch  of  its  principal  office  in 
this  state  where  its  books  and  records  are  kept,  the  meetings  of 
its  directors  held,  and  its  principal  business  transacted:  Plimp- 
ton V.  Bigelow,  93  K  Y.  692. 

In  the  case  of  Young  y.  South  etc.  Co.,  85  Tenn.  189,  4  Am. 
8t  Bep.  752,  the  principles  enunciated  in  the  authorities  dted 
are  recognized  as  correct  statements  of  the  law,  but  it  was  held 
that  under  the  policy  and  legislation  in  that  state,  and  ^^®  the 
acts  of  the  corporation  in  question,  the  dtus  and  status  of  said 
corporation  was  that  of  a  domestic  corporation. 

In  conclusion,  we  repeat  that  Jaones  £.  Do^vney  was  a  non- 
resident of  the  state.  The  only  process  against  him  was  by  pub- 
lication. ISo  answer  was  filed  or  defense  made  by  him  or  in  his 
name.  The  shares  of  stock  which  it  was  sought  to  attach  were 
issued  by  a  foreign  corporation.  In  the  language  of  Judge  An- 
drews: '^t  seems  impossible  to  regard  the  stock  of  a  corporation 
aa  being  present  for  the  purpose  of  judidal  proceedings,  except 
at  one  of  two  places,  viz.,  the  place  of  reddence  of  the  own^ 
or  the  place  of  reddence  of  the  corporation^':  Plimpton  y.  Bige- 
low, 93  N.  Y.  592. 

Therefore,  in  view  of  our  opinion  that  appellees,  under  the 
-facts  disclosed  in  the  answer,  stand  in  the  podtion  of  strangers 
to  the  proceedings  in  the  former  action,  and  that  the  stock  in  a 
foreign  corporation,  under  the  authorities,  is  not  subject  to  at- 
tachment in  this  state,  it  is  not  necessary  to  further  condder  the 
other  questions  of  minor  importance  presented  by  the  record. 

Judgment  affirmed: 

ON   PETITION   FOB    RRHEARTNO. 

DAVIS,  J.  The  learned  counsel  for  appellant  have  filed  an 
able  and  earnest  petition  for  a  rehearing  in  this  case.  We  con- 
cur in  much  that  has  been  urged  upon  our  condderation  bj 
counsel,  but  the  great  difficulty  in  this  case  is,  that  on  the  facts 
•hown  in  the  answer,  and  to  which  we  have  called  spedal  attea* 

Of 
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tion  in  the  original  opinion,  there  was  no  issue  joined  or  defense 
made  to  the  attachment  proceedings  either  hy  or  in  the  name  of 
James  E.  Downey. 

The  averments,  "And  defendant  further  Aowb  that  *®^  al- 
though the  plaintifiis  herein,  Mrs.  Downey  and  Mrs.  Brouse,  were 
not  parties  of  record  to  said  suit  and  proceeding,  yet  they,  m 
said  suit  were  represented  hy  counsel,  which  counsel  in 
said  action  in  said  superior  courts  defended  said  suit  as  to  the 
attachment  and  garnishment  proceedings  for  and  on  hehalf  of 
ths  plaintiffs  in  this  action,  and  with  their  knowledge  and  by 
their  authority,  for  the  purpose  of  protecting  the  said  certificate 
of  stock  from  being  held  by  said  attachment  proceeding  as  the 
property  of  said  James  E.  Downey,  and,  by  such  action,  songht 
to  defeat  the  garnishment  and  suit  in  order  to  prevent  the  same 
(said  stock)  being  taken  under  said  attachment,  and  to  keep  and 
hold  the  said  certificate  and  stock  from  under  said  garnishment 
proceedings,**  and  further,  "Their  interests  were  represented  and 
the  litigation  was  controlled  by  them  for  the  purpose  aforesaid, 
and  to,  and  did,  contest  said  claim  of  plaintiff  in  said  cases/*  must 
he  considered  and  construed  in  the  light  of  the  facts  disclosed 
in  said  answer  in  substance  and  to  the  effect  that  no  cmswer  was 
filed  or  defense  made  by  or  in  behalf  of  said  James  E.  Downey, 
defendant  of  record  therein,  but  that  judgment  was  rendered 
as  to  said  attachment  proceedings,  on  default. 

Notwithstanding  the  fact  that  appellees  herein  were  not  par- 
ties to  said  attachment  proceedings,  yet  if  they  had  defended 
that  suit  in  the  name  of  another  to  protect  their  rights,  they 
would  have  been  as  much  bound  by  the  result  of  that  suit  as 
they  would  be  if  they  were  parties  of  record:  Boby  v.  Eggers, 
130  Ind.  415. 

But  the  trouble  is,  as  before  stated,  that  no  such  issue  was 
joined  or  defense  made  by  or  in  the  name  of  any  person  who 
"Was  a  defendant  therein. 

The  rule,  as  we  understand  it,  as  to  persons  who  are  not  parties 
of  record,  is  correctly  stated  by  Judge  Vanfleet,  bb  follows:  "On 
the  contrary,  the  doctrine  of  ***  res  judicata  cannot  arise  except 
by  virtue  of  some  issue  joined  and  actually  contested  on  the 
trial**:  Vanfleet*s  Collateral  Attack,  sec.  17. 

It  is  clear,  from  the  all^ations  contained  in  the  answer,  that 
no  such  issue  was  joined  and  actually  contested  on  the  trial  of 
the  attachment  proceedings. 

The  infirmity  in  the  answer  is  not  the  result  of  any  oversight 
or  lack  of  skill  on  the  part  of  the  pleader.    It  is  apparent,  from 
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ihe  facts  stated,  tliat  no  amendment  or  reyision  of  the  answer 
could  have  brought  it  within  the  role  enunciated  in  Soby  t. 
EggeiB,  130  Ind.  415. 

Whether,  if  they  had  been  parties  to  the  attachment  proceed- 
ings, the  rale  stated  in  Markel  y.  Eyans,  47  Ind  326  (330), 
would  haye  applied,  it  is  not  necessary  to  decide;  but  no  reason 
occurs  to  the  writer,  at  this  time,  why  it  could  not  haye  been  in- 
yoked  against  appellees  in  this  case,  under  such  circumstances. 

The  petition  for  rehearing  is  accordingly  overruled. 

ATTACHMENT  OP  STOC?K  OF  FOREIGN    CSORPORATIONS.- 

fihares  of  stock  in  a  corporation  arc  subject  to  attachment  or  gar- 
nishment only  in  the  state  creating  tlie  corporaticn.  Corporate  stock 
cannot  be  attached  or  subjected  to  a  garnishment  process  unless  au- 
thorized by  express  statute,  and  when  the  statute  allows  it,  the  au- 
thority only  extends  to  corporations  existing  in  the  9tate,  and  not  to 
stock  of  those  outside  the  £tate.  Hence  it  Is  a  well-seitled  rule  that 
stock  of  a  nonresident  in  a  corporation  organized  under  the  laws  of 
one  state  cannot  be  attached  in  another  state,  the  stock  not  being 
actually  or  constructiyely  there,  thouprh  its  business  Is  being  carried 
on  there,  and  its  officers  are  there,  and  eyen  if  the  stock  of  a  corpo- 
ration can,  under  any  circumstances,  be  reached  by  garnishment,  it 
cannot  where  it  is  the  stock  of  a  foreign  corporation,  owned  by  a  non- 
resident and  is  not  present  in  the  state:  Plimpton  v.  Bfgelow,  93  N. 
Y.  592;  Christmas  y.  Biddle,  13  Pa.  St.  222;  Ireland  y.  Globe  Milling 
etc.  Co.,  19  R.  I.  000  (opinion  rendered  by  supreme  court  Sept.  19, 
1«K5);  Moore  y.  Gennett,  2  Tenn.  Oh.  875;  ReJd  Ice  Cream  Co.  y. 
Stephens,  62  111.  App.  3.34.  Shares  o'  stock  In  a  corporation  created 
under  the  laws  of  one  state  cannot  be  subjected  to  attachment  or  gar- 
nishment by  the  simple  seizure  of  a  cortiflcate  of  such  stock  in  an- 
other state:  Armour  etc.  Banking  Co.  y.  St.  Louis  Nat  Bank,  113 
Mo.  12;  35  Am.  St.  Rep.  691';  Winslow  y.  Fletcher,  53  Conn.  300;  55 
Am.  Rep.  091.  In  the  case  of  Plimpton  y.  Bigelow,  93  N.  Y. 
597,  the  coirrt  said:  "We  now  come  more  directly  to  the  Inquiry  upoa 
which  the  case  now  under  review  depends,  yiz.,  whether  shares  of  a 
nonresident  defendant  in  the  stock  of  a  foreign  corporation,  can  be 
deemed  to  be  within  this  state  by  reason  of  the  fact  that  the  presi- 
dent or  other  officers  of  the  corporation  are  here  engaged  In  carrying 
on  the  corporate  business.  We  do  not  overlook  the  fact  that  we  are 
construing  a  sectiofu  of  the  code,  the  language  of  which  Is  suflScient- 
ly  general  to  include  foreign  corporations,  but  they  are  not  expressly 
named,  and  for  the  purpose  of  determining  wliether  foreign  coipora- 
tions  were  intended  to  be  included  it  is  a  relevant  inquiry  whether, 
upon  general  principles,  the  right  which  a  stockholder  In  a  corpora- 
tion has  by  reason  of  his  ownership  of  shares  is  a  debt  or  duty  of 
the  co4T>oration,  existing  in  a  foreign  jurisdiction  wherever  the  offices 
of  the  corporation  may  be  found  engaged  In  the  prosecution  of  the 
corporate  biwiness.  If  the  ooipo ration,  by  having  its  officers  and 
transacting  business  In  a  state  other  than  Its  domicile  of  origin.  Is 
deemed  to  be  itself  present  as  an  entity  In  such  foreign  state,  to  the 
same  extent  and  in  the  same  sense  as  It  is  present  in  the  state  which 
created  it,  it  may  be  conceded  that  Us  shares  might  be  properly  at- 
tached In  such  foreicrn  jurisdiction.  But  we  regard  the  principle  to 
be  too  firmly  settled  by  repeated  adjudications  of  the  fedend  and 
state  courts  to  admit  of  further  controversy,  that  a  corporation  has 
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tffi  domicile  and  refirldence  alone  within  the  l>onnd8  of  the  toyerelgntj 
which  created  it,  and  that  it  Ui  incapable  of  passing  pensonally  be- 
yond that  Jurisdiction."  In  speaking  of  this  subject  further,  the 
court  «a1d,  in  reference  to  domestic  corporations,  that  "such  corpora- 
tloufi  are  completely  subject  to  the  Jurisdiction  of  our  courts,  and  may 
l>e  compelled  to  recognize  a  title  to  corporate  shares  derlred  under 
proceedings  by  attachment.  In  respect  to  foreign  corporations,  such 
XM>wer  does  not  exist  and  it  could  scarcely  be  expected  that  the  courts 
of  another  state  would  recognize  a  title  to  corporate  stock  of  its  own 
corporations  founded  upon  a  sale  under  an  attachment  issued  by 
courts  against  a  nonresident,  when  the  only  semblance  of  Jurisdiction 
oyer  the  property  was  the  service  of  notioe  in  the  attachuient  pro- 

ceedrng  upon  an  officer  or  agent  of  the  corporation  here The 

abstract  entity,  the  canwrfttlon,  is  the  owner,  and  only  owner,  of  the 
property We  do  not  doubt  that  shares  for  the  purpose  of  at- 
tachment proceedings  may  be  deemed  to  be  in  the  possession  of  the 
corporation  which  issued  them,  but  only  at  the  place  where  the  cor- 
poration, by  intendment  of  law.  always  remains,  to  wit,  In  the  state 
or  county  of  its  creation.  In  all  other  places,  it  Is  an  alien.  It  may 
send  its  agents  abroad  as  any  other  individual  may  do  without  pass- 
ing personally  into  the  foreign  Jurisdiction  or  changing  Its  legal  resi- 
dence." It  was  accordingly  held  that  the  statute  applied  to  domestic 
corporations  alone,  and  that  stock  in  a  corporation  could  not  be  at- 
tached or  garnished  outside  of  the  state  creating  it.  This  reasoniug 
and  ruling  was  approved,  applied,  and  folk>wed  in  Armour  etc.  Bank* 
iDg  Co.  V.  St  Louis  Nat  Bank,  113  Mo.  12;  35  Am.  St  Rep.  691; 
Win^low  V.  Fletcher,  53  Conn.  890;  55  Am.  Rep.  122,  and  Mor- 
ton V.  Grafflin,  68  Md.  545.  Certliacates  of  stock  or  shares  of 
«toc2  can  be  attached  or  garnished  only  in  the  state  creating  such  cor- 
poration, whether  the  party  against  whom  the  attachment  proceed- 
ings are  prosecuted  is  a  resident  of  that  or  of  another  state:  Reld 
Ice  Cream  Co.  v.  Stephens,  62  111.  App.  334;  Morton  v.  Grafflin,  68  Md. 
545.  In  decldin.ir  the  case  of  Irpland  v.  Globe  etc.  Co.,  on  September 
19, 1895,  the  supreme  court  of  Rhode  Island  said:  "We  think  it  is  well 
settled  that  shares  of  stock  in  a  foreign  corporation  cannot  be  reached 
by  process  of  attachment,  although  the  officers  of  the  corporation  are 
within  the  state,  and  the  business  of  the  corporation  is  being  carried 
on  here.  The  situs  of  the  stock,  for  the  purpose  of  attachment  and 
execution,  is  the  domicile  of  the  corporation,  and  that  place  only*': 
Ireland  v.  Globe  etc.  Co.,  19  R.  I.  000.  The  only  exception  or  limita- 
tion to  this  rule  is  found  In  Young  v.  South  Tredegar  Iron  Co..  85 
Tenn.  189,  4  Am.  St.  Rep.  752,  In  which  it  Is  held  that  stock  in  a  cor- 
poration created  and  formed  In  one  state,  but  also  formed  and  exist- 
ing as  a  domestic  corporation  in  another  state.  Is  subject  to  attach- 
ment in  the  latter  state  against  a  nonresident  owner,  although  the 
certificates  are  in  his  possession  beyond  the  limits  of  the  state. 

JUDGMENTS— WHO  BOUND  BY.-One  not  a  party  to  a  record, 
bu£  whose  counsel  is  present  and  participates  in  the  trial  of  an  action 
against  his  agent  or  employ^.  Is  not  bound  by  the  Jude:ment  therein; 
Central  Baptist  Church  v.  Manchester,  17  R.  I.  492;  83  Am.  St.  Rep. 
S98,  and  note.  See  the  discussion  of  this  subject  In  the  extended  note 
to  HiH  T.  Bain,  2  Am.  St  Rep.  876-878. 
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GOUNTIBS-BXIK^nTION  AGAINST.— An  ezecntion  may  to- 
OTid  a^nst  a  conntj  upon  a  judgment  rendered  against  It,  and  may 
be  levied  npon  any  property  owned  by  sncli  county  not  needed  for 
governmental  or  public  purposes. 

BXEOUTION  AGAINST  COUNTIES— FAILURE  TO  MAKE 
RETURN-LIABILITY  OF  SHERIFF.- A  eherlff  who  fails  to  make 
return  of  an  execution  issued  against  a  couoty  within  the  thne  pro- 
vided by  law,  Is  liable  in  noiainal  damages,  without  reference  to  the 
question  whether  or  not  there  was  any  property  out  of  which  he 
could  have  made  a  levy  and  return. 

H.  S.  Cauthom^  for  the  appellant. 

0.  H.  Cobb^  for  the  appellees. 

«»  BEINHAED,  J.  This  is  an  action  by  the  appdlant^s  re- 
lator,  against  the  appellee  Buckles^  on  his  official  bond,  as  sheriff 
of  the  county  of  Knox,  the  other  appellees  being  sureties  on  such 
bond. 

The  complaint  is  in  two  paragraphs,  and  the  breach  alleged 
in  each  paragraph  as,  that  the  appellee  Buckles,  as  such  sheriff^ 
for  snore  than  one  hundred  and  eighty  days  failed  to  levy  an 
ezeoution,  in  his  hands,  on  a  judgment  in  favor  of  the  relator 
end  against  the  board  ot  commifisioners  of  the  county  of  Elnox, 
which  judgment  was  rendered  by,  and  execution  issued  out  of, 
the  Knox  circuit  court. 

For  the  purposes  of  the  questions  here  involved,  the  •^^  aver- 
ments an  each  paragraph  are  substantially  the  same. 

The  court  sustained  a  demurrer  to  each  paragraph  of  the  com- 
plaint, and  this  ruling  presents  the  only  ground  upon  which  a 
reversal  is  asked. 

The  appellee  has  not  favored  us  with  a  brief  in  the  case,  but 
we  are  informed,  by  appellant's  brief,  that  the  court  based  its  rul- 
ing upon  the  theory  that  a  judgment  against  a  county  could, 
under  no  condition,  be  enforced  by  means  of  an  execution  to  be 
levied  upon  and  satisfied  by  the  sale  of  the  county's  property. 

The  statute  makes  it  the  duty  of  the  sheriff,  when  an  execn- 
'  tion  comes  into  his  hands,  to  serve  it  upon  the  defendant  or  de- 
fendants in  his  county,  and  levy  the  execution,  if  not  paid,  upon 
any  property  of  such  defendant  or  defendants,  and  make  at  least 
one  effort  to  sell  such  property,  within  sixity  days  after  the  exe- 
cution comes  into  his  hands:  Bev.  Stats.  1881,  sec.  719.  The 
execution  is  returnable  within  one  hundred  and  eighty  days  from 
its  date:  Bev.  Stats.  1881,  sec.  683. 
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If  he  neglect  or  refuse  to  levy  upon  property,  op  return  such 
execution,  ae  required  by  law,  the  sheriff  shall  be  amerced  to 
the  extent  of  the  ralue  of  the  property,  not  exceeding  the  amount 
necessary  to  satisfy  the  execution:  Bey.  Stats.  1881,  sec.  783. 

It  is  averred,  in  each  paragraph  of  the  complaint,  in  substance, 
that  the  execution  defendant  had,  during  iLe  time  the  sheriff 
had  the  said  execution  in  his  hands,  and  during  the  life  of  said 
execution,  personal  property  subject  to  execution,  and  on  which 
he  might  have  levied  said  execution  and  made  the  whole  amount 
of  money  due  thereon. 

The  effect  of  the  judgment  upon  the  derourrer,  therefore,  if 
the  same  is  to  stand,  is  to  declare  the  law  to  be  that  an  execu« 
tion  is  in  no  case  proper  to  enforce  a  judgment  ^^  against  the 
board  of  commissioners  of  a  county.    Is  this  sound  law? 

Counties  being  but  subdivisions  of  the  governmental  power 
of  the  state,  the  property  held  by  them  and  used  for  such  gov- 
ernmental or  public  purposes,  such  as  a  courthouse,  or  jail,  or  a 
public  square,  cannot  be  sold  upon  legal  process:  Lowe  v.  Board 
of  Commrs.,  94  Ind.  553;  2  Dillon  on  Municipal  Corporations, 
3d  ed.,  sec.  576. 

'The  rule  rests  upon  the  principle  that  the  public  good  re- 
quires that  property  needed  for  the  proper  administratiaa  of  local 
governmental  affairs  shall  not  be  taken  from  the  local  authorities, 
lest  the  dne  administration  of  such  affairs  be  so  much  disturbed 
BB  to  cause  the  public  to  suffer'^:  Lowe  v.  Board  of  Commrs.,  94 
Ind.  553. 

We  do  not  think  it  can  be  said,  however,  that  a  county  may 
never  be  the  owner  of  property  which  is  not  needed  for  govern- 
mental or  public  purposes.  We  are  not  aware  of  any  reason  why 
a  county^  which,  like  other  .corporations,  is  an  artificial  person, 
subject  to  the  power  and  authority  of  the  oouxts  within  whose 
jurisdiction  it  is  situated,  may  not,  in  a  proper  case,  be  bound 
and  controlled  by  such  process  as  an  execution,  as  other  persons 
within  such  jurisdiction  are  bound.  We  are  aware  that  in  some 
jurisdictions  it  is  held  that  a  judgment  against  a  county  or  mun- 
icipal corporation  amounts  to  no  more  than  the  establishment  of 
a  valid  claim,  wMch  \he  officers  of  such  corporation  may  be  com- 
pelled to  pay  out  of  the  proper  funds  by  mandate:  Emeric  v. 
Gibnan,  10  Cal.  404;  70  Am.  Dec.  742;  Kinmimdy  v.  Mahan, 
72  HI.  462;  Wilson  ▼.  CommJssioneTB,  7  Watts  &  S.  197;  Board 
of  Supervisors  v.  Edwards,  76  111.  544. 

But  this  rule  is  not  followed  in  all  the  states:  Sarage  r.  Su- 
pervisors of  Crawford  County,  10  Wis.  49. 
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We  think  the  better  rale  is^  that  execution  may  iasne  against 
a  county  upon  a  judgment  rendered  against  it,  ^^^  and  may  be 
levied  upon  any  property  owned  by  such  county  not  needed  for 
goyenunental  or  public  purposes:  1  Freeman  on  Ezecutionfl,  see. 
126. 

Out  statute  makes  counties  bodies  corporate  and  politic,  and 
clothes  them  with  power  to  prosecute  and  defend  suits,  and  con- 
fers upon  them  such  rights,  duties,  and  powers  generally  as  are 
incident  to  corporations:  Rev.  Stats.  1881,  sec.  5735. 

Thero  is  nothing  in  the  law  which  creates  these  corporations 
tshat  in  any  manner  conflicts  with  the  view  that  judgments 
against  them  may  be  enforced  by  execution,  if  the  same  can 
be  levied  and  made  out  of  property  other  than  that  needed  for 
governmental  purposes.  We  have  not  been  able  to  find  any  case 
decided  by  the  supreme  court  which  holds  that  this  may  not  be 
done.  If  there  was  in  fact  no  such  properly,  the  question  can 
be  fully  met  by  pleading  the  general  denial  At  all  events,  we 
think  it  was  the  duty  of  the  sheriff  to  make  return  of  the  execu- 
tion within  one  hundred  and  eighty  days,  and,  for  failure  to  do 
so,  he  would  be  L'able  for  nominal  damages,  without  reference  to 
the  question  of  whether  or  not  there  was  any  property  out  of 
which  he  could  have  made  the  same. 

Judgment  reversed,  with  directions  to  overrule  the  demurrer. 

EXECUTION  AGAINST  PUBLIC  OORP0RATION8.— The  prop- 
erty of  public  corporations  reasonably  necessary  and  essential  to  tbe 
exereise  of  their  f ranctilses  Is  exempt  from  levy  and  sale  by  an  execu- 
tion creditor:  Reynolds  v.  Reynolds  Lnmbejr  Co.,  109  Pa.  6t  026;  47 
Am.  St.  Rep.  936.  An  execution  cannot  Issue  against  a  munldpcd  cor- 
poration: Pekln  V.  MoMahon,  154  Ul.  141;  4S  Am.  St  Rep.  114,  and 
note;  note  to  Sherman  v.  Williams,  81  Am.  St.  Rep.  68. 

EXECUTION— DAMAGES  FOR  FAILURE  OF  OFFICER  TO 
MAKE  RETURN  AT  PROPER  TIME.— An  officer  is  Uable  for  noml- 
nal  damages  for  neglect  to  return  an  execution  until  long  after  the 
return  day,  where  no  actual  damages  are  proved:  Laflin  v.  WUlard, 
16  Pick.  04;  26  Am.  Dec.  629,  and  note.  Under  the  Texaa  statute,  a 
sheriff  who  fails  to  return  execution  as  directed  by  law  is  prima  facie 
liable  to  the  plaintiff  In  execution  for  the  full  amount  of  the  debt.  In- 
terest, and  costs,  but  this  Is  not  conclusively  the  measure  of  dam- 
ages: Smith  V.  Perry,  18  Tex.  510;  70  Am.  Dec.  295,  and  note.  See 
the  extended  note  to  Sloan  v.  Case.  25  Am.  Dec  078^  for  a  turtlicff 
discussion  of  this  subject 
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HUSBAND  AND  WIFE— PBOPBRTY  BIGHTS— HOW  AF- 
TJOCTEJy  BY  MARRIAGB.— The  reapectiye  rlghU  of  hmrtMud  and 
wife  In  Ibeir  personal  prof^erty  acquired  by  them  by  their  marriage 
are  determined  by  the  law  of  the  pl&ce  of  their  matrimonial  domicile, 
and  this,  in  the  absence  of  any  contrary  intention*  is  the  domicile  of 
the  bnsbend  at  the  time  of  the  mandage. 

HUSBAND  AND  WIFD— SEPABATB  BSTATB.— Not  only  the 
property  actually  acquired  by  a  wife  by  gift,  devise,  or  descent,  dur- 
ing her  marriage,  Is  preserved  to  and  becomes  her  separate  estate, 
but  also  the  proceeds  of  such  property,  whether  the  natural  increase, 
«r  the  money  produced  by  its  sale,  or  other  property  purchased  wich 
that  money. 

HUSBAND  AND  WIFB— SBPARATB  B8TATB>-U8B  BY 
HUSBAND.—If  a  wife  voluntarily  delivers  her  money  to  her  hus- 
band, the  law  presumes  that  he  takes  it  bb  trustee  for  her,  and  not 
as  a  gift,  even  though  there  is  not  express  promise  to  repay. 

HUSBAND  AND  WIFB--SBPARATB  BSTATB— USB  BY 
HUSBAND.— If  a  husband  uses  Us  wife's  nK>ney,  with  her  consent, 
to  build  a  family  residence,  it  is  presumed,  in  the  absence  of  facts 
Indicating  a  gift  by  her,  that  he  is  a  trustee  for  her,  and  either  he,  or 
bis  estate,  is  liable  to  her  for  such  money. 

HUSBAND  AND  WIPE.-4TATUTD  OF  LIMITATIONS  does 
not  run  as  to  dealings  between  husband  and  wife. 

EXSGUTORS  AND  ADMINISTRATORS.— In  presenting 
claims  against  estates,  it  is  sufficient  if  the  statement  shows  the  na- 
ture and  amount  of  the  claim  with  sufficient  precision  to  bar  another 
action,  and  discloses  a  prima  facie  right  to  recover, 

W.  A.  Tipton,  C.  S.  Weener,  H.  H.  Stawell,  and  W.  P.  Stil- 
well,  for  the  appellant. 

J.  A.  lindley  and  0.  P.  Lewis,  for  tlie  appellee. 

^"^  OAVIN,  J.  The  appellee^  as  administraior  of  13ie  estate 
of  Caroline  Parrett,  deceased,  filed  a  chim  against  the  estate  of 
her  deceased  hugband,  William  Parrett,  for  her  five  hundred  dol- 
lars, and  also  for  additional  sums  received  by  him  from  her  in 
1867. 

There  was  a  trial  and  special  finding  of  facts,  with  a  motion 
for  new  trial  and  exceptions  to  the  conclusions  of  law  ovecTpled. 

From  the  facts  founds  it  appears  that  at  the  time  of  his  mar- 
xiage  to  Caroline,  in  1856,  William  Parrett  wss  a  resident  of 
Fountain  county,  Indiana,  while  she  was  a  ^^  resident  of  the 
state  of  Ohio,  where  they  were  married;  that  Caroline  received,, 
as  the  proceeds  of  the  real  and  peiBonal  property  owned  by  her 
in  the  state  of  Ohio,  the  sum  of  two  thousand  nine  hundred  dol- 
Ibis,  which  money  was  received  by  her  after  her  marriage  'with 
said  William,  and  while  they  were  both  temporarily  in  the  state 
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of  Ohio.  Afterward,  and  prior  to  1860,  twdve  hundred  dollais 
of  thia  money  was  used  by  her  husband,  with  her  consent,  in  the 
erection  of  a  dwelling-house  upon  his  lands,  to  be  used  as  a  fam- 
ily residence,  in  which  both  lived  until  their  death,  in  1892,  the 
husband  dying  intestate  three  days  before  the  wife.  No  express 
agreement  was  made  to  repay  the  money  so  used  by  William. 

Upon  these  facts,  the  court  concluded  that  appellee  was  en- 
titled to  recover  the  five  hundred  dollars,  and  also  the  further 
sum  of  twelve  hundred  and  seventy-two  dollars.  The  appellant 
insists  that  the  conclusion  as  to  the  twelve  hundred  and  seventy- 
two  dollars  is  erroneous. 

The  laws  of  Ohio  are  not  before  us,  and  appellant  contends 
that  the  common  law  is  presumed  to  be  in  force  there,  and  that 
the  law  of  Ohio  determines  the  right  to  the  money  received  by 
Mrs.  Parrett,  because  she  was  married  in  Ohio  and  received  it 
there. 

We  do  not  so  understand  the  rule.  The  respective  rights  in 
their  personal  property  acquired  by  husband  and  wife  by  their 
marriage  are  determined  by  the  law  of  the  place  of  their  matri- 
monial domicile,  and  this,  in  the  absence  of  any  contrary  inten- 
tion, is  the  domicile  of  the  husband  at  the  time  of  the  mairiage, 
which  was  in  Indiana:  Story  on  Conflict  of  Laws,  sees.  191-199; 
Wharton  on  Conflict  of  Laws,  sec.  190;  6  Am.  &  Eng.  Ency.  of 
Law,  868. 

By  her  marriage,  the  wife  acquired  the  domicile  of  the  hus- 
band: McCoUem  v.  White,  23  Ind.  43;  Jenness  v.  *•*  Jenness^ 
24  Ind.  355;  87  Am.  Dec.  335;  Cooper  r.  Beers,  143  111.  25;  6 
Am.  &  Eng.  Ency.  of  Law,  868. 

Appellant  further  contends  that  even  under  the  law  of  Ti^diana 
in  force  from  1856  to  1860,  when  the  'wife  sold  her  separate  prop- 
erty and  received  money  for  it,  the  money  became  the  property 
of  the  husband,  because  it  was  not  acquired  by  gift,  devise,  or 
descent,  but  by  purchase,  and  was  not  the  money  of  the  wife  at 
the  time  of  her  marriage. 

Section  5116  of  the  Bevised  Statutes  of  1881,  which  was  then 
in  force,  provides  that  ''no  lands  of  any  mairied  woman  shall 
be  liable  for  the  debts  of  her  husband;  but  such  lands,  and 
the  profits  therefrom,  shall  be  her  separate  property,  aa  fully  as 
if  she  were  unmarried;  provided,  that  sucih  wife  diall  hare  no 
power  to  encumber  or  convey  such  lands,  except  by  deed  in  which 
her  husband  shall  join.*' 

By  section  2488  of  the  Revised  Statutes  of  1881,  in  force  since 
1853,  ''the  personal  property  of  the  wife  held  by  her  at  the  time 
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of  her  marriage^  or  acqnired,  during  coYerture,  by  deocenty  de- 
liae,  or  gift^  shall  remain  her  own  properiy  to  the  aame  extent 
and  under  the  same  roles  as  her  real  estate  so  remains.'' 

We  cannot  concur  in  giving  to  these  provisions  the  narrow  con- 
straction  claimed  bj  connseL  On  the  contraxy,  we  are  strongly 
d  the  opinion  that  not  only  the  proi>erty  actually  acquired  by 
gift^  devise,  or  descent  is  preserved  to  the  married  woman,  but 
also  the  proceeds  of  such  property,  whether  the  natural  increase 
or  the  money  produced  by  its  sale,  or  other  property  purchased 
with  that  money.  It  would  be  a  barren  ideality,  indeed,  to  hold 
that  a  woman  should  have  the  rent,  com  that  grew  on  her  land, 
or  could  own  a  drove  of  hogs  given  her  by  her  father,  but  if  she 
sold  them  the  money  would  be  her  husband's.  Such  a  holding 
would  not  accord  with  the  spirit  of  later  times. 

**  The  case  of  Mahoney  v.  Bland,  14  Ind.  176,  lH  relied 
upon  by  appellant  in  support  of  his  proposition,  end  it  does  sus- 
tam  it,  but  it  has  been  repudiated  by  later  cases. 

In  Ireland  t.  Webber,  27  Ind.  256,  it  is  said:  ''We  cannot  see 
why  property  purchased  with  the  proceeds  of  the  sale  of  the 
wife's  lands  is  not  as  much  hers  as  tbat  purchased  with  the  pro- 
ceeds of  the  rents,  issues,  and  profits  therefrom."  'It  is  claimed 
that,  inasmuch  as  the  property  in  controversy  (having  been 
bought  with  the  proceeds  from  the  sale  of  her  lands)  was  not 
held  by  the  wife  at  the  time  of  her  marriage,  and  was  not  ac- 
quired by  her  during  coverture  by  descent,  devise,  or  gift,  it  is 
liable  to  attachment  as  the  property  of  the  husband,  for  the  pay- 
ment of  his  debts.    We  think  otherwise. 

"The  appellant  relies  on  Mahoney  v.  Bland,  14  lud.  176,  for 
a  reversal  ctf  the  judgment  in  the  case  at  bar.  But  we  do  not 
think  that  the  case  can -be  reconciled  with  the  ruling  in  John- 
son V.  Runyon,  21  Ind.  116." 

In  Bellows  v.  Bosenthal,  31  Ind.  116,  it  is  decided  that  goods 
purchased  with  money  which  was  her  separate  estate,  or  the  pro- 
ceeds thereof,  were  the  separate  property  of  the  wife. 

In  Derry  v.  Derry,  98  Ind.  319,  it  is  said  that  a  trust  results 
to  the  wife,  where  the  husband  takes  in  his  own  name  title  to 
land  purchased  with  the  "proceeds  or  accumulations"  from  his 
wife's  separate  estate  in  his  hands. 

In  Gamer  v.  Graves,  54  Ind.  188,  our  supreme  court  held  that 
notes  taken  by  the  husband  in  his  own  name,  in  pajrment  for  his 
wife's  real  estate,  belonged  in  equity  to  her,  and  not  to  his  estate. 

Whatever  language  there  may  be  in  Abshire  t.  State,  53  Ind. 
64,  which  would  seem  in  its  literal  interpretation  to  be  incon- 

▲m.  St.  Bkp^  Vol.  LII.— n 
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nstent  with  thege  holdings  must  be  *^  considered  with  reter- 
«nce  to^  and  limited  to,  the  circumstances  of  that  particular  caae. 

The  principle  asserted  is  no  new  one.  We  find  it  supported  bj 
Story's  Equity  Jurisprudence,  section  1375,  where  he  is  speaking 
of  the  eeparate  allowances  to  a  wife  at  common  law:  '^And  if 
fiuch  allowances  are  invested  in  jewels  or  other  ornaments^  or 
property,  the  latter  wiU  be  entitled  to  the  same  protection 
against  the  husband  and  his  creditors":  See,  ako,  Liebes  t. 
StefFey  (Ariz.  Jan.  28,  1893),  32  Pac.  Bep.  261;  Knapp  t. 
Smith,  27  N.  Y.  277;  Sohurman  y.  Marley,  29  Ind.  458. 

We  think  the  rule  is  well  expressed  by  the  language  of  &e 
court  in  Spooner  v.  Reynolds,  50  Vt.  437:  *1f  a  married  woman 
purchases  personal  property  with  money  of  her  own,  the  prop- 
erty thus  purchased  is  as  much  hers  as  was  the  money  with  whi^ 
the  purchased  it.*' 

It  being  establii^hed  that  this  money  was,  in  the  hands  of  Mrs. 
Farrett,  her  separate  property,  and  goyemed  by  our  statute,  the 
question  then  arises  as  to  whether  or  not,  under  the  facts  stated, 
there  is  any  liability  upon  the  part  of  the  husband's  estate  to 
account  to  her. 

The  facts  found  are  quite  meager,  but  we  are  compelled  to 
determine  the  correctness  of  the  legal  conclusions  from  the  facts 
stated  alone,  without  their  being  aided  by  inferences  which  might 
have  been  fairly  and  with  propriety  drawn  from  the  evidence. 

We  have  here  a  case  where  the  wife's  money  passes  directly 
and  voluntarily  from  her  hands  to  that  of  her  husband,  with  no 
finding  as  to  whether  a  gift  was  intended,  or  Whether  he  received 
the  money  simply  as  an  agent  or  trustee  for  her.  Under  such 
circumstances,  what  is  the  presumption  of  the  law? 

It  has  long  been  conceded  to  be  the  law  that  a  woman  could 
bestow  her  separate  property  upon  her  husband  by  way  of  gift, 
•unless  prevented  by  some  special  limitation  *^*  of  her  powers 
over  it,  but  courts  of  equity  view  such  transactions  with  care 
4^ld  caution,  and  in  dread  of  undue  influence:  Story's  Equity 
Jurisprudence,  sec.  1395. 

''There  is  no  doubt  that  courts  should  narrowly  scrutinize  cases 
of  alleged  gifts  from  the  wife  to  the  husband":  Hardy  v.  Van 
Harlinn:en,  7  Ohio  St.  208. 

''As  regards  the  corpus  of  the  separate  estate,  no  presumption 
arises  in  favor  of  a  husband  who  has  received  it.  He  is  prima 
fade  a  trustee  for  his  wife,  and  a  gift  from  her  to  him  will  not 
be  inferred  without  clear  evidence":  2  Lewin  on  Trusts,  *778. 

''A  simple  payment  by  the  wife  to  ^e  husband  of  the  income 
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of  her  separate  estate  may  be  treated  aa  a  gift  to  him.  •  •  •  •  Tha 
receipt  by  him  of  separate  capital  moneys  of  the  wife  stands  on 
«  different  footing.  A  transfer  of  her  separate  property  into  his 
name  is  prima  facie  no  gift":  Crawley's  Law  of  Husband  and 
Wife,  268. 

So  also  in  Eyersley  on  Domestic  Relations,  409:  '^She  may 
make  a  gift  of  her  separate  property  to  her  husband  for  his  own 
use,  or  that  of  the  family,  but  the  onus  lies  upon  the  husband 
of  proTing  that  a  gift  was  intended,  and  that  he  has  not  influ- 
enced her  act  and  conduct^':  Bich  v.  Cockell,  9  Yes.  369;  Hughes 
T.  Wells,  9  Hare,  749;  Wales  v.  Newbould,  9  Mich.  46;  Boyd  t. 
De  La  Montagnie,  73  K.  Y.  498;  29  Am.  Rep.  197;  Beeyes  on 
Domestic  Relations,  4th  ed.,  216,  note;  McNally  t.  Weld,  30 
Hinn.  209;  Oreen  v.  Carlill,  4  Oh.  Div.  882;  Jones  ▼.  Davenport, 
44  K.  J.  Eq.  33;  Sergey's  Appeal,  60  Pa.  St.  408;  100  Am.  Dec 
578. 

In  our  own  state,  the  holdings  of  the  supreme  court  strongly 
support  the  doctrine  announced  above. 

In  Hileman  y.  Hileman,  85  Ind.  1,  the  ruling  was  to  the  effect 
thai  the  presumption  of  law,  under  the  statute  of  this  state^  is 
that  the  separate  property  or  money  of  a  wife,  which  is  taken 
into  the  possession  of  the  husband,  is  to  be  considered  as  taken 
by  him  for  her  ^^  use  and  benefit,  until  such  presumption  is 
overcome  by  evidence  that  a  gift  was  intended. 

Judge  Mitchell  says  in  Annacost  v.  Idndley,  116  Ind.  295: 
'Transactions  between  husband  and  wife  are  presumably  influ* 
enoed  by  the  peculiar  relation  which  exists  between  them,  and, 
where  a  husband  obtains  possession  of  the  separate  money  or 
property  of  his  wife,  it  must  appear  from  all  tiie  circumstances 
that  the  wife  intended  to  make  a  gift  of  it  to  him.'' 

In  the  case  from  which  we  have  last  quoted,  it  was  decided 
that  where  the  notes  for  the  purchase  money  of  her  land  were 
taken,  payable  to  the  husband,  with  the  wife's  consent,  but  at 
his  suggestion,  the  law  would  presume,  nevertheless,  that  he 
thus  took  her  separate  estate  as  her  trustee,  and  not  for  his  own 
benefit. 

In  Denny  v.  Denny;  123  Ind.  240,  the  holding  in  Hileman  r. 
Hileman,  85  Ind.  1,  is  reaffirmed,  and  the  distinction  between 
the  income  and  the  principal  of  the  fund  is  clearly  drawn.  It 
is  there  decided  that  where  the  husband,  with  the  consent  of  the 
wife,  receives  and  uses  her  separate  income  for  the  benefit  of  the 
family,  a  gift  will  be  presumed,  but  it  is  said,  "A  well-established 
distinction  ejdsts^  however,  when  the  husband  receives  and  ap- 
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propriates  the  corpus  or  principal  of  hit  wife'a  separate  prop- 
erty/' 

The  trust  and  oonfidenoe  ordinarily  reposed  by  the  wife  in  the 
husband,  her  natural  reliance  and  dependence  upon  him  for  the 
management  of  her  business;  the  fact  that  as  a  rule  the  husband 
is  possessed  of  general  business  experience,  while  the  experience 
of  the  wife  is  usually  limited;  all  these  considerations  sustain  us 
in  the  conclusion  that  where  the  wife  voluntarily  delivero  her 
money  to  the  husband,  the  law  presumes  that  he  takes  it  as  trus- 
tee for  her,  and  not  as  a  gift,  even  though  there  be  no  express 
promise  to  repay. 

^^  There  are  some  cases  maintaining  a  different  doctrine,  but 
we  do  not  believe  them  to  be  in  harmony  with  the  legislation  or 
the  judicial  interpretation  of  our  state.  Nor  is  the  mere  fact 
that  the  husband  in  this  case,  with  her  consent,  used  the  money 
in  building  a  family  residence  on  his  land,  in  itself  auffident^  as 
the  case  oomes  to  us  on  a  special  finding,  to  rebut  and  oyerthrow 
this  presumption.  This,  taken  in  connection  with  other  circnm- 
stances,  such  as  the  respective  values  of  their  estates,  failure  to 
assert  any  claim  for  a  long  period  of  time,  and  any  others  which 
might  throw  light  on  the  intentions  of  the  parties,  might  justify 
a  trial  court  in  drawing  the  inference  of  fact  that  a  gift  was  in 
truth  intended,  but  no  such  intention  is  found  by  the  facts  in 
this  case,  and  such  intention  is  an  essential  element  of  appel- 
lant's case,  and  nnist  be  specifically  found  befoie  the  opposite  pire- 
sumption  can  be  deemed  overcome. 

There  is,  in  our  judgment,  sufiicient  evidence  to  sustain  the 
findings.  The  claim  was  not  barred  by  the  statute  of  limita- 
tions, which  does  not  run  as  to  dealings  between  husband  and 
wife:   Bamett  v.  Harshbarger,  105  Ind.  410. 

The  claim  was  stated  with  sufficient  accuracy  to  enable  the 
appellee  to  recover  on  the  proof  made:  Hileman  v.  Hileman,  85 
Ind.  1. 

In  presenting  claims  against  estates,  it  is  sufficient  if  the  state- 
ment shows  the  nature  and  amount  of  the  claim  with  sufficient 
precision  to  bar  another  action,  and  show  a  prima  facie  right  to 
recover:  Lockwood  v.  Bobbins,  125  Ind;  398;  Doan  v.  Dow,  8 
Ind.  App.  324. 
We  find  no  error  in  the  record. 
Judgment  affirmed. 

HUSBAND  AND  WIFR— PROCEEDS  OF  WIFE'S  9BIPARATB 
ESTATE,  WHETHER  HER  SEPARATE  PROPERTY.— Profits  pro- 
duced by  the  labor  and  sklU  of  married  woman  in  the  use  of  her  sep- 
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arate  estate  while  IlTlngr  with  her  huahand  are  a  part  of  snch  estate: 
Trapnell  t.  Conklyn,  37  W.  Va.  242;  38  Am/ St.  Rep.  30,  and  note. 
The  proceeds  of  the  sale  of  property  devised  to  a  wife  are  her  sep- 
arate property:  Huston  v.  Curl,  8  Tex.  239;  58  Am.  Dec.  110;  Klrk- 
patrick  ▼.  Buford,  21  Ark.  268;  76  Am.  Dec.  863,  and  extended  note. 
In  which  Is  discussed  at  len^h  the  question  as  to  what  property  is 
the  separate  property  of  the  wife  under  the  statutes  of  the  seyeral 
American  states. 

HUSBAND  AND  WIFB-INDBBTEJDNKSS  BETWEEN.— The  re- 
ce|>tion  and  use  t»y  a  husband,  in  his  business  of  the  proceeds  of  his 
wife's  land  Implies  a  promise  to  repay  her,  and,  as  between  them^ 
creates  a  valid  indebtedness:  Riley  y.  Vaughan,  116  Mo.  160;  38  Am. 
St.  Rep.  686,  and  note.  A  loan  W  a  wife  to  her  husband  out  of  her 
seiiorate  estate,  to  be  valid  ns  a  loan,  must  be  accom«panled  with  an 
express  promise  of  repayment  made  at  the  time.  Otherwise  it  is  pre- 
sumed to  be  a  gift:  Bennett  y.  Bennett,  87  W.  Va.  886;  88  Am.  8t. 
Rep.  47,  and  note. 

HUSBAND  AND  WIPE.— THE  STATUTE  OF  LIMITATIONS 
does  not  run  against  claims  between  husband  and  wife:  Fawcett  y. 
Faweett,  85  Wis.  832;  89  Am.  St.  Rep.  8^,  and  note. 

EXECUTORS  AND  ADMINISTRATORS-CLAIMS  AGAINST 
ESTATE— SUFFICIENCY.— It  is  sufficient  to  file  a  note,  executed  by 
one  deceased,  against  his  estate  without  accompanying  the  same  with 
a  formal  complaint:  Garrlgus  y.  Home  etc  Bilsslonary  Soc,  8  Ind. 
'A.pp.  91;  50  Am.  St  Rep.  262,  and  note. 


Hamilton  u  Fbaby. 

[8  Indiana  Appeals,  615.] 

DAMAGES.— BREACH  OF  CONTRACT  or  coyenant  entlUes 
the  Injured  party  to  recoyer  such  damages  only  as  proximately  re- 
sults from  such  breach  and  were  within  the  contemplation  of  the 
parties  when  the  contract  was  entered  into.  Remote  and  speculatlye 
damages  cannot  be  recovered. 

LANDLORD  AND  TENANT- BREACH  OP  COVENANT  TO 
REPAIR— DAMAGES.— If  a  landlord  coyenants  with  his  tenant  to  re- 
pair and  put  in  safe  condition  an  excavation  existing  on  the  prem- 
ises at  the  time  they  are  leased,  but  fails  and  refuses  to  make  such 
repairs  after  repeated  requests,  and  the  tenant  while  performing  nec- 
essary domestic  duties  falls  Into  the  excavation  and  is  injured,  he 
cannot  recover  damages  therefor  in  an  action  for  breach  of  covenant 
to  repair;  such  damages  arc  too  remo>te  and  consequential. 

LANDLORD  AND  TENANT-BREACH  OF  COVENANT  TO 
REPAIR— DAMAGES.— Upon  the  failure  of  a  landlord  to  keep  his 
covenant  to  make  repairs  upon  the  leased  premises  after  rei>eated  re- 
quests to  do  so,  the  tenant  may  make  the  necessary  repairs  himself, 
and  charge  their  cost  to  the  landlord;  but  as  it  is  his  duty  to  reduce 
the  damages  as  much  as  reasonably  lies  in  his  power,  he  is  not  per- 
mttted  to  allow  the  defect  in  the  premises  to  remain,  being  himself 
fully  cognizant  thereof,  and  then  sue  to  recover  damages  for  an  acci- 
dent resulting  from  the  dangerous  condition  of  the  property. 

LANDLORD  AND  TENANT- BREACH  OP  <X)VENANT  TO 
REPAIR— DAMA6ES.—Although  a  landlord  is  clearly  guilty  of  a 
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I)reach  of  covenant  to  repair  the  leased  premises,  the  tenant  cannol 
remttin  Inactive  and  allow  special  damages  to  accrue,  and  recover 
tlivm  from  the  landlord,  when,  at  eU^rht  expense,  he  might  have 
Averted  the  injurious  consequences  complained  of. 

IaANDLORD  and  tenant— safety  op  PEBMISBS.-A 
landlord  does  not  Insure  the  safety  of  the  premtoes,  nor  does  he  Im- 
pllediy  warrant  them  to  be  inhahital:^  or  fit  for  certain  uses,  and,  ai 
a  general  rule,  the  tenant,  under  the  maxim,  caveat  emptor,  assumes 
All  risks  Incident  to  the  occupancy. 

LANDLORD  AND  TENANT— LATENT  DEFECTS  IN  FBEM- 
ISES.— A  landlord  is  liaJt>le  to  his  tenant  for  injury  arising  from  the 
fact  that  the  premises  contain  some  hidden  defect  or  defects,  or  are 
infected  with  some  noxious  disease,  rendering  them  dangerous  or  on- 
inbabitable,  and  of  which  dangerous  elements  or  defects  the  landlord 
had  some  knowledge  or  information,  but  which  were  not  open  to  the 
view  of  the  tenant  and  of  which  he  was  ignorant 

LANDIvORD  AND  TENANT-LIABILITY  FOR  FAXLURB  TO 
MAKE  REPAIRS.— A  landlord  is  liable  to  his  tenant  for  injury,  if 
the  former,  though  not  bound  to  do  so,  undertakes  to  make  r^win, 
and  makes  them  in  so  negligent  a  manner  as  to  produce  injury,  or  if 
he  has  covenanted  to  make  repairs  and  upon  being  notified  has  re- 
peatedly promised  and  led  the  tenant  to  believe  in  good  faith  that  bs 
will  make  them. 

LANDLORD  AND  TENANT— DELFECTIYB  PREBilSBe^ 
DAMAGES.— A  tenant  who,  with  full  knowledge  of  the  existence  of 
au  excavation  on  the  leased  premises  before  he  takes  possession,  con- 
tinues to  occupy  them  in  such  condition  during  the  period  of  the 
le«]sc.  and  after  the  landlord  upon  repeated  demands  has  failed  and 
refused  to  put  such  excavation  in  a  safe  condition,  cannot  recover  in 
an  action  of  tort  for  injury  received  from  falling  into  such  excava- 
tion, especially  when  the  landlord  practices  no  concealment,  fraud,  or 
deception  upon  the  tenant,  and  the  cause  of  injury,  Af  latent.  Is  not 
known  to  the  landlord  any  more  than  to  the  tenant. 

LANDLORD  AND  TENANT- DEFECTIVE  PREMISBS^ 
DAMAGES— NEGLIGENCE.— A  tenant  cannot  recover  up<m  tort  for 
negligence  against  the  landlord  for  failure  to  repair  the  leased  prem- 
ises, or  in  failing  to  disclose  a  defect  therein,  if  the  tenant  is  also 
guilty  of  negligence  in  not  avoiding  danger  arising  from  the  ezlstenos 
of  such  defect. 

T.  B.  Adams  and  I.  Carter,  for  the  appellant. 

A.  C.  Harris,  K.  M.  Herd,  and  E.  K.  Adams,  for  the  appellee. 

***  BEINHARD,  J.  This  case  was  tried  in  the  court  below, 
upon  the  second  paragraph  of  the  complaint,  to  which  a  de- 
murrer was  overruled. 

The  appellee  was  the  tenant  of  the  appellant,  in  a  dwelling- 
house  owned  by  the  latter.  The  action  was  for  the  recovery  of 
damages  for  a  personal  injury  sustained  by  appellee  while  in  the 
occupancy  of  the  premises.  The  trial  was  by  a  jury,  and  there  was 
a  verdict  in  favor  of  the  appellee  for  two  thousand  five  hundred 
dollars,  upon  which,  over  appellant's  motion  for  a  new  trial,  and 
other  motions,  jud^ent  was  rendered. 

The  overruling  of  the  demurrer  is  the  fiist  specification  of 
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error.  The  substance  of  the  paragraph  of  complaint  to  whioh 
the  demurrer  was  addressed^  is  ea  follows:  That  on  the  twenty- 
eecond  day  of  Februaiy,  1890^  the  appellee  leased^  in  writings 
from  the  appellant  the  premises  described;  that  by  the  terms  of 
the  lease,  appellee  was  to  pay,  as  rent  therefor,  the  sum  of  eight 
dollars  and  thirty-three  cents  per  month,  in  advance;  that  the 
tenancy  was  to  begin  on  said,  date,  and  to  continue  for  six  months 
thereafter;  that  she  was  to  keep  the  property  in  good  condition, 
not  sublet  the  same,  and  to  give  possession  theieof  at  the  end  of 
Biz  months.  A  copy  of  the  lease  was  filed  with  this  paiagraph 
of  complaint,  as  exhibit  '^A.'^ 

It  is  further  alleged  that  appellee  did  not  take  possession  under 
the  lease  on  said  day,  and  that  after  the  execution  of  the  lease, 
and  before  appellee  took  possession  ®^^  of  the  prop^y,  it  was 
agreed  between  the  parties  that  appellee  should  not>  and  would 
not,  be  required  to  pay  the  first  month^s  rental  until  she  had 
taken  full  possession. 

It  is  then  averred  that  there  was  at  that  time,  and  for  several 
months  subsequent  thereto,  located  upon  said  lot>  and  in  the 
rear  of  said  house,  a  circular  excavation,  about  five  feet  in  depth 
and  about  seven  feet  in  diameter,  which  appellant  had  caused  to 
be  made,  intending  thereby  to  make  a  cistern;  that  a  portion  of 
the  said  dwelling-house  was  Vhea  badly  in  need  of  being  papered, 
the  walls  being  smoked  and  dingy  in  appearance;  that  after  the 
signing  of  said  lease,  to  wit,  on  the  twenty-fourth  day  of  Feb- 
ruary, 1890,  and  before  any  act  had  been  done  thereunder,  and 
before  possession  had  been  taken  by  the  appellee,  and  before 
there  was  any  breach  of  the  terms  of  said  lease  by  either  party, 
appellee  having  discovered  for  the  first  time  the  excavution  afore- 
saidy  and  the  condition  of  the  walls  aforesaid,  refused  to  take 
possession  of  said  premises  under  the  said  lease,  or  to  pay  any 
sum  of  money  as  rental  for  said  premises  under  said  lease,  or  to 
comply  with  any  of  the  terms  of  said  contract;  that  thereupon, 
and  upon  said  day,  appellee  and  appellant  entered  into  a  parol 
modification  of  eaid  lease,  as  follows:  That  the  said  Hamilton,  to 
induce  appellee  immediately  to  take  possession  of  said  premises  as 
his  tenant,  and  to  pay  him  the  said  rental  therefor,  then  and  there 
agreed  with  appellee  that  if  she  would,  on  that  day,  take  posses- 
sion of  said  premises  and  continue  as  tenant  therein  for  the  said 
period  of  six  months,  at  the  rate  and  under  the  terms  mentioned 
in  said  lease,  and  if  she  would,  on  that  day,  pay  him  the  sum  of 
eight  dollars  and  thirty-three  cents  in  cash,  as  the  first  month's 
rental,  that  he  would  immediately  thereafter  finish  said  excava- 
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tion  And  znake  a  good  dertem^  by  maHng  the  same  deeper  and 
walling  up  the  same^  and  would  ^^®  cover  up  and  repair  the  said 
excayation  so  that  the  same  would  and  could  not  endanger  the 
liyes  or  bodies  of  persons  who  should  go  upon  said  lot  or  in  prox- 
imitj  to  the  place  where  the  ezcayation  existed;  that  appellant 
also  agreed  to  paper  said  house  and  put  the  whole  thereof  in 
good  condition  for  the  use  of  the  appellee^  who  desired  the  use 
of  all  of  said  property  for  a  dwelling  for  himself  and  family;  that 
thereupon,  and  before  appellee  had  taken  possession  of  said  prop- 
erty, she  paid  the  appellant  the  sum  of  eight  dollars  and  thirty- 
three  cents,  and  immediately  thereafter  went  into  the  possession 
of  said  premises  under  said  lease  and  said  modification  thereoff, 
and  occupied  the  same  under  said  lease,  as  modified^  for  and  dui^ 
ing  the  period  aforesaid,  for  all  of  which  she  fully  paid  appellant 
at  the  rate  aforesaid,  and  in  all  things  fully  performed  her  part 
of  said  agreement  and  the  said  modification  thereof;  that  at  the 
time  of  said  renting,  and  during  the  period  of  said  tenancy,  the 
appellant  had  located  and  maintained,  near  the  edge  of  said  exca- 
ration,  a  well,  in  which  was  a  pump,  from  which,  under  said 
lease,  appellee  obtained  water  for  domestic  purposes,  said  weU 
being  the  only  place  on  said  lot  from  which  water  could  be  oh- 
tained;  that  appellant  complied  with  his  said  agreement  to  paper 
the  walls  of  the  said  house,  but  that,  although  often  requested  bo 
to  do,prior  to  the  injuries  herein  set  out,he  neglected  and  refused 
to  complete  said  cistern,  and  allowed  the  same  to  remain  in  the 
unfinished  condition  aforesaid  during  the  whole  of  said  period  of 
six  months;  that  heretofore,  to-wit,  on  the  twenty-sixth  day  of 
July,  1890,  and  in  the  nig'htr-time,  and  while  appellee  was  pru- 
dently and  carefully  trying  to  get  some  needed  water  from  said 
well  by  means  of  said  pump,  and  while  she  was  standing  upon  the 
ground  near  said  excavation,  and  no  nearer  than  was  necessary  in 
order  to  get  said  water,  she  being  near  to  said  pump  and  in  the 
proper  place  to  get  water  therefrom,  ****  the  earth  surrounding 
said  excavation,  and  upon  which  she  was  standing,  caved  and  fell 
into  said  excavation  so  suddenly  and  unexpectedly  to  her  that^ 
without  any  fault  or  negligence  on  her  part,  she  was  thereby  pre- 
cipitated and  thrown  violently  and  with  great  force  into  said 
excavation,  and  upon  a  piece  of  timber  lying  at  the  bottom 
thereof,  resulting  in  serious  bodily  injury  to  her,  as  hereinafter 
set  out;  that  said  excavation  was  made  as  set  out,  and  without  any 
walls  or  other  barriers  thereto, whereby  said  adjoining  earth  could 
be  held  in  place,and  that  by  reasonof  the  same  remaining  in  such 
condition  during  the  period  aforesaid,  the  earthen  walls  of  said 
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excavation  had  become^  at  Uie  time  of  8aid  injxiiy,  so  xmdermined 
and  in  such  dangerous  condition  as  to  result  in  the  injury  afore- 
said, which  condition  was  perceptible  to  appellant;  that  appellee 
had  no  knowledge,  prior  to  said  injury,  that  the  earth  surround- 
ing said  ezcavation  was  in  said  undermined  and  dangerous  con- 
dition, and  she  believed,  up  to  said  timie,  that  the  same  was  firm 
and  would  support  her  weight  thereon;  that  by  reason  of  said  fall, 
appellee  sustained  the  following  injuries,  to-wit: 

Then  ioUow  a  description  of  the  injuries  and  an  averment 
that  fbe  same  were  not  caused  by  the  act,  faulty  or  negligence  of 
the  appellee,  but  weore  wholly  the  result  of  the  said  wrongful  and 
negligent  acts  of  appellant. 

The  complaint  then  proceeds  to  specify  the  damages,  and  con- 
ohtdes  with  a  prayer  for  five  thousand  dollars  judgment. 

A  copy  of  the  lease  is  set  out,  and,  as  indicated  in  the  com- 
plaint, it  contains  no  stipulation  for  the  making  of  repaiiiB  on 
the  part  of  the  appellant  Assuming  that  the  nLodified  agree- 
ment was  such  as  obligated  the  appellant  to  place  the  excavation 
m  a  condition  of  safety,  does  the  appellee  show  hefrself  entitled, 
by  the  averments  of  the  complaint,  to  the  remedy  here  pursued? 

•■^  Appellee's  counsel  construe  the  action  to  be  upon  the  con- 
tract to  repair.  As  such,  is  the  complaint  sufficient?  Without 
an  express  agreement  to  make  repairs,  it  does  not  devolve  upon 
the  landlord  to  do  so.  This  is  conceded.  Assuming  that,  in 
the  present  case,  there  is  such  an  i^reement,  what  redress  is  the 
tenant  entitied  to  for  a  breach  of  the  obligation? 

Appellant's  counsel  contend  that  in  such  case  the  tenant  may 
either  abandon  the  premises,  or  make  the  repairs  himself  and 
reooup  the  expense  therefor  in  an  action  by  the  landlord  for  rent. 

On  the  other  hand,  the  appellee's  position  is,  that  the  tenant 
need  not  pursue  either  of  these  remedies,  but  may  sue  in  dam- 
ages and  recover  for  any  injury  proximately  flowing  from  the 
breach  of  the  covenant:  Taylor  on  Landlord  and  Tenant,  sec. 
330;  Buck  v.  Rodgers,  39  Ind.  222;  MoCoy  v.  Oldham,  1  Ind. 
App.  372;  60  Am.  St.  Eep.  208.  That  this  position  is  well 
taken,  we  shiEdl  not  undertake  to  controvert 

It  may  be  stated,  as  a  general  rule,  tiiat  for  a  breach  of  con- 
tract in  any  case  the  injured  party  is  entitled  to  recover  such 
damages  only  as  proximately  resulted  from  the  breach,  and  were 
irithin  the  contemplation  of  the  parties  when  the  contract  was 
entered  into.  Damages  which  are  remote  and  speculative  cannot 
be  recovered:  6  Am.  &  Eng.  Ency.  of  Law,  13. 

In  this  respect^  the  rule  is  not  different  from  what  it  would  be 
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if  the  contract  to  repair  had  been  between  the  tenant  and  a  me- 
chanic or  workman  employed  by  her  to  do  the  work.  The  only 
damages  recoyerable  in  such  case  would  be  the  difference  be- 
tween the  price  agreed  upon  and  the  actual  cost  of  the  work  if 
the  employer  had  hired  another  to  do  it,  and^  possibly^  such  other 
damages  as  were  sustained  by  reason  of  the  delay.  This  would 
be  especially  true  if  the  employ^  had  repudiated  the  oontract 
^^^  after  reasonable  notice  to  her,  or  had  positively  refused  to 
perform  it;  for,  upon  such  refusal,  it  would  have  been  the  privi- 
lege of  the  employer  to  treat  the  contract  as  rescinded,  and  fihe 
could  have  hired  the  work  to  be  done  by  another. 

We  shall  not  undertake  to  assert  that  if  the  employ^  had  re- 
peatedly promised  to  do  the  work  upon  being  requested  to  do 
60,  and  had  thus  led  the  employer  to  rely  upon  his  carrying  out 
the  promise,  he  might  not  be  held  liable  as  for  special  and  con- 
sequential damages,  even  for  a  personal  injury  incurred  under  the 
circumstances  of  the  present  case.  But  even  then  there  could 
be  no  recovery,  unless  the  employer  had  done  all  that  she  reason- 
ably could  do  to  reduce  the  damage  as  much  as  practicable. 

Applying  this  rule  to  the  case  in  hand,  it  may  be  conceded  that 
there  are  circumstances  under  which  a  tenant  may  recover  special 
and  consequential  damages  for  the  breach  of  the  landlord's  cove- 
nant to  repair.  Thus  it  was  held  in  Buck  v.  Bodgers,  39  Ind. 
222,  that  where  the  landlord  had  agreed  to  furnish  his  tenant  a 
sufficient  quantity  of  rails  to  keep  his  fences  in  repair,  eo  as  to 
protect  the  crops,  and  had  failed  to  do  so,  and  the  cattle  had 
broken  in  and  destroyed  the  crops,  the  landlord  was  liable  to  the 
tenant  for  the  damages  occasioned  by  the  injury  to  the  crops.  But 
this  and  other  similar  holdings  are  predicated  upon  the  supposi- 
tion that  the  tenant  or  lessee  had  used  such  reasonable  means  as 
were  in  his  power  to  prevent  or  lessen  the  damages.  The 
supreme  court  has  repeatedly  declared  and  given  effect  to  this 
principle,  and  in  a  very  recent  case  has  expressly  decided  that  the 
case  of  Buck  v.  Eodgers,  39  Ind.  222,  was  determined  in  full 
recognition  of  the  same:  Hendry  v.  Squier,  126  Ind.  19. 

In  the  case  just  cited,  the  lessor  had  agreed  to  place  a  new  roof 
upon  the  storehouse  of  which  the  lessee  was  *^  the  occupant 
with  a  stock  of  goods.  By  the  failure  of  the  lessor  to  comply 
with  his  covenant,  the  lessee's  goods  were  damaged  by  a  leak  in 
the  roof,  for  which  he  sued  the  lessor  for  damages.  The  com- 
plaint averred  that  the  tenant  had  repeatedly  requested  the  land- 
lord to  make  the  repair,  but  that  the  latter  had  failed  and  re- 
fused to  do  so.    It  was  held -that,  imder  these  circumstances,  the 
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tenant  could  not  recover  the  damages  occasioned  by  the  injury  to 
his  goods;  that,  upon  the  landlord's  refusal^  he  Bhould  have  made 
the  repairs  himself  and  charged  them  to  the  landlord. 

It  is  ayerred  in  the  paragraph  of  oomplaint  untler  considera- 
tion that  the  appellant^  ^'although  often  requested  so  to  do^  prior 
to  tlie  injuries  herein  set  out^  neglected  and  refused  to  complete 
said  cistern,  and  allowed  the  same  to  remain  in  the  unfinished 
condition  aiforeeaid,  during  the  whole  of  said  period  of  six 
months.'' 

It  was  said  in  the  case  of  Hendry  ▼.  Squier,  126  Ind.  19:  '^\8 
shown  by  the  ayerments  in  the  pleading,  the  condition  of  this 
roof  was  well  known  to  the  appellant  long  before  the  time  when 
the  landlord  was  to  repair  it  by  putting  on  a  new  roof.  And  it 
is  further  ayerred  that  the  appellant  requested  the  repaiis  to  be 
made,  and  the  appellees  refused  to  make  the  repairs.  This  gaye 
the  appellant  the  right  to  make  the  necessary  repairs  and  charge 
them  to  appellees:  Hopkins  y.  Batliff,  115  Ind.  213.  Certainly, 
after  such  refusal  appellant  could  not  yoluntarily  permit  his 
goods  to  remain  in  the  building  and  suffer  injury,  and  recover 
the  damage  from  the  appellees.  Yet,  under  these  circumstances, 
the  appellant  allows  his  goods  to  remain  in  this  end  of  the  build- 
ing, and  be  damaged  by  the  rainfall,  when,  for  aught  that  appears 
in  the  pleading,  it  would  have  been  a  small  expense  to  have  re- 
paired it,  or  that  even  a  new  roof  upon  *^*  the  building  would 
have  cost  much  less  than  the  damages  sustained  to  the  goods/' 

In  this  particular  the  case  at  bar  does  not  differ  materially 
from  the  case  cited.  In  both  cases,  the  pleading  showed  that  the 
landlord  had,  long  before  the  injury,  refused  to  make  the  xepairs. 
Where  this  is  the  case,  it  would  seem  to  be  fruitless  for  the  ten- 
ant longer  to  rely  upon  the  landlord's  promise.  He  would  have 
the  right  to  make  the  necessary  repairs  himself  and  charge  their 
cost  to  the  landlord.  Under  tiie  principle  that  it  is  his  duty  to 
reduce  the  damages  as  much  as  reasonably  lies  in  his  power  to 
do  so,  he  could  not  be  permitted  to  allow  the  defect  in  the 
premises  to  remain,  being  himself  fully  cognizant  of  the  same, 
and  then  sue  for  the  accident  resulting  from  the  dangerous  con- 
dition of  the  property. 

The  case  under  consideration  cannot  be  distinguished  from 
the  one  cited  by  saying  that  in  the  latter  case  the  tenant  might 
have  removed  his  goods  to  another  part  of  the  building.  The 
court  does  not  base  its  conclusion  upon  this  fact.  It  holds  that, 
under  such  drenmstances^  his  remedy  was  to  make  the  repairs 
and  charge  them  to  the  landlord.    This  ruling  does  not  conflict 
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'with  tlie  cases  -which  decide  that  the  tenant,  instead  of  making 
such  repairs  himself,  might  recover  in  damaged  the  diminution 
of  the  value  of  the  rent  during  the  time  the  premises  remain  out 
of  repair.  While  in  such  cases  the  landlord  is  clearly  guiliy  of 
a  violation  of  his  contract,  the  tenant  cannot  remain  inactive 
and  allow  special  damages  to  accrue,  and  recover  them  from  the 
landlord,  when,  at  slight  expense,  he  might  have  averted  the  in- 
jurious consequences  complained  of. 

The  principle  adverted  to  applies  not  only  to  hreaches  of  con- 
tracts, hut  to  torts  as  well.  *1n  case  of  wrongful  injury  to  per- 
son or  property,  the  injured  party  is  reqidred  to  use  reasonable 
exertion  to  lessen  or  moderate  the  resulting  •**  damage": 
1  Sutherland  on  Damages,  sec  90,  and  oases  cited  in  second 
edition. 

As  we  have  stated,  the  appellee  treats  this  case  as  though  the 
complaint  declared  upon  a  breach  of  contract  and  not  upon  tort. 
But  it  is  our  opinion  that  such  damages  are  not  the  natural  and 
ordinary  result  of  a  breach  of  the  covenant,  and  were  not  in  con- 
templation of  the  parties  when  the  contract  was  entered  into. 
Such  damages  are  too  remote  and  speculative;,  and  could  only  be 
recovered  as  special  and  consequential  damages^  under  drcum- 
stances  hereinbefore  adverted  to. 

We  think  if  there  is  any  liability  under  the  facts  set  up  in  the 
complaint,  it  must  be  upon  the  theory  of  negligence,  as  upon  tort 
To  determine  whether  or  not  there  was  actionable  negligence,  it 
must  first  be  ascertained,  what,  if  any,  duty  the  appellant  owed 
the  appellee,  and  the  manner  in  which  the  appellant  failed  to 
discharge  such  duty.  The  duties  owing  by  a  landlord  to  his  ten- 
ant are  various,  but  they  are  limited.  The  landlord  does  not  in- 
sure the  safety  of  the  premises,  nor  does  he  im.pliedly  warrant 
them  to  be  inhabitable  or  fit  for  certain  uses,  and,  as  a  general 
rule,  the  tenant,  under  the  maxim,  caveat  emptor,  assumes  ail  the 
risks  incident  to  the  ocoupancy,  having  complete  control  and 
dominion  over  the  premises.  To  this  general  rule  there  are,  how- 
ever, several  exceptions.  Thus  the  landlord  is  liable  where  the 
premises  contain  some  hidden  defect  or  defects,  or  are  infected 
with  some  noxious  disease,  rendering  them  dan^rous  or  un- 
inhabitable, end  of  which  dangerous  elements  or  defects  the  land- 
lord had  some  knowledge  or  information,  but  which  were  not 
open  to  the  view  of  the  tenant,  and  of  wWch  he  was  ignorant  or 
uninformed.  And  so  the  landlord  is  answerable  where  he  con- 
trols or  retains  possession  of  a  portion  of  the  premises,  or  a  por- 
tion is  used  in  common  by  two  or  more  tenants,  and  an  ^^  in- 
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jury  occurs,  ihrougli  some  negligence  or  fault  of  the  landlord, 
upon  that  portion  orer  which  he  has  the  control,  or  which  as  used 
in  common.    Still  another  instance  of  liability  on  libe  part  of 
the  owner  is  where  he,  though  not  bound  to  do  so,  undertakes  to 
make  repairs,  and  makes  them  in  so  negligent  or  unskillful  a 
manner  as  to  produce  injury  to  the  tenant.    Also,  where  the 
landlord  has  coyenanted  to  make  repairs,  and,  upon  being  noti- 
fied, has  repeatedly  promised  and  led  the  tenant  to  believe  in 
good  faith  that  he  will  make  them.    The  liability  of  the  lessor 
in  these,  and  perhaps  other,  instances  arises  from  the  principle 
that  he  owes  the  lessee  a  duty,  and  if,  by  the  lessor's  failure  or 
negligence  to  discharge  such  duty,  and  without  any  contributing 
fault  of  the  lessee,  the  latter  sustains  injury,  a  right  of  action 
arises  in  favor  of  the  lessee  or  tenant,  for  the  damages  sustained: 
Buswell  on  Personal  Injuries,  sec.  82,  et  seq;  1  Taylor  on  Land- 
lord and  Tenant,  8th  ed.,  sec.  175  a;  1  Wood  on  Landlord  and 
Tenant,  2d  ed.,  sec.  379;  Lucas  v.  Coulter,  104  Ind.  81;  Deller  t. 
Hofferberth,  127  Ind.  414;  Puroell  v.  English,  86  Ind.  34;  44 
Am.  Bep.  255;  Toole  v.  Beckett,  67  Me.  544;  24  Am.  Rep.  54; 
Gregor  v.  Cady,  82  Me.  131;  Kirby  v.  Boylston  Market  Assn., 
14  Gray,  249;  74  Am.  Dec.  682;   Bowe  v.  Hunking,  135  Mass. 
380;  46  Am.  Rep.  471;  Minor  v.  Sharon,  112  Mass.  477;  17  Am. 
Rep.  122;   Gill  t.  Middleton,  105  Mass.  477;   7  Am.  Rep.  548; 
Wellington  t.  Downer  etc.  Oil  Co.,  104  Mass.  64;  Cowen  v.  Sun- 
derland, 145  Mass.  363;  1  Am.  St.  Rep.  469;  Willy  ▼.  Mulledy, 
78  N.  T.  310;  34  Am.  Rep.  536;  Cesar  v.  Karutz,  60  N.  Y.  229; 
19  Ahl  Rep.  164;  McAlpin  v.  Powell,  70  N.  Y.  126;  26  Am.  Rep. 
655;  Arnold  v.  Clark,  13  Jones  &  S.  252;  45  N.  Y.  Sup.  Ct.  252; 
Flynn  v.  Hatton,  43  How.  Pr.  333;  Butler  v.  Gushing,  46  Hun, 
521;  Snyder  t.  Gordrai,  46  Hun,  538;  Kabus  v.  Frost,  18  Jones 
&  S.  72;  50  N.  Y.  Sup.  Ct.  72;  Scott  t.  Simons,  54  K  H.  426; 
Little  v.  McAdaras,  38  Mo.  App.  187;  Reichenbacher  v.  Pah- 
meyer,  8  111.  App.  217;  Mendel  t.  Pink,  8  HI.  App.  378;  Polack 
v.  Pioche,  «^  35  Cal.  416;  95  Am.  Dec.  115,  with  notes;  Godley 
T.  Hagcr^,  20  Pa.  St.  387;  59  Am.  Dec.  731. 

The  appellee  admits,  in  her  complaint,  that  she  knew  of  the 
existence  of  the  ezcavation  even  before  she  took  possession  of  the 
premises,  and  with  such  knowledge  continued  to  occupy  the  prop- 
erty for  the  period  of  six  months,  though  the  appellant  had, 
upon  demand,  failed  and  refused  to  make  the  repair  which  he 
had  covenanted  to  make.  The  appellant  could  not  have  given 
the  appellee  any  more  information  of  the  defect  than  she  admits 
she  possessed.    To  avoid  this  dilemma,  she  undertakes  to  aver 
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th&t  the  Iddden  portion  of  the  defect  consisted  in  {he  roinoos 
condition  of  the  banks  of  the  ezcaT&tiony  and  not  in  the  excava- 
tion itself^  end  she  insists  that  it  was  the  duty  of  the  appellant  to 
hsTO  disclosed  these  to  her.  She  does  not  ayer  that  the  appel- 
lant had  any  peculiar  knowledge  of  these  other  than  she  had  her- 
self; at  least,  the  facts  pleaded  show  that  she  had  ample  time  and 
opportunity  for  inTestigation,  and  there  is  no  pretense  that  the 
appellant  practiced  any  fraud  or  deception  upon  her  in  connec- 
tion with  the  condition  of  the  walls  of  the  excayation.  It  must 
be  clear^  therefore^  that  if  the  cause  of  the  injury  was  a  latent, 
and  not  a  patent,  danger,  it  was  no  more  patent  to  the  owner 
than  to  the  lessee,  and  it  does  not  appear  wherein  he  violated  any 
duty  in  failing  to  apprise  her  of  the  same.  If  we  should  treat 
the  complaint,  therefore,  upon  the  theory  of  a  latent  defect^  we 
encounter  the  insurmountable  obstacle  that  it  fails  to  show  the 
appellant  guilty  of  any  negligence;  and  hence,  whether  the 
appellee  was  guilty  of  contributoiy  negligence  or  not,  there  is  no 
right  of  action:  See  Buswell  on  Personal  Injuries,  sec.  84;  Tay- 
lor on  Landlord  and  Tenant,  sec.  175  a. 

But  if  we  take  the  other  end  of  the  dilemma,  and  say  that  the 
particular  duty  which  the  appellant  owed  the  appellee  ®*^  here 
was  not  to  disclose  to  her  the  existence  of  the  latent  defect  of  the 
banks  of  the  excavation,  but  to  fill  up  the  latter  and  place  the 
premises  in  safe  condition,  we  then  come  back  to  the  other  ob- 
stacle, already  mentioned  in  reviewing  the  complaint  as  upon 
contract,  that  the  appellee  has  failed  to  reduce  or  moderate  the 
damages,  as  she  could  have  done  by  making  the  repairs  herself 
and  charging  them  to  the  appellant. 

In  addition  to  all  this,  it  is  very  questionable,  we  apprehend, 
whether,  under  the  pleading,  she  does  not  show  heiself  guiltjr  of 
contributory  negligence.  The  well  from  which  she  got  water 
was  in  close  proximity  to  the  alleged  dangerous  excavation.  She 
had  occupied  the  premises  with  the  dangerous  excavation  from 
February  to  July.  The  banks  were  not  walled  up,  and  there  was 
nothing  to  prevent  the  changing  seasons  from  having  their  full 
effect  upon  the  earth  surrounding  the  cavity.  The  appellee  was 
bound  to  make  use,  not  only  of  her  senses,  but  also  of  her 
knowledge  and  reasoning  faculties.  She  must  have  known  that 
during  all  this  time  the  earth  constitiuting  these  embankments 
had  become  liable,  under  the  varying  influences  of  the  atmos- 
phere and  the  weather,  to  crumble  and  give  way,  and  hence  it  is 
very  difficult  to  perceive  how  she  could  have  been  free  from  con- 
tributory fault  by  venturing  so  near  to  the  dangerous  pitfalL 
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And  80^  if  we  r^ard  tliia  complaint  as  couBling  upon  tort  for 
negligence^  and  there  was  fault  in  the  appellant  in  failing  to  re- 
pair^ or  in  failing  to  disclose  the  defect^  there  was  likewise  fault 
on  the  part  of  appellee  in  not  avoiding  the  danger. 

From  what  we  have  said,  it  must  be  apparent,  we  think,  that 
we  regard  the  complaint  as  totally  insufficient  to  state  a  cause  of 
action,  either  as  upon  contract,  for  consequential  and  special 
damages,  or  as  upon  tort,  for  •^^  the  negligent  failure  of  the 
appellant  to  perform  his  duty  as  landlord. 

Our  conclusion  is,  that  the  demurrer  should  have  been  sua* 
tained.  In  view  of  this  conclusion,  it  will  not  be  necessary  to 
consider  errors  alleged  to  haye  occurred  after  the  ruling  upon 
the  demurrer. 

Judgment  reyersed. 

Soss,  J.,  was  absent. 

LANDLORD  AND  TENANT— BRBAOH  OF  COVENANT  TO  RE- 
PAIR.—Upon  a  breach  of  a  coyenant  to  repair,  the  tenant  may  repair 
and  recoyer  the  cost  thereof  from  the  landlord,  or  he  may  rely  upon 
the  corenant  and  recoyer  all  damages  proximately  flowing  from  a 
breach  thereof,  regardless  of  the  expense  or  trouble  required  to  make 
flQCh  repairs:  McCoy  y.  Oldham,  1  Ind.  App.  S72;  50  Am.  St.  Rep.  20S, 
and  note.  The  lessor  of  a  warehouse  who  has  coyenanted  to  repair 
must  keep  floors  tight  so  they  will  not  leak.  If  they  were  so  wh«n 
orlginaUy  constructed,  and  If  the  bufiiness  of  the  lessee  requires  It, 
or  he  win  be  liable  to  the  latter,  who  has  done  the  work  himself,  for 
the  cost  thereof:  Ward  y.  Kelsey,  88  N.  Y,  80;  97  Am.  Dec.  773,  and 
and  note. 

LANDLORD  AND  TENANT— SAFETY  OP  PREMISES.— The 
lessee  of  real  property  must  run  the  risk  of  Its  condition,  unless  he 
has  an  express  covenant  on  the  part  of  the  leasor  reg^rdiztg  that  sub- 
ject: Franklin  y.  Brown.  118  N.  Y.  110;  16  Am.  St.  Rep.  744;  Cowen  y. 
Sunderland,  145  Mass.  363;  1  Am.  St.  Rep.  460,  and  note.  Thie  sub- 
ject win  be  found  fully  treated  In  the  notes  to  Byre  y.  Jordan,  88  Am. 
St  Rep.  546;  Ward  y.  Fagin,  20  Am.  St.  Rep.  654,  and  the  extended 
notes  to  Lowell  y.  Spauldlng,  60  Am.  Dec  776-788,  and  Polack  y. 
Fioche,  06  Am.  Dec  118-125. 
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RAPE— ASSAUI/r  TO  COMMIT  ON  A  MINOR.— The  consent 
of  a  minor  child  under  filxteen  yean  of  age  does  not  constitute  a  de- 
fense to  an  Indictment  charging  an  assault  with  Intent  to  commit 
rape  on  her. 

CRIMINAL  LAW-CRUEL  AND  UNUSUAL  PUNISH- 
MENT.—A  statute  subjecting  to  punishment  as  for  rape  every  per- 
mn  haying  carnal  knowledge  of  a  female  child  under  sixteen  years 
of  age  Is  not  unconstitutional  as  prescribing  a  cruel  and  unusual 
punisbment 

CONSTITUTIONAL  IxAW— RAPB^  AGE  OP  CONSENT.— A 
statute  making  It  rape  to  hare  carnal  connection  with  a  female  under 
sixteen  years  of  age,  though  with  her  consent.  Is  not  unconstltih 
tlonal. 

RAPE— KNOWLEDGE  OF  AGE  OF  FEMALE.- Under  a  stat- 
ute making  the  haying  carnal  knowledge  of  a  female  under  sixteen 
yeans  of  age,  rape,  whether  she  consented  or  not,  the  defendant  msy 
be  convicted,  though  he  did  not  know  her  age. 

CRIMINAL  LAW,  COMMISSION  OF  AN  OFFENSE  DIF- 
FERENT FROM  THAT  INTENDED.— If  one  intentionally  oommitfl 
a  crime,  he  Is  responsible  criminally  for  the  consequences  of  the  act, 
though  the  offense  proves  different  from  what  he  intended. 

Two  separate  prosecutions  for  the  crime  of  attempting  to  com- 
mit rape,  one  being  against  Daniel  F.  Murphy,  charging  an  as- 
sault to  commit  rape  on  Emma  Armitage,  and  the  oth^  heing 
against  Edward  Enos  for  a  similar  assault  on  Miriam  Stafford, 
one  of  the  girls  being  fourteen  and  the  other  fifteen  years  of 
age.  In  each  case,  there  was  evidence  tending  to  show  the  con- 
semt  of  the  girl,  and  in  each  defendant  asked  that  1}ie  jury  U 
instracted  to  acquit  if  such  consent  was  proved^  and  also,  unte 

(4M) 
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the  defendimt  knew,  or  had  cause  to  know,  that  tiie  girl  was  not 
sixteen  yean  old.  The  instructions  were  refused,  and  the  juries 
€on?icted  in  both  cases,  and  the  defendants  alleged  exceptions. 

H.  J.  Fuller  and  F.  Y.  Fuller,  for  the  defendants. 

H.  J.  Fuller,  for  the  defendant  in  the  first  case. 

P.  V.  Fuller  and  H.  J.  Fuller,  for  the  defendant  in  the  second 
esse. 

A.  J.  Jennings,  district  attorney,  for  the  oommonwealth. 

•*  KNOWLTON,  J.  These  cases  may  be  considered  together, 
as  substantially  the  same  questions  are  raised  in  both  of  them. 

Under  Public  Statutes,  chapter  202,  sections  27,  28,  the  ques- 
tion whether  an  indictment  for  an  assault  witii  an  intent  to  com- 
mit rape  upon  a  female  child  under  the  age  of  ten  years  can  be 
maintained  if  the  diild  consents  to  what  is  done,  was  yery  fully 
considered  in  Oommonwealth  t.  Booenell,  143  Mass.  32,  and  de- 
cided in  the  affirmative.  This  case  must  be  deemed  to  have  set- 
tled the  law  in  this  common.wealth  in  accordance  with  the  weight 
of  judicial  opinion,  although  there  li  some  conflict  of  authorily 
in  other  jurisdictions. 

The  sevend  acts  in  amendment  of  section  27  abore  cited, 
which  ^  raise  the  age  of  consent  by  girls  to  carnal  connection, 
do  not  assume  to  change  the  nature  of  the  offense  to  wihi<AL  they 
relate.  One  who  unlawfully  carnally  knows  and  abuses  a  female 
child  under  the  age  of  sixteen  years  is  guilty  of  the  same  crime 
under  the  Statutes  of  1893,  chapter  466,  as  one  who  committed 
the  offense  upon  a  child  under  the  age  of  ten  years,  when  Pub- 
lic Statutes,  chapter  202,  section  27,  were  in  force:  Stats.  1886, 
€.  305;  Stats.  1888,  c.  391;  Stats.  1893,  c.  466.  There  is  no  doubt 
of  the  intention  d  the  legislature  to  treat  the  crime  of  having 
carnal  connection  with  a  girl  under  the  age  of  sixteen  years  as 
lape,  even  if  she  gives  her  full  consent  so  far  as  she  is  capable  of 
consenting.  / 

The  defendants  contend  that  the  etaiute  lart  cited  is  in  conflict 
with  article  8  of  the  amendments  to  the  constitution  of  the 
TTnited  States,  and  of  aitide  26  ol  our  declaration  of  rights,  be- 
cause it  provides  for  the  infliction  of  a  cruel  and  unusual  punish- 
ment 

The  first  of  these  articles  has  no  application  to  crimes  against 
the  laws  of  a  state:  Commonwealth  v.  Hitchings,  5  Qxay,  482. 
Without  implying  that  article  26  of  our  declaration  of  rights  is 
•pplicable  to  the  statute  before  us,  it  is  clear  that  the  punish- 
ment prescribed  is  not  cruel  or  unusual  in  kind. 

Am.  St.  Kkp..  You  UI.-82 
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There  it  some  ground  for  the  contention  tiiat  tlie  statute  is  a 
departure  from  the  principles  irhich  lie  at  the  foundation  of  our 
ancient  law  in  regard  to  rape^  and  which  justify  the  treatment  of 
it  as  one  of  the  most  heinous  crimes  that  can  he  committed.  The 
legislation  is  different  in  character  from  the  Statutes  of  1886, 
chapter  329^  and  of  1888,  chapter  311,  which  were  eoacted  for 
the  punishment  and  preyention  of  seduction.    But  whatever  we 
may  'think  of  the  policy  of  a  statute  that  treats  a  girl  fifteen  yea» 
and  eleyen  months  old^  howeyer  mature  she  may  he  in  body  aoid 
mind,  as  if  she  were  incapable  of  committing  the  crime  of  forni- 
cation, and  subjects  a  boy  of  the  same  age  with  whom  she  joins 
in  sexual  intercourse  to  a  possibility  of  the  same  punishment  as 
if  he  were  guilty  of  murder  in  the  second  degree,  the  legislature 
is  ordinarily  the  judge  of  the  expediency  of  creating  new  crimes, 
and  of  prescribing  penalties,  whether  light  orseyere,for  ^prohibited 
acts.    We  cannot  say  that  the  punishment  prescribed  for  this  of- 
fense, when  the  girl  is  nearly  sixteen  years  of  age  and  voluntarily 
participates  in  it,  is  beyond  the  constitutional  power  of  the  I^* 
islature  to  inflict. 

^^  The  presiding  justice  was  asked  to  instruct  the  jury  that, 
unless  the  defendant  knew,  or  had  good  reason  to  beUeye,  that 
the  girl  was  'under  sixteen  years  of  age,  he  could  not  be  con- 
yioted.  How  far  a  mistake  of  fact  in  regard  to  ihe  nature  of  lus . 
act  may  be  availed  of  by  a  defendant  in  a  criminal  case  is  some- 
times a  difficult  question  to  answer.  In  general,  it  may  be  said 
that  there  muat  be  malus  animus,  or  a  criminal  intent.  But  there 
is  a  large  class  of  cases  in  which,  on  grounds  of  public  policy, 
certain  aots  are  made  punishable  without  proof  that  the  defend- 
ant understands  the  facts  that  give  character  to  his  act. 

In  such  cases,  it  is  deemed  best  to  require  everybody  at  his 
peril  to  ascertain  whether  his  act  comes  within  the  legislative 
prohibition.  Among  these  cases  are  prosecutions  for  the  unlaw- 
ful sale  of  intoxicating  liquor,for  selling  adulterated  milk,for  un- 
lawfully selling  naphtha,  for  admitting  a  minor  to  a  billiardroom, 
and  the  like:  Commonwealth  v.  Farren,  9  Allen,  489;  Common- 
wealth V.  Raymond,  97  Mass.  567;  Commonwealth  v.  Emmons, 
98  Mass.  6;  Commonwealth  v.  Wentworth,  118  Mass.  441;  Com- 
monwealth V.  Savery,  145  Mass.  218;  Commonwealth  v.  Connelly, 
163  Mass.  539.  Considering  the  nature  of  the  offense,  the  pur- 
pose to  be  accomplished,  the  practical  methods  available  for  the 
enforcement  of  the  law,  and  such  other  matters  ss  throw  light 
upon  the  moRuing  of  the  language,  the  question  in  interprei^g 
a  criminal  statute  is  whether  the  intention  of  the  legislature 
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to  make  knowledge  of  the  facte  an  essential  element  of  the  of- 
fenae,  or  to  put  upon  eyery  one  the  iMirden  of  finding  out  whebhor 
his  contemplated  act  is  prohibited^  and  of  refraining  from  it  if  it 
k  The  application  of  this  rule  to  #rime8  like  bigamy  and  adul* 
tery  has  led  to  some  conflict  of  authority:  Commonwealth  t* 
Hayden,  163  Mass.  463, 457;  47  Am.  St  Rep.  468;  Regina  v.  Tol- 
soQy  23  Q.  B.  Diy.  168;  see  Commonwealth  y.  Presby^  14  Gray,, 
65. 

The  defendants  in  the  present  cases  knew  that  they  were  yio- 
lating  the  Iftw.  Their  intended  crime  was  fornication  at  the 
least  It  is  a  familiar  rule  that,  if  one  intentionally  commits  & 
crime,  he  is  responsible  criminally  for  the  consequences  of  hi» 
act  if  the  offense  proyes  to  be  different  from  that  which  he  in- 
tended: See  Regina  y.  Friiice,  L.  B.  2  C.  0.  154^  175. 

Exceptions  oyerruledL 

RAPE— ASSENT  OP  FBMALB  UNDER  AGE  OP  CONSENT.— 
If  a  female  is  of  such  age  that  sexual  intercourse  with  her  is  by  law 
deemed  rape,  whether  she  canseDts  or  not,  an  assault  on  her  with 
Intent  to  baye  such  intercourse  oonstltutee  the  crime  of  assault  with. 
Intent  to  commit  rape,  notwithstanding  her  aotual  consent  to  the  acti 
doneorattempted:  People  y.  Verdegreen,  106  OaL  211;  46  Am.  St  Rep.. 
234.    When  the  statute  defining   rape  fixes  the  age  at  which  the* 
female  Is  deemed  incapable  of  consent,  the  act  of  carnally  and  un- 
bwfQlly  knowing  a  female  under  that  age  is  rape,  though  she  hadf 
attamed  the  age  of  puberty:    State  y.  Houx,  100  Mo.  654;  32  Am.  St 
Rep.  686,  and  note.    See,  also,  the  note  to  McGuff  y.  State,  16  Am. 
Bt  Rfp.  30,  and  the  extended  note  to  Smith  y.  State,  80  Am.  Dec.  365. 

RAr£>-KNOWLEDaE  OP  AOB  OP  PEMALE.— A  peroon  on  trial 
for  rape  will  not  be  permitted  to  prore  that  he  had  reason  to  belleye 
that  the  prosecutrix  was,  at  the  time  of  the  carnal  knowledge,  oyer 
the  statutory  age  of  conseut:)  State  y,  Houx,  100,  664;  82  Am.  St 
Reo.  686L 
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MARRIED  WOMAN,  DAMAGES  REOOYERABLE  BY,  POR 
personal  INJURIES.—A  married  woman,  in  an  action  to  recoyer 
damages  for  personal  Injuries,  is  entitled  to  haye  considered  as  ele. 
ments  of  damage  the  Impairment  of  her  capacity  to  perform  labor, 
if  the  statutes  of  the  state  proyide  that  in  all  cases  where  married 
women  shall,  by  their  own  labor,  earn  wages,  payment  shall  be^ 
made  to  them  therefor,  and  that  the  earnings  of  eyery  married  wo- 
man from  her  trade,  business,  labor,  or  serylces  shall  be  her  sole  and^ 
separate  property. 

Tort  for  personal  injuries  to  plaintiff,  a  married  woman,  al- 
leged to  haye  resulted  from  the  negligence  oif  the  defendant*^ 
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She  ms  at  tlie  time  of  the  accident,  and  for  some  yeaxa  prior 
thereto,  engaged  in  keeping  a  reetaurant.  She  offered  to  proTB 
that  she  was  engaged  in  this  business  on  her  own  account,  that 
it  was  profitable,  and  that  as  the  result  of  the  acddent  she  had 
lost  in  such  business  two  thousand  fire  hundred  dollan.  The 
evidence  was  excluded,  and  the  jury  were  instructed  that  in  esti- 
mating damages  they  could  not  take  into  consideration  her  im- 
paired capacity  for  labor.  The  jury  returned  a  verdict  in  favor 
•f  the  pkintiff  for  two  thousand  two  hoindred  dollars,  but  8h.6 
alleged  exceptions. 

A.  A.  Strout  and  G.  E.  Smith,  for  the  plaintiff. 

J.  H.  Benton,  Jr.,  end  G.  F.  Ghoate,  Jr.,  for  the  defendant 

^^  ALLEN,  J.  The  general  question  arising  in  this  case  is^ 
whether  in  an  action  brought  by  a  married  woman  to  recover 
damages  for  a  personal  injury,  the  impairment  of  her  capacity  to 
perform  labor  can  be  considered  as  an  element  of  the  damages. 

By  Statutes  of  1846,  chapter  209,  section  1,  it  was  enacted 
that^  ^^in  all  cases  where  married  women  shall  hereafter,  by  their 
own  labor,  earn  wages,  payment  may  be  made  to  them  for  tbe 
same." 

This  was  followed  by  the  Statutes  of  1855,  chapter  304,  sec- 
tion 7:  "Any  married  woman  may  carry  on  any  trade  or  business^ 
and  perform  auy  *®®  labor  or  services,  on  her  sole  and  separate 
account;  and  the  earnings  of  any  married  woman  from  her  trade, 
business,  labor,  or  6ervi<;es  shall  be  her  sole  and  separate  property, 
and  may  be  used  and  invested  by  her  in  her  own  name;  and  she 
may  sue  and  be  sued  as  if  sole  in  regard  to  her  trade,  business, 
labor,  services,  and  earnings;  and  her  property  acquired  by  her 
trade,  business,  and  service,  and  the  proceeds  thereof,  may  be 
taken  on  any  execution  against  her.'' 

By  the  statutes  of  1857,  chapter  249,  section  6,  it  was  provided 
that  a  husband  should  not  be  bound  by  his  wife's  contracts  in  re- 
spect to  her  separate  property,  or  to  her  trade. 

The  rights  of  married  women  in  respect  to  their  labor  are  thus. 
defined  in  General  Statutes,  cfhapter  108: 

"Section  1.  The  property,  both  real  and  personal,  which  any 
married  woman  now  owns  as  her  sole  and  separate  property,  that 
which  comes  to  her  by  descent,  devise,  bequest,  gift,  or  grant>  that 
which  she  aojuires  by  her  trade,  business,  labor,  or  services,  car- 
ried on  or  performed  on  iher  sole  and  separate  acoomnt  .... 
shall,  notwithstanding  her  marriage,  be  and  remain  her  sole  and 
separate  property,  and  may  be  used,  collected,  and  invested  by  her 
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in  her  own  name^  and  ihall  not  be  aubject  to  the  interference  or 
control  of  her  husband^  or  liable  for  his  dcibtB.^' 

^Sec.  3.  A  married  woman  may  bai^gain,  sell,  and  ixmrej  her 
eeparate  real  and  personal  property,  enter  into  any  oontracta  im 
reference  to  the  same,  carry  on  any  trade  or  business,  and  per* 
foim  any  labor  or  seryices  on  her  sole  and  separate  account,  anl 
sue  and  be  sued  in  all  matters  haying  relation  to  her  eeparate 
property^  business,  trade,  services,  labor,  end  earnings,  in  the 
same  manner  as  if  she  were  sole/' 

'^Sec.  5.  The  contracts  made  by  a  married  woman  in  respect 
to  her  sepaifite  property,  trade,  business,  labor,  or  services  cdiall 
not  be  binding  on  her  husband,  nor  render  him  or  his  propertf 
liable  therefor;  but  she  and  her  separate  property  shall  be  liable 
for  each  contracts  in  the  same  manner  as  if  she  were  sole. 

''Sec.  6.  Payment  may  be  made  to  a  married  woman  for  wages 
earned  by  her  labor,'*  etc. 

By  the  Statutes  of  1862,Ghapter  198,am«iided  by  the  S^tnites  of 
1881,  chapter  64,  section  1,  a  maonried  ^^  woman  doing  business 
on  her  separate  account  must  record  a  certiiicate  in  the  town  or 
city  clerk's  office  seitting  forth  varions  particuiars;  or  her  husbani 
may  file  such  certificate.  In  case  of  failure  to  do  so,  her  prop- 
erty will  not  be  protected  against  his  creditors,  and  he  will  be 
Uable  on  her  contracts. 

By  the  Statutes  of  1874,  chapter  184,  section  1,  ''a  marriel 
woman  may  ....  make  contracts,  oral  and  written,  sealed  anl 
unsealed,  in  the  same  manner  as  if  she  were  sole,  and  all  work 
and  labor  performed  by  her  for  others  than  her  husband  and  chil- 
dren shall,  unless  there  is  an  express  agreement  on  her  part  te 
the  contrary,  be  presumed  to  be  on  her  separate  account.''  AnA 
by  section  3,  ''a  married  woman  may  sue  and  be  sued  in  the  same 
manner  end  to  the  same  extent  as  if  she  were  sole,  but  nothing 
herein  contained  shall  authorize  suits  between  husband  anl 
wife.'' 

This  enumeration  of  statutes  Gthows  the  growth  of  the  legisla- 
tion on  this  particular  subject,  and  the  foregoing  provisions  are 
now  embodied,  in  a  somewhat  compressed  form,  in  Public  Stat- 
utes, chapter  147. 

By  virtue  of  this  legislation,  a  married  woman  becomes,  in  the 
view  of  the  law,  a  distinct  and  independent  person  from  her  hue* 
band,  not  only  in  respect  to  her  right  to  own  property,  but  alse 
in  respect  to  her  right  to  use  her  time  for  the  purpose  of  earning 
money  on  her  sole  and  separate  account.  She  may  perform  laboi; 
and  is  entitled  to  her  wages  or  earnings.    If  she  oomplies 
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the  statutory  requirement  as  to  recording  a  certificate,  ahe  may 
carry  on  any  trade  or  buaineaa  on  her  sole  and  separate  account, 
and  take  the  profits^  if  profits  there  are,  as  her  separate  property. 
Her  right  to  enter  into  contracts^  to  earn  money,  to  ^igage  in 
performing  labor  or  service,  to  enter  into  trade  on  her  own  ac- 
count, is  inconsistent  with  tiie  view  that  her  capacity  to  labcH*  be- 
longs exclusively  to  her  husband.  He  can  appropriate  neither 
her  earnings  nor  her  time.  Her  right  to  employ  her  time  for  the 
earning  of  money  on  her  own  account  is  as  complete  as  his,  sub- 
ject to  the  requirement  of  recording  a  certificate  in  case  she  en- 
ters into  trade.  This  may  interfere  with  his  right  to  and  en- 
joyment of  her  society  and  services.  But  this  is  a  consequence 
which  the  legislature  must  be  deemed  to  have  foreseen  and  in- 
tended. His  right  in  these  respects  is  now  made  subordinate  to 
her  right  to  employ  her  time  in  the  *®*  care  and  management  of 
her  property,  and  in  the  earning  of  money  by  performing  labor 
or  by  carrying  on  a  trade  or  business.  So  far  as  the  statutes 
have  given  to  her  a  right  to  act  independently  of  him,  so  far  his 
rights  and  control  in  respect  to  her  are  necessarily  abridged. 
He  can  no  longer  compel  her  to  work  for  him  during  such  time 
as  she  may  choose  to  perform  labor  on  her  sole  and  separate  ac- 
count 

By  the  common  law,  the  husband  was  bound  to  support  his 
^wife,  and  therefore  was  entitled  to  her  services.  By  the  statutes, 
which  modify  the  common  law,  his  right  to  her  services  is 
abridged,  though  his  obligation  to  support  her  remains. 

It  is  urged  in  argument  that  she  may  contract  to  devote  her 
whole  time  to  work  which  is  to  be  performed  away  from  his 
home,  and  which,  perhaps,  may  require  her  absence  for  ten  years, 
thus  amounting  to  a  desertion,  which  would  be  in  violation  of 
her  matrimonial  duty.  But  the  possibility  of  extreme  cases 
should  not  conclusively  determine  the  construction  of  statutes,  nor 
do  we  now  decide  whether  the  statutes  would  permit  such  action 
on  her  part  against  his  consent.  To  a  certain  limited  extent,  as, 
ior  example,  in  fixing  the  domicile,  and  in  being  responsible  un- 
der ordinary  circumstances  for  its  orderly  management,  the  hus- 
l>and  is  still  the  head  of  the  family.  But  in  some  particulars  a 
married  woman  is  now  independent  of  her  husband's  control.  In 
the  case  now  before  us,  the  impairment  of  the  plaintiff's  capacity 
to  labor  was  an  element  •wMoh  might  be  considered  by  the  jury 
in  the  estimate  of  her  damages.  In  respect  to  this,  as  with  other 
elements  of  damages,  no  close  approximation  to  mathematical 
jacearacy  can  in  all  cases  be  reached.   In  some  instances,  the  right 
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of  A  married  woman  to  perform  labor  for  others  may  haye  no 
money  Talne.  How  mucli,  if  anything^  diould  be  allowed  on  thii 
ground  must  be  left  to  the  jury  to  determin^^  under  the  circamr 
0tanceB  of  eaoh  particular  case. 

Tlie  radical  nature  of  the  change  effected  by  the  legislation  of 
fhis  state  in  the  legal  condition  of  married  women  is  illustrated  in 
numerous  decisions,  of  which  Jordan  t.  Middlesex  B.  B.  Co.,  138 
Mass.  425,  most  nearly  resembles  the  present  case  in  its  facts. 
But  see,  also,  Parker  v.  Simonds,  1  Allen,  258;  Ames  v.  Foster,  3 
Allen,541;Plumerv.LoTd,5Allen,460;  Chapman  *^  v.  Foster,  6 
Allen,  136;  Stewart  v.  Jenkins,  6  Allen,  300;  Chapman  r.  Briggs, 
11  Allen,  646;  Burke  v.  Cole,*  97  Mass.  113;  Snow  t.  Sheldon, 
126  Mass.  332;  30  Am.  Bep.  684;  Bead  t.  Stewart^  129  Mass. 
407;  Pacific  Nat.  Bank  v.  Windram,  133  Mass.  175;  Butler  t. 
Itcs,  139  Mass.  202;  Biuney  t.  Globe  Nat  Bank,  150  Mass.  574. 

Exceptions  sustained. 

MARKIBD  WOMEN— DAMAGES  FOR  INJURIES  TO.— A  mar- 
r!ed  woman  in  an  action  to  recover  damages  for  personal  Injuries 
caused  by  the  "wrongful  act  of  another  can  only  recover  for  the  dl- 
wct  Injury,  unless  she  is  engaged  in  carrying  on  business,  trade,  or 
labor  upon  her  sole  and  separate  account  in  pursuance  of  a  statute 
permitting  her  to  do  so:  Filer  v.  New  York  Cent.  R.  R.  Co.,  49  N.  Y. 
47:  10  Am.  Rep.  827.  Where  a  married  woman  Is  injured  by  the 
negligence  of  another,  and  is  habitually  engaged  In  waging  clothes 
for  others  for  compensation,  ehc  may  prove  the  value  of  the  time 
lost  by  such  injury  in  an  action  therefor:  Fleming  t.  Shenzindnah, 
67  Iowa,  605;  56  Am.  Rep.  854.  See,  also,  the  case  of  Uransky  v. 
Dry  Dock  etc.  R.  R.  Co.,  118  N.  Y.  801;  16  Am.  St  Rep.  759,  and  note. 
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FOREMGN  CORPORATION,  SUIT  BY,  RIGHT  TO  PROSB- 
CUTE  AGAINST  NONRESIDENTS,  WHEN  WIIiL  BE  DENIED.— 
The  courts  of  equity  of  this  state  are  not  open  to  foreign  corpora- 
tions as  a  matter  of  private  right,  but  only  as  a  matter  of  comity.  If 
It  appears  that  complete  justice  cannot  be  done  here,  or  that  the 
amount  involved  is  small,  and  the  defendant  will  be  subjected  to 
icreat  and  unnecessary  expense  and  inconvenience,  and  that  the  )n- 
▼estigation  required  will  be  surrounded,  if  conducted  here,  with 
many  and  great,  if  not  Insuperable,  difficulties,  which  wlU  all  be 
avoided  without  special  hardship  to  the  plaintiff  if  suit  Is  brought 
against  defendant  In  the  state  where  he  lives,  and  where  the  alleged 
debt  was  contracted,  and  where  personal  ■ervice  can  be  made  upon 
him,  oxa  court  should  decline  Juriadlctlon. 
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Suit  in  equity  in  the  superior  court  against  John  E.  Du  Boia, 
Edward  D.Van  Tassel^  and  Alexander  ILVan  Taaael  to  reach  and 
apply  the  interest  of  Du  Boia  in  the  partnership^  conaiating  of 
himself  and  the  other  defendants^  to  the  payment  of  a  debt  due 
the  plaintiff.  A  decree  was  rendered  granting  the  relief  prayed 
for,  and  defendants  excepted. 

W.  0.  Underwood,  for  the  defendants. 

W.  M.  Mclnnes,  for  the  plaintiff. 

"«  MORTON,  J.  The  plaintiff  in  this  case  is  a  New  Hamp- 
shire  corporation,  with  a  place  of  business  in  Boston,  whose  daim 
had  not  been  reduced  to  judgment,  and  does  not  relate  to  a  con- 
tract made  in  this  state.  The  claim  is  for  labor,  materials^  and 
disbursements  performed,  furnished,  and  made  in  the  state  of 
Pennsylyania.  The  principal  defendant  is  a  resident  of  Penn- 
sylraiiia,  with  no  property  here  except  his  interest  as  partner 
in  a  firm  whose  property,  assets,  books,  youchers,  papers,  and  ac- 
counts are  all,  with  some  few  exceptions  in  Du  Bois,  in  the  state 
of  Pennsylvania,  where  its  business  chiefly  is  carried  on,  find 
where  one  of  the  other  two  partners  lives  with  the  principal  de- 
fendant.   The  service  is  by  publication. 

The  courts  of  equityin  this  state  are  not  open  to  the  plaintiff  as 
matter  of  strict  right,  but  as  matter  of  comity:  Smith  v.  Mutual 
life  Ins.  Co.,  14  Allen,  336,  339.  And  if  it  appeara  that  com- 
plete justice  cannot  be  done  here,  or  that  the  amount  involved  is 
small,  and  the  defendant  will  be  subjected  to  great  and  unneces- 
sary expense  and  inconvenience,  and  that  the  investigation  re- 
quired, will  be  surrounded,  if  conducted  here,  with  many  and 
great,  if  not  insuperable,  difficulties,  which  will  all  be  avoided 
without  especial  hardships  to  the  plaintiff  if  suit  is  brought 
against  the  defendant  in  the  state  where  he  lives  and  where  the 
alleged  debt  was  contracted,  and  where  personal  service  can  be 
made  on  him,  we  think  that  our  courts  €fhould  decline  to  take 
jurisdiction:  Post  v.  Toledo  etc.  E.  R  Co.,  144  Mass.  341;  59 
Am.  Eep.  86;  Pierce  v.  Equitable  Assur.  Soc.,  145  Mass.  56;  1 
Ajn.  St  Bep.  433;  Bank  of  North  America  v.  Bindge,  154  Mass. 
203;  26  Am.  St.  Rep.  240. 

All  of  these  circumstances  are  foxmd  in  this  case.  The  amount 
of  the  daim  is  seventy-two  dollars  and  seventy-five  cents  which 
of  itself,  prior  to  the  passage  of  the  Statutes  of  1884,  chapter  285, 
wonld  have  prevented  the  court  from  taking  jurisdfction:  Chap- 
man v.  Banker  etc.  Pub.  Co.,  128  Mass.  478.  "We  do  not  think 
that  statute  was  intended  to  encourage  foreign  corporations  in 
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bringmg  soita  like  the  present^  or  to  take  away  ilie  power  of  the 
conrt  to  deal  with  them  as  equity  and  justice  might  require.  The 
alleged  debt  was  contracted  in  Pennsylvania^  and  had  not  heen 
leduced  to  judgment  when  this  siiit  was  brought,  either  there  or 
anywhere.  There  has  been  no  personal  service  in  this  proceed- 
ing. According  to  ^^^  the  agreed  iacts^  it  is  manifest  that  the 
principal  defendant  will  be  subjected  to  great  and  unnecessary 
expense  if  compelled  to  come  here,  and  that  the  investigation  re- 
quired to  ascertain  his  interest  will  be  surrounded  with  difficul- 
ties, which  will  all  he  avoided  without  any  apparent  hardship  to 
the  plaintiff  if  it  brings  its  suit  in  Pennsylvania.  It  is  true  that 
the  agreed  facts  find  that  it  would  appear  from  an  examination  of 
the  books,  vouchers,  and  papers  at  the  offices  in  Pennsylvania 
and  in  Boston  that  'Hhe  interest  of  the  said  John  E.  Du  Bois 
(the  principal  defendant)  .  •  •  •  was  in  excess  of  the  amount 
sought  to  be  recovered  in  this  suit,  including  costs  and  any  possi- 
ble cost  of  liquidating  the  affairs  of  said  partnership  in  Massar 
chusetts'^;  and,  for  the  purposes  of  the  suit,  it  is  also  agreed  that 
the  assets  in  Pennsylvania  greatly  exceed  the  entire  indebted- 
ness of  the  firm.  But  it  is  expressly  stipulated  that  nothing  con- 
tained in  the  agreed  statements  is  to  be  regarded  as  a  waiver  on 
the  part  of  any  of  the  defendants  of  the  question  of  jurisdiction. 
The  objection  to  jurisdiction  was  seasonably  taken,  and,  without 
adverting  to  other  grounds  that  hare  been  urged  by  the  defend- 
ants, we  lliink  that,  for  the  reasons  stated,  the  bill  shoxdd  be  dis- 
missed, and  it  is  so  ordered. 
Bill  dismissed. 


FOnmON  CORPORATIONS  ARE  RECOGNIZED  IN  FOREIGN 
JURISDICTIONS  not  as  an  act  of  right,  but  as  an  act  of  grace:  Brie 
Ry.  Co.  V.  State,  31  N.  J.  L.  531;  86  Am.  Dec.  226,  and  note.  A  cor- 
poration of  another  state,  having  there  obtained  a  Judgment  against 
another  corporation  of  that  state,  may  maintain  a  bill  In  equity  here 
agaliist  the  officers  of  the  debtor  corporation  for  discovery  of  the 
names  of  Its  stockholders  and  of  the  number  of  shares  held  by  each» 
If  the  officers  reside  In  this  commonwealth  and  the  books  of  the  cor* 
poratlon  are  kept  here.  In  order,  by  a  suit  In  the  other  state,  to  en- 
force a  personal  liability  of  such  srtockholders:  Post  v.  Toledo  etc. 
R.  R.  Co.,  144  Mass.  341;  59  Am.  Rep.  86.  See^  alffo^  tlie  extended 
note  to  Ducat  r,  Chicago^  95  Am,  Dee.  537« 
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Groybb  V.  Smith. 

[165  Mamauhuhmib,  U2.] 

PARTNERSHIP,  SALS  OF  GOODS  OF,  IN  PAYMESNT  OF 
PERBONAIi  DEBT  OF  ONE  PARTNER.— If  one  member  of  a  part- 
nership eells  goods  of  the  firm  nnder  an  arrangement  that  part  of  the 
-price  shall  be  applied  to  the  payment  of  his  personal  debt,  the  part- 
nership cannot  recover  in  an  action  of  contract  the  whole  price  of  the 
Soods  BO  sold.  A  tender  made  after  an  appeal  has  been  taken  from 
a  Judgment  in  an  action  for  goods  sold  is  bad. 

Action  brought  in  the  miinicipal  court  of  Boston^  in  whioh 
judgment  was  rendered  in  favor  of  the  plaintiff.  The  defendant 
thereafter  appealed,  and  during  the  pendency  of  the  appeal 
iunended  his  answer  hy  leave  of  the  court  so  as  to  allege  a  tender 
to  the  plaintiff  after  the  appeal  had  been  taken. 

P.  B.  Kieman,  for  the  plaintiffisL 

S.  W.  Creech,  for  the  defendant 

*«*  HOLMES,  J.  This  is  an  acrfion  of  contract  brouglit  by  the 
xnembeiB  of  a  partnership  for  goods  sold  to  the  defendant.  The 
goods  w^ere  sold  under  an  arrangement^  made  between  the  man- 
aging member  of  the  firm  and  the  defendant,  that  one-quarter  of 
•tie  .price  fixed  should  be  applied  to  a  private  debt  owed  by  the 
fonner  to  the  latter.  It  is  tins  part  which  now  is  sued  for.  The 
rest  has  been  paid,  except  twelve  dollars  and  nineteen  cents,  as 
to  which  the  only  question  is  one  of  tender. 

The  case  is  governed  by  Homer  v.  Wood,  11  Cuah.  62,  "whidi 
is  stronger  than  this.  There  the  claim  of  the  firm,  which  one 
partner  had  undertaken  to  set  off  against  his  own  debt,  was  pre- 
existing, so  that  his  transaction  was  only  an  unauthorized  at- 
tempt to  discharge  a  valid  claim,  yet  it  was  held  that  he  could 
not  rescind  his  own  act,  and  that,  as  he  necessarily  was  one  of 
the  plaintiffs,  they  could  not  recover.  Here  the  original  terms  on 
which  the  defendant  accepted  the  goods  were  as  we  have  stated, 
and  the  plaintiff  who  made  the  contract,  at  least,  cannot  recover 
on  a  different  contract  from  the  one  he  made.  It  is  true  ^•^ 
that  the  agreed  facts  do  not  expressly  state  that  the  defendant 
acted  in  good  faith,  but  that  is  immaterial:  Farley  v.  Lovell,  103 
Mass.  387. 

The  plea  of  tender  is  bad:  Brickett  v.  Wallace,  98  Mass.  628. 

Judgment  affirmed. 

PARTNERSHIP— PAYMENT  OF  DEBT  OF  INDIVIDTTAL 
WITH  FIRM  MONEY.— A  payment  of  partnership  moneys  to  satisfy 
ihe  personal  debt  of  one  partner,  if  made  to  one  having  no  notkse  of 
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the  Aoorce  whence  they  came,  does  not  entitle  the  partnenhlp  or 
any  member  ct  it  to  recover  the  moneys  eo  paid,  or  any  part  thereof. 
It  will  be  othenrwise  If  the  payment  was  received  with  such  notice: 
Babcock  ▼.  Standish,  63  N.  J.  Bq.  376;  51  Am.  St  Rep.  683,  and  not«. 
TE2NDER  MUST  PRBOBDB  SUIT  where  the  plalnUff  relies  on  an 
equitable  title  under  a  contract  for  a  conveyance:  Chahoon  T«  Hol« 
lenback.  16  Berg,  ft  B.  425;  16  Ajn.  Dec.  587. 


Thayrb  v.  Lombard. 

[165  MABBACHUBBm,  174.] 

EVIDBNCB.— DYING  DECLARATIONS  ARB  NOT  ADMIS- 
BIBIiB  IN  A  CIVIL  ACTION.—Their  admission  l£,  by  the  common 
law,  restricted  to  prosecutions  for  homicide. 

Action  of  contract  xrpon  a  promissory  note  alleged  to  have  been 
made  by  the  defendants'  testator.  The  defendants  proyed  that 
their  testator  had  for  a  number  of  years  before  the  date  of  the 
note  kept  a  note-book  in  which  were  entered  notes  given  by 
him,  and  cdso  a  cash-book^  and  that  there  were  no  entries  therein 
showing  either  the  giving  of  the  note  or  the  receipt  of  the  money 
for  which  plaintiff  claims  it  was  given,  and  they  offered  to  prove 
that  the  testator,  being  in  his  last  illness^  and  conscioiis  of  his 
immediately  approaching  death,  executed  his  will,  and  gave  his 
ezecutoTB  information  about  hijS  estate,  property,  and  debts,  and 
stated  that  all  notes  executed  by  him  appeared  in  such  note-book 
«nd  all  debts  in  the  form  of  costs  in  his  other  books.  This  evi* 
dence  was  excluded,  and  the  defendants  alleged  ezceptiona. 

B.  T.  Lombard,  for  the  defendants. 

J.  Everett,  for  the  plaintiff. 

iw  FIELD,  C.  J.  The  dying  declarations  of  the  defendants' 
testator  were  not  admissible  to  prove  the  facts  to  which  the  dec- 
larations related.  The  facts  in  controversy  were  facts  in  the 
past,  and  not  facts  conoeming  the  feelings  or  thoughts  of  the 
testator  existing  at  the  time  the  declarations  were  made:  See 
Chapin  y.  Marlborough,  9  Gray,  244;  69  Am.  Dec.  281.  The 
present  case  does  not  bring  the  declarations  within  any  of  the  ex- 
ceptions known  to  the  common  law  where  declarations  of  de- 
ceased  persons  are  admitted  in  evidence.  The  adonissian  of  the 
^darations  of  a  deceased  person  on  the  gronnd  that  they  are 
^ying  dedamtioss  is,  by  the  common  law,  confined  to  proseca- 
tions  for  homicide,  and  there  is  no  statute  which  makes  them  evi- 
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denoe  in  a  dTfl  action  such  aa  thia  ia:  1  Greenleaf  on  IMdence^ 
section  156. 
Exceptions  OTermlecL 

RVIDBNCB-DTING  DBCIiAAATIONS  AS  IN  OIYIIi  CA8B&^ 
In  a  clTil  suit,  the  dying  declarations  of  a  person  fatally  Injured  by 
the  act  of  another  are  not  admissible  In  evidence  against  the  deifeiid- 
ant.  Snch  declarations  are  only  admissible  In  criminal  cases,  where 
the  death  of  the  deceased  is  the  subject  matter  of  the  charge,  and  the 
circumstances  of  the  death  the  subject  matter  of  the  declaration: 
Daily  T.  New  York  etc.  R.  R.  Co.,  82  Conn.  866;  87  Am.  Dec.  176,  and 
note;  Marshall  y.  Chicago  etc.  Ry.  Co.,  48  IlL  476;  96  Am.  Dec.  661, 
and  note;  Wooten  t.  Wilkins,  89  Ga.  228;  99  Am.  Dec.  466^  and  notSb 


Walsh  v.  Packard, 

[165  UimAcmmKtn,  IM.] 

OOTBNANTSk  WHBN  PBR80NAL.— A  corenant  appended  to 
a  lease  of  real  property,  whereby  the  coiyenantxNr  becomes  surety  for 
the  prompt  and  full  payment  of  the  rent  and  performance  of  the 
covenants  as  specified  in  the  lease,  is  a  personal  corenant,  and  an 
action  thereon  may  be  maintained  by  the  administrator  of  the  lessor, 
and  not  by  his  heirs,  and  the  recovery  is  not  restricted  to  nominal 
damages,  but  extends  to  the  entire  damages  arising  from  the  non- 
performance of  the  corenant. 

W.  M.  Mclnnes^  for  the  defendant. 

0.  A.  Galvin  and  J.  F.  Sweeney^  for  the  plaintiffs. 

^^  HOLMES^  J.  This  is  an  action  upon  a  coyenant  ap- 
pended to  a  lease,  brought  by  the  administratrices  of  Walsh,  the 
lessor  and  covenantee.  The  only  objection  urged  to  the  plain- 
tiffs' recoYeiy  is,  that,  if  the  obligation  of  the  covenant  did  not 
oease  with  the  life  of  Walsh,  his  heirs,  and  not  his  administra- 
tors, are  the  proper  persons  to  sue  upon  it.  The  covenant  ia  as 
follows: 

'^n  consideration  of  the  letting  of  the  above-described  prem- 
ises and  one  dollar  to  me  paid,  the  receipt  of  which  is  hereby 
acknowledged,  I  do  hereby  become  surety  for  the  prompt  and 
full  payment  of  the  rent  and  performance  of  the  covenants  as 
specified  in  the  above  lease,  to  be  paid  by  Ida  E.  Small  to  John 
Walsh. 

^^itness  my  hand  and  seal,  the  twenty-eighth  day  of  Novem- 
ber, A.  D.  1892. 

[Seal]  «WM.  A.  PACKARD.'^ 

The  contract  raises  a  question  of  construction,  as  well  as  a 
q[aestion  of  law  when  the  construction  is  settled.    It  does  not 
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mention  hdis,  executors,  admimstraton^  or  assigns,  and  cfouits 
are  a  little  sloweir  to  enlarge  by  implication  the  undertaking  of  a 
surefy  or  guarantor  than  they  are  to  enlarge  that  of  the  principal 
party.  But  perhaps  the  word  ^'surety/'  although  seemingly  in- 
artificially  used,  coupled  i¥ith  the  nature  and  object  of  the  con- 
tract, makes  the  collateral  undertaking  as  large  as  the  principal 
one.  We  will  assume  that  it  is  to  be  read  in  the  broader  sense. 
We  have  no  doubt  that  it  continues  to  run  after  the  deatb  of  the 
original  covenantee.  But  supposing  heirs,  executors^  and  as- 
signs to  have  been  (mentioned,  it  seems  to  be  settled  in  this  com- 
monweal th  that  the  instrument  would  not  work  like  a  lertter  at 
credit,  offering  a  new  contract  to  the  successors  of  Walsh  (Saun- 
ders T.  Saunders,  154  Mass.  337,  338;  Abbott  r.  Hills,  158  Mass. 
396),  if  that  would  make  any  difference  when  there  has  been  no 
purchase  on  tbe  faith  of  it;  and  therefore,  apart  from  other  rea- 
sons, the  only  ground  on  which  the  heirs  can  be  preferred  to  the 
administratrices  as  the  proper  plaintiffs  is,  that  the  covenant  runs 
with  the  land,  or,  more  accurately,  runs  with  the  estate  of  the 
covenantee,  and  that  the  heirs  are  successors  to  that  estate.  The 
covenant  is  collateral  to  the  *•*  lease  (Virden  v.  Ellsworth,  15 
Ind.  144),  and  is  not  affected  by  the  statute  of  S2  Henry  VIII, 
chapter  34;  Harbeck  v.  Sylvester,  13  Wend.  608;  see  Jones  v. 
Parker,  163  Mass.  664,  568;  47  Am.  St.  Bep.  485. 

In  Allen  v.  Culver,  3  Denio,  284,  301,  a  similar  covenant  was 
held  by  the  supreme  court  of  New  York  to  pass  to  assigns,  but 
the  point  was  decided  without  discussion  on  the  supposed  anal- 
ogy of  Pakenham's  case  (a  covenant  on  the  part  of  a  convent 
that  the  convent  should  sing  every  week  in  a  chapel  in  the  plain- 
tiff's manor).  Year  Book,  42  Edward  III,  page  3,  plate  14.  The 
reference  to  this  case  showed  that  the  court  did  not  have  in  mind 
the  distinction  pointed  out  by  Lord  Coke  in  Chudleigh's  case, 
1  Coke,  120  a,  122  b,  and  discussed  in  Norcross  v.  James,  140 
Mass.  188,  between  those  covenants  which  create  or  follow  the 
analogy  of  easements,  and  go  with  the  land  even  to  disseisors, 
and  those  pure  contracts  like  covenants  for  title  upon  which  no 
one  can  sue  except  parties  and  privies.  Pakenham's  case.  Year 
Book,  42  Edward  III,  page  3,  plate  14,  was  of  the  former  class. 
The  argument  for  the  plaintiff  in  that  case  of  mtwt  weight  in  the 
mind  of  the  court  was,  that  the  plaintiff  was  tenant  of  the  land, 
and  that  the  service  claimed  was  a  thing  annexed  to  the  land  (be- 
ing of  a  kind  that  coTild  be  created  by  prescription),  or,  as  it  was 
«tated  by  Pitzherbert,  everyone  who  has  the  land  shall  have  the 
covenant:  Pitzherbert's  Abridgment,  pi.  17.    Those  who  are  cu- 
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nous  to  rerify  the  fadt  aBsnmed  in  Fakenliaiii'A  case.  Year  6o<^ 
42  Edward  III^  page  3,  plate  14^  that  aucli  serrices  from  a  sta- 
tionary ecclesiastical  corporation  might  be  due  by  prescriptioa 
may  consult  Year  Book,  22  Henry  VI,  pw  46,  pL  36;  21 
Hen.  VII,  p.  5,  pi.  2;  Williams  case,  5  Coke,  72  b,  73  a;  Slippy  t. 
Mason,  Nelson's  Lntwyche,  43, 45;  Bastell's  Entries  and  Statatee, 
pi.  2  b.  See  further  Middlefield  t.  Church  Mills  Knitting  Co., 
160  Mass.  267.  The  case  at  bar,  on  the  other  hand,  is  more  an- 
alogous to  the  covenants  for  title.  For  although  rent  sarors  of 
the  realty,  any  warranty  or  insurance  of  rent  is  a  purely  personal 
contract,  of  which  another  than  the  original  oontractee  can  arail 
himself  only  on  principles  of  contract  The  true  question  is^ 
whether  such  a  guaranty  is  wholly  analogous  to  coTenants  for  ti* 
tie.  In  the  case  of  some  of  these,  at  least,  assigns  of  the  coto- 
nantee  are  treated  as  privy  to  the  contracft,  and  can  sue  in  their 
own  names,  and,  when  this  is  so,  heirs  also  can  sue  in  their  own 
names  for  breaches  happening  while  they  hold  the  estate  of  the 
covenantee:  *•*  Lougher  v.  Williams,  2  Lev.  92;  Bawle  on  Cov- 
enants, 6th  ed.,  sec  316. 

But  this  right  thus  given  to  assigns  only  shortened  up  the  old 
process  by  which,  within  certain  limits,  each  purchaser  looked  in 
turn  to  his  vendor  to  make  good  the  warranty  imported  by  a  sale. 
It  is  a  doctrine  of  tradition  and  history  (Noroross  v.  James,  140 
Mass.  189),  and  cannot  be  extended  to  new  cases  by  analogy 
without  legislation.  The  old  cases,  so  far  as  we  know,  even  the 
most  extreme,  are  all  cases  of  warranties  or  covenants  by  ownen 
of  the  land:  Fitzherberfs  Natura  Brevium,  145  C.  Lord  St 
Leonards  says  that  ^'  there  appears  to  be  no  direct  authority  that 
a  stranger  to  the  land  can  enter  into  covenants  respecting  it, 
which  will  mm  with  the  land  in  the  hands  of  assignees^:  Y. 
ft  P.,  14th  ed.,  587.  And  although  he  seems  to  have  missed  the 
distinction  between  the  two  classes  of  covenants  to  which  we 
have  adverted,  this  statement  we  believe  to  be  correct  with  re- 
gard to  covenants  for  title  and  any  others,  if  others  there  b^ 
which  are  governed  by  the  same  rules:  King  r.  Wight,  155  Uasa. 
444,447. 

We  do  no^  argue  from  the  role  that  new  and  unusual  inci- 
dents are  not  to  be  annexed  to  land,  because  that  rule  seema  to 
belong  rather  to  the  law  of  easements  and  the  like  than  to  the 
class  under  discussion:  See  Norcross  v.  James,  140  Mass.  188, 
192. 

It  is  true,  no  doubt,  that  the  heirs  are  the  only  persons  inlet- 
ested  in  the  rent,  and  therefore  are  the  only  persona  iwho  foffer 
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rabstantial  damages  by  a  failuTe  to  pay  it.  We  aaaome  that,  if 
the  admimstiatiiceB  reoover  sabetantial  damages,  tbey  will  re* 
oeiye  them  as  troBteea  for  the  heirs.  We  agree,  as  suggested  by 
Lord  Ellenfoorongh  in  a  different  case,  that  a  recoyeiy  by  them 
▼auld  bar  the  Iieirs  from  recoyexing  at  alL  But  ire  do  not 
agree  to  his  further  suggestion,  that  they  could  recoyer  at  most 
but  nominal  damages:  Eingdon  y.  Nottlc,  1  Maule  &  S.  355,  862. 
At  the  present  day,  a  trustee  may  recoyer  damages  to  the  extent 
of  the  interest  of  his  cestui  que  trust:  Drummond  r.  Crane,  15^ 
Uass.  577^  580;  38  Am*  St  Bep.  460;  Lloyds  t.  Harper,  16  Gh. 
Diy.  290^  Executors  or  administratooB  represent  the  person  of 
the  deceased  '^more  actually''  than  do  the  hdrs:  Coke  on  Lit- 
tleton, 209  a;  Bullard  y.  Moor,  158  Mass.  418,  425.  Unless  we 
are  prepared  to  hold  that  assigns  could  sue  in  their  own  namea 
upon  this  contract,  we  ^^  ought  to  adhere  to  the  general  rule, 
and  allow  the  administratrices  to  maintain  the  action.  For  the 
reasons  which  we  haye  giyen  we  are  of  opinion  that  the  plain- 
tiffs can  maintain  this  suit.  In  Harbeck  y.  Sylyester,  13  Wend. 
€08,  609,  not  noticed  in  Allen  t.  Culyer,  8  Denio,  284,  an  oppo- 
site decision  was  reached  from  that  in  Allen  y.  Oulyer,  3  Denio, 
£84.  See,  also,  as  to  collateral  coyenants,  Baymond  y.  Fitch,  2 
Cromp.  M.  ft  B.  588,  599;  5  TyrwlL  985,  996. 
Judgment  for  the  plaintiffk 

A  OOYBNANT  IB  PBRBQNAL  and  goes  to  the  Administrator,  and 
be  alone  Is  entitled  to  sue  upon  It,  where  ttie  obllflpor  claims  to  be  en- 
titled to  a  Loyidy  donation  claim,  and  corenants  to  conyey  It  to  tlie 
plaintiff  when  the  patent  lasues:  Roes  y.  Turner,  7  Ark.  182;  44  Am. 
Dec  031  and  note.  The  distinction  between  real  and  personal  coy- 
nuints  Is  the  subject  of  the  note  to  Morse  y.  Gamer,  47  Am.  Dec 
Ml. 


Eaton  v.  Libbbt. 

(166  liAnACHmnv,  ilS.] 

OONSIDSniATION.-THE  PRIYILEGB  OF  NAMING  A 
CHILD  Is  a  BUfflclent  consideration  to  support  a  promise  to  pay  a 
designated  sum  to  such  child. 

A  PROMISE,  THOUGH  PAYABI/E  TO  AN  INFANT  and  glyen 
In  considention  at  the  prlyllege  of  naming  him,  la  enforceable  by  ac- 
tion. 

Action  upon  a  pronussorynote  dated  N'oyem1>er  2^1886^promis- 
i^g  to  payplaintrff  two  hundred  and  fifiydollars  on  demandyWith 
interest,  signed  by  tha  testator  at  the  defendants.    In  1872^  soon 
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after  the  plaintiff'i  birth^  the  decedent  pTomised  his  parents  to 
give  him  one  hiuxdred  dollan  for  the  piiyilege  of  naming  him. 
The  parents  having  consented^  the  decedefat  named  the  plaintiff 
after  himself*  and,  instead  of  giving  the  money  at  the  time,  ex- 
ecuted his  note  in  favor  of  the  plaintiff  for  one  hundred  dollarB, 
with  interMt,  and  delivered  it  to  the  plaintifiPs  mother.  In  1886, 
the  note  Mued  upon  wbs  given  in  place  of  the  original  note,  and 
was  delirored  to  plaintiff^s  mother,  who  ke;pt  it  in  her  possessicHi 
until  Bh^  gave  it  to  him  to  take  to  an  attorney  for  the  purpose 
of  commencing  the  present  action.  The  defendants  contended 
that  the  note  was  given  without  consideration,  and  was  there- 
fore void,  and  requested  the  trial  judge  to  so  rule.  This  he  de- 
cline to  do,  but,  on  the  contrary,  gave  judgment  for  the  plain- 
tiff, and  the  defendants  allied  exceptionB. 

O.  W.  Anderson,  for  the  defendants. 

E.  W.  Chapin,  for  the  plaintiff. 

**•  BARKER,  J.  The  defendants  concede  that  the  privi- 
lege  which  was  given  to  their  testator  of  naming  the  plaintiff  was 
a  valid  consideration  for  the  testator's  promise  to  the  plaintiff's 
parents  to  pay  him  the  sum  of  one  hundred  dollars,  for  which 
ram  the  testator  then  gave  his  promissory  note^  payable  to  the 
plaintiff.  But  they  contend  that  the  plaintiff  was  a  stranger  to 
the  consideration,  and  that  he  could  not  recover  upon  that  note^ 
^nd  that  he  cannot  recover  upon  the  note  in  suit,  which  the  tes- 
tator afterward  gave  to  the  plaintiff  in  renewal  of  the  original 
note. 

We  have  no  doubt  that  the  privil^e  of  naming  a  child  is  a 
valid  consideration  for  a  promise.  It  was  so  held  in  Wolford  t. 
Powers,  85  Ind.  294,  307;  44  Am.  Rep.  16.  See,  also,  PsiIeb  t. 
Francis,  60  Vt.  626;  28  Am.  Rep.  617.  ^^  Gifts  to  a  child  be- 
cause of  its  name  are  common,  and  a  change  of  name  is  often 
made  the  condition  of  a  gift  or  bequest.  In  many  jurisdictions 
the  change  of  a  name  is  regulated  by  statute. 

If  we  assume  that  the  right  to  name  a  child  belongs  to  its 
parents,  and  ultimately  to  its  father,  the  child  cannot  be  said  to 
have  no  interest  in  the  name  imposed.  The  consequences  affect 
the  child  more  than  anyone  else.  He  is  deprived  of  the  adyan- 
tage  of  receiving  any  other  name,  and  is  subjected  to  the  possi- 
bility of  detriment  because  he  bears  the  name  imposed. 

Assuming  that  the  privilege  belongs  to  the  parents,  if  they 
waive  the  right  in  favor  of  another,  we  think  the  child  has  an  in- 
terest in  the  name  which  it  shall  bear  analogous  to  the  interest 
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vliich  the  duld  has  in  its  own  eervicee,  which  belong  to  the 
Ikther^  but  which,  if  the  father  waivea  his  light,  f unuBh  a  good 
eonadeiation  for  a  promiasoiy  note  giyen  to  the  child  by  a  perMA 
to  whom  they  have  been  rendered:  Nightingale  y.  Withington,  15 
MasB.  272;  8  Am.  Dec.  101. 

The  right  of  the  parenii  is  one  which  they  have  as  the  natural 
guardians  of  the  child,  and  they  may  be  presumed  to  act  in  the 
matter  for  its  interest.  If,  for  exercising  the  right  in  a  particu- 
lar manner,  they  receiye  a  reward  which  they  recognize  and  treat 
as  belonging  to  the  child,  it  should  be  considered  as  its  property, 
even  if  the  parents  could  have  kept  the  reward  as  their  own. 

In  this  case,  it  is  fair  to  say  that  in  the  transaction  in  which 
the  original  note  was  given  the  parents  were  acting  for  the  child, 
and  were  understood  by  the  defendant's  testator  to  be  so  acting. 
The  plaintiff  has  continued  to  bear  the  name,  and  has  accepted 
the  present  note  since  he  arrived  at  years  of  discretion,  and  he 
has  further  ratified  the  contract  by  bringing  this  suit  since  he  be- 
oame  of  age. 

We  are  of  the  opinion  that  there  was  a  valid  consideration  for 
the  note  moving  from  the  plaintiff  himself.  It  is  unneccessary  to 
consider  whether  the  action  could  be  marntained  on  any  other 
ground. 

Exceptions  overruled. 

C0N8IDFRATI0N— NAMING  CHILD  AS.— A  pTomtssoTT  note  ex- 
ecnted  in  conBldeTatlon  of  a  father's  naminj?  a  chlM  after  the  prom- 
isor, and  In  pursuance  of  the  promisor's  agreement  that  if  the  child 
was  60  named  be  wonld  proride  for  its  education  and  support,  Is 
based  on  a  valid  consideration:  Wolford  v.  Powers,  85  Ind.  204;  44 
Am.  Rep.  lOi 


TOWNSBND  V.  TtNDALB. 

[166  M  AMACH  Uggrn,  298.  ] 

THB  STATUTE  OF  MMITATI0N8  DOES  NOT  BXTIN- 
OXJI8H  a  debt  nor  affect  a  trust  created  for  its  pasrment. 

THE  RUNNING  OP  THE  STATUTE  OF  LIMITATIONS 
AGAINST  a  debt  which  a  policy  of  insurance  was  pledged  to  secure 
does  not  prevent  the  enforcement  of  a  claim  arising  out  of  such  pol- 
icy, nor  does  it  impair  the  rights  of  the  holders  of  the  indebtedness 
to  the  proceeds  of  the  insurance. 

A  PARTNERSHIP  IN  WHOSE  FAVOR  PROMISSORY 
NOTES  WERE  GIVEN,  and  which  has  set  over  such  notes  to  the 
estate  of  one  of  its  members,  without  any  written  assignment,  may 
maintain  an  action  to  enforce  them,  though  the  proceeds  of  the  ae» 
tlon  must  be  held  in  trust  for  such  estate. 
AM.  8r.  Rip.,  Vou  UL—n 


614  TowNSXND  V.  Tyndalb.  [Haai. 

Action  against  the  adminiatratar  of  the  estate  of  Judas  IL  Jo- 
aephfion  for  money  liad  and  leceiTed,  being  the  proceeds  of  a 
policy  of  insurance  issued  Apiil  26^  1877,  on  the  life  of  the  de- 
cedent ''for  the  benefit  of  Messrs.  Lane  and  Townsend  as  collat- 
eral security  for  the  amount  of  their  then  subsisting  pecuniary 
demands  against  said  insuned/'  In  1870,  Josephson  deliTered  to 
the  firm  of  Lane  &  Townsend,  three  promissory  notes  in  pay- 
ment of  pre-existing  indebtedness,  payable  respectiyely  in  six, 
eight,  and  ten  months  after  their  date.  No  payment  was  made 
on  any  note,  except  that  seventy-'two  dollars  were  TOcdved  as  a 
diyidend  upon  proof  of  the  notes  against  the  estate  of  Josephflon 
in  bankruptcy.  He,  on  April  25,  1877,  procured  from  the  New 
England  Mutual  Life  Insurance  Company,  a  policy  of  insurance 
upon  his  life,  which  he  delivered  to  Lane  ft  Townsend  as  collatp 
eral  security  for  the  payment  to  them  of  the  promissory  notes. 
The  special  partnership  of  Lane  ft  Townsend  was  diasolTed  in 
July,  1870,  George  W.  Townsend  being  the  liquidating  partner 
thereof,  and  the  general  i)artner8,  Alexander  T.  Lane  and  George 
W.  Townsend,  being  indebted  to  the  special  partner,  Solomon 
Townsend.  After  the  issuing  of  the  policy  of  insurance,  it  and 
the  notes  were  assigned  and  transferred  without  any  writing  by 
the  liquidating  partner  to  the  estate  of  Solomon  Townsend,  the 
amount  of  the  notes  being  then  due  to  his  estate  in  the  settle- 
snent  of  the  firm  affairs.  The  first  premium  on  the  policy  v» 
paid  by  George  W.  Townsend  as  liquidating  partner  of  the  firm, 
and  the  subsequently  accruing  premiums  were  paid  by  George 
W.  Townsend,  as  executor  of  the  will  of  Solomon  Townsend,  de- 
ceased. The  total  payments  made,  with  interest  to  the  death  of 
Josephson,  amounted  to  fifteen  hundred  and  thirty-nine  dolto 
and  forty  cents.  PlaintiflEs  hare  ever  been  residents  of  the  state  of 
Peimsylvania.  Josephson  was  also  a  resident  of  that  state  at  and 
before  the  delivery  of  the  notes,  but,  at  and  subsequent  to  the  is- 
suing of  the  policy  of  insurance,  he  was  a  resident  of  the  state  of 
New  York,  where  he  died  on  the  23d  of  December,  1891,  leaving 
a  widow  and  children  who  appeared  end  took  upon  themselTeB 
the  defense  of  the  present  action.  At  the  death  of  Josephson, 
all  the  notes  were  barred  by  the  statute  of  limitations  of  Masss- 
chusetts,  New  York,  and  Pennsylvania,  and,  at  the  issuing  of  the 
policy,  the  note  which  first  became  due  was  barred  by  the  stat- 
ute of  limitations  of  the  two  states  last  named.  The  judge  ruled 
that  the  plaintiffs  were  entitled  to  recover. 

N.  B.  Levenson,  for  the  claimants. 

B.  L.  IL  Tower  and  F.  A.  North,  for  the  plaintiffs. 
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«»  HOLMES,  J.  It  is  found  as  a  fact  that  the  policy  was. 
taken  out  by  the  defendant's  intestate  as  security  for  the  three 
notes  on  which  the  plaintiffs  now  rely  in  their  claim  upon  its  pro- 
ceeds, and  that  the  plaintifib  are  entitled  to  recover  the  amount 
of  these  notes  and  interest.  These  notes  still  are  ^'subsisting  pe- 
cuniary demands''  within  the  words  of  the  policy^  although  tliejr 
**•  all  are  outlawed,  as  indeed  one  of  them  was  when  the  policy 
was  issued  to  secure  it.  As  is  said  in  Campbell  v.  Maple,  105 
Pa.  St.  304,  307,  the  statute  of  limitations  "does  not  extinguish 
the  debt,  nor  affect  a  trust  created  for  its  payment,  as  long  as  the 
trust  subsists":  See  Champion  y.  Buckingham,  165  Mass.  76; 
Shaw  V.  Silloway,  145  Mass.  503,  506,  507;  Norton  t.  Palmer, 
142  Mass.  433;  Ball  t.  Wyeth,  8  Allen,  276,  278. 

The  fact  that,  in  winding  up  the  firm  and  settling  the  accounts 
between  the  partners,  the  notes  have  been  set  over  to  the  estate 
of  one  partner,  but  without  writing,  does  not  deprive  the  notes 
of  the  security.  The  demands  on  the  notes  remain  in  form  de- 
mands of  Lane  and  Townsend,  and  Lane  and  Townsend  continue 
to  have  an  interest  in  getting  the  amount  of  them  paid,  although^ 
if  paid,  the  sum  will  be  received  by  them  as  trustees  for  one  of 
their  number  in  settlement  of  his  claims  against  the  firm.  It  is 
not  necessary  to  consider  more  exactly  what  effect  we  should  give 
to  the  word  ''their"  in  ''their  then  subsisting  pecuniary  demands.** 

Judgment  on  the  finding. 

LIMITATIONS  OP  ACTIONS— EFFECT.— The  statute  of  Unilta- 
tloos  disables  the  plaintiff  from  suing,  and  does  not  efftablish  merely 
a  presumption  of  payment:  Prltchard  y.  Howell,  1  Wis.  131;  60  Am. 
Dec.  803.  The  effect  of  the  statute  of  limitations  Is  to  destroy  the 
remedy  without  impairing  the  right:  7  N.  J.  L.  113;  11  Am.  Dec.  529» 
and  note;  Commonwealth  v.  MoGowan,  4  Bibb,  62  7  Am.  Dec.  737; 
Belknap  t.  Gleason,  11  Conn.  160;  27  Am.  Dec.  721;  Pittsburg  etc.  R. 
B.  Co.  V.  Byers,  32  Pa»  St.  22;  72  Am.  Dec.  770;  McOormlck  v.  Bro^'n, 
88  CaL  ISO;  95  Am.  De^.  170,  and  note.  See,  also,  the  extended  note 
to  BIzzeU  y.  Nix,  81  Am.  Rep.  41. 

LIMITATIONS  OF  ACTIONS— COLLATERAL  SECURITY.— 
Neither  the  running  of  the  statute  of  limitations  against  a  debt  se- 
eared  by  a  trust  deed,  nor  the  recovery  of  a  judgment  on  such  debt» 
nor  any  lapse  of  time  short  of  the  period  sufficient  to  raise  the  pre- 
sumption of  payment,  deprives  the  party  of  his  right  to  enforce  the 
tniR^.  for  the  purpose  of  compelling  the  payment  of  the  debt:  Gibson 
T.  Creen,  89  Va.  524;  37  Am.  Dec.  888.  A  deposit  of  collaterals  does 
not  prevent  the  running  of  the  statute  of  Umltatlons  upon  the  del>ta 
secured  thereby,  but  the  barring  of  any  action  upon  such  debt 
through  the  running  of  the  statute  of  limitations  does  not  affect  the 
right  of  the  pledgee  to  realize  upon  the  collateral:  Hartranft's  Es- 
tate, 158  Pa.  St.  680;  84  Am.  St  Rep.  717,  and  note. 
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New  England  Dbbssrd  Meat  and  Wool  Company 
V.  Standard  Worsted  Company. 

[165  MlflBACHDBBXTB.  828.] 

BALK  OP  CHATTELS.  WHEN  PASSES  TITLE.— In  a  mle  of 
a  portion  of  a  larger  mass,  the  whole  remaining  in  the  possession  of 
the  vendor  with  the  right  and  power  in  him  to  make  separation*  no 
title  passes  until  this  is  done,  so  as  to  enable  him  to  recoTer  the 
purchase  price. 

SALE  OP  GOODS  TO  BE  MANUPAOTUBBD,  TITLE  WHEN 
PASSES  SO  AS  TO  SUSTAIN  AN  ACTION  POB  THE  PUR- 
CHASE PRICE.— Under  a  contract  to  buy  all  the  wool  of  a  desig- 
nated quality  which  tSie  plaintiffs  may  make  tor  thirty  days,  not  lo 
exceed  fifteen  thousand  pounds,  no  title  passes;  and  no  action  can  be 
maintained  for  the  purchase  price^  except  as  to  wool  which  has  been 
separated  in  a  body  by  itself,  not  mixed  with,  nor  a  part  of,  any 
greater  quantity  of  wool.  The  setting  apart  and  shipping  to  tbe  pur- 
chasers of  a  quantity  greater  than  they  agreed  to  taae  does  not  Test 
title  to  any  part  in  them,  and  hence  will  not  sustain  an  action. 

STATUTE  OP  FRAUDS.- IP  THE  NAME  OF  A  PARTY  to 
be  bound  on  a  contract  appears  in  the  body  of  the  memorandum 
thereof,  instead  of  being  signed  at  the  end,  this  is  a  sufficient  sub- 
scription, if  the  name  was  so  written  by  him  or  his  authorised  a^rent. 

STATUTE  OP  FRAUEHS.— A  MEMORANDUM  OF  A  SuAL.B 
MUST  DESIGNATE  THE  PROPERTY  SOLD.— The  want  of  such 
designation  cannot  be  supplied  by  parol  evidence. 

STATUTE  OP  FRAUDS.— MEMORANDUM.  EVIDENCE}  TO 
PROVE  MEANING  OF  LETTERS  IN.— The  meaning  of  the  letters 
«<F  C^  In  a  memorandum  of  sale,  when  they  are  technical  abbreria* 
tions  used  in  the  wool  trade,  may  be  shown  by  parol  evidence. 

STATUTE  OF  FRAUDS.— SALE.— PAROL  EVIDENCE  is  not 
competent  to  contradict  or  Tary  the  terms  of  a  memorandum  of  sals 
to  proTS  what  was  intended,  but  the  situation  of  the  parties  and  the 
surrounding  circumstances  at  the  time  when  the  contract  was  made 
may  be  shown  to  apply  it  to  the  subject  matter. 

STATUTE  OF  FRAUDS.— A  MESMORANDUM  OF  SALE  SUP- 
PICIKNTLY  DESIGNATES  THE  PROPERTY  sold  when  It  de- 
scribes such  property  as  "about  2,000  to  2,500  lbs  F  C,  and  all  they 
may  make  for  thirty  days,  say  up  to  10,000  to  15,000  lbs,"  and  the 
-evidence  shows  tbat  the  vendor  was  engaged  in  the  wool  business* 
and  the  letters  "F  C"  are  used  by  persons  in  that  trade  as  deslg^na- 
ting  a  particular  grade  of  wool,  and  that  the  rendor  had  on  hand 
at  the  time  of  contracting  two  thousand  four  hundred  and  forty- 
three  pounds  of  wool  recently  manufactured  of  that  grade. 

STATUTE  OF  FRAUDS.— THE  ACCEPTANCE  OF  PART  at 
the  property  sold  takes  a  case  out  of  the  statute  of  frauds. 

Action  of  contract  to  recover  the  price  of  five  thousand  and 
fourteen  pounds  of  'T  C  wool*'  claimed  to  have  been  sold  by 
plaintiff  to  defendant.  The  defendant  pleaded  the  statute  of 
limitations,  In  the  trial  court,  the  jury  rendered  a  verdict  for 
the  plaintiff^  and  the  defendant  alleged  exceptions.  The  mem- 
orandum of  sale  referred  to  in  the  opinion  was  made  by  one  Pratt 
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in  the  words  and  figures  following:  **Mar.  24,  '93.  Bought  of 
New  Eng.  D.  M.  ft  W.  Co.  about  2,000  to  2,500  lbs  F  G  and  all 
they  may  make  for  thirty  days  say  up  to  10,000  to  15,000  lbs,  A 
40  cents  net  cash  1  per  cent  brokerage  to  me  for  account  Stand* 
«rd  Worsted  Co.'* 

O.  B.  Swasey  and  J.  Nelson,  for  the  defendant. 

A.  P.  French,  for  the  plaintiff. 

«»  KNOWLTON,  J.  The  plaintiff  seeka  to  recover  only 
upon  the  first  and  third  counts  of  the  amended  declaration^ 
which  set  forth  a  claim  for  the  price  of  goods  sold.  As  the  case 
was  submitted  to  the  jury,  a  verdict  could  not  be  rendered  for  the 
plaintiff  unless  it  was  proved  that  the  title  passed  to  the  defend* 
ant.  The  contract  of  sale  covered  certain  specific  property, 
namely,  the  fine  combed  wool  which  the  plaintiff  had  on  hand 
when  the  contract  was  made,  and  also  such  fine  combed  wool  as 
the  plaintiff  *^  should  manufacture  within  the  next  thirty 
days,  the  whole  to  be  paid  for  at  forty  cents  per  pound.  The 
present  action  concerns  only  a  part  of  the  wool  subsequently 
manufactured,  and  the  principal  question  in  the  case  is,  whether 
the  title  passed  before  the  action  was  brought.  The  two  thou- 
sand four  hundred  and  forty-three  pounds  of  F  C  wool  on  hand 
at  the  plaintiff's  factory,  where  the  parties  were  at  the  time  of 
making  the  contract,  became  the  defendant's  property  as  soon 
as  the  contract  was  made. 

What  was  necessary  to  give  the  contract  effect  upon  the  wool 
to  be  produced  so  as  to  change  the  ownership  from  the  plaintiff 
to  the  defendant?  The  plaintiff  was  a  manufacturer  of  wool,  and 
it  is  clear  that,  of  the  quantity  of  wool  of  different  kinds  in  its 
possession,  none  would  pass  to  the  defendant  until  something  oc« 
curred  to  designate  it  as  that  covered  by  the  contract.  The  par« 
ties  contemplated,  as  their  contract  shows,  that  the  plaintiff,  who 
was  to  manufacture  the  wool,  should,  in  connection  with  the 
work  of  manufacturing  it,  separate  it  from  the  mass  of  wool  then 
in  his  possession  and  determine  its  weight,  so  that  it  would  ap- 
pear to  be  the  property  called  for  by  the  contract,  and  its  price 
would  be  ascertained.  A  learned  writer  states  the  law  to  be  as 
follows:  'T[n  a  sale  of  a  portion  of  a  larger  mass,  the  whole  re- 
maining in  the  possession  of  the  vendor,  with  a  right  and  power 
in  him  to  make  a  separation,  both  upon  principle  and  the  weight 
of  authority,  no  title  passes  until  that  is  done,  so  as  to  enable  the 
vendor  to  recover  the  price,  even  for  goods  ^bargained  and  sold' ".: 
Benjamin  on  Sales,  6th  Am.  ed.  308.    This  doctrine  is  well  es- 
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tahlishod  in  MajssaclmBettB,  and^  while  the  dedsioiis  are  not  nni- 
f  orm,  it  is  a  rule  which  prevails  generally  in  this  country,  as 
well  as  in  England:  Scudder  v.  Worster,  11  Cush.  573;  Wdd  r. 
Cutler,  2  Gray,  195;  Middlesex  Co.  t.  Osgood,  4  Gray,  447;  Bopes 
T.  Lane,  9  Allen,  502;  Nichols  v.  Morse,  100  Mass.  523;  Morse 
▼.  Sherman,  106  Mass.  430,  432;  Keeler  v.  Goodwin,  111  Mass. 
490;  Tumer  v.  Langdon,  112  Mass.  265;  Elgee  Cotton  cases,  22 
Wall.  180, 187;  Hatch  v.  Oil  Co.,  100  U.  S.  124,  134;  Morrison  r. 
Dingley,  63  Me.  553;  Bailey  v.  Smith,  43  N.  H.  141;  Haldeman  v. 
Duncan,  51  Pa.  St  66;  Hahn  v.  Fredericks,  30  Mich.  223;  18 
Am.  Eep.  119;  Woods  v.  McQee,  7  Ohio,  467;  Browning  v.  Ham- 
ilton, 42  Ala.  484;  Commercial  Nat  Bank  y.  Gillette,  90  Ind. 
268;  46  Am.  Bep.  222;  Ferguson  y.  Northern  «^  Bank,  14 
Bush,  555;  29  Am.  Bep.  418;  Baldwin  y.  McKay,  41  Miss.  358; 
Uphaan  y.  Dodd,  24  Ark.  545;  Courtright  y,  Leonard,  11  Iowa, 
32;  Mclaughlin  v.  Katti,  27  Cal.  451,  463. 

We  think  that  this  rule  is  applicable  to  the  pres^it  case.  Thm 
regular  process  of  manufacture  which  was  necessary  to  bring  the 
property  within  the  contract  would  leave  it  a  part  of  the  larger 
mass  in  the  possession  of  the  plaintiff.  According  to  the  un- 
contradicted testimony,  as  the  wool  was  manufactured  it  was 
•conducted  into  bins  by  a  spout,  and,  in  the  absence  of  some 
upecial  action  taken  for  the  purpose,  there  would  be  nothing  to 
fSistinguish  the  wool  made  on  one  day  from  that  made  on  the 
next  day.  The  defendant  requested  the  judge  to  instruct  the 
jury  as  follows:  '^n  order  to  recoyer  on  either  the  &rBt,  second, 
or  third  counts  of  its  amended  declaration,  the  plaintiff  mxist 
prove  exactly  five  thousand  and  fourteen  pounds  of  P  C  wrool 
was  separated  into  a  body  by  itself,  not  mixed  with,  or  a  part  of 
any  greater  quantity  of  wool  of  a  different  grade,  or  with  a  great- 
er quantity  of  P  C  wool,  at  the  time  the  defendant  was  entitled  to 
receive  the  wool  the  subject  of  the  contract;  in  other  words, 
the  plaintiff,  nnder  the  first  three  counts  of  the  amended  declara- 
tion, must  show  that  the  title  to  five  thousand  and  fourteen 
pounds  of  P  C  wool  passed  to  the  defendant,  and  the  title  could 
not  so  pass  until  and  unless  that  exact  quantity  of  P  C  wool  was 
made  a  distinct  and  separate  portion  by  itself.'*  The  judge  adopt- 
ed this  instruction,  and  said  he  would  give  it,  omitting  the  words 
**exactl/'  and  "exact."  The  instruction  was  not  given  in  the 
words  in  which  it  was  written,  and  the  defendant  contends  that, 
considering  the  whole  charge  together,  it  was  not  given  in  sub- 
stance or  according  to  its  meaning.  We  do  not  deem  it  necessary 
to  determine  the  correctness  of  this  contention.    The  defend* 
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«iit  concedes  that  some  parts  of  the  charge  correctly  irtated  its 
position.  The  fair  interpretation  of  the  request  is,  '^hat  the 
wool  subject  to  the  contract/'  thai  is,  the  identical  wool  manu* 
iactured  during  the  thirty  days^  mu^  hare  been  separated  from 
the  other  wool  of  the  plaintiff  so  that  it  could  be  identified,  in 
order  to  entitle  the  plaintiff  to  recover.  We  think  the  presiding 
justice  intended  to  present  to  the  jxiry  the  question  raised  by 
this  (request,  and  we  also  think  that  there  was  no  evidence  in 
the  case  to  warrant  a  finding  for  the  plaintiff  upon  it.  As  we 
imderstand  the  testimony,  ***  which  is  reported  in  full  in  the 
bill  of  ezceptioua,  the  plaintiff,  in  manufacturing  the  wool, 
weighed  it  as  it  went  into  the  bins,  so  that  the  weight  of  the  pro- 
duet  of  each  day  was  known.  The  wool  produced  within  the 
thirty  days  was  weighed  in  the  ordinary  course  of  manufacture, 
and  in  that  way  the  plaintiff  knows  how  many  pounds  are  cov- 
ered by  the  contract.  When  the  plaintiff  undertook  to  deliver, 
or  to  set  apart  for  the  defendant,  the  balance  of  the  wool  covered 
by  the  contract  remaining  after  the  previous  delivery,  it  shipped 
six  thousand  two  hundred  and  twenty-three  pounds,  instead  of 
five  thousand  and  fourteen  pounds,  the  balance  of  the  amount 
which  was  produced  within  the  thirty  dajrs.  The  defendant 
was  not  bound  to  take  any  wool  except  that  manufactured  within 
the  thirty  days;  and  unless  the  plaintiff,  whose  duty  it  was  to 
separate  that  from  its  other  property,  separated  it  so  that  it 
could  be  identified,  the  title  to  it  never  passed.  We  find  no 
statement  from  any  witness  indicating  that  it  was  so  separated. 
Apparently  nothing  was  done  under  the  contract  to  determine 
what  wool  belonged  to  the  defendant.  Taking  the  weights  as 
the  wool  was  manufactured  did  not  enable  the  plaintiff  to  deter- 
mine what  portion  of  the  contents  of  the  bine  was  made  at  one 
time,  and  what  at  another. 

The  first  request  of  the  defendant  was  for  a  ruling  that,  on  the 
evidence,  the  plaintiff  could  not  recover  on  the  first,  second,  or 
third  count  of  its  amended  declaration.  We  think  the  jury  were 
erroneously  permitted  to  find  for  the  plaintiff. 

As  additional  facts  may  be  presented  at  another  trial,  it  be- 
comes necessary  to  consider  other  questions  in  the  case.  The  de- 
fendant contended  that  there  was  no  sufficient  memorandum  of 
the  contract,  as  required  by  the  statute  of  frauds.  It  is  imma- 
terial that  the  defendant's  name  appears  in  the  body  of  the  mem- 
orandum, instead  of  as  a  signature  at  the  end  of  it^  and  that  the 
name  was  written  by  the  defendant's  agent  and  broker,  instead 
of  by  one  of  its  officers:  Hawkins  v.  Chace,  19  Pick.  502;  God- 
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dington  y.  Goddard^  16  Gray^  436;  Clason  r.  Bailey,  14  Johns* 
484;  Tonrret  v.  Cripps,  48  L.  J.,  N.  S.,  667. 

The  quantity  given  in  the  statement  of  the  goods  to  be  maim-* 
faetnred  ^^^  is  merely  an  estimate,  or  at  most  a  limitation,  and 
the  language  creates  no  uncertainty  in  regard  to  the  manufkc- 
tared  goods:  Brawley  v.  United  States,  96  U.  S.  168, 172.  The 
most  donfbtf  ul  que&ttion  arising  on  the  memorandum  is  whether  the 
words  ''about  two  thousand  to  two  thousand  five  hundred  pounds 
P  C,'* taken  in  connection  with  the  words  following,  ''and  all  they 
make  for  thirty  days,*'  etc.,  is  a  sufficient  designation  of  the  prop- 
erty sold.  The  rule  is,  that  the  goods  sold  must  be  designated 
in  the  writing,  and  cannot  be  shown  by  parol:  Waterman  ▼. 
Meigs,  4  Oush.  497;  May  v.  Ward,  134  Mass.  127;  Pulse  r.  Mil- 
ler, 81  Ind.  190;  Holmes  t.  Evans,  48  Miss.  247;  12  Am.  Rep. 
372;  Eggleston  t.  Wagner,  46  Mich.  610.  But  we  have  no  doubt 
that  the  meaning  of  the  letters  "P  G,'  which  are  technical  ab- 
breviations used  in  the  wool  trade,  may  be  shown  by  parol,  as 
well  when  they  appear  in  a  memorandum  relied  on  under  the 
statute  of  frauds  as  in  any  other  writing. 

While  parol  evidence  is  not  competent  to  contradict  or  rary 
the  terms  of  such  a  memorandum  to  show  what  is  intended,  ire 
are  of  opinion  that  the  situation  of  the  parties  and  the  sur- 
rounding circumstances  at  the  time  when  the  contract  was  made 
may  be  shown  to  apply  the  contract  to  the  subject  matter. 
Upon  this  point  the  decision  in  Macdonald  y.  Longbottom,  1 
EI.  ft  E.  987,  which  was  concurred  in  by  all  the  judges  sitting 
in  the  exchequer  chamber,  is  an  authority  which  fidly  covers  the 
present  case.  When  it  is  shown  who  and  where  the  parties  were 
at  the  time  of  making  the  contract,  and  what  proper^  the  plain- 
tiff had  on  hand  of  the  kind  described,  it  is  clear,  without  more^ 
that  the  memorandum  referred  to  the  two  thousand  four  hun- 
dred and  forty-three  pounds  of  wool  on  hand  recently  manufac- 
tured and  to  the  additional  amount  which  might  be  manufac- 
tured within  the  thirty  days:  See  Mead  v.  Parker,  115  Mass.  413; 
15  Am.  Bep.  110;  Hurley  v.  Brown,  98  Mass.  545;  96  Am.  Dec 
671;  Scanlan  t.  Geddes,  112  Mass.  15;  Slater  v.  Smith,  117  Mass. 
96;  Nichols  v.  Johnson,  10  Conn.  192;  Waring  v.  Ayres,  40  N.  Y. 
357;  Colerick  v.  Hooper,  8  Ind.  316;  56  Am.  Dec  505. 

Moreover,  upon  the  undisputed  evidence,  there  was  an  accept- 
ance of  a  part  of  the  property,  which  takes  the  case  out  of  the 
statute.  There  is  no  testimony  that  would  warrant  a  finiling 
that  the  wool  which  was  delivered  and  paid  for  was  received 
by  the  defendant  in  any  other  way  than  as  delivered  by  the 
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plaintiff  in  part  performance  of  hia  contract:  See  Marah  r.  Hyde, 
3  Gray,  331;  Ganlt  v.  Brown,  48  N.  H.  183;  2  Am.  Bep.  210; 
Scott  V.  Bafitem  OonntieB  By.  Co.,  12  Meea.  &  W.  33;  Van  Woert 
?.  Albany  etc.  E.  E.  Co.,  67  N.  T.  638. 

We  do  not  think  there  waa  evidence  in  the  case  which  made 
it  the  duty  of  the  presiding  judge  to  give  any  of  the  other  in- 
structions requested  by  the  defendant. 

••*  As  the  questions  in  regard  to  the  admission  of  evidence 
will  not  be  likely  to  arise  again  in  the  same  f  orm^  we  do  not  think 
it  necessary  to  consider  them. 

Exceptions  sustained* 

SAIiES.-4BiPAlU.TION  of  articles  sold  out  of  a  large  number, 
irhere  all  are  exweOj  €ft  the  same  quality,  is  unnecessary  to  oonsti- 
tnto  such  dellTcry  as  wUl  pass  the  property:  Pleasants  t.  Pendle- 
tlaii,  6  Band,  478;  18  Am.  Dec.  728.  Property  in  grain  sold,  constitu- 
ting part  of  a  mass  in  an  elerator,  passes  to  tlie  vendee  without 
separation:  Cufirtilng  v.  Breed;  14  Allen,  376;  92  Am.  Dec.  777,  and 
note;  to  the  same  effect  see  Russell  ▼.  Carrlngton,  42  N.  Y.  118;  1  Am. 
Bep.  498;  Hurff  v.  Hires,  40  N.  J.  L.  081;  29  Am.  Bep.  282;  Kingman 
T.  Holmquist,  36  Kan.  735;  60  Am.  Bep.  004;  Cloke  v.  Shafroth,  137 
IlL  803;  31  Am.  St.  Bep.  375,  and  especially  note;  on  the  eaJe  of  a 
quantity  of  goods  of  the  same  kind,  no  title  passes  without  separation 
or  particular  designation:  Commercial  Nat  Bank  t.  Gillette.  90  Ind« 
268;  46  Am.  Bep.  222;  to  the  same  effect  see  Hubler  t.  Gaston,  9  Or. 
66;  42  Am.  Bep.  794. 

SALES— MEMOBANDTJM— SIGNING  BY  PABTIBS.— A  memoran- 
dum of  a  sale  containing  the  names  of  the  vendor  and  vendee,  but 
which  was  not  subscribed  to  by  the  parties,  was  held  sufficient  to  sat- 
isfy the  statute  of  frauds:  Merritt  y.  Clason,  12  Johns.  102;  7  Am. 
Dec.  2b^,  and  note.  A  memorandum  of  sale  in  order  to  satisfy  the 
statute  of  frauds,  must  either  name  the  vendors  or  describe  them  so 
tbcy  can  be  Identified  by  other  evidence:  McGovem  v.  Hera,  163 
Haas.  808;  25  Am.  St.  Bep.  632,  and  note.  See,  also,  the  note  to 
Gerll  V.  P(^del)aTd  Silk  Bifg.  Oo.,  51  Am.  St.  Bep.  616. 

S^LBS-STATUTM  OF  PBAUDS— AOCBPTANOB)  OF  GOODS  — 
Where  a  contract  of  sale  is  verbal,  the  delivery  of  the  goods  after  ac- 
ceptance to  a  carrier  designated  by  the  buyer  is  sufficient  to  satisfy 
tbe  statute  of  frauds:  Cross  v.  O^DomneU,  44  N.  Y.  661;  4  Am.  Bep. 
721.  The  delivery  of  goods  to,  and  their  acceptance  by,  a  carrier 
named  by  the  purchaser  is  a  sufficient  receipt  and  acceptance  to  take 
the  sale  out  of  the  statute  of  frauds:  Spencer  v.  Hale,  30  Yt  314; 
78  Am.  Dec.  300,  and  note;  but  see  Johnson  t.  Cuttle,  106  Mass.  447; 
7  Am.  Bep.  645. 

PABOL  EfVIDI^OD  IS  ADMISaiBLB  TO  BXPLAIN  THB 
MKANING  OF  TBBMS  or  forms  of  expressloii  used  in  a  particular 
trade  or  business,  wherever  knowledge  of  their  pecuUar  or  technical 
use  becomes  material  in  construing  a  written  oontittct:  Dana  v. 
SMDer,  12  N.  Y.  40;  62  Am.  Dec.  130;  Hatch  v.  Douglass,  48  Ck>nn. 
1116;  40  Am.  Bep.  IM. 
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RAII/WAYS— PASSBNGHR  INJURBiD  IN  TOIIiBTROOM.— A. 
rallwa7  company  is  answerable  for  inJorieB  recelyed  by  a  person 
then  at  a  passenger  depot  for  the  purpose  of  taking  a  train,  throogli 
Its  negligence  in  leaving  an  nngoarded  hole  in  the  floor  of  a  toilet- 
room  into  which,  the  room  being  without  light,  the  person  f^  wUil« 
in  the  exwcise  of  due  cafe. 

SUNDAY.— THE  FAILrURB  TO  OBSBRYB  A  SUNDAY  I^AW 
on  the  part  of  a  person  injured  by  the  negligence  of  a  railway  cor- 
poration does  not  constitute  any  defense  to  an  action  to  recorer  com- 
pensation for  such  injury. 

C.  F.  Choate^  Jr.,  for  the  defendant 
J.  F.  Kilton,  for  the  plaintiff. 

»*•  KNOWLTON,  J.  The  only  exception  in  tiiifl  case  is  to 
ibe  refusal  of  the  judge  to  rule  that  upon  all  the  eyidenoe  the 
plaintiff  cannot  recover.  The  plaintiff  went  to  the  defendant's 
passenger  station  in  Holbrook  to  take  a  train  for  South  Brain- 
tree.  She  bought  a  ticket  and  passed  from  the  ladies'  waiting- 
room  into  the  ladies'  toiletroom,  which  opened  out  of  the  wait- 
ingroom.  There  was  no  light  in  any  part  of  the  station  except 
the  ticket  o£Sce.  The  door  of  the  toiletroom  was  open.  The 
plaintiff  had  often  been  there  before,  and  was  familiar  with  the 
place.  She  had  occasion  to  use  the  toiletroom,  and  when  she 
felt  with  her  hand  for  the  seat  she  failed  to  find  it  and  fell 
through  an  opening  in  the  floor  and  was  injured. 

The  opening  of  the  station  for  the  sale  of  tickets  upon  a  train 
which  was  about  to  pass  oyer  the  railroad,  and  the  condition  of 
the  station  at  the  tiine,  were  an  inyitation  to  persons  to  come 
^'^  there  if  they  wished  to  take  a  train,  and  the  maintenance 
of  a  toiletroom  for  a  long  time  previously,  the  door  of  which 
was  then  open,  was  an  invitation  to  lady  passengers  to  enter  if 
they  wished  to  use  it.  The  plaintiff  was  a  passenger,  and  the 
defendant  owed  her  the  highest  degree  of  care  consistent  with 
the  proper  management  of  the  business  in  which  it  was  en- 
gaged: Dodge  V.  Boston  etc.  S.  S.  Co.,  148  Mass.  207;  12  Am. 
St  Bep.  541.  The  existence  of  a  dangerous  hole  in  the  floor  of 
the  toiletroom,  under  the  circumstances,  was  evidence  of  negli- 
gence on  the  part  of  the  defendant. 

There  was  also  evidence  that  the  plaintiff  was  in  the  exercise 
of  due  care.  She  had  been  familiar  with  the  toiletroara  for 
many  years,  and  she  had  no  reason  to  suppose  that  it  was  dan* 


Feb.  1896.]  Dbiscoll  v.  Scanlon.  523 

gerons  to  enter  it  That  it  wbb  not  then  lighted  was  not  very 
ffignificant^  in  Tiew  of  the  fact  that  the  ladies'  and  gentlemen's 
waitingrooms  were  also  without  lights  except  from  the  ticket 
office.  The  jury  might  find  that  after  she  entered  it  she  did 
what  ordinarily  prudent  persons  might  be  expected  to  do  under 
like  circumstances. 

It  is  contended  that  the  plaintiff  should  not  be  permitted  to 
recover  because  the  accident  happened  on  the  evening  of  the 
Lord's  day.  This  argument^  if  it  would  otherwise  be  valid,  is 
answered  by  the  Statutes  of  1884,  chapter  87,  whicfh  is  as 
follows:  '^he  provisions  of  chapter  98  of  the  Public  Statutes, 
relating  to  the  observance  of  the  Lord's  day,  shall  not  constitute 
a  defense  to  an  action  for  a  tort  or  injury  suffered  by  a  person 
on  that  day." 

Exceptions  overruled. 

RAILROADS— DUTY  TO  KBBP  STATION  SAPB.-A  raltwmy  car- 
rier is  Uable  for  negligence  In  its  oonstructlon  or  madntenance  in  re 
lAir  of  Its  station  approaches,  station  buUdings,  &nd  station  plat- 
form, and  for  its  failare  to  adequately  Ught  them:  Johns  v.  Charlotte 
ere.  R.  R.  Co.,  80  S.  G.  102;  80  Am.  St  Rep.  700,  said  note;  Moses  v. 
lioulsville  etc.  R.  R.  Co.,  89  La.  Ann.  OiO;  4  Am.  St  Rep.  281,  aud 
note. 

SUNDAY  LAWS— VIOLATION  OF  AS  A  BAR  TO  RECOVERY 
FOR  TORT.— The  fact  that  a  passenger  traveling  on  a  Sunday  ex- 
corsion  train  is  wrongfully  ejected  on  that  day  from  the  train  does 
nol  har  his  right  to  recover  damages  for  injuries  sustained  thereby: 
Chicago  etc.  R.  R.  Co.  v.  Graham,  8  Ind.  App.  28;  50  Am.  St.  Rep. 
2MI  A  passenger  traveling  on  Sunday  in  violation  of  law  Is  not  pre- 
cluded from  recovering  for  an  Injury  arising  from  the  carrier'e  negl- 
gence,  when  sncSi  vlohition  of  law  wbjs  merely  a  condition  and  not  a 
cootrlhutory  cause  of  the  Injury:  Delaware  etc.  R.  R.  Co.  v.  Trant- 
w«iu  52  N.  J.  L.  100;  19  Am.  St  Rep.  442,  And  note;  CarroU  v.  Staten 
UXsoU  R.  R.  C6^  58  N.  Y.  126;  17  Am.  Rep.  22L 


DrISOOLL    V.  SOANLON. 
[185  MiMACHUirnat  MS.] 

MASTBR  AND  SERVANT.— FOR  A  SERVANT  DRIVING  A 
OUMPOART  TO  INVITE  A  BOY  to  drive  It  for  the  latter's  pleasure 
IS  not  within  the  scope  of  the  former*s  authority,  and  the  master  is, 
therefore,  not  answeraible  for  injuries  received  by  the  boy  while  so 
irivlng. 

NBGLIOBNOE,  CONSEQUENCES  FOR  WHICH  NO  LIABIL- 
ITY EXISTS.— A  person  owning  a  cart  Is  not  bound  to  expect,  or 
look  out  for,  people  falling  from  his  cart,  where  they  had  no  busi- 
ness to  be.  A  boy  getting  on  the  cart  aasumes  all  risks,  and  there- 
fore cannot  recover  tf  he  falls  under  the  wheels,  and  Is  run  over  be- 
cause the  driver  is  asleep  and  consequently  neglecting  bis  duties. 
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Tort  for  personal  injuries  claimed  to  have  been  suffered  by 
the  plaintiff  from  the  n^ligence  of  the  defendftirf s  senrani.  In 
the  trial  court,  the  judge  instructed  the  jury  to  return  a  yerdict 
for  the  defendant,  and  the  plaintiff  alleged  exceptions 

K  0.  Achom,  for  the  plaintiff. 

0.  A.  Galvin  and  J.  F.  Sweeney,  for  the  defendant 

^^  HOLMES,  J.  This  is  an  action  for  personal  injmiea. 
The  plaintiff  was  a  boy  of  nine.  He  was  inirited  to  drive  upon 
a  dumpcart  drawn  by  two  horses  belonging  to  the  defendant, 
and  driven  by  the  defendant's  son,  who  was  employed  by  him  as 
a  teamster.  The  plaintiff  got  upon  the  cart,  and  soon  was  asked 
by  the  driver  to  take  the  reins,  which  he  did.  The  driver  went 
to  sleep,  one  of  the  rdns  was  dropped  by  the  plaintiff,  and  in 
trying  to  catch  it  he  fell  off  and  was  hurt  The  case  is  here  on 
exceptions  to  a  ruling  that  the  plaintiff  could  not  recover. 

We  are  of  opinion  that  the  ruling  was  right  It  iras  not 
within  the  scope  of  the  employment  of  the  driver  of  the  dump- 
cart  to  invite  persons  to  drive  upon  it  for  their  pleasure:  Bow- 
ler V.  O'Connell,  162  Mass.  319;  44  Am.  St  Bep.  359;  Powers  t. 
Boston  etc.  B.  B.  Co.,  153  Mass.  188, 190.  He  had  equally  little 
authority  to  invite  them  to  take  his  place  in  performing  what 
was  a  personal  trust:  See  Owilliam  y.  Twist  (1895),  2  Q.  B.  8^ 
86. 

It  WHS  argued  that  we  might  look  only  to  the  later  moment 
when  the  plaintiff  was  under  the  wheels^  that  it  did  not  matter 
how  he  got  there,  and  that  the  defendant  was  liable  for  running 
over  the  plaintiff,  if  he  would  have  been  in  case  his  cart  had  ^^^^ 
run  over  a  third  person  when  his  driver  was  asleep.  But  it  does 
make  all  the  difference  in  the  world  how  the  plaintiff  got  under 
the  wheels.  The  defendant  was  not  bound  to  expect  or  look  out 
for  people  falling  from  his  cart,  where  they  had  no  business  to 
be,  and  persons  who  got  into  it  took  the  risk  of  what  might  hap- 
pen as  against  him.  The  driver's  slumber  was  so  intimately  oon* 
nected  with  the  unauthorized  act  that  it  is  impossible  to  separate 
the  two.  The  driver  would  not  have  been  asleep,  and  the  plain- 
tiff would  not  have  fallen,  but  for  the  driver's  unauthorized  act, 
and  if  the  plaintiff  had  not  been  driving.  The  plaintiff  does 
not  stand  in  the  same  position  as  if  he  had  been  run  over  when 
crossing  the  road.  The  casd  is  not  affected  by  the  fact  that  the 
plaintiff  is  a  child:  Bowler  v.  O'Connell,  162  Mass.  319;  44  Am. 
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8L  Bep.  S59;  see  Daniela  y.  New  York  etc.  B.  B.  Co.,  164  Mats. 
S49;  26  Anu  St  Bep.  253. 
Ezoeptions  OTermled. 

MASTBR  AND  BBBYANT.— A  MASTBB  IS  NOT  ANSWBBABLB 
for  tlie  negligent  act  of  his  seryant  or  agent.  If  the  latter,  in  per* 
forming  the  act  from  which  the  Injury  revolted,  waa  not  acting  in 
the  course  of  his  employment:  Walker  r.  Hannihal  etc.  B.  B.  Go., 
121  Mo.  575;  42  Am.  St.  Rep.  547;  Bowler  T.  O'Connell,  102  Mass.  319; 
44  Am.  St  Bep.  850,  and  note.  So  where  a  senrant  is  employed  to 
maoage  a  dnmpcar  hauling  stone  and  other  material  out  of  a  tun- 
nel, he  hae  no  authority  to  assent  to  a  third  penon  riding  in  such 
car.  and  his  permitting  such  person  to  so  ride  is  not  equiTalent  to  an 
inTitatian  hy  his  master,  and  cannot  make  him  answerable  for  acts 
CT  omissions  in  the  management  of  the  oar  from  which  the  person 
so  nding  is  killed  or  suffers  substantial  injuries:  Morris  t.  Brown, 
111  N.  Y.  818;  7  Am.  St  Bep.  751.  Where  a  minor  child  is  drowoed 
through  haying  been  invited  aboard  a  tugboat  by  the  senrants  of  the 
owner,  which  act  is  outside  of  their  authority  and  against  orders,  no 
rf.*eay«ry  can  be  had,  if  the  right  of  action  is  made  to  depend  upon 
toe  i]*Tttatlon  of  the  owner:  Ck>ok  r.  Houston  etc  Nay.  Co^  76  Tez. 
853;  18  Am.  St  Bep.  62. 


GuixzBURO  V.  H.  W.  Downs  Company. 

(106  KiMACHVinn,  467.) 

PLBDGBB,  SALB  BY.— A  PLin>GBB,  on  default  in  the  pay- 
ment  of  his  debt,  may  sell  the  pledged  property  at  public  auction, 
glTing  to  the  pledgor  notice  of  the  time  and  place  of  sale,  but  ho 
must  exercise  reasonable  skill  and  diligence  in  order  to  get  the  yalue 
ef  the  property;  and  thia  includes  the  fixing  of  a  reasonable  time 
and  place  of  sale. 

PliEDGBB,  FAILUBB  OF  TO  OBJBOT  TO  TIMB  OB  PLAOD 
OF  8AI/E>.— A  pledgor  of  stock  haying  notice  of  the  time  and  place 
of  oale  fixed  by  his  pledgee;  and  making  no  objection  thereto,  and 
taking  no  notice  thereof,  by  his  silence  waires  any  objection  existing 
aa  to  such  place. 

PliBDGEE'S  SAIiD  IN  PBESBNGB  OF  BUT  ONB  BIDDBB.— 
The  fact  that  a  pledgee's  sale  of  stock  was  attended  by  but  one  bid- 
der only  does  not  render  it  inyalid. 

Suit  in  equity  to  establish  plaintiff's  ownership  of  stock  in  the 
oorpoiation  defendant  Such  coiiponition  was  organized  under 
the  laws  of  Massachusetts^  with  a  capital  stock  of  sixteen  thou- 
sand dollars.  In  Aprils  1892,  it  gave  the  I.  B.  Kleinert  Bulhber 
Company,  a  oorporatian  established  under  the  laws  of  New  York, 
a  promissory  note  agreeing  to  pay  fiye  thousand  dollars  on  de- 
mand, and,  at  the  execution  of  such  note,  it  deliyered  as  ooUat- 
eral  secuxity  therefor  two  certificates  of  its  stock  for  twen^-sereii 


626  GuiNKBuiw  «•  Downs  Ca  [M 


•hareB  each.  The  nates  reDanining  unpaid,  the  Eleinext  Babher 
Company,  in  1894,  sent  by  nnil  to  the  defendant  corporation  a 
notice  specifying  the  amount  of  the  indebtedness  witii  aocnted 
interest  and  the  holding  of  the  stock  as  seooiity  for  the  paym^it 
of  such  indebtedness,  and  declaring  that,  unless  the  indebtedness 
-was  paid,  the  securities  would  be  sold  at  public  auction  at  the 
Beal  Estate  Exchange  salesrooms.  No.  59-65  Liberty  street,  in 
the  city  of  New  York,  by  Bichard  V.  Hamertt  &  Co.,  as  auction- 
eers, on  July  24,  1894,  at  half  past  twelve  o'clock  in  the  after- 
noon. The  defendant  corporation  recedved  this  notice  on  July 
20, 1894,  and  made  no  objection  theretx),  nor  to  the  time  or  place 
of  sale.  The  stock  was  sold,  pursuant  to  the  notice,  to  James  A. 
Hudson,  attorney  of  the  Kleinert  Company,  who  purchased  for 
the  plaintiff,  paying  for  the  stock  fifty  dollars,  and  the  auction- 
eer's  expenses,  there  being  no  other  bidder  present  There  was 
evidence  tending  to  ^how  that  no  stock  of  this  character  had  ever 
been  sold  at  auction  in  the  dty  of  New  York,  nor  was  there  any 
statute  in  the  state  of  New  York  regulating  the  sales  of  pledges 
or  o(f  personal  property  held  as  collateral  security,  such  sales  there 
being  regulated  by  the  rules  of  the  common  law.  The  plaintiff, 
after  the  sale  of  the  stock  to  him,  demanded  that  it  be  transferred 
to  his  name  upon  the  books  of  the  corporation,  and  that  new  cer- 
tificates be  issued  to  him  therefor.  This  demand  was  refused, 
and  the  plaintiff's  title  to  the  stock  denied. 

F.  M.  Davis,  for  the  defendant. 

C.  B.  Darling,  for  the  plaintiff. 

^^'^  ALLEN,  J.  A  pledgee,  on  default  in  the  payment  of  hii 
debt,  may  sell  the  pledged  property  at  public  auction^  giving  to 
the  ^'^^  pledgor  notice  of  the  time  and  place  of  sale:  Washburn 
T.  Pond,  2  Allen,  474;  TJnion  Cattle  Co.  y.  International  Trust 
Co.,  149  Mass.  492,  501.  But,  in  making  such  sale,  he  is  bound 
to  exercise  reasonable  skill  and  diligence  in  order  to  get  the  value 
of  the  property:  Newsome  y.  Davis,  133  Mass.  343;  Clark  y. 
Simmons,  150  Mass.  357.  This  includes  the  fixing  of  a  reason- 
able time  and  place  of  sale:  Markham  v.  Jaudon,  41  N.  Y.  235, 
243.  The  facts  reported  in  the  present  case  are  somewhat  mea- 
ger; for  instance,  we  do  not  know  what  public  notice  was  given 
of  the  sale,  nor  whether  the  price  obtained  was  much,  if  any, 
below  the  value  of  the  shares.  We  are  much  inclined  to  think 
the  place  of  sale  was  an  unreasonable  one.  The  pledged  prop- 
erly consisted  of  over  one-third  of  the  whole  number  of  shaiei 
in  a  small  Massachusetts  corporation,  whose  whole  capital  stock 
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-was  only  sixteeii  thousand  dollars.  None  of  the  fftock  had  ever 
heen  sold  at  anction  in  New  York,  and  it  was  not  listed.  It 
did  not  appear  that  it  was  knoiwn  in  New  York.  The  note  for 
which  the  stock  was  pledged  was  made  and  deliTered  in  Massa- 
chnsettSy  and  was  payable  here,  and  the  pledge  was  made  here. 
The  pledgee  was  a  New  York  corporation.  Under  these  cir- 
onmstances,  it  would  have  been  better  to  make  the  sale  in  Mass- 
•chnsetts. 

Bat  it  appears  that  the  Downs  Company,  which  was  the 
pledgor,  and  its  oflSoers,  whose  names  were  also  on  the  note,  all 
receiTed  notice  of  the  proposed  sale  on  July  20,  1894,  and  the 
sale  was  fixed  for  July  24th;  and  the  pledgor  and  its  officers,  after 
the  receipt  of  the  notice,  did  not  oonmranicate  with  the  pledgee, 
or  take  any  action  in  regard  to  the  said  notice  or  the  proposed 
sale.  Since  all  the  parties  whose  nasmes  were  on  the  note  had 
notice  for  this  length  of  time,  and  omitted  to  make  any  protest 
or  objection  to  the  place  or  time  of  sale,  and  took  no  action  what- 
ever in  regard  to  the  notice  or  proposed  sale,  we  think  this  omis- 
sion and  silence  amounted  to  a  waiyer  of  objection  on  this  eoore, 
and  that  they  cannot  now  be  heard  to  complain  that  the  place 
was  unreasonable:  See  Metcalf  y.  Williams,  144  Mass.  452,  455. 

The  fact  that  there  was  only  one  bidder  does  not  render  the 
sale  inyalid:  Learned  y.  Geer,  139  Mass.  31. 

On  the  facts  reported,  the  sale  was  yalid^  aind  the  plaintiff  is 
entitled  to  a  decree  in  his  fayor. 

Decree  for  the  plaintiff. 

PLBDOB— SALB  OP  BY  PLEDOBtB.-'A  pledgee,  upon  the  failure 
of  I9ie  pledgor  to  redeem,  may  either  sell  the  articles  pledged  under  a 
Judicial  decree,  or  at  auction,  apoQ  glytng  reasonttUe  notice  to  the 
pledgor  to  redeem,  and  apprising  him  of  the  Hme  and  place  of  sale: 
I.urketts  y.  Townsend,  8  Tex.  119;  49  Am.  Dec.  728,  and  extended 
note  at  page  786;  Steams  y.  Marah,  4  Denio,  227;  47  Am.  Dec.  248» 
and  note;  extended  note  to  Grlgss  y.  Day,  82  Am.  8t  Bcip.  780, 
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Glaflin  V.  Unitbd  States  Cbbdit  Sybtbm  Gompant. 

[iiS6  MikflBAaHoamb  SOL] 

INBUBANCB*  CX)NTRAGT  OP,  WHAT  IS.— An  agreement  to 
pnrclMUM  at  a  fixed  price  all  aoooontB  wliich  during  one  year  a  cer- 
tain bosinen  firm  should  hare  against  ascertained  Insolrent  debton, 
or  Judgment  debton  against  whom  execution  should  be  returned  os- 
satlsfled,  is  a  contract  of  insurance. 

A  CONTRiAOT  OF  INSURANGB  IS  an  agreement  by  wldcfa 
one  peivon  for  a  consideration  promises  to  pay  money  or  its  equita^ 
lent,  or  to  do  some  act  of  value  to  the  insured  upon  the  destruction  or 
injury  of  something  in  which  he  has  an  interest 

THE  IDLrBGAUTY  OF  A*  CONTRACT  NKDD  NOT  BE  BBT 
UP  as  a  defense,  because  no  court  will  consciously  lend  its  aid  for 
Its  enforcement. 

H.  N.  Shepard^  for  the  defendant 

B.  K  Perry  and  0.  H.  Feivy^  for  the  plaintiffB. 

s^  BABKEB,  J.  The  contraot  in  suit,  although  signed  and 
sealed  by  the  officers  of  the  defendant  in  the  state  of  Nerar  Jeaej, 
was  sent  by  the  defendant  to  its  agent  in  this  oonmioirwealth» 
and  was  here  delivered.  It  was  made  on  April  6, 1891,  and  pn^ 
ports  to  bind  the  defendant,  in  consideration  of  a  sum  paid,  to 
purchase  at  a  fixed  price  the  acoounts  which  during  one  year 
a  certain  business  firm  should  have  against  asceirtained  insolvent 
debtors,  or  judgment  debtors  against  whom  execution  should  be 
returned  unsatisfied. 

It  is  a  contract  of  insurance,  within  the  meaning  of  ifhe  Uas- 
sachusetts  insurance  act  of  1887^  then  in  force.  By  that  adi 
(Stats.  1887,  c.  214,  sec.  3),  which  adopted  the  definition  given  in 
Oommonwealih  v.  Wetherbee,  105  Mass.  149, 160,  '^A  contract  of 
insurance  is  an  agreement  by  which  one  party  for  a  considera- 
tion promisee  to  pay  money  or  its  equivalent^  or  to  do  some  act 
of  value  to  the  assmred,  upon  the  destruction  or  injury  of  soma- 
thing  in  which  the  other  party  has  an  interest"  By  the  samo 
sectLon,  it  was  made  'Hmlawful  for  any  company  to  make  anj 
contract  of  insurance  upon  or  concerning  any  property  or  in- 
terests or  lives  in  this  commonwealth^  or  with  any  resident 
thereof,''  unless  and  except  as  authorised  under  the  pTOvisioni 
of  the  act. 

The  defendant  is  a  foreign  corporation  donuGiled  in  the  stato 
of  New  Jersey.  By  the  act  dted,  no  foreign  insurance  company 
shall  be  admitted  to  transact  here  any  class  of  insurance  until  it 
does  certain  acts,  and  obtains  from  the  insurance  commiaaiontf 
a  certificate  that  it  has  complied  with  the  Iftwi  of  the  common- ' 
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wealthy  and  is  autborized  to  make  contracts  of  insurance.  Belon 
the  enactment  of  the  Statutes  of  1887,  chapter  214,  if  insurance 
was  made  by  a  foreign  company  without  complying  with  the 
requisitions  of  the  statute,  the  contract  was  declared  Talid  by 
statute,  while  a  penalty  was  imposed  upon  the  making  of  the 
contract:  Pub.  Stats.,  c.  119,  sec  200;  Oen.  Stats,  c.  58,  sec  72. 

No  authority  is  given  by  the  Statutes  of  1887,  chapter  214,  to 
any  insurer,  domestic  ^^^  or  foreign,  to  insure  mercantile  credits 
or  aceonints.  So  far  as  the  record  before  us  shows,  the  defend- 
ant has  not  been  admitted  to  transact  insurance  in  this  common- 
wealth. The  contract  sued  on  seems  to  be  made  unlawful  by 
the  provisions  of  the  Statutes  of  1887,  chapter  214,  section  3, 
both  for  the  reason  that  the  defendant  has  not  been  admitted  to 
transact  insurance  here,  and  because  insurance  of  credits  or  ao- 
counts  is  not  authorized  by  the  statute. 

The  illegality  of  the  contract  is  not  set  up  in  defense,  nor  was 
it  noticed  in  the  superior  court,  where  the  plaintiff  had  a  verdict. 
But  no  court  will  consciously  lend  its  aid  for  the  enforcement  of 
an  illegal  contract:  Snell  v.  Dwight,  120  Mass.  9;  Dunham  v. 
Presby,  120  Mass.  285;  Biley  v.  Jordan,  122  Mass.  231,  233;  Low 
▼.  Peers,  Wilm.  364,  378. 

In  the  present  case,  the  question  was  brought  to  the  attention 
of  counsel  by  the  court  at  the  argument,  and  since  the  argu- 
ment counsel  have  been  given  an  opportunity  to  argue  it  upon 
l)riefs9  and  have  declined  or  omitted  so  to  do. 

One  of  the  exceptions  is  to  a  refusal  to  rule  that  the  plain« 
tiffs  cannot  recover.  The  ruling  should  have  been  given,  for 
the  reasons  we  have  stated.  In  our  view  of  the  case,  the  ques- 
tions ai^ed  by  the  parties  are  immaterial  to  the  decision  of  the 
cause,  and  need  not  be  discussed. 

Exceptions  sustained. 

INSURANCE  IS  A  CONTRACT  OF  INDEMNITY.  In  which  par- 
tlen  may  stipulate  for  the  manner  and  time  In  which  that  Indemnity 
•hall  be  made  and  valued:  and,  where  such  Is  the  case,  the  law 
will  carry  out  their  contract:  Commonwealth  Ins.  Co.  v.  Sennett,  87 
Pa,  «t  205;  78  Am.  Dec.  418. 

CONTRACTS— ENFORCEMENT  OF,  WHEN  IL.I/EGAL.— A  court 
will  not,  in  an  action  between  the  parties  to  an  illegal  contract,  lend 
Its  aid,  either  to  annul  it  when  executed  or  to  enforce  it  when  execu- 
tory: Bradfeldt  v.  Cooke,  27  Or.  194;  60  Am.  fit  Bep.  701,  and  note 
with  the  cases  oollected. 

AM.  ar.  Bv.,  VOL.  LiL— M 
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TaTLOB   V.  BUTTRIOK. 

[166  1CAM1.CHUBTX8,  647.] 

TRUST  D^^BD—MISTAKB,  AVOIDING  FOR.— A  trust  deed 
wm  not  be  set  aside  in  equity  where  it  connreys  property  In  trust  to 
pay  the  net  income  to  the  grantor  for  Hfe  and  upon  her  death  with- 
ont  will,  learing  a  child  or  children,  to  pay  the  principal  to  them; 
otherwise,  to  pay  it  oyer  to  those  entitled  to  take  under  the  laws  of 
the  state,  merely  because  It  contains  no  restraint  on  the  power  of 
anticipation  and  no  power  of  revocation,  though  the  grantor  or  her 
adviser  would  probably  have  desired  such  restraint  had  their  atten- 
tion been  called  to  the  subject,  and  also  would  have  wished  the 
grantor's  life  estate  to  be  more  inaccessible  to  herself  and  her  credi- 
tors than  it  is  in  fact 

TRUST  DEEDS,  ATTACK  UPON  BY  MAKBR.-^HS  BUB- 
DJS!S  OF  PROOF  is  not  upon  the  defendant  to  establish  that  the 
plaintiflT  who  made  and  seeks  to  cancel  a  deed  of  trust  understood  it 
at  the  time  it  was  executed. 

A  VOLUNTARY  SETTL®MENT    CANNOT    BE  REVOKED 

or  set  aside  except  upon  proof  of  mental  incapacity,  mistake,  fraud, 
or  undue  influence,  unless  it  contains  a  power  of  revocation. 

MISTAKE  IN  A  DEED  OP  TRUST.  WHAT  IS  NOT.— A  deed 
of  trust  cannot  be  set  aside  for  mistake  if  it  was  read  over  to  the 
frantor  before  execution,  and  no  provision  was  omitted  which  he 
supposed  to  be  inserted,  though  he  failed  to  think  of  some  contin- 
S^ency  concerning  which,  had  he  thought,  some  provision  would  have 
been  made  which  is  not  contained  In  such  deed. 

A  TRUST  DEED  OANNOT  BE  SET  ASIDE  because  the 
grantor  did  not  understand  its  legal  effect,  if  he  understood  its  con- 
tents. 

A  TRUST  DEED  WILL  NOT  BE  SET  ASIDE  because  it  con- 
tains no  power  of  revocation. 

TRUST  DEEDS  EXEMPTING  PROPERTY  FROM  CRBDI- 
TORB.— A  person  cannot  settle  his  property  in  trust  to  pay  the  in- 
come to  himself  for  hie,  with  a  provision  that  it  shall  not  be  alien- 
ated by  anticipation  so  as  to  prevent  his  creditors  from  reaching  the 
Income. 

Suit  in  equity  to  set  aside  a  trust  deed  executed  to  tiie  defend- 
ant by  the  plaintiff.  The  case  was  heard  by  Holmes^  J.,  who  dis- 
missed the  bill^  but  reported  the  case  for  the  consideration  of  the 
full  court 

B.  B.  Jones  and  J.  J.  Winn^  for  the  plaintifE. 

O.  F.  Bichardson  and  L.  H.  Kileski,  for  the  defendant. 

»*''  LATHEOP,  J.  This  is  a  bill  in  equity  to  set  aside  a  deed 
to  the  defendant  in  trusty  executed  by  the  pldntiff  in  1893. 
The  plaintiff  was  then  nearly  twenty-two  years  of  age,  and  die 
was  about  to  be  married.  Her  property  consisted  of  abont  one 
bundred  and  fifteen  thousand  dollars,  seventy-five  thousand  dol- 
lars of  which  she  conveyed  to  the  defendant  in  trust  to  pay  the 
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net  income  of  the  same  to  her  during  her  life^  and,  upon  her 
death  without  a  will,  leaying  child  or  children,  to  pay  the  prin- 
cipal to  them;  and  in  case  she  left  no  child  snrviYing,  then  the 
*^  principal  was  to  be  paid  over  to  those  entitled  to  take  the 
same  under  the  laws  of  this  commonwealth.  The  ground  upon 
which  she  seeks  to  set  aside  the  deed  is  undue  influence  on  the 
part  of  Frank  P.  Putnam,  a  stepfather  of  the  plaintiff,  who  had 
also  been  her  guardian  until  she  became  of  age;  and  upon  the 
further  ground  of  a  mistake,  both  on  hia  part  and  upon  hers,  as 
to  the  effect  of  the  deed. 

The  case  was  heard  by  a  single  justice  of  this  court,  upon  the 
pleadings  and  evidence.  The  question  of  imdue  influen<ce  was 
disposed  of  at  the  hearing,  and  is  no  longer  insisrted  upon.  It 
has  been  found  as  a  fact  that,  at  the  time  plaintiff  executed  the 
deed,  she  was  ^'a  very  intelligent  and  capable  woman,  but  with- 
out other  experience  in  business  matters  and  in  the  management 
of  her  property  than  what  she  had  learned  from  occasional  re- 
ports of  her  guardian^  and  otherwise  by  chance.'*  She  was 
advised  by  Mr.  Putnam  '^to  put  the  property  in  trust,  and  she 
assented  to  it,  and  left  it  to  him  to  have  the  deed  prepared  for 
her  to  sign.  Putnam,  in  so  advising,  acted  wholly  and  only  with 
a  view  to  the  plaintiff's  good,''  and  his  advice  was  wise  and 
proper.  Putnam,  not  being  a  lawyer,  relied  on  a  lawyer  who 
was  the  confidential  adviser  of  several  members  of  the  family, 
including  Putnam  as  guardian,  and  who  also  acted  in  good  faith 
and  to  his  best  ability.    The  plaintiff  now  has  a  daughter  living. 

The  single  justice  also  found  as  follows:  ^T.  do  not  find  pre- 
cisely what  the  plaintiff  u&derstood  as  to  the  effect  of  the  deed, 
deeming  it  immaterial  in  view  of  the  facts  reported,  but  I  find 
that  the  plaintiff,  acting  freely,  intelligently,  and  wisely,  was 
willing  to  execute  whatever  her  stepfather  should  recommend, 
and  to  adopt  his  judgment  as  her  own.  I  find,  further,  that 
he  explained,  and  reasonably  supposed,  from  what  took  place 
between  her,  the  lawyer,  and  himself,  that  she  understood  that 
the  instrument  irrevocably  put  the  property  out  of  her  hands, 
and  limited  her  to  the  receipt  of  income  from  a  trustee.  Put- 
nam understood  the  operation  of  the  deed  as  far  as  it  went.  His 
attention  was  not  called  by  the  lawyer  to  the  absence  of  a  re- 
straint on  anticipation,  and  of  a  power  of  revocation,  nor  did 
he  notice  such  absence.  The  lawyer  simply  did  not  think  of 
them,  as  they  are  not  very  usual  in  our  every-day  *^*  convey- 
ancing. If  Putnam's  attention  had  been  called  to  the  matter, 
I  have  no  doubt  he  would  have  wanted  a  restraint  on  anticipsr 
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Hon,  if  yalid^  but  I  doubt  as  to  the  power  of  reyocatioii,  and  be 
would  rather  have  had  the  deed  aa  it  is  than  no  trust  Prob- 
ably, he  assumed  that  the  plaintiff's  life  estate  was  more  inac- 
cessible to  herself  and  to  her  creditors  than  it  is  in  fact.  But 
I  do  not  find  that  he  had  any  very  definite  thought  on  the  mat- 
ter. He  did  understand,  I  think  rightly,  that  the  corpus  of  the 
fund,  the  capital,  could  not  be  taken  by  her  creditors,  to  the 
destruction  of  the  remainder  limited  by  Uie  deed/' 

The  single  justice  was  of  opinion  that,  under  the  law  of  this 
state,  the  foregoing  facts  did  not  constitute  a  ground  for  setting 
aside  a  ^untary  settlement,  and  ordered  the  bill  to  be  dismissed; 
and,  at  the  plaintiff's  request,  reported  the  case  to  the  full  court, 
such  decree  to  be  made  as  equity  might  require. 

We  are  of  opinion  that  the  ruling  was  correct,  and  in  accord- 
ance with  our  decisions.  We  do  not  assent  to  the  argument  for 
the  plaintiff  that  the  burden  of  proof  is  upon  the  defendant  to 
show  that  the  plaintiff  understood  the  deed.  While  the  poiirt 
has  not  been  directly  adjudicated  in  this  commonwealth,  our 
cases  proceed  upon  the  theory  that  the  burden  is  upon  the  plain- 
tiff to  prove  the  allegations  of  the  bill.  Thus,  in  Falk  t.  Turner, 
101  Mass.  494^  496^  it  is  said  by  Chief  Justice  Chapman:  ^'After 
careful  consideration  of  the  pleadings,  and  all  the  evidence  re- 
ported by  the  master,  and  the  character  of  the  deed  of  trust,  the 
court  are  of  opinion  that  the  allegations  are  not  proved.'*  So 
in  Yiney  v.  Abbott,  109  Mass.  300,  302,  it  is  said  by  Mr.  Justice 
Gray,  speaking  of  a  settlement  in  trust:  '^There  is  no  evidence 
of  its  having  been  executed  under  any  mistake." 

The  general  rule  in  this  commonwealth  is,  that  a  voluntary 
settlement,  when  completely  executed  with  no  power  of  revoca- 
tion reserved,  cannot  be  revoked  or  set  aside,  except  upon  proof 
of  mental  incapacity,  mistake,  fraud,  or  undue  influence:  Hil- 
dreth  v.  Eliot,  8  Pick.  293;  Falk  v.  Turner,  101  Mass.  494; 
Viney  v.  Abbott,  109  Mass.  300;  Sewall  v.  Eoberts,  115  Mass. 
262;  Keyes  v.  Carleton,  141  Mass.  45;  55  Amu  Bep.  446;  Thurs- 
ton, petitioner,  154  Mass.  596,  597;  26  Am.  St  Sep.  278. 

In  Keyes  v.  Carleton,  141  Mass.  45,  55  Am.  Bep.  446,  the 
plaintiff  alleged  that  she  did  not  *"^  understand  the  full  effect 
of  the  deed;  that  she  supposed  that  in  case  of  her  husband's 
death  before  her  own  the  estate  would  be  reconveyed  to  her  dis- 
charged of  trusts;  and  that  she  executed  the  deed  under  an  entire 
mistake  and  misapprehension  of  its  force  and  effect,  as  bearing 
tipon  her  rights  in  case  her  husband  died  before  her.  It  vwi 
found  by  the  justice  who  heard  the  case  that  the  deed  was  care^ 
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fully  read  over  to  her;  that  there  was  no  mistalcey  in  the  sense 
that  she  thought  the  deed  contained  any  other  or  different  pro* 
Tision  than  in  fact  it  contained^  and  no  accident  in  the  sense 
that  anything  was  omitted  which  was  intended  to  he  put  in;  and 
also  that  the  contingency  of  her  surviving  her  husband  was  not 
in  her  mind  or  in  that  of  her  advisers,  and,  if  it  had  been,  there 
was  no  means  of  determining  what  the  provision,  if  any,  would 
have  been.  It  was  said  by  Chief  Justice  Morton:  ''From  these 
findings,  it  is  clear  that  there  was  no  mistake,  in  the  sense  that 
she  wrongly  apprehended  the  contents  of  the  deed.  The  most 
that  can  be  said  is,  that  she  did  not>  at  the  time  she  executed 
the  deed,  anticipate  or  haye  in  her  mind  what  would  be  its  legal 
effect  in  the  contingency  of  her  husband's  dying  before  her.  She 
did  not,  at  the  time,  think  of  this  contingency,  but  this  is  not  a 
mistake  which  will  justify  setting  aside  a  settlement,  especially 
when  it  is  not  shown  that,  if  this  contingency  had  been  in  her 
mind,  she  would  have  made  a  deed  in  any  respect  different.'' 

In  the  case  at  bar,  it  is  expressly  found  that  the  plaintiff  acted 
freely,  intelligently,  and  wisely,  and  that  the  deed  was  explained 
to  her.  Whether  she  understood  precisely  what  was  the  legal 
effect  of  the  deed  is  unimportant,  if  she  nnderstood  its  contents. 
No  settlement  of  a  married  woman  could  stand,  however  bene- 
ficial to  the  settler  it  might  be,  if  she  could  have  it  set  aside  on 
her  testimony  that  she  did  not  understand  its  legal  effect  If  it 
is  shown  that  the  instrument  was  explained  to  her,  and  that  she 
understood  its  contents,  which  is  iairly  to  be  inferred  from  the 
report  in  this  case,  there  is  no  mistake  in  a  legal  sense  because 
its  legal  effect  was  not  fully  underst(X)d  by  her. 

It  is  contended  for  the  plaintiff  that  there  was  a  mistake  in 
not  inserting  a  power  of  revocation;  but  at  the  time  the  deed 
was  executed  she  was  about  to  marry  and  leave  her  mother  and 
stepfather.  His  conduct  is  found  to  have  been  *'only  with  a 
^^  view  to  the  plaintiff's  good,"  and  that,  in  advising  her  to  put 
seventy-five  thousand  dollars  of  her  property  in  trust,  *Tiis  ad- 
vice was  wise  and  proper."  The  purpose  of  a  trust  deed  made 
in  contemplation  of  marriage  is,  as  is  said  by  Chief  Justice  Ohap- 
num  in  Falk  v.  Turner,  101  Mass.  494,  to  disable  the  wife  "from 
disposing  of  the  property  while  under  the  influence  of  her  hus- 
hand,  and  thus  rdieve  her  from  exposure  to  such  influence."  If 
ntch  a  power  had  been  inserted,  it  would  have  defeated  the  ob- 
ject of  the  settlement:  Thurston,  petitioner,  154  Mass.  596;  26 
Am.  St.  Bep.  278. 

It  is  further  contended  that  the  deed  did  not  give  the  plaintiff 
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Bufficient  protection,  because  it  contained  no  restradnt  against 
anticipation  of  the  income;  but  it  is  well  settled  in  this  com- 
monwealth that  ''a  person  cannot  settle  his  property  in  trust  to 
pay  the  income  to  himself  for  life,  with  a  provision  that  it  shall 
not  be  alienated  by  anticipation,  so  as  to  prevent  his  creditors 
from  reaching  the  income'*:  Pacific  NTat.  Bank  v.  Windram,  133 
Mass.  175;  Jackson  y.  Von  Zedlitz,  136  Mass.  342. 

We  are  aware  that  the  courts  in  England,  in  recent  times, 
have  decided  some  of  the  questions  above  considered  in  a  differ- 
ent manner  from  this  court  In  England,  it  appears  from  the 
decisions  that  a  power  of  revocation  is  generally  inserted  in 
trust  deeds,  and  its  absence  is  the  principal  ground  for  setting 
aside  such  a  deed;  but  in  this  commonwealth  such  a  power  is 
rarely  to  be  found,  and,  as  shown  above,  its  presence  would  gen- 
erally defeat  the  object  for  which  the  deed  is  made. 

On  the  whole  case  as  it  is  presented  to  us,  we  are  of  opinion 
that  the  order  of  the  single  justice  dLsmissing  the  bill  should  be 
affirmed. 

SETTLEMENTS— VOLUNTARY— AVOIDANCE.— A  voluntary  set- 
tlnnent  completely  executed,  with  no  power  of  revocation  reserved^ 
cannot  be  set  aside,  except  upon  proof  of  mental  incapacity,  mistake, 
fraud,  undue  influence,  or  the  accomplishment  of  the  puTi>ose8  of  the 
trust  or  the  consent  of  all  parties:  Petition  of  Thurston,  151  Mass. 
696;  26  Am.  St.  Rf>p.  278,  and  note.  Voluntary  settlements  are  bind- 
ing on  the  grantor  if  properly  made,  unless  there  is  clear  and  decl»- 
Ive  proof  that  he  never  parted  with,  or  Intended  to  part  with,  the 
possession  of  the  deed,  and  even  if  he  retained  It,  the  weight  of 
authority  is  in  favor  of  its  validity,  unless  there  are  other  circum- 
stances to  show  that  it  was  not  intended  to  be  absolute;  Shultz  t. 
Fhultz,  159  111.  054;  50  Am.  St.  Rep.  188.  See  further  the  extended 
note  to  Bristor  v.  Tasker,  20  Am.  St.  Rep.  858. 
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insurance,  usage  as  to  power  op  agents.— a  pen- 
era!  usage  or  custom  to  the  effect  that  persons  authorized  to  solicit 
insurance  can  bind  their  principal  until  notice  of  the  refusal  of  the 
risk  is  received  by  the  agent  and  communicated  to  the  person  desir- 
ing insurance,  is  valid,  and  is  binding  both  upon  stock  and  mutoai 
insurance  corporations  insuring  against  loss  by  fire. 

INSURANCE.— AN  ORAL  CONTRACT  of  insurance  Is  valid. 

INSURANCE,  ORAL  CONTRACTS  OF.— The  power  of  an  In- 
surance corporation  to  make  an  oral  contract  of  insurance  is  not  im- 
paired by  a  provisioi.  in  its  by-laws  that  its  "directors  may  authorise 
the  president  and  secretary  to  make  insuiunce,  and  wiU  issue  policies 
at  such  rates  of  insurance  and  under  such  limitations  and  restric- 
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tlons  as  tlie7  shall  presaribe.**  These  are  enabling,  not  restraluUng, 
words. 

INSUBANOB.— PRIVATE  IN8TBU0TION8  TO  AN  AGBNT 
LIHITINO  HIS  AUTHOBITY  cannot  bind  persons  haying  no  knowU 
edge  thereof. 

PRINCIPAL  AND  AGENT.— THE  AUTHORITY  OP  AN 
AOENT  MUST  BE  DETERMINED  BY  the  nature  of  his  hnslness 
and  the  apparent  scope  of  his  employment  therein.  It  cannot  be 
narrowed  by  private  and  uadlsdosed  instructions,  unless  there  is 
something  in  the  nature  of  the  business  or  the  circumstances  of  the 
case  to  indicate  that  the  agent  is  acting  under  special  instructions 
or  limited  powers. 

Action  of  contract  upon  an  alleged  oral  agreement  to  insure 
the  plaintiflE's  property  against  loss  by  fire.  The  plaintiflf  had  for 
several  years  effected  insurance  with  the  defendant  corporation  at 
the  solicitfttioii  of  Thomas  F.  Porter,  its  general  ogent  in  the 
town  of  Lynn.  When  insurance  iwas  about  to  expire  upon  the 
property,  the  agent,  receiving  no  notice  not  to  do  so,  was  in  the 
habit  of  renewing  it  On  November  28,  1891,  the  agent  called 
upon  plaintiff^  and  asked  him  if  he  desired  the  policy  renewed,^ 
and,  receiving  an  affirmative  reply,  the  agent  agreed  to  renew  it, 
and  thereupon  sent  notice  to  the  defendant  on  the  afternoon  of 
the  same  day  of  having  obtained  a  renewal,  end  on  the  day  fol* 
lowing  notified  the  defendant  of  the  destruction  of  the  property. 
The  defendant,  on  its  part,  offered  testrmony  tending  to  prov« 
that  Porter's  only  authority  was  to  solicit  insurance,  and  that  the 
application  for  a  renewal  forwarded  byhimwas  not  received  by  the 
defendant  imtil  after  the  property  had  been  destroyed.  The  plain- 
tiff offered,and  the  oourt  received  as  against  the  objection  of  the 
defendant,ervidence  of  a  general  custom  and  usage  in  business  that 
persons  authorized  by  mutual  fire  insurance  companies  in  Massa- 
chusetts to  solicit  insurance  could  bind  the  corporation  until  no- 
tice of  the  refusal  of  the  risk  was  received  by  the  agent  and  com- 
municated to  the  person  desiring  insurance  or  reinsurance.  The 
jmry  baring  returned  a  verdict  in  favor  of  the  plaintiff,  the  de- 
fendant allied  exceptions. 

G.  D.  Williams,  for  the  defendant 

H.  Q.  Allen  and  N.  M.  Nye,  for  the  plaintiff. 

■•^  LATHBOP,  J.  The  only  exception  taken  in  this  case  by 
the  defendant  is  to  the  admission  of  evidence  of  a  general  custom 
and  usage  to  the  effect  that  persons  authorized  by  mutual  fire  in- 
surance companies  in  Massachusetts  to  solicit  insurance  can  bind 
the  company  until  notice  of  the  refusal  of  the  risk  by  tho  com- 
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pany  Ib  receiired  by  the  agent  and  communicated  to  tlie  peison 
desiring  the  insurance. 

^^  If  this  were  a  stodc  company,  there  could  be  no  doubt  of 
the  admissibility  of  euch  evidence:  Baxter  y.  Massasoit  Ins.  Co., 
13  Allen,  320;  Putnam  y.  Hom«  Ins.  Co.,  123  Mass.  324;  25 
Am.  Bep.  93;  Baker  y.  Commercial  Union  Assur.  Co.,  162  Mass. 
358.  And  we  see  no  reason  why  the  same  rule  should  not  apply 
to  a  mutual  insurance  company,  unless  there  is  something  in  the 
statutes  or  in  the  by-laws  of  the  company  which  necessitates  a 
different  conclusion.  A  stock  company  may  undoubtedly  maka 
an  oral  contract  of  insurance:  Sanborn  y.  Fireman's  Ins.  Co., 
16  Gray,  448,  454;  77  Am.  Dec.  419;  Emery  y.  Boston  Marina 
Ins.  Co.,  138  Mass.  398,  409;  Commercial  Ins.  Co.  y.  TTnion  Ins. 
Co.,  19  How.  318.  We  find  nothing  in  the  -Statutes  of  1887, 
chapter  214,  sections  44  and  45,  to  which  we  axe  Teferred  by  the 
defendant,  which  indicates  that  such  an  insurance  cannot  be  ef- 
fected, nor  do  we  find  anything  in  the  by-law  of  the  company 
which  is  stated  in  the  exceptions  that  shows  such  a  mode  of  in* 
aurance  to  be  invalid.  The  by-law  is:  *'The  directors  may  au- 
thorize the  president  and  secretary  to  make  insurance,  and  will 
issue  policies  at  such  rates  of  insurance  and  under  such  limita- 
tions and  restrictions  as  they  shall  prescribe.*'  These  are  merely 
enabling  words,  and  do  not  restrain  the  power  which  such  a  com- 
pany has  by  law  to  make  contracts:  Sanborn  y.  Fireman's  Ins. 
Co.,  16  Gray,  448,  77  Am.  Dec.  419,  and  Commercial  Ins.  Co.  y. 
Union  Ins.  Co.,  19  How.  318. 

The  case  at  bar  differs  essentially  from  Brewer  y.  Chelsea  Ins. 
Co.,  14  Gray,  203,  and  Baxter  y.  Chelsea  Ins.  Co.,  1  Allen,  294, 
79  Am.  Dec.  730,  in  each  of  which  cases  the  by-law  provided  that 
before  tbe  policy  sh-ould  be  delivered  the  assured  should  pay  such 
premium  and  giye  such  deposit  note  as  the  president  and  direc- 
tors should  determine.  The  effect  of  this  by-law  was  held  to  be 
that  the  contract  could  not  be  completed,  nor  the  policy  take  ^- 
feet,  until  the  premium  was  paid  and  the  note  given* 

There  was  sufficient  evidence  in  this  case  to  warrant  the  jury 
in  finding  that  Porter,  if  not  the  general  agent  of  the  company, 
was  held  out  by  the  company  as  having  authority  to  make  euGh 
a  contract  as  is  alleged  to  have  been  made  in  this  case^  and  as 
the  evidence  shows  was  made.  If  Porter's  authority  was  limited 
by  private  instructions  given  to  him  by  the  officers  of  the  com- 
pany, this  cannot  bind  the  plaintiff  if  he  had  no  knowledge  of  it 
His  authority  '^must  be  determined  by  the  nature  of  his  bosinefls 
*^  and  the  apparent  scope  of  his  employment  therein.    It  can- 
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not  be  ntiTowed  by  private  or  nndiBcIosed  instructionfi^  unless 
there  is  eometliing  in  the  nature  of  the  busmees  or  the  dream* 
stances  of  the  case  to  indicate  that  the  agent  is  acting  nnder 
special  infitmctions  or  limited  powers'':  Markqr  t.  Mutual  Ben. 
Ins.  Co.,  103  Mass.  78,  98. 
Exceptions  oyerruled. 

AGBNCnr— AUTHOmTT  OF  AGBNTS»  HOW  DimSBMINBD.— 
Wliaterer  attributes  properly  belonir  to  tbe  character  bestowed  upon 
an  agent  will  be  presromed  to  exist,  and  they  cannot  be  cut  off  by  pri- 
vate Inatmctions  of  wlilch  those  wlio  deal  with  the  agent  are  Igoo- 
ant:  Austrian  y.  Sprtnger,  94  Mich.  843;  84  Am.  St  Bep.  860,  and 
note. 

AGBNOT-^OUSTOM.— Where  the  authority  of  an  ackowledged 
agent  to  make  a  contract  glTlng  &  jobber  an  exduslTe  right  to  sell  a 
certain  line  of  cigars  in  a  certain  territory  Is  questioned,'  the  evi- 
dence of  another  Jobber  of  like  goods  in  the  same  territory  4Siat  a 
custom  or  usage  existed  for  such  trayeling  agents  to  make  similar 
eontracts  to  the  one  In  suit  is  admissible,  and  should  be  submitted  to 
the  jury  to  aid  it  in  determining  whether  the  agent  had  authority 
to  make  the  contract  In  question:  Kaufman  t.  Farley  MfSg.  Oo.,  78 
Iowa,  679;  10  Am.  St  Rep.  462,  and  note. 

INSURANOB-VALIDITT  OF  PAROL  CONTRAjGTS  OF.— A  con- 
tract of  insurance  may  be  oral:  Tiele  y.  Germanla  Ins.  Oo.,  26  Iowa, 
9;  96  Am.  Dec  88,  and  note;  Ruggles  t.  American  etc.  Ins.  Co.,  114 
(N.  Y.  416;  11  Am.  St.  Rep.  674,  and  note;  ETUis  y.Albany  etc.  Ins.Oo.. 
60  N.  Y.  402;  10  Am.  Bep.  495.  A  parol  contract  of  insurance  was 
▼aHd  at  common  law:  Northwestern  Iron  Oo.  t.  ^tna  Ins.  Go.,  28 
iWts.  160;  99  Am.  Dec.  146,  and  note.  A  contract  of  Insurance,  to  be 
ivelid,  need  not  be  in  writing:  Sanborn  t.  Fireman's  Ins.  Oo«»  16  Gray» 
«48;  77  Am.  Dec.  419,  and  note. 
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Lakb  v.  Minnesota  Masonio  Relief  Assooiatiok. 

[01  MnoasoTA,  M.] 

INSURANCE,  MUTUAL  LIPB-DUBS  'TIHMAINING-  IN 
TREASURY— CO  NSTRUCTION.--The  word  "remaining/'  uaed  In 
the  articles  of  association  of  a  nxasonlc  relief  society,  which  fa 
merely  a  mutual  life  Insurance  company,  proceeding  on  the  assess- 
ment plan,  and  which  articles  limit  the  sum  prorided  for  the  pay- 
ment of  a  death  benefit  to  the  total  sum  of  dues  "remaining"  in  the 
treasury  of  said  society,  must  be  construed  as  meaning  "received'' 
or  "realized." 

INSURANCE,  MUTUAL  LIFE-EFFEIOT  OP  FAILURE  TO 
MAKE  ASSESSMENT.— If  a  membership  Insurance  company,  pro- 
ceeding on  the  assessment  plan,  Insures  the  Ufe  of  a  member,  the 
beneficiary  may  maintain  an  action  at  law  on  the  contract,  though 
the  company  has  refused  or  neglected  to  make  the  iproper  assess- 
ment. The  company  cannot  defeat  a  recorery  In  such  an  action  by 
showing  that  It  has  not  made  an  assessment.  To  x>ermlt  It  to  do 
so  would  be  to  allow  It  to  take  advantage  of  its  own  wrong. 

EVIDENCE>-PECULIAR  KNOWLEDGE  OP  ONE  PARTY- 
BURDEN  OF  PROOF.— When  a  fact  is  peculiarly  within  the  knowl- 
edge of  a  party,  he  must  produce  the  necessary  evidence  to  prove  it 

INSURANCE,  MUTUAL  LIFB-AMOUNT  OP  RECOVERY 
ON  DEATH  BENEFIT— BURDEN  OP  PROOF.— If  the  articles  of 
association  of  a  masonic  relief  society,  which  Is  merely  a  mutual 
life  insurance  company,  proceeding  on  the  assessment  pUin,  provide 
that  the  funds  to  pay  the  beneficiary  of  a  deceased  member  shall  be 
raised  by  voluntary  contributions  to  the  same,  by  members  of  the 
association,  of  such  dues  as  the  by-laws  provide,  said  sain 
"in  no  case  to  exceed  the  total  sum  of  sudi  dues  remain- 
ing in  the  treasury  of  said  society,"  and  the  by-laws  ex- 
pressly provide  that  the  amount  to  be  paid  shsll  be  one  dollar  for 
each  member,  not  exceeding  the  limit  of  the  benefit,  and  there  is 
no  contract  to  pay  out  of  a  special  fund,  there  Ib  an  implied.  If  not 
an  express,  obligation  upon  the  company,  when  the  death  of  a  mem- 
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ber  is  proved,  to  make  an  assessment,  to  the  full  extent  authorized 
b7  the  by-laws,  to  raise  funds  to  pay  the  benefit.  In  case  an  assess- 
ment has  been  made»  and  the  beneficiary  sues  upon  the  certificate 
of  membership,  the  pUtlntlfTs  Tecorery  would  be  limited  to  the 
amount  realized;  but  the  burden  of  prorluE  that  It  was  made,  and 
that  the  amount  realized  therefrom  was  less  than  one  dollar  for 
evLch  member,  is  on  the  defendant  Unless  the  defendant  does  show 
that  an  assessment  was  made  as  proTlded  by  the  by-laws,  the  bene- 
ficiary is  entitled  to  recoyer  the  sum  of  one  dollar  for  each  mem- 
ber. 

Action  upon  a  certificate  of  membership  issued  by  the  defend- 
ant  The  amendment  to  article  10^  section  6,  of  the  by-laws,  re- 
ferred to  in  the  opinion,  was  as  follows:  *'It  being  further  under- 
stood that  if  am  assessment  levied  to  the  full  maximum  of  the 
table  of  rates  as  provided  by  the  by-laws  will  not  produce  a  sum 
sufficient  to  pay  the  full  limit  named,  then  and  in  that  case  the 
payment  above  shall  be  made  pro  rata.''  The  defendant  appealed 
from  an  order  denying  a  motion  for  a  new  triaL 

William  Pitt  Murray  and  Alva  Hunt,  for  the  appellant. 

C.  D.  and  Thomas  D.  O'Brien,  for  the  respondent. 

^'^  MITCHELL,  J.  This  action  was  brought  upon  a  certifi- 
cate of  membership  issued  by  defendant  to  plaintiff's  husband, 
James  H.  Lake,  since  deceased.  The  complaint  alleged  that,  by 
the  terms  of  this  certificate,  the  defendant  promised  to  pay  to 
her,  as  beneficiary,  within  ninety  days  after  proof  of  the  death  of 
James  H.  Lake,  a  sum  eq[ual  to  one  dollar  for  each  member  of  the 
association  at  the  date  of  his  death,  not  exceeding  two  thousand 
dollars,  and  that  the  membership  at  that  date  was  sixteen  hun- 
dred and  twenty-four.  The  defendant,  by  its  answer,  alleged,  in 
substance,  that  it  only  agreed  to  make  an  assessment  on  its  mem- 
bers, in  accordance  with  its  by-laws,  to  pay  tiie  death  loss,  and 
to  pay  plaintiff  the  amount  realized  therefrom,  not  exceeding 
two  thousand  dollars;  that  it  had  made  such  assessment;  that  the 
amonnt  realized  therefrom  was  only  six  hundred  and  eighty  dol- 
lars and  ninety  cents,  which  it  off^ed  to  pay. 

It  appears  that  the  defendant  is  a  corporation  organized  under 
^®  the  laws  of  this  state  in  1873.  Its  purpose,  as  expressed  in 
its  articles  of  association,  is  ^'to  provide  for  the  payment  to  the 
widow,  children,  or  mother  (or  to  such  person  or  persons  as  may 
have  been  duly  designated  to  receive  the  same)  of  any  member 
of  such  society  as  may  from  time  to  time  decease,  of  such  sum  as 
the  by-laws  of  such  society  may,  from  time  to  time,  prescribe; 
the  said  sum  to  be  raised  by  voluntarjf  contribution  to  the  same 
by  the  members  of  said  society  of  such  dues  as  such  by-laws  may 
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from  time  to  time  prescribe,  •  •  •  .  and  said  sum  so  to  he  paid 
•  •  •  •  in  no  case  to  exceed  the  total  sum  of  eufcih  dues  remain- 
ing in  the  treasury  of  said  society/'  The  only  portions  of  the 
by-laws  vhich  are  here  material  are  sections  3  to  6,  inclusive,  of 
article  10.  Section  3  provides  that  at  the  death  of  a  member 
each  surviving  member  shall  be  assessed  (payable  bi-monthly) 
at  certain  specified  rates,  ranging,  eocording  to  the  age  of  the 
member  when  he  joined  the  association,  from  eeventy  cents  to 
one  dollar  and  fifty  cents  per  each  one  thousand  dollars  of  insur- 
ance carried  by  the  member.  Section  4  provides  that  eighty  per 
cent  oi  all  moneys  received  in  payment  of  assessments  shall  be 
designated  as  "mortuary  funds'*;  that  all  other  moneys  received 
by  the  association  shall  be  credited  to  the  ''contingent  fund,"  and 
may  be  used:  1.  To  defray  expenses;  2.  To  pay  benefita  before 
assessments  therefor  are  actually  collected,  provided  that  any 
money  so  paid  out  shall  be  replaced  by  the  assessments  made  for 
Buoh  benefits;  3.  To  pay  benefits  without  an  assessment  when- 
ever the  directors  are  of  the  opinion  that  it  can  be  done  consist- 
ently with  the  interests  of  the  association;  4.  To  be  invested  ia 
secioities,  if  deemed  expedient  by  the  directors.  Section  5  jn^ 
vides  for  the  creation  of  a  /^reserve  fund,"  not  exceeding  twenty- 
five  thousand  dollars,  by  appropriating  to  that  purpose  the  excess 
of  the  contingent  fund  over  two  thousand  dollars.  This  reserve 
fund  may  be  deposited  or  invested,  the  interest  to  be  placed  to  the 
credit  of  the  contingent  fund,  but  the  principal  never  to  be  drawn 
upon,  except  in  payment  of  extraordinary  death  losses,  whan 
deemed  by  the  directoiB  for  the  best  interest  of  the  association  to 
do  so.  Section  6,  which  is  the  only  part  of  the  by-laws  providing 
for  the  amount  to  be  paid  the  beneficiary  on  the  death  of  a  mem- 
ber, expressly  provides  that  the  amount  to  be  paid  shall  be  ''one 
dollar  for  each  member,"  not  exceeding  the  limit  of  the  benefit, 
which  in  'Uie  present  case  was  two  thoujsand  dollars.  Upon  the 
back  ^^  of  Lake's  certificate  was  indorsed  the  (following  extract 
from  the  by-laws:  "At  the  death  of  a  mem!ber,  his  widow  or  des- 
ignated heirs  shall*  receive  a  sum  equal  to  one  dollar  for  each 
member;  said  sum,  however,  not  to  exceed  two  thousand  dollars, 
which  amount  shall  be  paid  within  sixty  days  from  the  time  at 
which  satisfactory  evidence  of  death  shall  have  been  received  * 
It  was  admitted  that  the  number  of  members  of  the  association 
at  the  date  of  Lake's  death  was  sixteen  hundred  and  twenty-four. 
The  defendant  introduced  evidence  from  which  it  appeared  that 
after  notice  of  Lake's  death  it  made  a  bi-monthly  assessment  for 
this  and  nine  other  death  losses;  that,  fifteen  hundred  and  fifty- 
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three  mexnlbers  paid  the  aaaessment;  that  the  total  amount  real- 
ized therefrom  waa  sevea  thooaand  nine  hundred  and  forty-three 
dollars  and  eighty  cents,  of  irhich  only  seven  hundred  and  fifiy- 
flix  dollaans  and  fif ty-fiye  cents,  including  the  twenty  per  cent  (re- 
duced to  ten  per  cent  by  the  directors)  applicable  to  the  contin- 
gent  fund,  was  on  account  of  the  death  of  Lake.  It  is  also  fairly 
inferable  from  the  eridence  that  the  defendant  has  no  reserre 
fund;  and  it  does  not  appear  that  it  has  any  contingent  fund,  un- 
less it  be  the  twenty  (or  ten)  per  cent  of  the  amount  realized 
from  the  assessments  on  account  of  these  ten  deaths.  On  thia 
evidence  the  court  ordered  judgment  against  the  defendant  for 
sixteen  hundred  and  twenty-four  dollars. 

It  is  clear  to  us  that,  whateyer  more  its  name  may  imply^  the 
defendant  is  merely  a  mutual  life  insurance  company  proceeding 
on  the  assessment  plan,  and  hence  its  contracts  are  to  be  con- 
strued according  to  the  same  rules  as  those  of  any  other  mutual 
life  insuranoe  company.  Conceding,  as  we  must,  tiiat  the  articles 
of  association  are  the  supreme  law  of  eyery  contract  between  the 
association  and  its  members,  and  that  their  provisions,  as  well 
as  those  of  the  by-laws,  not  inconsistent  with  the  artidee,  enter 
into  and  form  a  part  of  every  such  contract,  and  giving  them 
their  full  effect,  we  are  clearly  of  the  opinion  that  the  contract 
of  the  defendant  was  not  merely  to  make  an  assessment  on  its 
members  for  plaintiff^s  benefit,  nor  to  pay  out  of  a  special  fund, 
but  to  pay  her  the  sum  stipulated,  not  exceeding  the  amount  re- 
alized from  an  assessment  for  the  death  loss  made  pursuant  to  the 
by-laws.  The  word  ''remaining,^'  used  in  the  articles  of  associa- 
tion, must  be  conatrued  as  meaning  "received**  or  "realized/' 
There  (was  an  implied,  if  not  ^Ji  express,  obligation  upon  the  de- 
fendant, upon  proof  of  the  death  of  Lake,  to  make  an  assess- 
ment, to  the  full  extent  authorized  *^^  by  the  by-laws,  to  raise 
funds  to  pay  the  benefit.  If  it  had  appeared  that  defendant  had 
done  this,  then  plaintiff's  recovery  would  have  been  limited  to 
the  amount  realized  from  such  assessment.  But  the  burden  of 
proving  this  waa  on  the  defendant. 

All  the  authorities,  so  far  as  we  are  aware,  are  agreed  that,  in 
the  case  of  a  contract  like  this,  if  the  company  refuses  or  neglects 
to  make  the  proper  assessment,  the  beneficiary  may  maintain  an 
action  at  law  on  the  contract,  and  that  the  company  cannot  de- 
feat a  recovery  by  showing  that  it  has  not  made  en  assessment. 
To  permit  it  to  do  so  would  be  to  allow  it  to  take  advantage  of 
its  own  wrong.  There  is,  however,  some  difference  of  opinion 
ia  to  the  proper  form  of  pleadiug  in  such  cases.    Some  cases  hold 
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that  fln  action  in  the  nature  of  aaeumpeit  will  lie^  declaring  on 
the  contract  as  one  to  pay  the  limit  of  the  insarance,  leaTing  it  to 
the  companyto  plead^aswell  aa  proye,  anyf acts  which  wonld  reduce 
the  recoYeiy  helow  that  amount,  while  others  hold  that  the  action 
should  he  in  the  nature  of  one  for  damages  for  breach  of  the  con- 
tract, in  failing  to  make  an  assessment:  See  Elkhart  etc.  Assn.  t. 
Houghton,  103  Ind.  1^86;  63  Am.  Rep.  514;  Lueders  t.  Hartford 
etc.  Ins.  Co.,  4  McCrary,  149;  12  Fed.  Bep.  465;  Freeman  v.  Na- 
tional Ben.  See.,  42  Hun,  252.  Also,  Curtis  t.  Mutual  Ben.  etc. 
Co.,  48  Conn.  98;  Eamshaw  y.  Sun  Mut  Aid  Soc,  68  Md.  465; 
6  Am.  St.  Bep.  460.  In  yiew  of  the  issues  tendered  by  the  an- 
swer, and  the  way  in  which  the  action  was  tried,  any  question  of 
pleading  was  waiyed  in  this  case,  and  hence  it  is  unnecessary  to 
consider  which  is  the  proper  form;  for  eren  under  the  latter  the 
proper  rule  of  eyidence,  and  the  one  sustained  by  the  great  weight 
of  authority,  is  that  the  limit  of  the  insurance  is  prima  fade  the 
measure  of  the  plaintiff's  damages,  and  the  burden  is  on  the  de- 
fendant to  proye  any  facts  that  would  reduce  them  below  that 
amount.  The  fact  that  all  these  matters  aie  peculiarly  within 
the  knowledge  of  the  company,  and  presumably  aie  not  within 
the  knowledge  of  the  beneficiary,  is  sufficient  reason  for  adopt- 
ing this  rule  as  to  the  burden  of  proof.  In  this  case  the  de- 
fendant failed  to  proye  that  it  had  made  an  assessment  as  pro- 
yided  by  the  by-laws.  It  does  not  appear  at  what  rate  it  as- 
sessed its  members.  The  assessment  nmst  haye  been  purely  arbi- 
trary, and  at  a  less  rate  than  authorized  by  the  by-laws,  because, 
if  eyeiy  member  carried  only  one  thousand  dollars  insurance, 
and  paid  ^^^  only  the  lowest  rate,  of  eeyenty  cents,  the  amount 
realized  on  the  assessment  for  the  ten  deaths  would  haye  been 
ten  thousand  edght  hundred  and  seyenty-one  dollars,  instead  of 
seyen  thousand  nine  hundred  and  forty-three  dollars  and  eighty 
cents.  Therefore  the  defendant  failed  to  prore  any  facts  to  re- 
duce plaintiff's  recoyery  below  sixteen  hundred  and  twenty-four 
dollars. 

We  haye  not  conrideored  whether  tiie  defendant  sufficiently 
excused  its  omission  to  introduce  in  eyidence  the  amendment  to 
section  6,  article  10,  of  the  by-laws,  because,  if  introduced,  it 
would  not  haye  aided  the  defendant. 
Order  affirmed. 
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VtftturMi  of  tht  Iaw  Bpeoially  Applioablt  to  Xutual  or  Momborsblp 

lilfo  or  Aooldant  Insiumiioe.* 

Law   Qoveming  Mutual    Insurance — G'«n«ra%.-— A  contract  of   In- 
florance  is  purely  a  bnainess  adventure,  not  founded  on  any  phflan- 
tliropic,  benerolent,  or  charitable  principle;  and  the  design  and  pur- 
pose of  an  insurance  company,  and  the  dominant  and  characteristic 
feature  of  its  contract,  4s  the  granting  of  an  indemnity,  or  security 
against  loss,  for  a  stipulated  consideration.   The  design,  howerer, 
of  what  are  known  as  benevolent  societies,  or  benefit  associations, 
which  are  largely  of  a  philanthropic  or  benevolent  character,  is,  not 
to  indemnify,  or  secure  against  loss,  but,  from  the  contributions  of 
members,  to  accumulate  a  fund  to  be  used  in  their  own  aid  or  re* 
lief,  in  the  misfortunes  of  sickness,  Injury,  or  death:  Commonweallb 
T.  Bqui  table  etc.  Assn.,  137  Pa.  St.  412.    While  a  majority,  perhaps, 
of  philanthropic  and  benevolent  societies  are  fraternal  and  social  in 
their  organization,  and  have  secret  meetings  and  rituals,  many  are 
organized  and  conducted  with  a  view  of  enjoying  the  benefits  of  co- 
operative insurance,  together  with  their  fraternal  and  social  func- 
tions, and  others  are  organized  and  conducted  for  the  sole  purpose 
of  mutual  insurance.   The  principles  governing  the  subject  of  mu- 
tual insurance  apply  alike  to  fire,  marine,  life,  accident,  and  live- 
stock insurance,  but  the  purpose  of  this  note  is  to  show  the  features 
of  the  law  specially  applicable  to  life  or  accident  insurance,  con- 
ducted on  the  assessment  plan,  as  settled  by  the  courts  of  last  resort 
of  the  several  states.   The  courts  have  often  been  called  upon  to  de- 
termine whether  benevolent  societies  and  benefit  associations  were 
really  such,  or  came  within  the  requirements  intended  for  instnrance 
companies;  and  the  decisive  test  applied  by  them  is  the  object  for 
which  such  associations  are  organized,  and  the  consideration  upon 
which  the  contracts  of  membership  are  based.   Where  such  asso- 
ciations have  an  insurance  department,  and  the  provisions  of  a  fra- 
ternal character  are  eliminated,  their  primary  and  only  purpose  is 
that  of  a  life  insurance    organization.    Hence,  an    association,  the 
principal  object  and  functions  of  which  are  to  secure  to  each  mem- 
ber thereof  the  payment,  on  his  death,  to  his  beneficiary  or  repre- 
sentative, of  a  certain  sum  of  money,  subject  to  the  fulfillment  of 
the  conditions  imposed  by  the  charter  and  by-laws,  is  essentially  a 
Ufe  insurance  company;  and  the  relations  between  such  companies 
and  the  members  are  purely  those  of  business,  t>ased  upon  contract, 
and  that  contract  is  one  of  insurance,  subject  to  the  rules  of  law 
applying  to  insurance  policies,  except  so  far  as  those  rules  must  be 
deemed  to  be  modified  by  the  peculiar  organization,  objects,  and  pol- 
icy of  such  associations:  Masonic  Aid  Assn.  v.  Taylor,  2  S.  Dak.  824; 
Hanford  v.  Massachusetts  Ben.  Assn.,  122  Mo.  50;  Daniher  v.  Grand 
Ijodge  A.  O.  U.  W.,  10  Utah,  110;  Supreme  Council  American  Legion 
of  Honor  v.  Larmour,  81  Tex.  71;  Smith  v.  BuUard,  61  N.  H.  881; 
Blkbart  Mut  Aid  etc.  Assn.  v.  Houghton,  08  Ind.  149;  note  to  Bank- 
ers' etc.  Assn.  v.  Stapp,  19  Am.  St  Rep.  781,  782;  Goodman  v.  Jedid- 

*BBFBRXNCS  TO  MONOGKAPHIC  VtfTtM, 

Mutxial  benefit  usoclatlons:  10  Am.  8t  Rep,  781-791.    Result!  of  the  death  of  a  bei^ 
•flelary  before  the  death  of  a  person  whoie  life  is  Insured:  U  Am.  BL  Rep.  721-734. 
Insurance  payab.e  to  **heir8":  44  Am.  St.  Rep.  404-4CML 
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JahLo<Sgeetc.»67Md.  117;  Endowment  etc.  Assn.  t.  State,  85  Kan.  253; 
Miner  ▼.  Michigan  Mut.  etc.  Assn.,  68  Mich.  888;  Holland  t.  Snpreme 
Ooundl  etc.  of  Chosen  Friends,  64  N.  X  L.  490;  Supreme  Lodge  A. 
O.  (J.  W.  ▼.  Hutchinson,  6  Ind.  App.  890;  Stambler  ▼.  Order  of 
Pente,  159  Pa.  St.  492;  Given  T.  Rettew,  162  Pit.  St  638;  McCorUe 
T.  Texas  Ben.  Assn.,  71  Tex.  149;  Supreme  Council  etc.  of  Chosen 
Friends  ▼.  Forsinger,  125  Ind.  52;  21  Am.  St  Rep.  196;  Railway  etc. 
Assn.  ▼.  Robinson,  147  111.  138.  Mutual  Insurance  companies  differ 
-essentially  from  stock  insurance  companies.  They  need  many  by- 
laws and  conditions  that  are  not  required  In  stock  companies,  and 
It  is  necessary  and  equitable  that  each  person  who  gets  insured  in 
them  should  become  subject  to  the  same  obligations  toward  his  as- 
sociates that  he  requires  from  them  toward  himself:  Baxter  ▼.  Chel- 
sea etc.  Ins.  Co.,  1  Allen,  294;  79  Am.  Dec.  730.  But  there  Is  no  dif- 
ference between  mutual  insurance  companies  and  mutual  ben^t  so- 
<^letle8,  having  insurance  features,  except  where  the  statute  makes 
a  distinction:  Block  v.  Valley  Mut.  Ins.  Assn.,  62  Ark.  201;  20  Am. 
8t  Rep.  166.  A  mutual  benefit  society  Is  not  a  life  Insurance  com- 
pany, nor  is  Its  certificate  of  membership  a  policy  of  life  Insurance 
within  the  restricted  sense  of  those  terms  used  in  the  statute  relat- 
ing to  Hfe  insurance  companies,  but  such  certificate  is  in  the  nature 
of  a  mutual  life  insurance  policy,  and  such  contracts  are,  there- 
fore, subject  to  the  rules  of  law  governing  life  insurance  policies,  ex- 
•cept  so  far  as  those  rules  must  be  held  to  be  modified  by  the  pecu- 
liar organization,  objects,  and  policy  of  such  societies:  Martin  v. 
Stubbings,  126  111.  887;  9  Am.  St  Rep.  620.  It  has  been  held  that  an 
dissociation  not  organized  to  do  business  for  profit  or  gain,  but  to 
pecuniarily  aid  the  widows,  orphans,  heirs,  and  devisees  of  its  mem- 
bers, is  not  an  insurance  company,  and  that  Its  membership  certifl- 
-cates  are  not  contracts  of  insurance:  Northwestern  etc.  Aid  Assn. 
V.  Jones,  154  Pa.  St  99;  85  Am.  St  Rep.  810.  But  the  better  opin- 
ion is,  that  a  certificate  of  membership  in  the  Insurance  department 
of  such  association  is  a  contract  of  insurance,  and  that 
it  should  be  governed  by  the  rules  of  law  that  are  ap- 
plied to  ordinary  life  insurance  companies.  Note  to  Bankers' 
etc.  Assn.  v.  Stapp,  19  Am.  St.  Rep.  788,  and  cases  above  olteil 
to  this  point.  A  certificate  of  membership  issued  by  a  benevo- 
lent society,  whereby  the  society  undertakes,  in  view  of  the  age  aad 
•condition  of  health  of  the  member,  and  in  consideration  of  a  pres- 
•ent  payment,  and  of  the  agreement  by  the  member  to  pay  other 
eontingent  sums  in  the  future,  to  pay  a  sum  to  him,  or  to  his  widow 
or  heirs,  etc.,  contingent  as  to  time,  upon  the  duration  of  his  life, 
is,  aside  from  all  statutory  defiudtlons  and  classifications,  a  contract 
of  life  insurance;  and  It  has  been  held  that  such  an  undertaking  is 
none  the  less  a  contract  of  insurance,  because  the  amount  to  be 
paid  by  the  society  is  not  a  gross  sum,  but  a  sum  graduated  by  the 
number  of  meml>ers  holding  similar  contracts;  nor  because  €k  por- 
tion of  the  premium  is  to  .be  paid  upon  the  uncertain  periods  of  the 
death  of  such  members;  nor  because.  In  case  of  nonpayment  of  as- 
sessments by  members,  the  contract  provides  no  means  of  enforcing 
payment  thereof;  nor  because  it  is  to  pay  certain  sums  of  money  as 

«ndowment8  to  living  members:  Rockhold  v.  Canton  etc.  Soc.  129  IIL 
440. 
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A  contract  of  Insurance  betireen  an  order  and  one  of  its  members 
tB  complete  when  signed  by  the  supreme  lodge  of  the  order,  and  the 
subordinate  lodge  holds  it  for  the  member  nntll  it  is  delivered  to 
him:  Lorscher  ▼.  Supreme  Lodge  Knights  of  Honor,  72  Mich.  316. 
The  rights  of  the  parties  are  governed  by  the  contract:  Block  ▼. 
Valley  Mnt  Ins.  AjBsn.,  52  Ark.  201;  20  Am.  St  Rep.  166;    and    It 
tBhonid  be  construed  and  interpreted  according  to  the  laws  of  the 
slate  wliere  the  contract  was  made,  and  was  to  be  performed.    It 
should  also  be  construed  in  accordance  with  what  appears  to  have 
been  the  actual  intent  of  the  parties:  MuUen  ▼.  Reed,  61  Conn.  240; 
42  Am.  St  Rep.  174.    It  is  not  a  wagering  contract:  Northwestern 
<etc.  Aid  Assn.  y.  Jones,  154  Pa.  St.  09;  85  Am.  St.  Rep.  810.    A  con- 
tract of  Ufe  insurance  between  an  association  and  its  members  Is 
subject  to  the  charter  and  by-laws  of  the  association:  Note  to  Bank- 
ers* etc.  Assn.  y.  Stapp,  19  Am.  St  Rep.  782.    Mutual  benefit  socle- 
ties  are  subject  to  the  rules  applicable  to  notice  and  proofs  of  loss 
under  ordinary  Insurance  policies:  Stambler  t.  Order  of  Pente,  159 
Pa.  St  492.    The  right  of  one  who  Is  Insured  In  a  mutual  beneUt  so- 
ciety does  not  depend  upon  the  action  of  the  officers  of  the  society, 
for,  if  he  has  performed  his  part  of  the  contract,  rjid  is  totally  dis- 
abled by  disease  or  accident,   he  has  a  complete  cause  of  action. 
A  refusal  by  the  officers  of  the  society  to  allow  the  claim  will  not 
defeat  a  recovery:  Supreme  Council  etc.  of  Chosen  Friends  ▼.  For- 
singer,  125  Ind.  52;  21  Am.  St  Rep.  196.   The  by-laws,  articles  of 
association,  and  certificates  of  membership  of  mutual  benefit  qbho- 
datlons  determine  the  rights  of  the  members  and  of  the  association, 
and  may  be  enforced  by  the  parties  and  beneficiaries  according  to 
their  respectlye  rights  as  therein    provided:  Union    Mut.    Assn.    v. 
Montgomery,  70  Mich.  587;  14  Am.  St  Rep.  519.    A  contract  of  life 
insurance  between  an  association  and  one  of  Its  members  is   not  a 
continuing  contract:  Mutual  etc.  Life  Ins.  Co.  T.  Hlllyard,  87  N.  J. 
L.  444;  18  Am.  Rep.  741.    A  by-law  providing  for  the  payment  of 
dividends  to  members  who   have  glren  premium  notes,  excluding 
those  wlio  haye  paid  for  their  Insurance  in  cash,  is  probably  invalid, 
as  Inapplicable  to,  and  Inconsistent  with,  mutual  insurance.    Such  a 
by-law  is  harmless,  however,  and  does  not  destroy  the  mutual  char- 
acter of  the  company,  as  the  effect  of   paying   such   dividends    is 
merely  to  increase  the  assessments  upon   the   premium    notes  the 
same  amount:  Davis  v.  Parcher,  82  Wis.  488.    One  Insured  in  a  mu- 
tual Insurance  company  is  a  member  thereof,  and  the  books  of  the 
company  are  evidence  against  him   as  a  member:  Dlehl   v.  Adams 
County  Mut  Ins.  Co.,  58  Pa.  St  448;  98  Am.  Dec.  802.   He  is,  in  no 
sense,  a  partner.    His  relation  with  the  company  is  one  of  contract, 
measured  by  the  terms  of  the  policy:  Uhlman  ▼.  New  York  J^ife  Ins. 
Co.,  109  N.  Y.  421;  4  Am.  St  Rep.  482.    An  association  whose  pur- 
pose is  to  endow  the  wife  of  each  member  with  a  sum  of  money 
equal  to  as  many  dollars  as  there  are  members  of  the  association, 
to  be  raised  by  assessment  on  them,  Is  not  a  "benevolent  society." 
for  the  purposes  of  Incorporation,  under  the    Minnesota    statutes: 
State  T.  Critchett,  37  Minn.  13;  and  It  has  been  held  that  the  certifi- 
cate of  membership  of  a  beneficial  association  Is  not  an  insurance 
policy,  within  the  meaning  of  the  Pennsylvania  statute;  and  that 
▲jf.  8t.  Rip.,  Vol.  LI..-^ 
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the  hj-'lBMS  of  such  an  SModatioii  may  be  admitted  In  evidence,  In 
assampett  to  recoyer  a  death  benefit,  althongrh  they  are  not  attached 
to  the  certificate:  Llthgow  ▼.  Supreme  Tent  of  Maccabees,  165  Pa. 
St.  292.  For  the  purpose  of  suits  against  them,  and  the  sorrice  otf 
process,  a  mutual  benefit  socrtety,  conducthig  insurance  on  the  co-op- 
erative or  assessment  plan,  stands  upon  the  same  footing  as  other 
Insurance  companies:  Railway  etc.  Assn.  t.  Robinson,  147  111.  138. 

jBwor*  to  CourU— Arbitration.— U  has  been  held  that  it  is  compe- 
tent for  the  members  of  an  association  to  so  contract  with  It  that 
their  rights  as  members,  with  respect  to  death  benefits,  shall  de- 
pend upon  the  determination  of  a  tribunal  of  their  own  choice^ 
which  shall  be  conclusive;  and  that  the  courts  will  not  Interfere  with 
nor  review  such  determination,  there  being  no  claim  of  fraud  or  of 
any  act  contrary  to  law:  Railway  etc  Assn.  y.  Robinson,  147  IlL 
188;  Ganfield  ▼.  Great  Camp  etc.  of  Maccabees,  87  Mich.  62G;  24  Am. 
SL  Rep.  186;  Screwmen's  etc.  Assn.  y.  Benson,  76  Tex.  5o2;  Rood 
7.  Railway  etc.  Assn.,  81  Fed.  Rep.  62. 

A  proTlslon  in  the  laws  of  a  mutual  benefit  association  that  a  tri- 
bunal created  thereby  shall  have  power  to  pass  upon  all  death 
dsims,  which  decision  shall  be  final,  and  bar  any  suit  at  law  or  in 
equity,  does  not,  it  is  said,  so  far  contravene  public  policy  as  to 
permit  members,  who  contract  with  reference  to  it,  or  their  bene- 
ficiaries, to  seek  relief  in  the  state  courts,  rather  than  in  those  of 
the  order:  Fillmore  v.  Great  Camp  etc.  of  Maccabees,  103  Mich.  437. 
A  by-law  making  such  decision  final  and  conclusive  is  constitutional 
and  valid.  And  a  by-law  of  such  an  association,  making  a  finding 
of  liability  by  the  association  a  condition  precedent  to  a  rl^at  to  re- 
ceive benefits,  has  also  been  held  constitutional  and  valid:  Hembeao 
T.  Great  Camp  etc.  of  Maccabees,  101  Mich.  161;  46  Am.  St  Rep. 
40Ql  But,  on  the  other  hand,  there  are  courts  which  hold  that.  In 
the  case  of  a  contract  of  life  Insurance  between  an  association  and 
one  of  its  members,  the  member  is  not  bound  by  the  action  of  the 
officers  of  the  association;  that  he  need  not  even  exhaust  his  reme- 
dies within  the  association  before  resorting  to  a  court  of  1.iw;  that 
he  is  not  concluded  by  an  adverse  decision,  of  the  association,  on 
his  claim;  and  that  the  association  cannot,  by  provisions  in  its  con- 
stitution, by-laws,  or  relief  fund  laws,  deprive  him  of  this  right:  8u« 
preme  0.  etc.  of  Chosen  F.  v.  Garrlgus,  104  Ind.  188;  54  Am.  Rep.  298: 
Bauer  v.  Samson  Lodge,  Knights  of  Pythias,  102  Ind.  262;  Supreme 
Council  etc.  of  Chosen  Friends  v.  Forsinger,  125  Ind.  52;  21  Am.  St 
Rep.  196;  Supreme  Sitting  Order  of  Iron  Hall  v.  Stein,  120  Ind.  270; 
Albert  v.  Order  of  Chosen  Friends,  84  Fed.  Rep.  721, 

A  member  of  a  secret  order  which  exercises  the  privileges  and 
powers  of  a  mutual  benefit  society,  who  sues  for  a  benefit  due  him 
under  a  contract,  occupies  an  essentially  different  position  from  one 
who  presents  a  question  of  policy,  doctrine,  or  dlsclpllmi,  and 
courts  will  entertain  jurisdiction  in  the  one  case,  but,  as  a  general 
rule,  not  in  the  other:  Bauer  v.  Samson  Lodge  Knights  of  Pythias, 
102  Ind.  262.  One  insured  In  an  association,  as  a  member  of  it,  may 
be  regarded,  by  the  courts,  as  entitled  to  the  rights  of  membenThlp, 
although  not  recognized  as  such  by  the  officers:  Sourwlne  v.  Su- 
preme Lodge  Knights  of  Pythias,  12  Ind.  App.  447.    A  by-law  of  a 
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benefit  society*  requiring  an  appeal  to  the  goyernhig  txxly,  la  Talld, 
but  any  attempt  to  make  the  decision  concluslye  is  abortire,  w4icra 
the  Tight  to  a  death  benefit  ie  involved:  Supreme  Ooimcil  etc.  of 
Chosen  Friends  v.  Forsinger,  125  Ind.  &2;  21  Am.  Bt.  Rep.  196.  If 
a  valid  excuse  for  the  nonpayment  of  an  assessment  is  offered  by  a 
member  of  an  association,  who  has  been  insured  in  It,  the  otficers  of 
tlie  association  are  bound  to  be  satisfied  therewith,  and  the  death 
of  the  member,  after  an  alleged  forfeiture,  does  not  alter  the  con- 
tract obligations  of  the  association,  but  the  legal  right  to  reimrtate- 
ment  passes  to  the  beneficiary  under  the  policy,  and  the  courts  will 
so  declare:  Dennis  v.  Mass.  etc.  Assn.,  120  N.  Y.  496;  17  Am.  St.  Rep. 
OGO.  The  member  before  auing  for  a  death  benefit,  is  generally  re- 
quired to  first  exhaust  his  remedies  prescribed  in  the  con- 
stitution, charter,  and  by-laws  of  the  association  in  which 
be  is  insured:  CNilver  v.  Hopkins,  144  Mass.  175;  Supreme 
Council  etc.  of  Chosen  Friends  v.  Forslnger,  126  Ind.  52; 
21  Am.  St  Rep.  196;  Bauer  v  Samson  Lodge  Knights  of 
Pythias,  102  Ind.  262;  as  this  is  in  furtherance  of  orderly 
proceedings;  but  the  courts  lean  strongly  in  favor  of  the  proposition 
that  an  association  cannot  take  away  the  right  of  its  members  to 
invoke  the  aid  of  the  courts  in  enforcing  claims  existing  In  favor 
of  Its  members  upon  contracts:  Bauer  v.  Samson  Lodge  Knights  of 
Pythlasi  102  Ind.  262.  The  conferring  of  jurisdiction  in  equity,  by 
agreement  of  the  parties,  where  a  death  benefit  is  involved,  is  not 
favored:  Jinks  v.  Banner  Lodge,  139  Pa.  St.  414.  The  ruling  of  an 
association  upon  the  right  to  a  death  benefit  will,  u];>on  the  same 
state  of  facts,  be  followed  by  the  courts,  as  being  an  authoritative 
construction  of  the  regulations  by  the  same  body  that  enacted  them: 
Supreme  Lodge  Knights  of  Pythias  v.  Kallnski,  57  Fed.  Rep.  348. 

Where  the  constitution  aud  by-laws  of  an  association  pri>vide  for 
the  payment  of  a  fixed  sum  on  the  death  of  each  memt>er,  and  create 
a  board  of  arbitratloh,  to  whom  all  claims  against  the  associatioQ: 
shall  be  submitted,  and  whose  decision  shall  be  final,  such  provisions- 
constitute  merely  a  revocable  agreement  to  arbitrate,  and  do  not 
preclude  resort  to  the  courts,  nor  is  such  a  submission  to  arbitration 
a  condition  precedent  to  the  bringing  of  an  action:  Daniher  v« 
Grand  Lodge  A.  O.  U.  W.,  10  Utah,  110.  An  agreement,  coutalneil 
in  a  certificate  of  membership  in  a  mutual  accident  association,  that 
the  rights  and  obligations  of  tlie  parties  to  the  contract,  which 
makes  provision  for  the  payment  of  a  certain  sum  of  money,  upon 
a  specified  contingency,  shall  be  determined  by  arbitration,  and  ttiat 
no  action  shall  be  maintained  on  the  contract,  does  not  oust  a  court 
of  Jurisdiction,  and  is  no  bar  to  such  an  action:  Whitney  v.  National 
etc.  Assn.,  52  Minn.  378;  Smith  v.  Preferred  etc.  Assn.,  51  Fed.  Rep. 
520.  Such  a  clause  simply  refers  the  question  of  the  amount  of 
damage  to  arbitration:  Smith  v.  Preferred  etc.  Assn.,  51  Fed.  Rep.. 
520.  But  in  Robinson  v.  Templar  Lodge,  No.  17,  I.  O.  O.  F.,  97  CaL 
62,  an  action  to  recover  sick  benefits.  It  was  held  that  the  voluntary 
submission,  by  a  member  of  a  benevolent  and  mutual  aid  associa- 
tion, of  his  claim  against  the  association  for  "sick  benefits,"  to  a 
tribunal  of  the  association  estahllshed  for  the  purpose  of  settling 
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an  mattera  of  dlff^ence  which  might  curise  between  the  assodation, 
and  any  of  Its  members,  growing  out  of  a  refusal,  upon  the  part  of 
the  association,  to  pay  benefits  claimed,  is  an  implied  a^reemeiit 
opon  his  part  to  be  bound  by  their  judgment  and  award. 

Application  of  Statutes. — Benefit  societies,  like  other  associations 
of  persons  for  agreed  and  lawful  purposes,  may  be  simply  yc^untary 
associations,  or  corporations,  incorporated  by  special  act,  or  under 
general  laws.  Whether  an  association  which  insures  the  lives  of  its 
members  is  incorporated  or  not,  is  important  only  in  determining 
its  relations  with  tlrird  parties,  and  the  rights  of  the  latter  with  re- 
spect to  obligations  growing  out  of  dealings  with  the  association. 
So  far  as  the  contracts  of  its  members  with  the  association,  and  th^ 
relatlTe  rights  with  one  another  are  concerned,  the  fact  of  Incorpora- 
tion is  unimportant.  If  the  association  is  incorporated,  the  special 
act  or  general  incorporation  law,  together  with  such  rules  aAd  reS" 
Illations  as  It  may  adopt,  enter  into  and  affect  the  contracts  of  mem- 
bership. If  unincorporated,  such  by-laws  alone,  in  connection  with 
the  contract  of  association,  govern  the  rights  of  the  parties  to  a  con- 
tract of  insurance,  and  limit  the  liabilities  of  the  association.  A 
contract  of  insurance  effected  with  an  association  or  society  unin- 
corporated is  generally  not  less  beneficial  than  a  policy  effected  with 
an  incorporated  company.  Hence,  if  an  association,  whatever  Its 
name,  and  whether  it  is  incorporated  or  not,  has  life  insurance  for 
Its  main  object,  its  fraternal  character  being  merely  incidental  or 
subordinate  to  provisions  for  a  beneficiary  fund,  it  is  a  life  Insur- 
ance company,  and  Is  amenable  to  state  laws  relating  to  life  Insur- 
ance companies,  including  such  statutes  as  those  exacting  incor- 
IK>ration,  requiring  applicationa  to  be  attached  to  policies,  and  those 
Imposing  a  license  on  foreign  corporations  before  they  will  be  allowed 
to  do  business  in  the  state,  etc:  Farmer  v.  ^State,  60  Tex.  561;  State 
▼.  Nichols,  78  Iowa,  747;  State  v.  Miller,  66  Iowa,  26;  Knight  Tem- 
plar etc.  Co.  T.  Berry,  60  Fed.  Rep.  511;  Sherm^m  v.  Cknnmonwealth, 
S2  Ky.  102;  Railway  etc.  Assn.  v.  Robinson,  147  111.  138;  Rocddiold 
T.  Canton  etc.  Soc,  129  111.  440;  McConnell  v.  Iowa  etc.  Assn.,  79 
Iowa,  757;  Fogg  v.  Supreme  Lodge  etc.  Gcdden  Lion,  156  Mass.  431; 
National  Union  v.  Marlow,  74  Fed.  Rep.  775;  Commonwealth  v.  Key- 
stone etc.  Assn.,  171  Pa.  St.  465;  State  v.  Benton,  33  Neb.  463;  State 
V.  Taylor,  56  N.  J.  L.  49;  Endowment  etc.  Assn.  ▼.  State,  35  Kan. 
253;  Order  of  I.  F.  Alliance  v.  State,  77  Md.  547;  Mutual  etc.  Life 
Ins.  Co.  V.  Marye,  85  Va.  643;  State  v.  Covenant  Mut.  etc.  Assn.,  83 
Wis.  C67.  The  Ancient  Order  of  United  Worlcmen  has  been  held  to 
be  an  Insurance  company:  State  v.  Miller,  66  Iowa,  26;  State  T. 
Nichols,  78  Iowa,  747.  There  are  some  cases,  however,  in  which  as- 
sociations conducting  Insurance  on  the  co-operative  or  assessment 
plan  have  been  exempted  from  the  provisions  of  the  general  laws 
■elating  to  life  Insurance:  State  v.  WhItmore,  75  Wis.  332;  Fawcett 
▼.  Supreme  Sitting  Order  of  Iron  Hall,  64  Conn.  170:  Hanford  v. 
Massachusetts  etc.  A.ssn.,122  Mo.  60;  Commonwealth  v,  Bqultab'e  otc. 
Assn.,  137  Pa.  St.  412;  Northwestern  etc.  Assn.  v.  Jones,  154  Pa.  RL 
1»;  35  .\m.  St.  Rep.  810;  Knudson  v.  Grand  Coun.  L.  of  H.  (S.  Dak.), 
<lecided  June  22, 1895.  If  an  endowment  order  has  not  compUed  with 
the  Insurance  law,  the  certificate  holders  may  refuse  to  pay  further 
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aseessments  noder  their  certificates  without  incurring  a  forfeltun^ 
end  come  into  equity  for  a  distribution  of  the  fund,  which  is  a  tnwt, 
especially  where  all  proper  efTorts  to  obtain  relief  in  the  order  ha^s 
l>een  made  and  have  failed:  Fogg  t.  Supreme  Lodge  etc.  Golden 
I^lon,  166  Mass.  481. 

Estoppel^  Waiver.—lt  the  facts  of  tbe  particular  case  Justify  it^ 
the  doctrine  of  estoppel  may  be  invoiced  against  an  association,, 
which  has  insured  one  of  Its  members,  to  prevent  it  from  denying^ 
the  privileges  of  membership  to  one  who  is  claimed  to  have  for- 
feited his  membership:  McCorkle  v.  Texas  etc.  Assn.,  71  Tex.  149. 
Thus,  an  association  which  has  Issued  a  certifl-cate  of  membership,. 
and  executed  a  contract  of  life  Insuimnce,  waives  any  objection 
srrowing  out  of  delay  in  the  payment  of  an  assessment,  or  a  change 
of  residence,  etc.,  where  it  receives  and  retains  the  money  offered 
therefor.  It  cannot  retain  the  money  on  some  condition  created  by 
Its  officers  or  agents,  and  not  communicated  to  the  payor,  and  then» 
upon  his  subsequent  death,  escape  liability  because  of  such  condi- 
tion, and  "die  noncompliance  therewith:  Shea  v.  Massachusetts  etc. 
Assn.,  160  Mass.  289;  39  Am.  St.  Rep.  475;  Walsh  v.  JBtna  Life  Ins. 
Co.,  30  Iowa,  133;  6  Am.  Rep.  064;  Com.  ▼.  Provident  Life  Assn.,  lOa 
Pa.  St.  874;  Light  v.  Countrymen's  etc.  Ins.  Co.,  169  Pa.  St.  310:  47 
Anu  St.  Rep.  904.  By  accepting  and  retaining  the  dues  or  fees  of  an 
applicant  for  a  bene^clary  certificate,  with  knowledge  of  the  fflfcts» 
the  Grand  Lodge  of  the  Ancient  Order  United  Worlnuen  waives  all 
Irregularities  In  the  organization  of  the  subordinate  lodge,  and  in  the 
admission  of  the  applicant  to  its  membership:  Ferine  v.  Grand 
Lodge  A.  O.  U.  W.,  48  Minn.  82;  51  Minn.  224.  An  insurer  is  estopped 
to  insist  on  a  forfeiture  for  delay  in  the  payment  of  premiums,  if  his 
course  of  conduct  has  led  the  Insured  to  believe  that  the  premiums 
would  be  received  after  the  appointed  day:  Applet  on  v.  Phoenix  Mut. 
Life  Ins.  CO.,  59  N.  H.  541;  47  Am.  Rep.  220.  The  fact  that  the  re- 
lief department  of  a  railroad  corporation,  organized  for  the  benefit 
and  protection  of  railroad  employes,  is  a  mutual  insurance  com- 
pany, does  not  relieve  It  from  the  operation  of  the  rules  of  equitable 
estoppel:  Burlington  etc.  Relief  Department  v.  White,  41  Neb.  547; 
43  Am.  St.  Rep.  701.  If  a  party  to  a  contract  has  complied  with  its 
terms,  he  has  no  occasion  to  Invoke  the  doctrine  of  estoppel;  it  Is 
only  when  the  terms  have  admittedly  not  been  complied  with,  that 
the  question  arises  whether  the  other  party  has,  by  his  representa- 
tions or  conduct,  estopped  himself  from  setting  up  such  noncampli- 
ojice  as  a  ground  of  forfeiture;  Gunther  v.  New  Orleans  etc.  Assn., 
40  La.  Ann.  776;  8  Am.  St.  Rep.  554.  If  an  insurance  company  has 
accepted  the  premiums,  and  the  insured  has  relied  on  the  indemnity 
contract  provided  In  the  policy,  the  Insurance  company  is  as  much 
estopped  to  cancel  the  policy,  after  the  Insured  has  become  in  such 
a  physical  condition  that  he  cannot  obtain  desirable  insurance  upon 
his  life  in  any  reputable  company,  as  it  would  be  estopped- to  avoid 
the  policy  after  the  death  of  the  Insured:  Mutual  etc.  Life  Ins.  Co. 
V.  Rotxison,  54  Fed.  Rep.  580.  So,  if  a  mutual  benefit  association, 
with  full  linowledge  that  a  deceased  member  had  misstated  his  age 
In  his  application  for  membership,  bases  its  refusal  to  pay  the  death 
benefit  solely  upon  the  failure  of  the  deceased  to  designate  a  bene- 
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llciAry,  the  aasoclatlon  is  esto{>ped,  in  a  suit  afterward  brought  to  re- 
cover said  death  benefit,  from  asserting,  as  a  defense,  such  misstate- 
mentastoage:  Wolf  y.  District  Grand  Lodge  etc.  102  Mich.  23.  A  i>ar- 
ty  cannot  take  advantage  of  his  own  wrong.  Hence,  a  friendly  society 
«annot  take  advantage  of  the  wrongful  and  arbitrary  acts  of  its  owA 
officers  in  refusing  to  transfer  a  member  to  a  certain  endowment 
class:  Sourwine  v.  Supreme  Lodge  Knights  of  Pythias,  12  Ind.  App. 
447.  A  mutual  aid  society  may,  by  its  conduct,  waive  a  provision 
In  its  certificate  of  membership  requiring  the  beneficiary  in  the 
certificate  to  be  the  natural  heir  of  the  insured:  Lindsey  v.  Western 
Mut.  Aid  Soc,  84  Iowa,  734.  A  soliolting  agent  to  take  applica- 
tions for  insurance  may  waive  such  conditions  of  the  appll<?atlon  as 
do  not  relate  to  the  by-laws;  and  this  principle  applies  as  well  to 
benevolent  societies  as  to  ordinary  Insurance  companies:  Supreme 
Council  etc.  G.  B.  Legion  v.  Boyle,  10  Ind.  Ai>p.  301. 

But  an  association  which  has  made  a  contract  of  life  Insurance 
with  one  of  its  members,  is  not  estopped  from  avoiding  It  for  fraud 
and  deception,  by  means  of  which  the  contract  was  obtained,  such 
«a  fraudulent  representations:  Holland  v.  Supreme  Oouncil  etc.  of 
Chosen  Friends,  54  N.  J.  L.  490.  So,  where  a  policy  of  accident  In- 
•urance  expressly  withholds  liability  for  death  caused  in  a  certain 
manner,  and  a  death  does  occur,  the  fact  that  the  beneficiary,  at 
her  T^peated  request,  was  furnished  with  blank  proofs,  the  com- 
pany all  the  while  pi'otestln^  against  its  liability,  does  not  estop  the 
comfMiny  from  interposing  the  conditions  of  the  policy:  Sharpe  v. 
Commercial  etc.  Assn.,  139  Ind.  92.  And  a  beneficial  corporation 
Is  not  estopped  to  deny  the  truth  of  a  statement  contained  in  an  ap- 
plication for  membership  and  insurance  therein,  by  the  hearsay  in- 
formation of  one  of  its  officers,  who  was  in  no  way  charged  with  the 
duty  of  ascertaining  the  truth  or  falsity  of  such  statement:  Supreme 
Council  etc.  Legion  of  Honor  v.  Green,  71  Md.  268;  17  Am.  St  Rep. 
627.  A  contract  by  a  mutual  benefit  association  to  pay  (the  death 
losses  of.  another  association.  In  consideration  of  the  transfer  of  the 
assets  and  membership  of  such  other  association.  Is,  in  the  absence 
«f  express  authority  in  Its  articles  of  Incorporation,  ultra  vires  and 
void;  and  the  purchasing  association  is  not  estopped  from  denying 
Its  liability  under  such  contract,  after  the  receipt  of  its  burdens, 
where  It  appears  that  the  Insured  has  not  been  prejudiced  by  such 
transfer,  because  of  the  bankruptcy  of  the  association  in  which  he 
was  a  member  at  the  time  the  contract  was  made:  Twiss  v.  Gnamiity 
Life  Assn.,  87  Iowa,  733;  43  Am.  St.  Rep.  418.  An  advancement  made 
l>y  the  insurer,  after  a  death,  pursuant  to  a  by-law,  and  a  demand  for 
further  proofs  of  death,  do  not  estop  the  association  from  denying  its 
liability  on  a  policy:  Bachmeycr  v.  Mutual  etc.  Life  Assn.,  82  Wis. 
255. 

A  member  of  an  association  in  which  he  Is  Insured  may  be 
estopped  from  questioning  the  legality  of  a  will,  4n  so  far  as  it  affects 
41he  benefit  under  the  certificate  of  membership,  the  rule  being  that 
no  one  Is  permitted  to  claim  under  a  will,  and  also  adversely  to  It: 
Hainer  v.  Iowa  Legion  of  Honor,  78  Iowa,  245.  He  is  estoi^ped  ts 
deny  the  existence  of  the  corporation  with  which  he  has  made  a 
•ootract,  as  a  person  contracting  with  a  corporation  admita  its  exiil- 
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«nee:  CahiU  ▼.  Kalamasoo  Mnt  Ins.  Go.,  2  Doug.  124;  43  Am.  Dec 
4S7.  And  a  beneflctejry  of  a  cert1flo»te^  Issued  by  a  mutual  life  bene- 
flt  society  may  be  estopped  by  bis  conduct  from  daimdng  tbat  a 
«bB2ige  of  beneficiaries  was  Invalid  by  reason  of  <^e  nonsurrender 
^  the  original  certificate,  and  the  failure  to  issue  a  new  one:  Supreme 
Oonclare  Royal  Adelphia  y.  Cappella,  41  Fed.  Rep.  1. 

Tfie  fact,  howeyer,  that  the  ofllcers  of  a  mutual  benefit  society 
receiyed  assessments  from  a  member,  after  the  passage  of  a  by-law 
expelling  him  therefrom,  does  not  estop  him  from  denying  his  mem- 
bership when  sued  for  assessments  made  after  those  paid,  especially 
where  he  made  such  payments  under  the  Impression  and  the  belief 
that  he  stlH  owed  them:  Ellerbe  y.  Faust,  119  Mo.  653.  So,  where 
one  company  Issued  endowment  policies  before  a  statute  prohibiting 
tlie  future  issue  of  such  policies,  and  another  company,  which  had 
Issued  no  such  policies,  assumed  Its  llabilltlesy  the  members  of  the 
latter  are  not  liable  to  assessment  to  pay  endo^nnent  poHdes 
assumed;  and  the  fact  that  members  of  the  association  absorbed 
liaye  paid  death  assessments  for  menkbers  of  both  associations,  does 
not  estop  them  from  denying  liability  for  endowment  policies  Issued 
by  the  first  association:  DlahoDg  y.  Iowa  etc.  Assn.,  82  Iowa,  163. 
The  regular  members  of  a  mutual  Insurance  company  are  not  es- 
topped, by  reason  of  haying  receiyed  the  beneUt  of  their  Insurance,  to 
deny  their  liability  to  assef>sment  for  losses  on  policies  issued  by  the 
company  to  nonmembers,  of  which  they  had  no  knowledge:  Oorey  v« 
Sherman  (Iowa),  decided  Oct  8,  1884.  The  ewom  statement  by  a 
widow.  In  the  proofs  of  deatb,  tbat  the  Insured  committed  suicide 
while  Insane  does  not  estop  9ter  In  an  actkMi  to  xiecoyer  the  death 
benefit  to  show  that  she  made  such  statement  on  the  faith  of  what 
others  told  her,  and  that.  In  faot,  the  poison  which  caused  the  death 
cf  the  Insured  was  not  taken  by  hfan  intentionally,  but  by  mistake: 
Bachmeyer  y.  Mutual  etc.  Life  Assn.,  82  Wis.  256.  Neither  does  such 
statement  create  an  estoppel,  though  the  insurer,  a  mutual  associa- 
tion, claims  that  under  its  by-laws  the  amount  of  the  policy.  If 
fiayable,  should  be  assessed  on  the  members  existing  at  the  time  of 
the  death  of  the  Insured,  that  more  than  a  thousand  i>erBons  then 
members  had  ceased  to  be  such,  and  that  seyeral  thousand  other 
persons  had  become  members,  so  that  such  assessment  Is  impossible, 
where  it  appears  that  no  specific  assessment  for  each  loss  was  made, 
bat  that  there  were  regular  bl-monfthly  assessments^  a  part  of  which 
went  to  a  reserye  fund,  and  that  from  the  income  of  such  fund  all 
suspended  claims  could  be  paid  without  injustice  to  any  member 
cr  ylolatlon  of  any  rule  of  the  association:  Bachmeyer  y.  Mutual  etc. 
I^tfe  Assn.,  82  Wis.  255,  A  member  of  a  life  insurance  company  on 
the  assessment  plan,  which  company  has  been  fraudulently  dlssolyM 
and  amalgamated  with  another  like  company,  is  not  estopped  to 
maintain  an  action  to  recoyer  damages  of  the  directors  of  the  former 
comiMLny,  occasioned  by  such  fraud  and  consolidation,  by  the  fact 
tbat  he  applied  to  the  consolidated  company  for  membenftiip,  and 
that  It  refused  his  application:  Grayson  y.  Wllloughby,  78  Iowa,  88. 
Co  if  an  s^mllcant  for  insurance  in  an  assessment  company  glyes  fun 
and  correct  answers  to  all  questions,  but  the  agent,  including  a  med- 
ical   examiner,  writes  false    answers,  or   abbreyiates  answers,  or 
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omltB  a  put  of  them,  and  the  company  afterward  receives  the  pre- 
mium and  Issues  a  policy,  the  company,  nixm  the  death  of  the 
insured  will  be  estopped  from  Insisting  on  the  falsity  of  the  aii0wer% 
although  warranted  to  be  true;  but  if  the  applicant  disooyers  that  a 
fraud  has  been  perpetrated  on  him  and  the  company,  he  cannot  hold 
the  policy  without  approviag  the  action  of  the  agent:  Providence  Ufe 
etc.  Soc.  y.  Reutlinger,  58  Ark.  628;  Mutual  etc.  Life.  Ins.  Co.  y.  RoI>- 
Ison,  58  Fed.  Rep.  728;  Michigan  etc.  Kfe  Ins.  Co.  y.  Leon,  138  Ind. 

UBO. 

Oenerdl  Featuret  of  MtOwU  Jnniranc«.— -Mutual  insurance  is  largely 
done  1>y  benefit  assessment  associations.  They  often  combine  with 
buslnees  objects  social  and  fraternal  features;  and  this  is  true  of 
many  other  associations  or  societies.  It  makes  no  difference  by  what 
name  an  association  may  be  called;  if  H  has  an  insurance  feature, 
and  insurance  is  its  main  object,  tlie  predominant  feature  of  it,  am 
well  as  of  other  insurance  companies,  is  the  payment  of  a  ^eciflc 
•um  on  the  death  of  the  person  wfho  is  a  memlber  of  the  organization, 
or  whose  life  is  insured.  The  contract  of  Insurance  Is  evidenced 
by  a  certificate  of  membership.  The  association  itself  Is  the  insurer. 
The  power  to  designate  the  recipients  ot  benefits  is  In  the  members 
of  the  association.  These  recipients  are  called  the  beneflclaiies. 
The  consideration  for  the  contract  Is  made  up  of  assessments  and 
dues.  In  some  benefit  assessment  companies  the  frequency,  as  well 
as  the  amount  of  assesaments,  is  left  wholly  discretionary  with  the 
UMLuaglng  agents  of  the  association.  In  other  cases,  premium  notes 
are  given  for  definite  amounts,  which  amounts  constitute  the  limit 
beyond  which  no  assessment  may  be.  levied.  The  manner  in  which  the 
fund  is  to  be  raised  \o  pay  benefits  and  losses  is  unimportant  in 
determining  the  nature  of  mutual  insurance,  as  it  Is  only  an  incident 
and  a  means  of  performing  such  contracts.  Mutual  Insurance  may 
be  divided,  with  respect  to  the  risks  assumed,  into  life,  accident, 
fire,  marine,  and  other  classes  usually  engaged  in  by  insurers;  bift 
the  manner  of  securing  the  consideration  and  performing  their  con- 
tracts are  not  susceptible  of  simple  classification,  as  the  methods 
of  raising  funds  to  meet  losses  and  pay  benefits  are  of  almost  infinite 
variety.  The  only  marked  difference  between  contracts  of  mem- 
bership In  different  societies  Is  that.  In  some,  premium  notes  are 
given,  while  in  others,  the  limit  to  the  power  of  assessment  is  either 
fixed  in  the  charter  and  by-laws,  or  not  »t  all.  If  a  premium  note 
is  taken  as  a  measure  of  liability  to  assessments,  part  of  the  note 
ik  regularly  paid  to  meet  assessments.  A  mutual  benefit  association 
Is  one  providing  Insurance  "upon  the  assessment  plan,"  although  it 
agrees  to  pay  a  definite  sum  and  has  fixed  rates  of  assessment  wliich 
tt  Is  authorized  to  receive  in  advance,  where  it  has  no  "legal  reserve,* 
but  merely  an  "emergency  fund,"  and  Its  contracts  expressly  reeerve 
to  it  the  right  to  Increase  or  lower  the  specified  rates  of  assessment: 
State  V.  Covenant  etc.  Assn.,  83  Wis.  667. 

Application,  Acceptance,  and  Memhership.^^lt  Initiation  Is  made 
necessary,  by  the  constitution  and  by-laws  of  a  secret  order  or  bene- 
fit society,  in  order  to  enjoy  benefits  of  insurance,  the  fact  that  a 
person's  application  for  membership  has  t>een  accepted,  and  his 
**propoBitIon  fee"  paid,  does  not  entitle  his  beneficiary  to  any  insure 
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ance,  In  the  event  of  bis  death,  unless  he  has  been  initiated  as  a 
member  of  the  society:  Matkin  y.  Snpreme  Lodge  Knights  of  Honor, 
82  Tex.  301;  27  Am.  St.  Rep.  886.     Only  persons  of  fnll  age  may 
become  members.    Infants  cannot  be  received:  In  re  Globe  etc.  Assn.* 
186  N.  Y.  280.    Fraud  In  the  application  to  become  a  member  yitiatei 
It:  Hauf  ▼.  Northwestern  etc.  Aid  Assn.,  76  Wis.  450;  Whitmore  y. 
Bapreme  Lodge  K.  of  H.  100  Mo.  86;  Wright  y.  Mutual  etc.  Life  Assn., 
118  N.  Y.  287;  16  Am.  St.  Rep.  749;  but  an  arrangement  made  by  an 
Insured  woman,  whereby  she,  after  the  policy  was  delivered  to  her, 
gave  it  to  her  daughter  in  law,  with  instructions  to  pay  the  premlams 
on  l^e  policy,  pay  the  funeral  expenaes  of  insured,  and.  If  anything 
was  left,  to  give  It  to  the  granddaughter  of  the  Insured,  though  not 
disclosed  to  the  insurance  company,  is  not  a  fraud  upon  it:  ButIlo  y. 
Prudential  Ins.  Co.,  166  Pa.  St  296.    The  answers  to  material  ques- 
tions most  be  substantially  true,  or  the  policy  will  be  avoided,  even 
In  the  absence  of  fraud,  especially  where  it  is  so  provided  by  the 
ctmtract  of  insurance:  Perlne  v.  Grand  Lodge  A.  O.  U.  W.,  51  Minn. 
224;  Swett  v.  Citizens'  etc.  «oc.,  78  Me.  641;  Smith  v.  Baltimore  etc. 
R.  R.  Go.,  81  Md.  412;  White  y.  Provident  etc.  8oc.,  163  Mass.  106; 
Jerrett  v.  John  Hancock  etc.  Life  Ins.  Oo.,  18  B.  I.  764;  Hauf  v. 
Northwestern  etc.  Aid  Assn.,  76  Wis.  460;  Whitmore  v.  Siipreme 
Lodge  Knights  of  Honor,  100  Mo.  36;  Wright  v.  Mutual  etc.  Life 
Assn.,  118  N.  Y.  237;  and  this  rule  applies  to  false  answers  as  well  as 
to  matters  not  material  to  the  risk,  if  made  contrary  to  the  agreement 
of  the  parties:  Whitmore  v.  Supreme  Lodge  Knights  of  Honor,  100 
Ho.  36;  but  in  Vivar  v.  Supreme  Lodge  Knights  of  Pythias,  62  N.  J. 
L.  466,  It  Is  held  that  false  answers  as  to  immaterial  matters  will 
not  avoid  the  policy.    The  certificate  of  the  applicant  that  he  under- 
stands the  company's  classification  of  risks,  and  that  he  belong«  to 
the  class  given  Is  immaterial:  Pacific  etc.  Life  Ins.  Co.  v.  Snowden, 
68  Fed.  Rep.  342.    The  statements  contained  in  an  application  for  a 
poMcy  of  Hfe  insurance,  will  not  be  construed  as  warranties,  which, 
if  unfrne  in  any  parlipular,  would  avoid  the  policy,  unless  the  pro- 
visions of  the  application  and  policy,  taken  together,  leave  no  room 
for  any  other  construction:  Supreme  Lodge  A.  O.  U.  W.,  6  Ind.  App. 
809:  Northwestern  etc.  Life  Ins.  Co.  v.  Woods,  54  Kan.  663.    Admit- 
ting that  such  statements  are  warranties,  the  language,  if  it  is 
ambiguous  will  be  taken  most  strongly  against  the  Insurer,  and  It 
will  be  considered  that  the  insured  warranted  the  statements  to  be 
true  only  to  the  best  of  his  knowledge:  Anders  v.  Supreme  Lodge 
Knights  of  Honor,  61  N.  J.  L.  175.    The  Issuance  of  a  policy  upon  an 
application  in  which  some  of  the  questions  are  Imperfectly,  or  not  sat- 
isfactorily, answered,  is  a  waiver  of  objections  thereto,  and  renders 
such  imperfections  Immaterial:    Manhattan  Life  Ins.  Co.  v.  Willis, 
60  Fed.  Rep.  236.  An  insured  member  of  a  mutual  life  insurance 
company  is  not  bound  by  false  answers  written  by  an  agent,  even 
where  he  signs  the  application  without  reading  it,  and  does  not 
afterward  search  the  copy  thereof  to  ascertain  whether  the  agent  has 
acted  honestly  with  his  principal:  Michigan  etc.  Life  Ins.   Oo.  v. 
liCon,  138  Ind.  636;  Mutual  etc.  Life  Ins.  Co.  v.  Robison,  68  Fed. 
Rep.  723;  Providence  Life  etc.  Soc.  v.  Reutlinger,  58  Ark.  528. 
The  Pennsylvania  statute  requiring  copies  -of  ai)pl1catlons  for  Insur- 
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ance  to  1>e  attached  to  the  policies,  Is  held  not  to  apply  to  beneficial 
assoclatioiiB:  Johsaon  y.  Phlla.  etc.  R.  B.,  163  Pa.  8t  127.    The  death 
of  the  applicant  before  his  appUoation  reachea  the  home  office^ 
rerokea  the  offer  to  become  Uisured.  It  deatroya  the  aubject  of  the 
inaurance^  and  rendeia  the  making  of  the  proposed  contract  Impoa- 
aible.    The  approyal  of  the  applioation  by  the  company'a  medical 
director,  before  receiving  notice  of  the  applicant's  death,  even  if  it 
amounta  to  a  determination  to  accept  the  same,  doea  not  complete 
the  contract,  when  anch  acceptance  is  not  communicated  to  the  per- 
aooai  representative  of  the  applicant:  Paine  t.  Pacific  etc.  Life  Ina. 
Co.,  51  Fed.  Rep.  689.    The  contract,  however,  must  be  regarded  sm 
complete,  where  the  policy  la  placed  by  an  agent  of  the  company  in 
the  hands  of  a  broker,  though  the  applicant  diea  before  the  policy  is 
delivered  to  him,  where  the  agent  haa  received  and  appropriated  to 
the  use  of  the  company  the  premium  which  waa  paid  by  the  Insured 
to  the  broker:  Mutual  L/lfe  Ina  Co.  v.  Thomson,  94  Ky.  253.    So, 
If  the  aecretary  of  a  mutual  accident  insurance  company  Indorsea 
an  acceptance  upon  the  applioation,  and  fills  out  the  policy  with 
Intent  to  have  It  take  immediate  effect,  and  causee  it  to  be  mailed  to 
the  applicant,  as  of  force  and  effect  at  that  time,  the  company  will 
not  be  heard  to  say  that  there  waa  no  deUvery,  although  the  policy 
did  not  reach  Its  destination  until  after  the  death  <^  the  applicant: 
Dalley  v.  Preferred  etc  Aaan.,  102  Mich.  289.    If  the  application  haa 
not  been  accepted,  nor  the  duee  paid,  aa  required  by  the  policy, 
there    Is    no   lixindlng    contract:    Welnfeld    v.    Mutual    etc.    Life 
Aaan.,   53    Fed.   Rep.  208;    ao   where   there   haa    been   neither  a 
payment    nor    a    delivery,    aa    contemplated   by    the     contract, 
there  la  no  liability   upon   the   policy:    Hawiey   v.    Michigan   etc. 
Ina.  Co.,  92  Iowa,  593;  McClave  v.  Mutual  etc.  Life  Aaan.,  55  N.  J. 
L.  187.    A  breach  of  warranty  doea  not,  ipso  facto,  render  the  policy 
void,  in  the  absence  of  any  expreas  stipulation  to  that  effect,  eithtf 
in  the  application  or  policy,  but  merely  makee  It  voidable;  and  the 
Insurer  is  liable  unless  he  seasonably  manifests  an  intention  to 
rescind  the  contract,  and  tendera  back  the  premium:  Selby  v.  Mutual 
Life  Ina.  Co.,  67  Fed.  Rep.  490;  Phinney  v.  Mutual  Life  Ina.  Co.. 
67  Fed.  Rep.  493.    One  who  desires  to  take  advantage  of  a  change 
in  the  contract  relation  between  them,  made  by  the  other  party,  muat 
do  ao  within  a  reasonable  time.    If  he  oontinuea  for  a  long  period  of 
time  to  treat  the  contract  aa  atlll  in  force,  he  will  be  bound  by  tt, 
as  changed.    Hence,  if  a  member  of  an  aasodatloo  continues  to  pay 
aaaeasments  for  more  than  three  years  wltbont  protest,  after  notice 
of  his  transfer  from  one  class  of  inaiurance  to  another,  the  company 
has  a  right  to  asaume  that  the  change  la  aasented  to;  and  the  member 
ia,  therefore,  bound  by  the  contract  of  Inaurance  aa  changed:  Margut 
V.  United  Brethren  etc.  See,  148  Pa.  St  185.    The  member'a  promise 
to  pay  assessments,  accruing  upon  the  death  of  other  ntembera.  Is  the 
consideration  for  the  benefit  he  derives  from  his  Insurance  aa  a  mem- 
ber of  the  society:  Bllerbe  v.  Barney,  119  Mo.  632.    A  provlalon  in 
a  life  inaurance  policy,  whicfti  withholds  from  the  agenta  authority 
"to  make,  alter,  repair,  or  discharge  this  or  any  other  ccmtract,  in 
relation  to  the  matter  of  thla  Inaurance,*'  doea  not  limit  Hie  powers 
of  the  insurer's  agents  .in  preparing  and  accei»tlng  an  appllcatkNi 
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for  Insor&nce:  Mutual  etc.  Life  Ins.  Co.  y.  Roblson,  68  Fed.  Rep.  723. 
Tbe  fact  that  a  person  Is  obliged,  as  a  coodltlon  of  employment  by 
a,  railroad  company,  to  become  a  member  of  the  relief  department, 
or  association,  of  the  railroad  comiuiny,  does  not  relieve  him  from 
the  obligation  of  statini;  the  facts  truthfully  In  his  application:  Smith 
▼.  Baltimore  etc.  IL  IL  Co.,  81  Md.  412.  The  statute  of  the  state,  arti- 
eles  of  association, certificate  of  membership, and  by-la^ni  of  a  mutual 
benefit  association  determine  the  rights  of  the  members,  and  of  the 
aoclety;  and  may  be  enforced  by  the  parties  and  beneficiaries  accord- 
ing to  their  respective  rights  as  therein  provided:  Note  to  Bankers' 
eto.  Assn.  v.  Stapp,  19  Am.  St  Rep.  786.  Of  these  the  members  must 
take  notice,  and  be  governed  by  them  in  all  their  dealings  with  the 
association:  •Supreme  Lodge  A.  O.  U.  W.,  6  Ind.  App.  3dO. 

CertifieaU  of  Membership  and  of  Iruurance,  — A  certificate  of  mem- 
bership In  a  life  benefit  society  so  far  as  it  embodies  a  contract  of 
insurance  is  governed  by  the  rules  of  law  applicable  to  insurance 
contracts:  Supreme  Oommandery  etc.  Golden  Rule  v.  Ainsworth,  71 
Ala.  832;  46  Am.  Rep.  332;  Bauer  v.  Samson  Lodge  Knights  of  Pyth- 
ias, 102  Ind.  262. 

As  a  contract  of  mutual  insurance  it  presents  no  extraordinary 
features,  although  the  question  of  construction  is  complicated  by  the 
neoessity  of  examining  and  interpreting  provisions  of  the  charter 
and  by-laws  which  enter  into  and  form  a  part  of  the  contract  Such 
a  contract  is  governed  by  that  rule  of  construction  applicable  to  all 
contracts,  namely,  that  the  intent  of  the  parties  must  first  be  ascer- 
tained and  then  be  given  effect  A  certificate  of  membership  in  a 
benefit  society,  though  it  contains  on  its  face  no  contract  of  indem- 
nity which  entitles  the  holder  to  all  the  rights  that  appertain  thereto, 
Is  to  be  construed  in  connection  with  the  constitution  and  by-laws, 
mm  if  those  documents  were  combined  in  one:  Railway  etc.  Assn.  v. 
Robinson,  147  111.  188.  It  is  the  by-laws,  articles  of  association  and  cer- 
tificates of  membership  of  mutual  benefit  associations  that  determine 
the  rights  of  the  members  and  of  the  association:  Union  Mut.  Assn. 
▼•  Montgomery,  70  Mich.  587;  14  Am.  St  Rep.  619.  The  members  are 
bonnd  to  take  notice  of  the  by-laws:  Bauer  v.  Samson  Lodge  Knights 
of  Pythias,  102  Ind.  262.  Words  indorsed  on  a  policy  of  insurance 
naerely  to  indicate  the  nature  of  the  paper,  are  not  a  part  of  the 
policy:  Gongower  v.  Bquitable  etc.  Absu.  (Iowa),  decided  May  15, 
1895.  Insurance  payable  on  the  expiration  of  a  fixed  period  comes 
within  the  definition  of  endowment  insurance:  Walker  v.  Glddlngs, 
103  Mich.  344.  The  provisions  of  a  certificate  of  membership  In  a 
benefit  society  will  not  be  extended  beyond  its  terms  so  as  to  Include 
a  posthumous  child:  Spry  v.  WlUifims,  82  Iowa,  61;  31  Am.  St. 
Bep.  460.  A  condition,  in  such  a  certificate,  denying  to  agents  the 
power  to  make,  alter,  or  discharge  contracts,  waive  forfeitures,  or 
extend  credits,  has  no  application  to  the  general  nuinager  or  9e(?petary 
of  the  association:  Bankers'  etc.  Assn.  v.  Stapp,  77  Tex.  517;  10  Am. 
W.  Rep.  772.  A  certificate  of  member^lp  and  insurance  in  a  mutual 
benefit  society  is  to  be  regarded  as  a  written  contract  and,  so  far  bm 
It  goes,  it  Is  the  measure  of  the  rights  of  the  parties:  Ohartrand  v. 
Brace,  16  Col.  19;  25  Am.  St  Rep.  235.  The  contract  of  insurance  Is 
Id  the  natore  of  a  testament;  and,  in  construing  It,  the  court  wiU, 
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Bs  far  as  possible,  treat  It  as  a  will:  Ghartrand  y.  Brace,  16  Colo.  19; 
25  Am.  St.  Rep.  235.  The  diapositlofn  of  benefits  created  by  a  mutual 
benefit  association  should  be  constmed  the  same  as  a  bequest  by  wlH: 
Union  Mnt.  Assn.  y.  Montgomery,  70  Mich.  587;  14  Am.  St  Rep.  519. 
If  an  losurance  policy  expressly  refers  to  the  application,  and  makes 
4t  a  part  of  the  contract  oif  insurance,  the  two  instruments  must  be 
construed  together  in  determining  what  the  contract  really  is:  Dalley 
y.  Preferred  etc.  Assn.,  102  Mich.  289;  Home  Friendly  Soc.  t.  Berry, 
94  Oa.  606;  and  if  the  i)oIicy,  as  deliyered,  contains  proylslons  not 
In  the  application,  and  which  are  nott  accepted  by  the  applicant,  they 
may  be  treated  as  waiyed  by  the  company,  and  as  constituting  no 
part  of  the  contrajct  of  Insurance:  Dalley  y.  Preferred  etc  Accident 
Assn.,  102  Mich.  289. 

Charter  —  ConstittUion  —  By-laws — Rules.  — ^A  majority  of  the  board 
of  directors  has  power  to  adopt  by-laws,  the  charter  of  the  corpora- 
tion authorizing  the  president  and  directors  to  adopt  by-laws:  Cahill 
y.  Kalamazoo  etc.  Ins.  Co.,  2  Doug.  124;  43  Am.  Dec.  457.  The  con- 
stitution  of  a  mutual  beueflt  society  is  superseded  by  the  adoption  of 
another  coostltucion,  except  as  to  the  parts  reproduced  in  the  new 
constitution:  Supreme  Lodge  Knights  of  Pythias  y.  La  Multa,  9i 
Tenn.  157.  If  a  by-law  conflicts  with  a  proyision  of  the  constitution 
of  a  mutual  benefit  association,  the  former  must  yield  to  the  latter, 
as  the  constitution  Is  the  fundamental  law:  Sherry  y.  PlasterenT 
Union,  139  Pa.  St.  470.  If  the  constitution  itself  contains  two  incon- 
sistent pravlsloiis,  that  most  fayorable  to  the  Insured  will  be  adopted: 
Wolf  y.  District  Grand  Lodge  etc.,  102  Mich.  23.  The  association 
cannot,  by  yirtue  of  prorislons  in  the  constitution  and  by-laws, 
makes  statement  In  the  application,  executed  before  the  party  becomes 
a  mem4)er,  a  warranty,  If  the  statement  will  not  uear  such  a  construc- 
tion: Supreme  Lodge  A.  O.  U.  W.  y.  Hutchinson,  6  Ind.  App.  399. 
While  a  mutual  benefit  society  has  the  power  to  make,  alter,  abro- 
gate, or  amend  its  by-laws:  Supreme  Lodge  K.  of  P.  y.  Knight,  117 
Ind.  480;  Wist  v.  Grand  Lodge  A.  O.  U.  W.,  22  Or.  271;  29  Am.  St 
Rep.  603;  Fugure  y.  Mutual  Soc.,  46  Vt.  362;  it  cannot  so  exercise 
this  right  that  It  will  operate  as  a  repudiation  of  Its  obligations,  or  to 
work  a  forfeiture  of  rights  previously  vested  In  its  members:  Wist  y. 
Grand  I^odge  A.  O.  U.  W.,  22  Or.  271;  29  Am.  St.  Rep.  603;  Becker  y. 
Berlin  etc.  Soc,  144  Pa.  St  232;  27  Am.  St  Rep.  624;  Metropolitan 
etc.  Assn.  v.  Wlndover,  137  111.  417;  Hobbs  y.  Iowa  etc.  Assn^  8S 
Iowa,   107;  31  Am.  St  Rep.  466. 

A  new  law  of  a  m<utual  benefit  society  will  not  be  Interpreted 
to  l>e  retroactive  in  its  operation,  unless  by  its  terms  It  Is  clearly 
Intended  to  be  so,  but  such  law  will  be  construed  as  operating  only 
on  cases  or  facts  that  came  into  existence  after  it  was  passed:  Wist 
y.  Grand  Lodge  A.  O.  U.  W.,  22  Or.  271;  29  Am.  St  Rep.  603. 

Hence,  after  a  mutual  benefit  association  has  become  liable  on  a 
contract  of  Insurance,  It  cannot,  by  a  subsequent  amendment  to  its 
by-laws,  reduce  the  amount  of  the  benefits  or  take  away  the  same 
altogether:  Becker  v.  Berlin  etc.  Soc..  144  Pa.  St.  232;  27  Am.  St.  Rep. 
624.  So,  there  can  be  no  discharge  of  an  accrued  liability  by  refund- 
ing an  assessment;  Burlington  etc.  Relief  Department  y.  White,  41 
Neb.  547;  43  Am.  St  Rep.  701.    And,  where  the  original  agreement 
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eontalDB  no  provision  that  the  member  shall  be  bound  by  all  artieleB 
and  by-lawB  that  may  be  adopted  by  the  association,  It  cannot,  by 
the  adoption  of  new  articles  of  Incorporation,  create  a  new  condition 
of  forfeiture  of  the  certificate  without  his  consent:  Hobbs  v.  Iowa 
etc.  Assn.,  82  Iowa,  107;  81  Am.  St.  Rep.  466;  or,  by  the  adoption  of 
a  subsequent  by-law,  change  the  time  for  bringing  suit  on  a  certifi- 
cate: €ohen  y.  Supreme  Sitting  Order  of  Iron  Hall  (Mich.),  decided 
May  21,  1805.    But,  the  parties  are  bound  by  their  contract,  and  the 
member  frequently  accepts  a  benefit  certificate  subject  to  the  right 
of  the  association  to  amend  Us  constitution  and  by-lawa   In  such 
cases,  the  contract,  so  far  as  It  consists  of  the  constitution  and  by- 
laws, may  be  changed  by  an  aipendment  of  the  constitution  and 
by-laws,  but  In  so  far  as  It  consists  of  something  specifically  agreed 
to  between  the  parties  at  the  time,  and  not  necessarily  a  part  of  the 
constitution  and  by-laws,  an  amendment  changing  the  contract  Is 
Invalid:  Hale  y.  Dqultable  Aid  Union,  168  Pa.  St  877.    A  contract 
between  a  member  and  the  association  cannot  be  enlarged  or  changed 
except  by  the  consent  of  both  contracting  parties:  Supreme  Oouncll 
etc  Legion  of  Honor,  46  N.  J.  Eq.  466;  but  if  the  association  expressly 
reservtSB  the  right  to  amend,  and  the  member  makes  himself  subject 
to  wihateyer  dhange  the  association  may  make  in  the  contract,  he  is 
bound    by  the  rules    "now  In  force    or  which    may  hereafter  be 
enacted,'*  and  must  take  notice  of  the  existence  and  effect  of  such 
reserred  power:  Supreme  Lodge  Knights  of  Pythias  y.  Knight,  117 
Ind.  489;    Montgomery  etc.  Ins.  Co.  y.  Milner,  00  Iowa,  685;  Supreme 
Lodge  Knights  of  Pythias  y.  La  Malta,  05  Tenn.  157.    Thus,  a  pro- 
Yislon  against  liability  in  case  of  death  by  suicide,  contained  in  a 
certificate  of  membership  in  a  mutual  relief  association,  though  not 
authorized  by  its  by-h&ws,  is  a  binding  part  of  the  contract  of  insur- 
ance, where  it  does  not  Ylolate  the  articles  of  organization  of  the 
assodatlou:  McCoy  y.  Northwestern  etc.  Assn.,  92  Wis.  577.    But  the 
board  of  control  of  the  endowment  rank  of  a  mutual  benefit  society 
has  no  power  to  pass  a  law  that  payment  will  not  be  made  on  the 
certificates  of  memben  who  commit  suicide,  under  a  proYlslon  In  the 
constitution  that  such  board  shall  haye  "entire  chaise  and  full  con- 
trol of  the  endowment  rank,"  subject  to  such  restrictions  as  the 
supreme  lodge  may  provide,  as  this  language  Imports  exeontiye,  not 
legislatiye  functions:  Supreme  Lodge  Knights  of  Pythias  y.  La  Malta, 
95  Tenn.  157.    The  supreme  lodge  of  a  mutual  benefit  society  has  no 
authority,  where  the  sole  power  to  leglslai?e  with  respect  to  the 
endowment  rank  of  such  society  Is  vested  in  the  association  by  its 
charter,  to  delegate  to  a  board  of  control  the  power  to  pass  a  general 
law  against  suicide,  affecting  the  entire  endowment  rank:  Supreme 
Lodge  Knights  of  Pythias  v.  La  Malta,  95  Tenn.  157.    So^  a  contract 
of  life  Insurance  expressly  excluding  liability  in  case  of  death  by 
suicide  cannot    be  changed  by  the    application  of  the  doctrine  of 
waiver  or  estoppel  so  as  to  cover  death  from  that  cause:  McCoy  y. 
Northwestern  etc.  Assn.,  92  Wis.  577.    Under  a  contract  of  life  insur- 
ance issued  by  a  mutual  covnpany,  conditioned  to  be  subject  to  any 
by-laws  thereafter  to  be  etnacted,  the  insured  is  .'bound  by  a  subse- 
quent by-law  forfeiting  such  policies,  where  the  Insured  should  die 
by  his  own  hand,  sane  or  insane:  Supreme  Commandery  etc.  Golden 
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Rule  T.  Alnswortli,  71  Ala.  436;  46  Am.  Bep.  3S2.    The  constltntioii 
adopted  by  e  yolmrtary  association,  or  a  corpoTation,  Is  not  a  charter* 
bat  only  a  by-law  nnder  an  inappropriate  name,  and  the  association 
or  corporation  may  alter  or  abrogate  it,  unless  prohibited  by  some 
higher  rule.    A  conflict,  therefore,  between  such  a  constitution  aaid  a 
by-law    is   merely   a   conflict    between    by-laws:    Supreme  Liodga 
Knights  of  Pythias  t.  Knight,  117  Ind.  480.    For  clrcumatances  under 
which  a  director  or  eubordlnate  offlcer  mayor  may  not  waive  require* 
ments  prescribed  by  the  by-laws,  see  Burlington  etc.  Belief  Depart- 
ment y.  White,  41  N^.  547;  48  Am.  St  Bep.  701;  Hogan  y.  Pacific 
Endowment  League,  99  Cal.  248.    A  by-law  must  be  reasonable: 
Union  Mutual  Assn.  t.  Montgonery,  70  Mich.  587;  14  Am.  St.  Rep. 
519.    It  cannot  preyent  an  action  to  enforce  a  death  benefit:  Burling* 
ton  etc.  Belief  Department,  41  Neb.  547;  48  Am.  St  Bep.  701;  but  a 
proylsl<Hi  requiring  a  prospectiye  member  of  a  railroad  relief  associa- 
tion to  release  the  railroad  company  from  all  claims  for  damages  for 
injuries  which  may  be  occasioned  by  accident  is  not  so  unreasonable 
that  a  court  can  declare  It  yold:  Fuller  y.  Baltimore  etc.  Assn.,  67 
Md.  483.    A  by-law  of  a  masonic  mutual  benefit  society,  passed  in 
view  of  a  by-law  of  masonic  lodges,  excluding  saloon  keepers  from 
the  priylleges  of  the  lodges,  and  proyldlng  that  a  member  becoming 
such  saloon  keeper  shall  forfeit  his  membership  in  the  society,  and 
all  attendant  rights,  applies  tx>  those  who  are  and  continue,  as  well 
as  to  those  who  become,  saloon  keepers  after  its  passage:  Ellerbe  y. 
Faust,  119  Mo.  653.    A  by-law  requiring  an  appeal  to  the  goyeming 
body  of  an  association,  in  case  of  a  decision  by  subordinate  oflAcen 
adyerse  to  the  claimant  is  reasonable  and  yalld:  Supreme  Council 
etc.  of  C.  F.  y.  Forslnger,  125  Ind.  52;  21  Aul  St  B^ji.  196;  and  in  an 
action  by  a  certificate  bolder  against  a  mutual  benefit  society  whose 
by-laws  require  an  appeal  to  the  goy^nlng  body,  an  answer,  alleging 
the  failure  of  the  plaintiff  to  make  such  appeal  befom  bringing  the 
action,  is    good   as  a  plea  In   abatement:  Supreme  Crouncll  etc.  of 
Chosen  Friends  y.  Forslnger,  125  Ind.  52;  21  Am.  St  Bep.  196.    Such 
an  association  may  proyide  for  the  presentation  of  claims  to  its  ofll* 
cers:  Supreme  Council  etc.  of  Chosen  Friends  y.  Forslnger,  125  Ind. 
52;  21  Am.  St  Bep.  196;  and  a  by-law  making  a  finding  of  Ualrility 
for  death  claims  a  condition  precedent  to  a  right  to  recelye  benefits 
Is  held,  in  some  jurisdictions,  to  be  constLtutlonal  and  yalld:  Hem- 
beau  ▼.  Great  Camp  etc.  of  Maccabees,  101  Mich.  161:  45  Am.  8t 
Bep.  400.    A  by-law  of  an  Insurance  company  is  not  yold  as  creatinir 
a  forfeiture  when  it  proyldes  that  in  case  of  the  failure  of  any  mem- 
ber to  pay  his  assessment  for  losses,  the  directors  may  sne  for  and 
recoyer  the  whole  amount  of  his  deposit  note.  If  the  by-law  further 
proyldes  that  the  money  thus  collected  shall  remain  in  the  treasniy 
of  the  company,  subject  to  the  payment  of  the  subsequent  losses,  till 
the  term  of  Insurance  expires,  the  balance  then  remaining  to  be 
returned:  CahlU  y.  Kalamazoo  etc.  Ins.  Co.,  2  Doug.  124;  43  Am.  Dec. 
457.    A  policy  holder  In  a  mutual  Insurance  company  Is  presumed 
to  know  such  rules  as  are  contained  in  the  charter  and  by-laws,  but 
not  the  business  regulations  and  Instructions  to  agents  adopted  by 
the  officers  of  the  company:  Walsh  y.  iBtna  Life  Ins.  Co.*  80  Iowa, 
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183;  6  Am.  Rep.  604.  The  contract  of  Insurnnoe  between  a  mutual 
benefit  society  and  one  of  Its  members  is  qiade  up  of  the  application 
for  membership,  the  certificate  issued,  and  the  charter,  constitution, 
and  by-laws  of  the  order:  Holland  t.  Supreme  Oouncil  etc.  of 
Chosen  Friends,  &i  N.  J.  L.  490;  Supreme  Lodge  Knights  of  Pythias 
T.  La  Malta,  95  Teun.  157;  Union  Mutual  Assn.  y.  Montgomery,  70 
Mich.  587;  14  Am.  St.  Rep.  519. 

Power  of  Coiftpany  and  tto  AgenU.—The  business  of  an  Insurance 
company  whether  conducted  on  the  mutual  or  stock  plan,  is  managed 
by  Its  officers  and  agents,  and  the  corporators  are  bound  by  the  acts 
of  such  agents  In  all  matters  properly  done  within  the  scope  of  the 
powers  committed  to  them:  Akers  y.  Hlte,  94  Pa.  St.  394;  89  Am. 
Rep.  792.  The  officers  of  a  aubordinaite  dlYlsion  of  an  unincorpo- 
rated association  upon  application  to  them  for  a  death  report,  may 
walYe  proof  of  death  by  refusing  to  glYe  the  report  and  disclaiming 
all  liability  under  the  beneficiary  certificate:  Danlher  y.  Grand  Lodge 
A.  O.  U.  W.,  10  Utah,  110.  An  officer  of  a  mutual  benefit  association 
who  is  Its  ezecutlYe  head,  keeping  Its  records,  holding  Its  fiind^  in 
trust,  and  paying  out  the  same  on  approval,  has  power  to  bind  the 
association  by  waiving  a  forfeiture  provided  for  in  its  by-lnws: 
Moore  ▼.  Order  of  Railway  Conductors,  90  Iowa,  721.  A  soliciting 
agent  of  a  benevolent  society  may  waive  such  conditions  of  the 
application  for  membership  as  do  not  relate  to  the  by-laws:  Supreme 
Council  etc.  C.  B.  Legdon  v.  Boyle,  10  Ind.  App.  301.  But  officers  of  a 
mutual  benefit  society  have  no  power  to  arbitrarily  reject  a  claimant's 
proofs:  Supreme  Council  etc.  of  Chosen  Friends  v.  Forslnger,  125  Ind. 
52;  21  Am.  St  Rep.  196;  and  the  officers  of  a  beneficiary  association 
have  no  authority  to  waive  a  by-law  of  the  asfH)cIation  which  pro- 
vides that  only  persons  of  a  particular  class  "between  the  ages  of 
twenty  and  fifty-one  years*'  may  become  members,  and  to  admit  to 
membership  a  person  otherwise  eligible  wliose  age  exceeds  that  limit: 
McCoy  T.  Roman  Catholic  etc.  Ins.  Co.,  152  Mass.  272.  An  Insurance 
by  a  mutual  company  may  be  canceled  by  agreement  of  the  parties, 
and  the  Insured  is  not  liable  to  assessment  on  his  premium  notes  for 
Bubeequently  contracted  Indebtedness:  Akers  v.  HIte,  94  Pa.  St.  394; 
89  Am.  Rep.  792.  A  provision  in  the  constitutiofu  of  a  mutual  aid 
society,  limiting  the  beneficiaries  in  an  Insurance  certificate  to  mem- 
bers of  the  family  of  the  holder  or  those  dependent  upon  him  may  be 
waived  by  the  aodety,  and  cannot  be  questioned  by  third  persons: 
Johnson  v.  Knights  of  Honor,  63  Ark.  255. 

Beneficiariet  —  Detignaton.^The  subject  of  beneficiaries  Is  dis- 
'  cussed  at  some  length  In  the  monographic  note  to  Bankers'  etc.  Assn. 
v.  Stapp,  19  Am.  St.  Rep.  786,  on  mutual  benefit  associations;  but 
there  are  «ome  later  cases,  a  synopsis  of  which  is  here  glYcn.  If 
the  by-laws  of  a  mutual  life  benefit  society  impose  no  limit  as  to 
the  persons  to  whom  certificates  shall  be  payable,  the  person  iusiired 
in  such  an  association  has  a  right  to  direct  the  amount  of  his  oor- 
tificate  to  be  pa-Id  to  a  stranger  having  no  Insurable  Intere$9t  in  his 
Mfe;  Sabin  v.  Phlnney,  134  N.  Y.  423;  30  Am.  St.  Rep.  681;  Milner  v. 
Bowman,  119  Ind.  448;  Masonic  etc.  Apsn.  v.  Bunch,  109  Mo.  r>00; 
lagersoU  v.  Knights  of  Golden  Rule,  47  Fed.  Rep.  272;  Northwestern 
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etc.  Aid  Assn.  t.  Jones,  154  Pa.  St.  99;  35  Am.  St  Rep.  810; 
Bloomington  etc.  Asml^t.  Blue,  120  IlL  121;  60  Am.  Rep.  558; 
a>ntra»  Caodell  t.  Woodward,  96  Ky.  646;  or  be  may  be  hSin- 
■elf  tbe  sole  beneficiary:  Bookhold  v.  Canton  etc  Soc,  129  UL 
440;  Harding  T.  LltUehale,  150  Mass.  100.  Public  policy,  how- 
ever,  foilyidB  one  pereoo,  who  has  no  interest  in  the  contin- 
nance  of  the  life  of  another,  from  speculating  on  that  life  by 
procuring  a  policy  of  insurance  thereon,  without  the  knowledge  or 
consent  of  the  insured:  Bloomington  etc.  Assn.  y.  Blue,  supra. 
A  creditor,  however,  may  lawfully  Insure  the  life  of  his  debtor  In  a 
mutual  aid  society:  Ulrich  y.  Reinoehl,  143  Pa.  St.  238;  24  Am.  St. 
Rep.  634.  The  statute  or  charter  of  the  order  designatiug  benefici- 
aries controls:  Brrttou  v.  Supreme  Council  etc.  Royal  Arcanum,  46  N. 
J.  Eq.  102;  19  Am.  St  Rep.  876;  National  etc.  Aid  Assn.  ▼.  Gonser,  43 
Ohio  St.  1;  Caudell  T.  Woodward,  96  Ky.  646;  but  where  the  statute 
designates  the  class  of  persons  to  be  benefited,  the  fact  that  the 
designation  of  the  beneficiary  in  a  certificate  Issued  by  a  beneficlaiy 
association  was  invalid  does  not  make  the  contract  void;  and  on  the 
death  of  the  insured  his  executor  is  entitled  to  the  money  in  trust 
for  the  benefit  of  those  who  were  entitled  to  be  named  as  benefici- 
aries  at  tbe  time  the  contract  was  made:  Clarke  v.  Schwarzenberg, 
162  Mass.  98;  Shea  v.  Majwachusetts  etc.  Assn.,  160  Mass.  289;  30  Am. 
St  Rep.  476;  National  etc.' Aid  Assn.  v.  Gonser,  48  Ohio  St  1;  Caudell 
V.  Woodward,  96  Ky.  646.  No  person  not  of  the  class  for  whose  bene- 
fit a  mutual  benefit  a3sociatlon  is  authorised  can  be  a  beneficiary: 
Wolf  V.  District  Grand  Lodge  etc.,  102  Mich.  28;  Metropolitan 
Life  Ins.  Co.  v.  O'Brien,  92  Mich.  584;  Britton  v.  Supreme  Council 
etc.  Royal  Arcanum.  46  N.  J.  Eg.  102;  19  Am.  St  Rep.  876;  Alexander 
V.  Parker,  144  IlL  356.  If,  under  the  constitution  of  a  mutual  l)eneAt 
association,  members  have  the  absolute  right  to  name  their  benefici- 
aries, it  is  the  duty  of  the  officer  who  issues  a  certificate  of  member- 
ship to  insert  therein  the  name  of  the  beneficiary  named  In  the 
application  for  membership;  and  there  Is  no  legal  objection  to  a 
member's  designating,  in  his  application  for  transfer  to  another  class 
of  members,  the  beneficiaries  he  desires  named  In  the  new  certificate 
of  membership:  EJckler  v.  Terry,  95  Mich.  123.  If  one  of  two  bene- 
ficiaries imder  a  benefit  certificate  is  ineligible,  the  other  is  entitled  to 
the  whole  fund:  Renner  v.  Supreme  Lodge  Bohemian  etc.  Soc.,  89 
Wis.  401;  Caudell  v.  Woodward,  96  K^.  646.  Under  a  statute 
authorizing  the  organization  of  coiporatlons  for  the  purpose  of  assist- 
ing the  widows,  orphans,  and  other  relatives  of  deceased  members,^ 
or  auy  persons  dependent  upon  deceased  members,  one  may  be  made 
a  beneficiary  who  is  neither  a  widow,  orphan,  or  oth^r  relative  of 
the  member,  if  wholly,  or  partly,  "dependent"  upon  him  for  support 
Thus,  an  affianced  wife,  if  partly  dependent  upon  her  intended  hus- 
band, may  be  made  a  beneficiary  In  his  benefit  certificate:  McCarthy 
V.  Supreme  Lodge  etc.  of  Protection,  153  Mass.  314:  25  Am.  St  Rep. 
637;  but  the  question  of  dependence,  In  such  a  esse,  is  a  question 
of  fact:  Alexander  v.  Parker,  144  111.  355.  A  member  cannot  desig- 
nate his  "estate**  as  a  beneficiary:  Daniels  v.  Pratt,  143  Mass.  216;  or 
a  mere  creditor:  Clarke  v.  Scbwarzenberg,  162  Mass.  98;  164  Mass. 
347.    The  contract  of  a  mutual  railroad  insurance  association  Is  ordi- 
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narily  to  pay  the  deatli  benefit,  wbera  no  benGficlary  In  named,  to 
the  wife  of  a  member.  If  he  has  one.  Henoe,  If  one  has  become  a 
member  of  snch  association  without  any  written  formal  application, 
the  court  wUl  hold  the  widow  to  be  the  beneficiary  the  same  as  It 
would  if  an  application  had  been  filed  without  designating  any  bene- 
ficiary: Burlington  etc.  Relief  Department  ▼.  White,  41  Neb.  547; 
48  Am.  St  Rep.  701.  That  a  widow  is  the  heir  of  her  deceased 
husband,  within  the  meaning  of  the  by-laws,  see  Hanson  t.  Minne- 
sota Scandinavian  etc.  Assn.  68  Minn.  123.  Contra,  Johnson  t. 
Knights  of  Honor,  53  Arlc  255. 

Children  may  be  named  and  have  a  right  to  recover  as  beneficiaries: 
Voorhelfl  v.  People's  etc.  Soc,  91  Mich.  469,  478.  The  stepdaughter  of 
a  deceased  member  is  his  "orphan,"  and  is  properly  designated  as  a 
beneficiary  under  his  certificate:  Renner  v.  Supreme  Ix)dge  Bohemian 
etc.  Soc,  89  Wis.  401.  A  member  may  designate  his  "lodge"  or 
'"grove"  as  a  beneficiary  In  case  of  his  decease:  Bacon  v.  Brotherhood 
of  R.  R.  Brakemen,  46  Minn.  808;  Finch  v.  Grand  Grove  etc.  Order  of 
Druids,  60  Minn.  808.  The  words  "legal  representatives"  in  a  life 
insurance  policy  mean  heirs  or  next  of  kin,  and  not  executors  or 
administrators:  Schultz  v.  Citizens'  etc.  Life  Ins.  Co.,  59  Minn.  308. 
The  words  "legal  representatives"  ordinarily  mean  executors  or 
administrators,  and  that  meaning  will  be  given  them  In  any  instance 
unless  there  are  facts  existing  which  show  that  the  words  were  not 
used  in  their  ordinary  sense:  Sulz  v.  Mutual  etc.  Life  Assn.,  145  N.  T. 
568,  where  the  plaintiff  was  held  not  entitled  to  maintain  an  action 
on  a  benefit  certificate  irrespective  of  her  character  as  administratrix. 
A  relative  by  afllnity,  if  selected  by  the  insured  member,  may  draw 
a  benefit  fund  where,  under  the  statute,  a  person  "related  to  and 
dependent  upon"  him  Is  authorized  to  draw  the  sum:  Bennett  v. 
Van  Rli>er,  47  N.  J.  Bq.  563;  24  Am.  St  Rep.  4ia  A  certificate  made 
payable  to  the  member's  stepfather  is  valid  under  a  statute  providing 
that  no  such  certificate  shall  issue  unless  the  beneficiary  be  the  hus- 
band, wife,  relative,  legal  repiresentative,  heir,  or  legatee  of  the 
insured:  Slmcoke  v.  Grand  Lodge  A.  O.  U.  W.,  84  Iowa,  383. 

Change  o/.— The  right  of  a  member  of  a  mutual  benefit  society  to 
change  the  beneficiary  named  in  his  benefit  certificate  arises,  not  from 
the  character  of  the  association,  but  from  the  contract  between  the 
parties.  The  only  restriction  upon  his  power  to  make  such  cliange 
at  will  is  such  as  Is  found  In  the  statute,  charter,  or  by-laws  of  the 
association.  The  laws  of  the  society  prescribing  a  mode  of  changing 
the  beneficiary  must  be  followed.  It  cannot  be  made  in  any  other 
manner:  See  extended  note  to  Bankers'  etc.  Assn.  v.  Stapp,  19  Am.  St. 
Rep.  790;  Rollins  v.  McHatton,  16  Col.  208;  25  Am.  St.  Rep.  260; 
Metropolitan  Life  Ins.  Co.  v.  O'Brien,  92  Mich.  584;  Lament  v.  Hotel 
Hen's  etc.  Assn.,  30  Fed.  Rep.  817;  Block  v.  Valley  etc.  Ins.  Assn., 
52  Ark.  201;  20  Am.  St.  Rep.  166;  Jory  v.  Supreme  Council  etc.  Legion 
of  Honor,  105  Cal.  20;  45  Am.  St.  Rep.  17;  Leaf  v.  Leaf,  92  Ky.  166; 
Hopkins  V.  Hopkins,  92  Ky.  324;  Bowman  v.  Moore,  87  Cal.  306; 
Supreme  Council  etc.  Legion  of  Honor  v.  Smith,  46  N.  J.  Eq.  466; 
McLaughlin  v.  McLaughlin,  104  Cal.  171;  43  Am.  St.  Rep.  83;  Holland 
V.  Taylor,  111  Ind.  121;  Barton  v.  Providence  etc.  Assn.,  63  N.  H. 
Am.  St.  Kip.,  Vol.  U1.-SQ 
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535;  Lamont  v.  Grand  Lodge  etc.  Legion  of  Honor,  31  Fed.  Repu 
177;  Tltsworth  v.  Tltsworth,  40  Kan.  571;  Gentry  v.  Supreme  Ix>d;:e 
Knights  of  Honor,  23  Fed.  Rep.  718;  Masonic  etc.  Ben.  Soc.  ▼.  Bnrk- 
Lart,  110  Ind.  189;  Marsh  ▼.  Supreme  Council  etc.  Legion  of  Honor, 
149  Mass.  512;  Simcock  y.  Grand  Lodge  A.  O.  U.  W.,  84  Iowa.  383. 
In  Arkansas  it  is  held  that  no  change  of  beneficiary  can  be  made, un- 
less it  is  expressly  authorized  by  the  contract  itself  or  the  articles  of 
association  or  by-laws  of  the  society:   Johnson  y.  Hall,  55  Ark.  210. 
Such  change  may  be  made  by  an  Indorsement  upon  the  benefit  certif- 
icate:  Bowman  y.  Moore,  87  Cal.  306;  Schmidt  y.  Iowa  Kni^ts  or 
Pythias  Ins.  Assn.,  82  Iowa.  304;  Highland  y.  Highland,  109  UL  366; 
or  by  an  assignment  of  It:   See  extended  note  to  Bankers'  etc.  Assn. 
y,  Stapp,  19  Am.  St  Rep.  790;  Milner  y.  Bowman,  119  Ind.  448;  Ilir- 
schl  y.  Olark,  81  Iowa,  200;  Benton  y.  Brotherhood  of  R.  R.  Brake- 
men,  146  UL  570;  but  the  assignment  must  be  as  prescril>ed:  Hold 
Mens*  etc.  Assn.  y.  Brown,  33  Fed.  Rep.  11.    If  the  charter  of  tlie 
association  specifically  proyides  how  and  to  whom  the  benefit  shall 
be  paid,  it  is  not  in  the  power  of  the  insured,  or  the  companjr  and 
the  Insured,  by  any  stipulation  in  the  policy,  to  defeat  their  rights; 
Hopkins  y.  Hopkins,  92  Ky.  324;  Presbyterian  etc.  Fund  ▼.  Allen,  106 
Ind.  503;  though  a  mutual  benefit  association  may  walye  formalities 
required  by  Its  charter  to  be  compiled  with  in  changing  beneficiaries: 
Manning  y.  Ancient  Order  of  United  Workmen,  86  Ky.  136;  9  Am.  St. 
Rep.  270;  Adams  y.  Grand  Lodge,  105  Cal.  321;  45  Am.  St.  Rep.  45. 
But  where  a  wife  Is  entl-tled  to  hold  separate  estate,  the  husband 
may,  In  a  policy  payable  to  his  wife,  reserve  the  right  to  change  the 
beneficiary,  altliough  the  cliarter  of  the  insuring  company  proyides 
that  a  policy  of  insurance  issued  for  the  benefit  of  the  wife  of  the 
insured  shall  be  held  by  her  "free  from  all  existing  debts,  contracts, 
and  engagements''  of  the  insured,  and  which  proylsion  is.  In  sab- 
stance,  the  same  as  the  general  insurance  law  of  the  state:    Hop- 
kins ▼.  Hopkins,  92  Ky.  324.    The  willingness  of  a  mutual  benefit 
society,  after  the  death  of  the  insured,  to  pay  into  court  the  monex 
oalled  for  by  the  certificate,  to  be  dlq;)08ed  of  as  the  court  may  di- 
rect, cannot  aflTect  the  rights  of  the  beneficiary,  as  the  society  has  no 
power,  by  stipulation,  or  otherwise,  to  change  or  affect  tliose  rights: 
MeLaughlin  y.  McLaughlin,  104  Cal.  171;  43  Am.  St.  Rep.  83.    It  yyill 
be  presumed,  until  the  contrary  appears,  that  the  Insured  has  the 
right  to  change  the  beneficiary  named  in  his  certificate  at  any  time 
before  his  death:  Thomas  y.  Grand  Lodge  A.  O.  U.  W.,  12  Wash.  50a 
Owing  to  irregularities,  or  complete  absence  of  effort  to  follow  the 
prescribed  method    of  changing    beneficiaries,    such    an  attempted 
change  has,  in  some  cases,  been  held  ineffectual  and  to  confer  no 
rights  on  the  new  beneficiary:   Grace  y.  Northwestern  etc.  Assn.,  87 
Wis.  562;  41  Am.  St.  Rep.  62;  Thomas  y.  Thomas,  131  N.  Y.  205;  27 
Am.  St.  Rep.  582;  Rollins  y.  McHatton,  16  Colo.  203;  25  Am.  St.  Rep. 
260:  Wendt  y.  Iowa  Legion  of  Honor,  72  Iowa,  682;  Hall  y.  North- 
western Endowment  etc.  Assn.,  47  Minn.  85;  Marsh  y.  Supreme  Coun- 
cil etc.  Legion  of  Honor,  149  Mass.  512;  Elsey  y.  Odd  Fellows*  etc* 
A^su.,  142  Mass.  224. 

But,  notwithstanding  the  fact  that  the  acts  relied  on  to  effect  a 
change  of  beneficiaries  are  not  an  exact  compliance  with  the  laws  of 
the   association     prescribing    the  mode   of  changing    a  beneficiaiy* 
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equity  will  sometlmeo  treat  the  substitution  as  complete  and  effect- 
ual»  as  ilhiistrated  by  the  following  cases:    Rollins  y.  McHattou,  16 
Ck>k>.  203;  25  Am.  St  Rep.  260;  Jory  y.  Supreme  Council  etc.  Legion  of 
Honor,  105  Cal.  20;  46  Am.  St.  Rep.  17;  Leaf  v.  Leaf,  92  Ky.  166; 
Adams  v.  Grand  Lodge,  105  Cal.  321;  46  Am.  St.  Rep.  45;  but  It  is  not 
every  case  In  which  equity  will  interfere  to  remedy  a  defective  exe- 
cution of  a  power:  Thomas  v.  Thomas,  131  N.  Y.  206;  27  Am.  St  Rep. 
582.     A  beneficiary  cannot  prevent  a  change  of  beneficiaries  by  ol>- 
tainlng  a  benefit  certificate  of  a  member  of  a  beneficial  association 
and  refusing  to  surrender  it  to  him  for  the  purpose  of  making  that 
change  of  beueficlary  which  he  is  entitled  to  malce:  Jory  v.  Supreme 
Oounoll  etc.  Legion  of  Honor,  105  Cal.  20;  46  Am.  St  Rep.  17.  A  mem- 
ber may,  after  he  ha.s  transferred  the  possession  of  a  certificate,  and 
regained  possession  of  it  by  false  and  fraudulent  representatlona,  siur- 
render  it,  and  name  a  new  beneficiary,  to  the  exclusion  of  the  one  first 
named:  Brown  v.  Grand  Lodge  A.  O.  U.  W.,  80  Iowa,  287;  20  Am.  St. 
Rep.  420.    If  a  member  of  a  beneficial  association,  the  constitution 
and  laws  of  which  auth(»rl£e  its  members  to  change  the  beneficiary 
named  in  the  benefit  certificates,  names  his  mother  in  the  certi^cate, 
but  subsequently,  on  his  marriap:e,  changes  the  beneficiary  to  hii 
"Wife,  delivering  the  certificate  into  her  control,  and  before  his  death 
obtains  the  certificate  without  his  wife's  knowledge  or  consent,  aur- 
renders  it  and  takes  out  a  new  one,  with  his  mother  named  therein 
as  beneficiary,  the  wife  is  not  entitled  to  recover  from  the  associa- 
tion the  amount  of  the  benefit:  Beatty  v.  Supreme  Commandery  etc. 
Golden  Cross,  154  Pa.  St.  484.    The  marriage  of  a  member  who  haa 
made  a  certificate  payable  to  his  mother  does  not  revoke  the  certif- 
icate: Note  to  Bankers'  etc.  Assn.  v.  Stapp,  10  Am.  St  Rep.  787;  Ben- 
ton v.  Brotherhood  of  R.  R.  Brakemen,  146  IlL  670.    The  laws  in  force 
at  the  time  a  change  Is  made  are  those  which  control:  Supreme  Coun- 
cil C.  K.  v.  Frenke,  137  IlL  118.    The  consent  of  a  designated  bene- 
ficiary of  a  member  of  a  mutual  benefit  association  to  a  change  of 
beneficiaries  is  not  required,  because  he  has  no  interest  or  vested 
right  in  the  fund  or  bounty  of  his  donor  until  the  death  of  the  lat- 
ter: Union  etc.  Assn.  v.  Montgomery,  70  Mich.  587;  14  Am.  St.  Rep. 
519. 

A  cfhange  of  beneficiary  cannot  be  made  by  the  will  of  a  member  of 
a  benefit  association  when  its  by-laws  point  out  a  mode  in  which 
such  cftianges  can  be  made,  and  that  mode  is  not  adopted.  The 
method  prescribed  for  changing  beneficiaries  Is  exclusive:  McCarthy 
V.  Supreme  Lodge  etc.  of  Protection,  163  Mass.  314;  26  Am.  St  Rep. 
637;  Halner  v.  Iowa  Legion  of  Honor,  78  Iowa,  245;  De  Silva  v.  Su- 
preme Council  of  Pcrtuguese  Union,  100  Cal.  373;  Holland  v.  Taylor, 
111  Ind.  121;  Supreme  Council  etc.  Legion  of  Honor  v.  Perry,  140 
Mass.  680;  Mellows  v.  Meilows,  61  N.  H.  137;  Stephenson  v.  Stephen- 
son, 64  Iowa,  534. 

But  the  substitution  of  tbe  executors  of  the  member  as  his  bene- 
ficiaries, and  the  insertion  in  his  will  of  a  direction  to  them  to  apply 
the  proceeds  In  payment  of  his  debts,  is  not  an  attempt  to  devise  by 
will  the  i>olIcy  or  its  proceeds:  Bowman  v.  Moore,  87  Cal.  306.  Neither 
can  an  Indorsement  on  a  certificate,  "It  is  my  will  that  the  benefit 
named  In  this  certificate  be  paid  to  my  sister,"  be  considered  a  will. 
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where  the  certificate  wai  neyer  delivered  to  the  sister.  It  Is  a  mere 
direction  ae  to  payment:  Highland  t.  Highland,  100  111.  966. 

There  are  circomstances,  however,  in  which  the  proceeds  of  the 
certificate  onght,  In  good  conscience^  to  go  to  the  person  designated 
In  the  will,  and  a  court  of  equity  will  direct  the  same  in  that  course: 
Order  of  Mutual  Companions  v.  Grlest,  76  CaL  404;  Daniels  v.  Pratt, 
143  Mass.  216.  Thus,  when  a  certificate  is  lost  or  mislaid  by  the  in- 
sured, without  fault  on  his  part,  so  that  it  is  impossible  for  him  to 
name  a  new  beneficiary  In  the  manner  prescribed  by  the  by-laws  oC 
the  society,  a  court  of  equity  will  enforce  his  disposition  of  the  insur- 
ance by  a  will  in  whlc^  he  names  a  new  beneficiary:  Grand  Lodge 
A.  O.  U.  W.  y.  NoH,  00  Mich.  37;  30  Am.  St.  Rep.  410.  However,  a 
change  of  beneficiary  nuiy  be  made  by  a  member  In  his  last  will  and 
testament,  where  the  constitution  and  by-laws  do  not  prescribe  a 
different  method:  Biasonlc  etc.  Assn.  v.  Bunch,  100  Mo.  560.  The  re- 
sults of  the  death  of  a  beneficiary  before  the  death  of  a  person  whose 
life  is  Insured  are  discussed  In  the  monographic  note  to  Hooker  v. 
Sugg,  11  Am.  St  Rep.  721-724.  The  statutes  of  Maine  regulating  the 
distribution  of  money  derived  from  life  insurance  do  not  affect  insur- 
ance vested  in,  or  derived  by,  the  testator,  as  a  beneficiary  onder  a 
policy  upon  the  life  of  a  third  person.  Such  rights  will  pass  by  wlO 
without  special  designation:   Small  v.  Jose,  86  Me.  120. 

Proof*  of  Death.— VThem  a  death  occurs,  there  Is  ordinarily  no  defin- 
ite duty  to  furnish  proofs  of  death,  as  in  the  case  of  onlinary  life 
insurance;  but  the  beneficiary  should  inform  some  officer  of  the  as90- 
<ciatIon  of  it  Benefit  associations  generally  have  a  way  of  invest!, 
gating  death  claims  and  to  have  proofs  of  death  prepared  according 
to  prescribed  forms,  and  to  do  everything  required  to  place  the  bene- 
Hdary  in  the  possession  of  the  benefit  secured  by  the  certificate, 
without  expense  to  him:  Anderson  v.  Supreme  Council  etc.  of  Chosen 
Friends,  135  N.  Y.  107;  Lorscher  v.  Supreme  Lodge  Knights  ci  Honor, 
72  Mich.  31fi.  If,  however,  an  action  is  brought  on  the  certificate,  the 
l)eneficiary  is  not  concluded  or  estopped  by  the  statements  of  physi- 
cians, but  the  issue  made  by  the  pleadings  as  to  the  real  cause  of 
^eath  is  triable  as  any  other  Issue  of  fact:  Bentz  v.  Northwestern 
Aid  Assn.,  40  Minn.  202;  and,  if  the  association  refuses  to  pay  i^on 
the  ground  of  fraud  practiced  by  the  member  in  becoming  such.  It 
will  be  presumed  that  proofs  of  death  were  made  by  those  whose 
duty  it  was  to  do  so:  Lorscher  v.  Supreme  Lodge  Knights  of  Honor, 
72  Mich.  316.  The  death  of  a  member  is  suffieientiy  proved  to  au- 
thorize a  call  for  an  assessment  by  the  record  of  the  board  of  direc- 
tors:  Van  f^ranlc  v.  United  States  etc.  Assn.,  15S  111.  560. 

Insurance  Money— "Vested  Rights— Assiffntncfit— A  beneficiary  named 
In  a  benefit  certificate  has  merely  a  bare  expectancy,  which  ceaaes 
upon  his  death  during  the  life  of  the  person  insured:  Gutterson  t. 
Outterson,  50  Minn.  278.  He  acquires  no  vested  rights  which  are  to 
accrue  upon  the  death  of  a  member,  until  such  death  occurs,  at 
which  time  his  position  and  rights  do  become  vested:  Masonic  etc. 
Ben*  Soc.  v.  Burlrhart,  110  Ind.  180:  note  to  Bankers*  etc.  Assn.  v. 
Stapp,  10  Am.  St.  Rep.  780;  Benton  v.  Brotherhood  of  R.  R.  Brake- 
men,  146  III.  570;  Wells  v.  Covenant  etc.  Assn.,  126  Mo.  630;  Brown 
V.  Grand  Lodge  A,  O.  U.  W..  80  Iowa,  287;  20  Am.  St.  Rep.  420;  Mil- 
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ner  ▼.  Bawman,  119  Ind.  448;  Haskins  v.  Kendall,  158  Mass.  224;  35 
Am.  St.  Rep.  490;  RoIliDS  v.  McHatton,  16  Col.  203;  25  Am.  St.  Rep. 
260;  Sabln  v.  Phtmiey,  134  N.  Y.  423;  30  Am.  St.  Rep.  681;  Michigan 
Mut.  etc.  Assn.  ▼.  Rolfe,  76  Mich.  146;  Jory  t.  Supreme  Council  etc. 
Legion  of  Honor,  105  Cal.  20;  45  Am.  St  Rep.  17;  Catholic  Knights  y. 
Kubn,  91  Tenn.  214;  Knights  of  Honor  ▼.  Watson,  64  N.  H.  517;  Mar- 
tin Y.  Stnbbings,  126  lU.  387;  9  Am.  St  Rep.  620. 

It  is  held  in  some  of  the  states  that  a  party  haYlng  no  Insurable 
Interest  in  the  life  of  the  insured  cannot  receiYe  an  assignment  of  a 
policy  of  insurance  issu/ed  by  a  mutual  benefit  association,  especially 
upon  an  agreement  merely  to  pay  the  premiums  or  assessments  neces- 
sary to  keep  the  policy  aliYe,  as  it  is  against  public  policy  to  allow 
anyone  who  has  no  Insurable  interest  to  be  the  owner  of  a  policy  of 
Insurance  upon  the  life  of  a  human  being,  for  the  reason  that  it  cre- 
ates a  temptation  to  destroy  his  life.  Such  assignment  does  not» 
howcYer,  Yitiate  the  policy,  but  will,  on  the  death  of  the  insured, 
leaYe  the  insurance  money  payable  to  the  parties  originally  desig- 
nated in  the  certificate.  The  insurance  company  must  perform  its 
contra-ct,  but  the  law  will  dlsiMwe  of  the  money  according  to  the 
rights  of  th«  parties.  The  person  named  as  beneficiary,  or  his  as- 
signee, neither  of  whom  has  any  Insurable  interest  in  the  life  of  the 
Insured,  will  hold  the  proceeds  of  the  certificate  as  the  trustee  for 
the  benefit  of  those  entitled  by  law  to  recelYe  the  insurance  money: 
Price  Y.  Supreme  Lodge  Knights  of  Honor,  68  Tex.  361;  CheeYes  y. 
Anders,  87  Tex.  287;  Pasye  y.  Adams,  81  Ky.  868.  The  assignment 
of  a  policy  of  insurance  to  a  party  not  haYlng  an  Insurable  interest 
te  as  objectionable  as  if  the  assignee  took  out  a  policy  of  Insurance  in 
bis  own  name:  Basye  y.  Adams,  81  Ky.  368.  But,  In  other  states,  it 
is  not  necessary  to  the  Yalidity  of  a  benefit  certificate  that  the  bene- 
ficiary should  haYe  an  insurable  interest  in  the  life  of  the  insured; 
and  it  has  been  held  that,  If  a  policy  Is  Yalld  at  its  Inception,  it  may 
be  assigned  to  one  not  haYlng  an  Insurable  interest  in  the  life  of  the 
Insured,  when  not  used  as  a  cloak  for  a  wager.  Thus,  where  the  as- 
signee paid  three  hundred  dollars  for  the  assignment  of  a  policy  for 
two  thousand  dollars,  and  agreed  to  pay  the  dues  and  assessments  on 
the  policy,  the  court  could  not  say,  as  a  matter  of  law,  in  the  absence 
of  proof  of  any  age  or  expectancy  of  life  of  the  insured,  that  the 
sale  or  assignment  was  tainted  with  the  Yiee  of  gambling,  such  ques- 
tion usually  being  one  of  fact:  Nye  y.  Grand  I^dge  A.  O.  U.  W.,  9 
Ind.  App.  131.  The  beneficiary's  assignment  to  one  of  his  creditors 
lias  been  upheld  as  Yalid,  at  least  to  the  extent  of  the  debt,  and  not 
capable  of  reYocatlon  by  the  benefldary:  Brlgcrs  y.  Earl,  139  Mass. 473. 
A  policy  of  life  insurance  taken  out  solely  for  the  purpose  of  reimburs- 
ing a  creditor  of  the  insured,  may  be  assigned  by  the  insured  to  m\ch 
creditor,  though  it  is  made  payable.  In  teims,  to  the  "legal  representa^ 
tlYCs"  of  the  insured:  Robinson  y.  Hurst,  78  Md.  50;  44  Am.  St.  Rep. 
266;  and  such  assignment  is  Yalid  without  the  assent  of  the  insurance 
comipany:  Robinson  y.  Cator,  78  Md.  72.  A  member  of  a  mutual  bene- 
fit society  may  assign  his  certificate  of  memlxrrship  to  his  creditor, 
where  the  laws  of  the  society  place  no  restriction  upon  his  right  to 
name  a  beneficiary,  and  the  assignee  may  enforce  his  claim,  to  the 
extent  of  his  debt,  OYen  against  the  widow  who  was  the  original  bene- 
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ficiary:  Martin  t.  Stubbings,  126  111.  387;  9  Am.  St.  Rep.  620.  Eren 
where  an  asaignmeDt  or  transfer  of  the  certificate  to  a  creditor  of 
the  beneficiary  is  against  public  policy,  except  to  the  amoiint  of  hl« 
debt,  and  cannot  be  enforced  for  any  further  amoant  by  the  assignee; 
yet  if  the  assignment  is  not  forbidden  by  the  rules  of  the  association, 
and  its  validity  Is  recognized  by  the  society,  after  the  death  of  the 
beneficiary,  by  payment  of  the  money  to  the  assignee,  the  heirs  or 
distributees  of  the  deceased  benefiiclary  cannot  Impugn  It:  Stoelker  r. 
Thornton,  88  Ala.  241.  An  lussignment  of  the  certificate,  ^^ith  direc* 
tions  to  the  association  to  pay  the  proceeds  to  the  assignee,  effects  a 
change  of  beneficiaries:  Mllner  t.  Bowman,  119  Ind.  418.  The  bene- 
ficiary may  pledge  or  assign  a  policy  of  insurance  to  the  extent  of  bis 
interest  In  it:  Connecticut  etc.  Life  Ins.  €o.  t.  Baldwin,  IS  R.  I.  106. 

Of  course,  if  a  policy  of  insurance  expressly  stipulates  that  no  as- 
signment shall  be  valid  without  the  consent  of  the  company,  an  as- 
signment without  such  consent  is  without  effect:  Moise  ▼.  Mntaal  etc. 
Life  AjBsn.,  45  La.  Ann.  736;  Harman  ▼.  Lewis,  24  Fed.  Rep.  97.  A 
beneficiary  undoubtedly  has  a  right  to  assign  her  interest  after  the 
death  of  the  insured,  and  before  payment,  as  her  interest  is  then  a 
rested  one:  Michigan  etc.  Assn.  v.  Rolfe,  76  Mich.  146;  though  it  is 
said  that,  prior  to  the  death  of  the  insured,  the  beneficiary  has  no  in- 
terest which  he  can  assign  or  devise,  or  which  could  descend  to  his 
heirs  or  personal  representatives:  Michigan  etc.  Assn.  t.  Bolfe,  76 
Mich.  146. 

"In  an  ordinary  life  insurance  policy,"  says  Devens,  J.,  in  Marsh 
▼.  Supreme  Council  etc.  Legion  of  Honor,  149  Mass.  615,  "made  pay- 
able to  a  person  named,  the  rights  of  tiie  b^ieficiary  are  fixed  by  the 
terms  of  the  policy,  and  are  vested  ¥^en  the  policy  is  issued.  In  the 
certificates  of  a  beneficiary  association,  which  are  issued  to  a  holder, 
and  which  authorize  him  to  designate  another  beneficiary  than  the 
one  originally  named,  the  holder  may  make  such  changes  as  the  law 
of  the  association  permits,  within  the  limits  of  those  classes  for 
whom,  by  statute,  such  association  may  provide.  All  that  a  bene- 
ficiary has  during  the  lifetime  of  the  member  who  holds  the  certifi- 
cate is  a  mere  expectancy,  which  gives  no  vested  right  in  the  antici- 
pated benefit,  and  is  not  property,  as.  owing  to  his  right  of  revoca- 
tion, it  is  dependent  on  the  will  and  pleasure  of  the  holder."  Hence^ 
a  member  holding  a  benefit  certificate,  payable  to  his  heirs  at  law, 
may  lawfully  assign  a  part  of  the  money,  payable,  by  its  terms,  to  his 
sister,  where  the  statute  provides  that  she  may  be  a  beneficiary,  al- 
though one  condition  of  the  certificate  Is,  that  any  assignment  of  the 
certificate  shall  be  void  unless  assented  to  In  writing  by  the  associa- 
tion, if  the  assent  of  the  association  is  manifested  by  the  signing  of 
the  treasurer's  name  to  the  altered  contract  by  a  clerk,  who  acts  In 
80  doing  under  the  general  authority  of  the  treasurer,  as  this  to  suf- 
ficient: Anthony  v.  Massachusetts  etc  Assn.,  158  Mass.  822.  But  the 
member's  assignment  of  his  certificate  to  a  creditor,  as  collateral  se- 
curity for  the  payment  of  his  debt,  is  invalid,  where  creditors  are  not 
within  the  classes  of  beneficiaries  designated  by  statute:  Briggs  v. 
Sari,  189  Mass.  473.  The  fact  that  an  insured  member  Is  Inaolvent 
at  the  time  of  his  death  does  not  affect  the  validity  of  an  aMlgxunent 
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ot  (he  policy  made  by  him  at  a  time  when  he  was  lolvent:   Milaei* 
T.  Bowman,  119  Ind.  448. 

If  the  charter  of  a  benefit  association  provides  that  a  death  benefit 
must  be  paid  to  the  legal  heirs  or  beneficiary  of  a  deceased  member* 
who  Is  Insured,  snch  member  oaonot  sell  and  assign  his  policy  so  as 
to  dlTeort  the  fund  from  his  legal  heir  and  beneficiary:  Basye  t. 
Adams,  81  Ky.  868.  For  a  further  discussion  as  to  assignment  of 
l>eneflt,  see  extended  note  to  Bankers'  etc.  Assn.  y.  Stapp,  19  Am.  St. 
Bep.  790. 

Whether  a  beneficiary  acquires  a  rested  Interest  In  the  sum  of 
money  to  be  paid  on  the  member's  death,  must,  it  Is  said,  be  deter- 
mined by  the  terms  and  conditions  of  the  contract  of  insurance*  as 
chown  by  the  certificate  and  the  constitution  of  the  association:  Su- 
preme Council  Catholic  Knights  y.  Franke,  187  111.  118.  In  Ken- 
tucky, It  is  held  that,  when  a  policy  of  insurance  Is  issued,  the  right 
to  the  benefit  at  once  vests  in  the  beneficiary,  and  that  the  insured 
bas  no  power  subsequently  over  the  insurance:  Manning  v.  Ancient 
Order  of  United  Workmen,  Se  Ey.  136;  9  Am.  St  Rep.  270;  but  this  is 
4»ntTary  to  the  general  rule.  And  in  Arkansas,  it  is  held  that,  where 
the  contract  of  Insurance  reserves  no  right  In  a  member  to  sul)stitute 
joiotfier  beneficiary  for  the  one  originally  named  in  his  certificate, 
bat  provides  that  the  policy  may  be  assigned,  the  right  of  the  desig- 
nated 'beneficiary  becomes  vested,  and  he  may  assign  his  Interest  in 
the  policy,  while  the  member  cannot  substitute  another  beneficiary  so 
as  to  divest  the  rights  of  the  one  first  named:  Block  v.  Valley  etc.  Ins. 
Assn.,  52  Ark.  201;  20  Am.  St  Rep.  166.  This,  too,  is  an  exceptional 
doctrine.  It  Is  held  in  other  states  that  a  beneficiary,  designated  as 
sach  In  a  certificate,  does  not  thereby  acquire  any  vested  rights  so  as 
to  defeat  a  subsequent  change  of  beneficiaries  effected  at  the  In- 
stance ol  such  member,  unless  the  original  beneficiary  was  made  such 
on  account  of  some  contract  or  has  some  equities  recognized  by  the 
courts,  and  which  it  would  be  inequitable  to  dleappolnt:  Jory  v.  Su- 
preme Council  etc.  Legion  of  Honor,  105  Gal.  20;  45  Am.  St  Rep.  17. 
The  beneficiaries'  interest  is  such,  however,  that  it  can  only  be  ef- 
fected by  a  change  made  in  the  manner  prescribed  by  the  law*  gov- 
erning the  association:  Holland  v.  Taylor,  111  Ind.  121.  If  a  by-law 
provides  that  the  payment  of  a  benefit  shall,  In  case  of  the  death  of 
a  member,  be  made:  1.  To  his  widow;  2.  To  his  children;  8.  To  his 
parents;  i.  To  his  brothers  and  sisters;  and  5.  To  his  subordinate 
grore,  the  right  of  the  member  to  change  the  order  of  such  bene- 
ficiaries, and  thereby  designate  any  one  of  them  as  the  one  to  re- 
ceive the  benefit  is  absolute,  and  his  widow  has  no  vested  right  to 
the  benefit:  Finch  v.  Grand  Grove  etc.  Order  of  Druids,  60  Minn.  306. 
Children,  as  beneficiaries  in  a  certificate  of  membership  of  their 
tether,  acquire  no  vested  Interest  therein  until  his  death:  Hoeft  v» 
Supreme  Lodge  Knights  of  Honor,  118  Gal.  01. 

The  Insured  member  has  no  interest  in  the  fund.  He  simply  has  a 
HMTwer  of  appointment,  which  if  not  exercised  becomes  inoperative^ 
and.  In  no  event,  it  has  been  held,  does  the  insurance  money  become 
ttsaets  of  the  estate  ot  the  insured  or  recoverable  as  such  by  his  ad« 
minlstiator:  Rollins  v.  McHatton,  16  CoL  203;  25  Am.  St  Rep.  260s 
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note  to  Bankers'  etc.  Assn.  t.  Stapp,  10  Am.  St  Rep.  788.  It  Is,  In 
such  a  case,  distributable  to  the  heirs,  under  the  intestate  law:  See 
monographic  note  to  Leayitt  y.  Dunn,  44  Am.  8t  Bep.  409,  an  Insoi- 
anoe  payable  to  ''heirs."  But,  in  a  case  where  a  huid)and  made  his 
wife  a  beneficiary  in  his  certificate,  and  there  was  no  statute  giyins 
the  wife  a  yested  interest  in  the  certificate,  and  no  proyislon  ther^ 
giying  a  right  to  her  representatiyes,  the  contract  was  construed  as 
being  payable  to  the  wife  only  in  case  of  her  suryiylng  her  husband, 
and,  that  contingency  haying  failed,  it  was  held  that  there  was  a  re- 
sulting trust  In  fayor  of  his  estate:  Hasklns  y.  Kendall,  158  Mass. 
224;  86  Am.  St  Rep.  400.  Ordinarily,  howeyer,  the  money  doe  upon 
tbe  certificate  of  a  member  of  a  benefit  association  at  the  time  of  his 
death  forms  no  part  o£  his  estate,  but  belongs  to  the  beneflcAaries: 
Mullen  y.  Beed,  04  Conn.  240;  42  Am.  St.  Rep.  174. 

Title  to  Proceeds  ^Deteent  and  DutribtUion.—On  a  failure  of  tlie 
member  to  designate  a  beneficiary  capable  hi  law  of  taking  his  bene> 
fit,  and  where  there  is  no  one,  who,  under  the  statute,  charter,  or  by- 
laws  of  the  association,  is  capable  of  taking  at  his  death,  the  asso- 
ciation is,  according  to  some  authorities,  under  no  obligation  to  pay 
to  anyone;  and  the  fund  cannot  be  recoyered  as  assets  of  his  estate 
by  his  administrator:  See  cases  cited  in  the  note  to  Bankers'  etc 
Assn.  y.  Stapp,  19  Am.  St  Rep.  789;  Highland  y.  Highland,  109  IIL 
866;  Maryland  etc.  Ben.  Soc.  y.  Clendinen,  44  Md.  429;  22  Am.  Bep. 
52;  Daniels  y.  Pratt,  143  Mass.  221.  In  such  a  case,  the  fund  goes  to 
the  association:  Maryland  etc.  Ben.  Soc.  y.  Clendinen,  44  Md.  429;  22 
Am.  Rep.  52;  Highland  y.  Highland,  109  111.  866.  If  the  executor  of 
the  will  of  a  member  of  a  beneficiary  association  has  receiyed  from 
It  the  amount  due  on  the  death  of  the  member,  and  the  persons  who 
by  the  by-laws  may  be  designated  as  beneficiaries  are  dead,  or  haye 
relinquished  their  rights,  and  the  will  cannot  operate  as  a  designa- 
tion of  the  beneficiaries,  the  executor  takes  the  money  In  trust  to 
distribute  it  in  accordance  with  the  rules  established  by  the  statute 
of  distributions,  and  not  as  assets  of  the  estate:  Daniels  y.  Pratt, 
143  Mass.  216. 

On  the  other  hand,  howeyer,  there  are  cases  holding  that,  If  the 
m-ember  of  a  mutual  benefit  association  fails  to  designate  a  benefici- 
ary, and  dies  intestate,  the  death  benefit  will  be  distributed  to  his 
3ielrs  under  the  Intestate  law,  to  the  exclusion  of  his  executor  and  the 
creditors  of  the  estate  of  the  deceased:  Wolf  v.  District  Grand  Lodge 
etc.  I.  O.  B.  B.,  102  Mich.  23;  Northwestern  etc.  Aid  Assn.  y.  Jones, 
154  Pa.  St.  99;  35  Am.  St.  Rep.  810.  So,  If  the  member,  under  a  stat- 
ute authorizing  him,  in  his  certificate,  to  provide  a  fund  for  the  helis 
of  the  Insured  as  individual  creditors,  or  for  his  estate,  to  be  disposed 
of  by  will,  malies  a  contract  of  insurance  for  the  benefit  of  himself, 
the  proceeds  thereof  after  his  death  form  a  part  at  his  estate  to  be 
disposed  of  under  his  will:   Harding  y.  I.ittlehale,  150  Mass.  100. 

If  there  has  been  no  change  of  beneficiaries,  the  benefit  fund  goes, 
of  course,  to  the  beneficiary  where  he  has  been  properly  designated: 
Ohartrand  v.  Brace,  16  Colo.  19;  25  Am.  St  Rep.  285;  but  if  there  has 
tieen  a  change  of  beneficiaries  and  all  the  conditions  of  the  charter 
and    by-laws  have  been  fulfilled,  regarding  the  change,  the  substi- 
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tated  beneficiary  succeeds  to  the  benefit:  Union  etc.  Ajsn.  t.  Mont- 
Ifoinery,  70  Mich.  587;  H  Am.  St,  Rep.  519;  TIt8wx>rth  y.  Tltsworth, 
40  Kan.  671;  and  the  sub^tUnted  beneficiary  takes  the  fund  where  the 
member  has  done  all  in  his  power  to  effect  a  change  of  beneficiaries, 
bot  is  preTented  from  a  formal  compliance  by  the  act  of  the  original 
beneficiary.  Such  u  cbn  nfre  is  an  equitable  one:  Isgrigg  y.  Schoolej, 
125  Ind.  94;  Luhrs  y.  Luhre,  123  N.  Y.  d67;  20  Am.  St.  Rep.  754.  But 
If,  by  reason  of  some  informality,  or  want  of  compliance  with  tlie 
(conditions  of  the  charter  and  by-laws,  an  attempted  change  of  bene- 
fldarles  la  ineffectual  the  original  beneficiary  takes  the  fund:  Grace 
▼.  Northwegtem  etc.  Aisn^  67  Wis.  602;  41  Am.  8t  Rep.  02;  Me- 
Liaughlin  y.  Mclaughlin,  104  Cal.  171;  43  Am.  St.  Rep.  S3;  Thomas  y. 
mamaa^  131  N.  Y.  205;  27  Am.  St.  Rep.  582;  Knights  o(  Honor  y. 
Watson,  64  N.  H.  517;  NevlUe  y.  Detroit  etc.  Assn.,  104  Mich.  149; 
Adams  y.  Grand  Lodge,  106  Cal.  821;  46  Am.  St.  Rep.  46;  Holland  y. 
Taylor,  111  Ind.  121. 

There  can  be  no  double  payment  on  one  certificate:  Bock  v.  Ancient 
Order  of  United  Workmen,  76  Iowa,  402;  but  if  a  member,  after  the 
diylBion  of  an  order,  makes  a  new  contract  with  the  original  lodge, 
but  retains  his  membership  in  the  disloyal  lodge,  his  right  to 
reeoyery  on  the  new  contract  is  not  affected  by  a  payment 
made  to  him  by  the  disloyal  lodge:  Warnebold  y.  Grand  Lodge 
A.  O.  U.  W.,  83  Iowa,  23.  An  action  may  be  maintained  to  recoyer 
a  t)eneflt  on  the  member's  death  where  he  has  been  stricken 
from  the  by-laws  oif  an  association  without  notice:  Wachtel  y. 
Noah  Widows'  etc.  Soc,  84  N.  Y.  28;  88  Am.  Rep.  478.  Unless  re- 
stricted by  the  by-laws,  a  member  of  an  association,  who  is  author- 
ised to  make  *those  dependent  upon  him*'  beneficiaries,  may  name  as 
the  beneficiary  a  woman  who  has  liyed  with  him  as  his  wife,  and 
borne  him  children,  without  knowledge  that  he  has  a  lawful  wife  Uy« 
Ing,  and  she  win  be  entitled  to  the  benefit  as  against  the  wife.  While 
not  his  wife,  the  named  beneficiary  is  "dependent"  upon  the  insured, 
and  has  a  moral  right  to  look  to  him  for  support:  Supreme  Lodge 
A.  O.  U.  W.  y.  Hutchinson,  6  Ind.  App.  399.  If  a  statute  permits  a 
benefi<5iary  member  of  a  society  to  designate  a  person  ''related  to  and 
dependent  ui>on"  him,  who  shall  be  entitled,  under  certain  conditions, 
to  draw  from  the  society  a  sum  named,  a  relatiye  by  affinity,  if  se- 
lected by  the  member,  is  entitled  to  draw  such  sum:  Bennett  y.  Van 
Riper,  47  N.  J.  Eq.  663;  21  Am.  St.  Rep.  416.  The  beneficiary  is  en- 
titled to  be  paid  the  full  amount  for  which  the  member  Is  insured,  if 
theie  are  sufficient  funds  in  the  treasury,  otherwise  an  assessment 
may  be  leyled:  Union  etc.  Ace.  Assn.  y.  Frohard,  134  111.  228; 
23  Am.  St.  Rep.  601.  A  certificate  tssaed  to  a  husband  in  which  his 
wife  and  daughter  are  named  as  beneficiaries  makes  them  Joint  ten- 
ants as  to  the  fund,  with  right  of  surylyorship:  Farr  y.  Trustees  etc. 
Grand  Lodge  A.  O.  U.  W.,  83  Wis.  446;  35  Am.  St.  Rep.  73;  Tutorship 
of  Crane,  47  La.  Ann.  896.  A  certificate  is  only  eyidence  of  the  mem- 
ber's right  to  share  in  the  benefits  of  an  association.  If  it  gets  lost, 
other  eyidence  is  admissible:  Grand  Lodge  A.  O.  U.  W.  y.  Child,  70 
Mich.  163;  Eastman  y.  Proyident  etc.  Assn.,  62  N.  H.  566.  For  the 
meaning  of  "occupation/'  "or  other  occupation,"  and  "usual  or  some 
other  oocupatlon,"  see  Union  etc.  Accident  Assn.  y.  Frohard,  134  lU. 
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22S;  28  Am.  8t  Bep.  664;  Albert  t.  Order  of  Ohosen  Friends^  84  Fed. 
Rep.  721;  NeiU  t.  Order  of  Unlled  Friend^  149  N.  Y.  430;  62  Am.  St 
Bep.  788  ;aiid  with  respect  to  insanityas  a  "slckneBs  or  other  disabil- 
ity," see  McGuUougb  t.  Expressman's  Assn.,  188  Pa.  St  142. 

If  a  wife,  being  the  beneficiary  In  a  certificate,  dies  before  the  In- 
sured, a  resulting  trust  arises  in  favor  of  his  estate:  Hasklns  r.  Ken- 
dall, 168  Idass.  224;  36  Am.  St.  Rep.  490.  In  such  a  case,  If  the  hus- 
band dies  after  the  wife,  the  insurance  money  has  been  held  to  be- 
long to  the  husband's  estate:  Washington  et(5.  Assn.  v.  Wood,  4 
Mackey,  19;  64  Am.  Rep.  261.  If  the  wife  dies  before  her  insured 
husband,  no  interest  in  the  fund  vests  in  her  as  the  benefidaiy, 
thougb  she  is  named  as  such,  and  her  son  inherits  no  part  of  the 
fund  by  virtue  of  his  relationship:  RoUins  v.  McHatton,  16  CoL  203; 
26  Am.  St  Rep.  260.  If  beneficiaries,  having  a  vested  Interest  In  a 
policy  of  insurance,  die  before  the  insured,  wlio  is  their  sole  heir, 
the  latter  acquires  their  Interest  by  inheritance,  subject  only  to  the 
claims  of  the  beneficiaries'  creditors,  and  may  assign  tbe  same:  Mil- 
ner  v.  Bowman,  119  Ind.  448.  If  a  member  of  a  beneficial  association 
designates  a  person  as  beneficiary  for  the  purpose  of  securing  a  deht 
due  to  a  firm  of  which  the  person  so  designated  is  a  member,  the 
firm  is  In  equity  to  be  treated  as  the  real  beneficiary,  and  iience  the 
death  of  the  person  so  designated  does  not  deprive  the  firm  or  the 
surviving  member  of  the  equitable  interest,  nor  entitle  the  heirs  of 
such  member  of  the  association  to  the  fund  falling  due  on  his  death: 
Adams  v.  Grand  Lodge,  106  Cal.  821;  45  Am.  St  Rep.  46.  For  a  for^ 
ther  discussion  of  the  results  of  the  deatii  of  a  beneficiary  l>efore  the 
death  of  a  person  whose  life  Is  Insured,  see  monographic  note  to 
Hooker  v.  Sugg,  11  Am.  St.  Rep.  721-724,  discussing  the  subject 

We  have  seen  above,  under  the  subhead,  'H^hange  of  Beneficiaries," 
that  there  can  be  no  valid  change  of  beneficiaries  by  will  unless  the 
laws  governing  the  association  permit  it:  See,  also,  Maryland  etc. 
Soc.  V.  Olendlnen,  44  Md.  429;  22  Am.  Rep.  62;  Moss  v.  Littleton,  6  D. 
€.  App.  201.  But  a  member  may,  by  will,  dispose  of  a  benefit  certifi- 
cate which  is,  upon  its  face,  payable  to  himself:  Catholic  Knights  v. 
Kutm,  91  Tenn.  214.  Compare  Daniels  v.  Pratt  148  BCass.  216;  Brew 
V.  Clement,  48  Kan.  886.  A  member's  bequest  of  the  proceeds  of  a 
certificate  to  a  stranger  or  a  creditor  does  not  make  the  legatee  an 
"heir"  of  the  testator:  National  etc.  Aid  Assn.  v.  Gonaer,  48  Ohio 
fit  1. 

Under  a  certificate  payable  to  the  **w1fe  and  children"  of  the  In- 
sured, the  beneficiaries  take  equally,  per  capita:  Felix  v.  Grand 
Lodge,  A.  O.  U.  W.,  31  Kan.  81;  47  Am.  Rep.  479.  The  scope  of  this 
note,  however,  will  not  permit  us  to  go  into  the  details  of  the  law  of 
succession;  and  It  may  be  stated,  generally,  that  the  disposition  of 
benefits  created  by  a  mutual  benefit  association  should  be  constraed 
the  same  as  a  bequest  by  will,  and  that  a  distribution  should  be  made 
In  accordance  with  such  construction  and  the  statute  of  distributions: . 
Union  etc.  Assn.  v.  Montgomery.  70  Mich.  687;  14  Am.  St  Rep.  519; 
Brltton  V.  Supreme  Council  Royal  Arcanum,  46  N.  J.  Bq.  102;  19  Am. 
St.  Rep.  876;  MuUen  v.  Reed,  64  Conn.  240;  42  Am.  St  R^.  174; 
Northwestern  etc.  Aid  Assn.  v.  Jones,  164  Pa.  St  99;  86  Am.  St  Rep. 
810.    The  rights  of  various  parties  to  sluws  in  or  take  the  Insiv- 
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once  money  on  a  benefit  certificate,  so  far  ajs  they  may  be  subject  to 
•neb  a  construction  aa  Is  applicable  to  tbe  law  of  wills  or  bequests 
and  tbe  statute  of  distributions  ig  shown  in  the  following  classitied 
cases: 

(a)  Wife  or  TFfdov.^Lyons  t.  Yerez,  100  Mich.  214;  43  Am.  St. 
Bep.  452;  Chartrand  ▼.  Brace,  16  CoL  19;  25  Am.  St.  Bep.  235;  Nally 
y.  Kaily,  74  Ga.  669;  58  Am.  Bep.  458;  Fischer  y.  American  Legion  of 
Honor,  168  Pa.  SL  279;  Addison  y.  New  England  etc.  Assn.,  144  Mass. 
501;  Elsey  y.  Odd  Fellows'  etc.  Assn.,  142  Mass.  224;  Michigan  etc 
Assn.  y.  Bolfe,  76  Mich.  116;  Tutorship  of  Crane,  47  La.  Ann.  886; 
Burlington  etc.  Belief  Dept  y.  White,  41  Neb.  547;  43  Am.  St  Bep. 
701;  Byrne  y.  Casey,  70  Tex.  247;  Biley  y.  Blley,  75  Wis.  464;  Sanger 
y.  Bothschlld,  123  N.  Y.  577;  Alexander  y.  Northwestern  etc.  Aid 
Assn.,  126  111.  558.  A  diyorced  wife  is  not  entitled  to  a  benefit  des- 
ignated for  her  before  divorce:  Tyler  y.  Odd  Fellows'  etc.  Assn., 
145  Mass.  134;  unless  equities  haye  arisen  in  her  fayor:  Leaf  y.  Leaf, 
92  Ky.  166.  An  '^affianced  wife*'  is  excluded  if  not  within  the  classes 
named  by  statute  that  may  take:  Palmer  y.  Welch,  132  lU.  141;  but 
she  may  bring  herself  within  those  classes:  McCarthy  y.  Supreme 
Lodge  etc.  of  Protection,  153  Mass.  314;  25  Am.  St.  Bep.  637.  An  un- 
lawful wife  has  been  held  entitled  to  a  benefit:  De  Grote  y.  De 
Grote,  175  Pa.  St  50.  So  with  a  second  wife:  Glyen  y.  Wisconsin 
Odd  Fellows'  etc.  Life  Ins.  Co.,  71  Wis.  547;  eyen  as  against  the  chil- 
dren by  the  first  wife:  Biley  y.  Blley,  75  Wis.  464. 

(6)  Hein,  OeneraUy.—^om  T.  Littleton*  6  D.  0.  App.  201;  Small  y. 
Jose,  86  Me.  120;  Hubbard  y.  Turner,  93  Ga.  752;  Silyers  y.  Michigan 
etc.  Assn.,  94  Mich.  89;  Sargent  y.  Supreme  Lodge  Knights  of  Honor, 
158  Mass.  557;  Paden  y.  Briscoe,  81  Tex.  563;  Brew  y.  Cleitient,  48 
Kan.  886;  Wendt  y.  Iowa  Legion  of  Honor,  72  Iowa,  682;  In  re  Griest, 
76  Cal.  497;  Milner  y.  Bowman,  119  Ind.  448;  Coyenant  etc.  Assn.,  114 
111.  108;  Smith  y.  Coyenant  etc.  Assn.,  24  Fed.  Bep.  685;  Peet  y.  Great 
Camp  of  Maccabees,  83  Mich.  92;  Smith  y.  Pinch,  80  Mich.  832;  John- 
son y.  Knights  of  Honor,  53  Ark.  255;  Thomas  y.  Leake,  67  Tex.  469; 
Northwestern  etc.  Aid  Assn.  y.  Jones,  154  Pa.  St  99;  35  Am.  St.  Bep. 
810;  Masonic  etc.  Assn.  y.  Jones,  154  Pa.  St  107;  Taylor  y.  National 
etc.  Union,  94  Mo.  36;  Jackman  y.  Nelson,  147  Mass.  300.  The  "legal 
heirs'*  may  show  that  no  yalid  change  of  beneficiaries  has  been  made 
and  tliat  they  are  entitled  to  the  benefit:  Wendt  y.  Iowa  Legion  of 
Honor,  72  Iowa,  682.  If  the  certificate  is  payable  to  "the  legal  heirs 
of  the  assured,"  and  no  change  of  beneficiaides  has  been  made,  the 
executor  of  the  insured  has  no  right  to  the  fund:  Masonic  etc.  Assn. 
y.  Jones,  154  Pa.  St.  107.  The  topic  of  insurance  payable  to  ''heirs" 
is  the  subject  of  a  monogi-aphlc  note  to  Leayitt  y.  Dunn,  44  Am.  St. 
Rep.  401-409. 

(c)  Mother.— It  a  member's  wife  has  been  made  the  beneficiary  in  a 
ceFtificate,  he  may,  if  not  prohibited  by  the  statute,  change  such  des- 
ignation to  his  mother,  who  is  entitled  to  the  fund,  although,  by  rea- 
son of  the  fraud  of  his  wife,  acting  In  collusion  with  a  subordinate 
officer  of  the  acisoclatdon,  the  change  of  designation  was  not  formally 
effected  before  hie  deat^:  Marsh  y.  Supreme  Council  Legion  of  Hon- 
or, 149  Mass.  512.  But,  if  a  member  of  a  railroad  relief  association 
^^gnatea  his  mother  aa  his  beneficiary,  and  upon   the  member's 
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death,  hts  wife  and  Infant,  the  persons  legally  entitled  to  damages  If 
the  death  was  the  result  of  negligence  on  the  part  of  the  lallrosd 
company,  not  having  released  the  railroad  company,  bring  cnit,  and 
recover  damages  by  a  compromise,  the  mother  cannot  leconrer  the 
benefit  from  the  association:  Fuller  v.  Baltimore  etc  Asan^  67  Hd. 
433.  The  word  "heirs"  does  not  mean  "ezecutor**  or  '^estate,**  but  dls- 
tributees  under  the  intestate  law:  Northwestern  etc  Aid  Asm.  r* 
Pones,  154  Pa,  St  99;  35  Am.  St.  Rep.  810. 

(d)  Sister,— A  sister,  being  designated  as  a  beneficiary,  may  take  as 
against  the  widow  and  children  of  the  insured  member,  where  shs 
has  advanced  money  and  paid  dues,  where  there  is  nothing  prohibH- 
Ing  the  association  from  contracting  with  a  member  for  the  payment 
of  benefits  to  other  persons  than  his  widow  and  orphans:  Maneely  r. 
Knights  of  Birmingham,  115  Pa.  St  805. 

($)  Execuion  and  Administrators  of  the  insured  have  no  right  to 
a  benefit  fund:  Masonic  etc  Assn.  t.  Jones,  154  Pa.  St  107;  Bastman 
T.  Provident  etc.  Assn.,  62  N.  H.  555;  though  they  may  recover  for 
the  benefit  of  the  beirs  only:  Rindge  v.  New  England  etc  Aid  Soc, 
146  Mass.  286;  Clarke  y.  Schwarzenberg,  162  Mass.  98. 

(/)  Personal  Hrpresentatives. — The  word  "representatives,"  as  used 
In  the  law  of  benefit  societies,  means  and  includes  any  person  whom 
the  member  may  designate,  or,  If  he  fall  to  designate,  the  person 
wbom  the  by-laws  designate,  as  the  person  to  wftiom  the  money  shall 
be  paid:  Walter  v.  Hensel,  42  Minn.  201. 

iff)  Creditors,— It  creditors  are  not  eligible  as  beneficiaries,  they  are 
not  entitled  to  share  in  the  proceeds  of  a  benefit:  Skllllngs  t.  Massa- 
chusetts etc.  Assn.,  146  Mass.  217;  Clarke  v.  Schwarzent>erg,  162 
Mass.  98;  though  there  are  cases  in  which  the  insurance  money  Is 
held  subject  to  their  claims:  Talcott  v.  Field,  84  Neb.  611;  33  Am.  St 
Rep.  662.    Compare  Levy  v.  Taylor,  66  Tex.  652. 

Kh)  And  Others.— The  phrases  "related  to,"  "relations,"  and  "next  of 
kin,"  In  a  contract  of  insurance,  Include  only  relations  by  blood,  and 
not  connections  by  marriage:  Supreme  Council  etc.  of  Chosen  Friends 
V.  Bennett  47  N.  J.  Eq.  39.  A  mere  Indorsement  by  the  member,  on  a 
benefit  certificate,  of  an  order  to  pay  the  amount  to  a  person  other 
than  the  beneficiary  named  therein,  does  not  entitle  the  payee  to  re- 
ceive the  amount  from  the  association:  Jinks  v.  Banner  Lodge,  139 
Pa.  St.  414. 

Dues  and  Assessments,— A  life  insurance  policy  authorizing  the  com- 
pany's board  of  directors  to  levy  assessments  by  special  notice  to 
within  a  statute  relating  to  insurance  on  the  assessment  plan,  though 
it  further  provi>dcs  for  certain  fixed  payments:  Hanford  v.  Massachu- 
setts etc.  Assn.,  122  Mo.  50.  A  mutual  benefit  society,  in  making  as- 
sessments upon  its  members,  does  not  act  in  a  Judicial,  but  in  a  min- 
isterial, capacity,  and  no  presumption  can  arise  in  favor  of  the  regu- 
larity or  legality  of  its  assessments:  American  etc.  Aid  Soc.  t.  Hel- 
burn,  85  Ky.  1;  7  Am.  St.  Rep.  571;  Hogan  v  Pacific  Endowment 
League,  99  Cal.  248.  Under  an  article  providing  for  the  assessment 
of  members  upon  a  scale  according  to  age,  an  assessment  is  sufficient- 
ly levied  by  an  instruction  to  the  secretary,  on  motion,  by  the  direo- 
tors,  to  levy  it:  Van  Frank  v.  United  States  etc.  Assn.,  168  HI.  560. 
The  designated  beneficiary  has,  upon  the  death  of  the  insured,  an  in* 
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tereat  fixed  and  certain  In  the  bannty  of  his  doDor,  and  he  may  com- 
pel  the  association  to  levy  an  assessment  for  its  payment:  Union  etc« 
Assn.  T.  Montgomery,  70  Mich.  587;  14  Am.  St.  Rep.  519:  Lindsey  ▼. 
Western  etc  Aid  Soc.»  84  Iowa,  7d4;  Lawler  v.  Mnrphy,  58  Conn.  294; 
and  it  la  the  duty  of  the  ajssociation  to  leyy  the  proper  assessment, 
and  to  pay  the  full  amount:  Union  etc.  Ace.  Assu.  t.  Frohard,  134  111. 
228;  23  Am.  St  Rep.  664.  Members  are  liable  to  but  one  assessment  to 
pay  each  death  claim,  though  there  is  not  enough  realized  on  the  as- 
sessment made  to  pay  the  claim:  People  y.  Masonic  Guild  etc.  Assn., 
126  N.  Y.  615.  The  association  holding  a  death  fund  when  a  loss  oc* 
curs,  is  not  obliged  to  pay  the  loss  out  ol  the  fund,  but  may  make  an 
assessment  therefor:  Grossman  ▼.  Massachusetts  etc.  Assn.,  143  Mass. 
435.  A  forfeiture  clause  does  not  discharge  a  member  from  past  so- 
ciety debts  or  dues:  Bllerbe  v.  Barney,  119  Mo.  632. 

Assessments  not  legally  made  need  not  be  paid,  and  no  rlgfhts  are 
lost  by  nonpayment:  See  monographic  note  to  Bankers'  etc.  Assn.  y. 
Stapp,  19  Am.  St.  Rep.  784.  A  payment  of  ezcessiye  assessments  by 
the  insured  does  not  waiye  his  right  to  refuse  to  pay  subsequent  simi- 
lar ezcessiye  assessments:  Langdon  y.  Massachusetts  etc.  Life  Assn. 
(Mass.),  decided  May  27,  1896.  A  member  of  the  Knights  of  Pythias 
actually  suspended  by  his  lodge  is  not  subject  to  assessment  In  the 
endowment  rank  until  his  suspenaion  is  reyersed,  when  he  becomes 
%K)und  to  pay  all  assessments  leyied  during  his  su84;>ension:  Viyar  y. 
Supreme  Lodge  Knights  of  Pythias,  62  N.  J.  L.  455.  Payments  of  an- 
nual dues  are  due  at  the  time  prescribed,  although  there  has  been  no 
death  of  any  member,  and  no  demand  made:  Menard  y.  Society  of 
St  Jean  Baptlste,  63  Oonn.  172.  Payment  of  an  assessment  within 
the  time  prescribed  wiU  preserye  the  yalidlty  of  the  certificate  though 
such  payment  is  made  by  the  beneficiary  after  the  death  of  the  mem- 
ber: Bankers'  etc.  Assn.  y.  Stapp,  77  Tex.  517;  19  Am.  St.  Rep.  772; 
Wright  Y.  Supreme  Commandery  Golden  Rule,  87  Ga.  426;  Kerr  y, 
Minnesota  etc.  Assn.,  89  Minn.  174;  12  Am.  St  Rep.  631.  A  subordi- 
nate lodge  cannot  waiye  payment  of  assessment:  See  monographic 
note  to  Bankers'  etc.  Assn.  y.  Stapp,  19  Am.  St  Rep.  785.  Contra, 
Wright  y.  Supreme  Commandery  Golden  Rule,  87  Ga.  426.  Payment 
is  a  question  of  fact,  and  may  be  made  to  a  secretary's  wife,  where 
no  question  is  raised  as  to  her  authority  to  receiye  payment:  Ander- 
son y.  Supreme  Council  etc.  of  Chosen  Friends,  135  N.  Y.  107.  A  pre- 
mium or  assessment  which  Is  payable  during  a  specified  month  is  pre- 
sumed to  be  payable  upon  the  last  day  of  the  month.  If  that  is  a  hol- 
iday, the  Insured  has  all  of  the  first  day  of  the  following  month  In 
which  to  make  payment:  Northey  y.  Bankers'  Life  Assn.,  110  Cai. 
S47.  The  time  of  payment  of  an  oyerdne  assessment  may  be  extended 
by  the  sending  of  notice  to  pay:  McGow&n  y.  Northwestern  Legion 
of  Honor  (Iowa),  decided  May  12,  1896. 

An  association  cannot  forfeit  the  certificate  of  a  member  until  its 
holder  is  put  In  default:  Merrlman  y.  Keystone  etc.  Assn.,  138  N.  Y. 
116.  He  must  have  notice,  and  that  notice  must  contain  the  infor- 
mation required  by  the  by-laws,  or  It  will  be  insufficient,  and  Its 
Bfrvloe  will  raise  no  liability  on  the  part  of  the  member  served  to 
pay  the  assessment  demanded:  Miner  v.  Michl.2:an  etc.  Assn.,  63  Mich. 
&3S;  Supreme  Lodge  Knights  of  Honor  y.  Dalberg,  138  III.  508;  North. 
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western  etc.  Assn.  t.  Schanss,  148  111.  304;  United  States  etc.  Ace. 
Assn.  ▼.  Mueller,  151  111.  254.  A  member  must  have  notice,  tbongh  be 
knows  that  the  assessment  has  been  made  from  his  knowledge  of 
the  fact  that  other  members  have  received  notices  of  the  assessment: 
Hannum  v.  Waddell  (Mo.),  decided  June  23,  1896;  and  he  will  not  be 
in  default  until  the  stated  time  after  receiving  notice.  A  notice  re- 
quiring a  member  to  pay  an  assessment  before  it  Is  due  is  InTalld: 
United  States  etc.  Assn.  ▼.  Mueller,  151  IlL  254.  But  sending  a  no- 
tice a  day  or  two  earlier  than  required  does  not  invalidate  It:  WoUT 
y.  Michigan  etc.  Assn.  (Mich.),  decided  March  24,  1896.  Neither  Is  an 
assessment  invalidated  by  the  fact  that  the  notice  of  assessment  ^was 
mailed  to  the  member  before  it  bore  date,  where  by  an  article  of  the 
society,  that  was  authorized:  Van  Frank  v.  United  States  etc.  Assn.. 
158111.560.  To  make  a  member  liable  for  an  assessment,  nodce  most 
reach  him.  Notice  sent  by  maH  Is  effectual,  if  actually  received,  but 
the  association  takes  the  risk  of  Its  reaching  him.  Until  It  does,  he 
cannot  be  charged  therewith.  The  fact  that  notice  was  brought  home 
to  the  member  la  not  necessarily  Inferable  from  the  fact  that  it  was 
mailed  to  his  address:  Benedict  v.  Grand  Lodge  A.  O.  U.  W.,  48  Minn. 
471;  Merrlman  v.  Keystone  etc.  Assn.,  138  N.  Y.  116;  Northwestern 
etc.  Assn.  v.Schauss,  148  111.  304;  Shea  ▼.  Massachusetts  etc.  Assn.,  160 
Mass.  289;  39  Am.  St  Rep.  475.  A  member  may  waive  defects  In  a 
notice  of  assessment:  Hansen  v.  Supreme  Lodge  K.  of  H.,  140  IlL 
801.  A  notice  dates  from  its  actual  receipt:  Northwestern  etc.  Assn. 
y.  Schauss,  148  111.  304;  Merrlman  v.  Keystone  etc.  Assn.,  138  N.  Y. 
116.  The  association  has  the  burden  of  proving  that  a  mortuary  ss. 
sessment  for  the  nonpayment  of  which  it  seeks  to  avoid  its  liability 
on  a  benefit  certificate,  was  duly  authorized,  and  that  proper  notice 
thereof  was  given:  Shea  v.  Massachusetts  etc.  Assn.,  160  Mass.  289; 
89  Am.  St  Rep.  475. 

Forffitui  e — Sti »pension  —  Expulsion  —  Surrender.  —  Forf f i tu res  of  in- 
surance policies  are  not  favored  by  the  courts;  and,  where  a  forfeit- 
ure is  claimed,  the  courts  will  preserve,  If  possible,  the  equitable 
rights  of  the  holders:  Miner  v.  Michigan  etc.  Assn.,  63  Mich.  338; 
Modern  Woodmen  of  America  v.  Jameson,  48  Kan.  718;  note  to  Bank- 
ers' etc.  Assn.  v.  Stapp,  19  Am.  St.  Rep.  788.  If  the  association  Insists 
upon  a  forfeiture,  it  must  show  a  fairly  clear  right  to  Insist  upon  It, 
and,  if  the  facts  do  not  justify  It,  a  court  will  not  declare  it:  Ball  t. 
No rfh western  etc.  Accident  Assn.,  56  Minn.  414;  Van  Norm&n  v. 
Northwestern  etc.  Life  Ins.  Co.,  51  Minn.  57.  It  has  been  said  that 
suspension  or  expulsion  Is  not  necessary  to  a  forfeiture:  Hoglns  v. 
fiupreme  Council  C.  of  Red  Cross,  76  Cal.  109  ;9  Am.  St.  Rep.  173;  El- 
lerbe  v.  Faust,  119  Mo.  668.  It  has  been  held,  however,  and,  we  tblnk» 
very  properly  so,  that  a  provision  In  the  constitution  of  a  benefit  so- 
ciety that  a  member  not  remitting  his  assessment  within  thirty  days 
from  the  date  of  notice  thereof  shall  forfeit  his  claim  to  membership, 
is  not  self-executing,  but  requires,  In  order  to  terminate  the  member- 
ship, the  afilrmatnve  action  of  the  association  declaring  a  forfeiture: 
Northwestern  etc.  Assn.  v.  Schauss,  148  111.  304;  and  this  applies  to  a 
pcxnrislon  for  the  nonpayment  of  an  assessment:  Northwestern  Ptc. 
Assn.  y.  Schauss,  148  III.  304. 

It  la  a  general  rule  that  no  rights  are  lost  without  notice,  where 
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notice  is  reqnired:  Hall  y.  Supreme  Lodge  Knigtits  of  Honor,  24  Fed. 
Rop.  450.  If,  therefore,  an  asseasment  has  been  leyled,  the  member 
must  have  legal  notice  thereof  before  a  forfeiture  can  be  declared  for 
its  uuiiimyment:  McCorkle  v.  Texas  etc.  Aasn.,  71  Tex.  149;  Scheufler 
V.  Grand  I^dge  A.  O.  U.  W.,  45  Minn.  25G;  Mutual  etc.  Life  Aesn.  ▼. 
Hamlin,  139  U.  S.  297;  Supreme  Lodge  Knights  of  Honor  v.  Dalberg, 
138  lU.  608;  Warner  v.  National  etc.  Assn.,  100  Mich.  157;  Hall  ▼.  Su- 
preme Lodge  Knights  of  Honor,  24  Fed.  Rep.  450;  Loughridge  v.  Iowa 
etc.  Endowment  Assn., 84  Io^a,141;  UnHed  States  etc.  Assn.T.  Muel- 
ler, 151  111.  254;  Meniman  v.  KeyAtone  etc.  Assn.,  188  N.  Y.  116;  Bank- 
ers'  etc.  Assn.  ▼.  Stapp,  19  Am.  St  Rep.  786;  Passenger  Conductors' 
Life  In&  Co.  y.  Blmbaum,  116  Pa.  St  565.  The  association  must,  af- 
ter the  delinquency  has  occurred,  ascertain  the  fact  and  Impose  the 
penalty.  Until  this  is  done,  the  membership  U  not  terminated,  unless 
the  policy  proyides,  in  apt  terms,  that  the  nonpayment  of  assess- 
ments, dues  or  prenriuma  shall  ipM>  factowork  a  termination  of  mem- 
bership: Northweetem  etc.  Assn.  y.  Schauss,  148  111.  804.  But  while 
a  member's  failure  to  pay  an  assess.ment,  due  on  a  certain  date,  on  or 
before  that  date,  may  not  oust  him  from  membership  In  the  ossocla- 
tion,  it  suspends  his  right  to  claim  indemnity  from  the  association  for 
an  injury  recelyed  after  the  assessment  became  due,  and  before  such 
payment  was  made:  National  etc.  Accident  Assn.  y.  Burr,  44  Neb. 
256.  In  the  absence  of  notice,  no  tender  of  the  amount  of  an  assess- 
ment Is  necessary  in  order  to  preyent  a  forfeiture  of  membership: 
Coyenant  etc.  Assn.  y.  Spies,  114  111.  468.  There  can  be  no  forfeiture 
for  a  refusal  to  pay  an  excesaiye  assessment:  Langdon  y.  Massachu- 
setts etc.  Life  Assn.  (Mass.),  decided  May  27,  1896;  or  an  inyalld 
assessment:  Underwood  y.  Iowa  Legion  of  Honor,  66  Iowa,  134.  As 
to  when  a  certificate  Is  not  forfeited  by  a  subsequent  change  to  a 
prolilbited  employment,  see  Hobbs  y.  Iowa  etc.  Assn.,  82  Iowa,  107; 
81  Am.  St.  Rep.  466.  Forfeiture  of  membership  in  a  benefit  society, 
resulting  from  nonpayment  of  an  assessment,  may  be  walyed  by  the 
association:  National  etc.  Assn.  y.  Jones,  84  Ky.  110;  Menard  y.  So- 
ciety of  St.  Jean  Baptlste,  63  Conn.  172;  Mills  y.  Home  etc.  Life  Assn., 
105  CaL  282;  Moore  y.  Order  o£  R'y  Conductors,  90  Iowa,  721;  note 
to  Bankers*  etc.  Assn.  y.  Stapp,  19  Am.  St.  Rep.  783;  Loughridge  y. 
lifwtL  etc.  Bndowznent  etc.  Assn.,  84  Iowa,  141;  Daniher  y.  Grand 
Lodge  A.  O.  U.  W.,  10  Utah,  110.  There  may  be  such  a  waiver  by 
giying  the  delinquent  an  extension  of  time:  Mills  y.  Home  etc.  Life 
Assn.,  106  CaL  282;  or,  by  the  association's  making  no  demand  for 
the  assesament,  or  taking  no  measures  to  collect,  and  allowing  the 
Insured  to  remain  an  apparent  member:  Menard  v.  Society  of  St 
Jean  Baptlste,  63  Conn.  172;  or,  by  accepting  and  retaining,  or,  by 
collecting  and  retaining,  oyer-due  assessments:  True  v.  Bankers'  Life 
Assn.,  78  Wis.  287;  McDonaM  y.  Supreme  Council  etc.  of  Chosen 
Friends,  78  Cal.  40;  De  Frece  y.  National  Life  Ins.  Co.,  136  N.  Y.  114; 
Knights  of  Pythias  y.  Kallnski,  163  U.  S.  289;  Millard  v.  Supreme 
OauncU  etc.  Legion  of  Honor.  81  Cal.  340;  Daniher  v.  Graml  Lodjjje 
A.  O.  U.  W.,  10  Utah,  110;  Murray  y.  Home  etc.  L.  As8n.,90  Cal.  402; 
25  Am.  St.  Rep.  133;  note  to  Bankers'  etc.  Assn.  y  Stapp,  19  Am.  St 
Qep.784,786;  or, by  leyylng  and  collecting  an  asscssnien't  from  a  mom- 
l>er  who  la  In  defautt:  Metropolitan  etc.  Ace.  Assn.  y.  Wlndover,  l.'}7 
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ni.  417;  Hoffman  t.  Supreme  Council  etc.  Legion  of  Honor,  35  Fed. 
Rep.  252;  Rice  v.  New  England  etc  Aid  Soc.,  146  Mass.  248;  or.  by 
a  course  of  conduct  leading  the  member  to  believe  that  his  rights  will 
be  protected:  Gunther  v.  New  Orleans  etc  Aid  Assn.,  40  La.  Ann. 
776;  S  Am.  St  Rep.  554;  Knights  of  Pythias  ▼.  Kallnskl,  163  U.  S.  280. 
An  unconditional  offer  to  accept  at  a  future  time,  an  orerdne  pre- 
mium is  a  waiver  of  any  forfeiture  that  might  have  been  enforced  be- 
cause the  premium  was  not  paid  when  due:  Murray  v.  Home  etc.  Life 
Assn.,  00  CaL  402;  25  Am.  St  Rep.  133.  A  society  may  waive  a  for- 
feiture by  Its  act  though  no  waiver  was  intended:  Tobln  v.  Western 
etc  Aid  Soc,  72  Iowa,  261.  The  acceptance  of  an  overdue  asseesment 
Is  a  waiver  of  a  forfeiture,  although  the  assessment  was  demanded 
and  received  by  mistake,  while  the  intention  was  to  regard  the  In- 
surance as  forfeited:  Bailey  v.  Mutual  Ben.  Assn.,  71  Iowa,  689.  But 
payment  alone  does  not  always  constitute  a  waiver  on  the  part  of 
the  association,  or  create  an  estoppel  against  It:  Lyon  v.  Supreme 
Assembly  etc  Good  Fellows,  153  Mass.  83;  Ronald  v.  Mutual  etc.  Life 
Assn.,  132  N.  Y.  378;  nor  will  the  giving  of  notice  always  wsUve  a 
suspension  of  the  right  to  benefits  under  a  certificate:  Schmidt  t. 
Modern  Woodmen  etc.,  84  Wis.  101;  Leiflngwell  v.  Grand  Lodge  A.  O. 
U.  W.,  86  Iowa,  279.  The  continued  receipt  of  assessments  upon  an 
endowmcsnt  certificate  up  to  the  day  of  the  holder's  death  is  a  waiver 
of  any  technical  foifeiture  by  reason  of  nonpayment  of  lodge  does: 
Knights  of  Pythias  v.  Kalinskl,  163  U.  &  289.  But  a  forfeitnre  is 
not  waived  by  making  an  assessment  upon  a  member  for  a  deatb  loss 
after  default  in  the  payment  of  annual  dues,  If  such  loss  occurred 
prior  to  the  default  in  the  payment  of  dues:  Garbutt  v.  Citisens*  etc 
Eudowment  Assn.,  84  Iowa,  293. 

The  statement  In  an  application^  for  life  insurance,  of  the  age  of 
the  applicant  Is  material.  A  false  statement  as  to  it  will  forfeit  the 
policy,  and  is  not  waived  unless  the  facts  clearly  establish  such  a 
waiver:  Preuster  v.  Supreme  Ck>uncll  etc  of  Ghosen  Friends,  135 
N.  Y.  417. 

An  association  may  be  estopped  by  its  action  from  claiming  that 
the  deceased  was  not  a  member  in  good  standing  at  the  time  of  his 
death,  as  illustrated  b^  the  following  cases:  Wamebold  v.  Grand 
Lodge  A.  O.  U.  W.,  83  Iowa,  23;  National  etc  Assn.  v.  Jones,  84  Ky. 
110;  but  a  contract  of  insurance  expressly  excluding  liability  in  case 
of  death  by  suicide  cannot  be  changed  by  the  application  of  the  <loc- 
trine  of  waiver  or  estoppel,  so  as  to  cover  death  from  that  cause: 
McCoy  V.  Northwestern  etc.  Assn.,  92  Wis.  577. 

If  the  by-lawB  of  an  association  provide  that  when  a  member  ne^ 
gleets  or  refuses  to  pay  any  assessment  he  shall  be  suspended  aud 
treated  as  no  longer  a  member,  the  holder  of  the  certificate,  in  case 
of  death  during  the  period  of  such  suspension,  cannot  recover,  unless 
the  association  is  estopped  by  its  own  acts,  or  has  waived  the  effects 
of  the  suspension:  Estate  of  Maginnis  v.  New  Orleans  etc.  Aid  Assn., 
43  La.  Ann.  1130;  Modern  Woodmen  etc.  v.  Jameson,  49  Kan.  077; 
Schmidt  v.  Modern  Woodmen  etc,  84  Wfs.  101.  The  suspension  or 
expulsion  of  a  member  of  a  benefit  association  without  notice,  or  a 
hearing  or  trial,  or  while  he  is  insane,  is  void  and  no  bar  to  a  suit  by 
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the  beneficiary  to  recover  the  Insurance  money:  Supreme  Lodge  A.  O. 
IT.  W.  V.  Zublke,  129  111.  298;  Vlvar  v.  Supreme  Lodge  Knights  of  Py- 
tliias»52  N.J.  L.455.  A  member's  rights  are  not  forfeited  for  nonpayr 
ment  of  dues  without  a  formal  suspension  from  the  order:  Bchueffler 
V.  Grand  Lodge  A.  O.  U.  W.,  45  Minn.  256.  The  minute  entry  In  the 
records  of  a  lodge  are  not  conclusive  evldende  of  suspension:  Su- 
preme Lodge  Knights  of  Honor  v.  Wlcfcser,  72  Tex.  257.  A  member 
"Who  has  been  expelled  without  notice  or  trial  may  maintain  an  ac- 
tion for  damages:  Ludoweki  v.  Polish  Roman  etc.  Soc.,  29  Mo.  App. 
337;  and  may,  for  a  breach  of  contract  to  reinstate,  recover  the 
amount  of  the  premiums  and  assessments  paid  by  him:  Lovlck  v. 
Providence  Life  Assn.,  110  N.  C.  93. 

A  member  of  a  benevolent  association  may  surrender  his  certificate 
^without  the  consent  of  the  benofi<»lary:  Wells  y.  Covenant  etc.  Assn., 
126  Mo.  680;  Grace  v.  Northwestern  etc.  Assn.,  87  Wis.  562;  42  Am. 
St.  Rep.  62. 

The  legal  right  of  the  member  of  a  benefit  association  to  reinstate- 
ment  passes  to  the  beneficiary  under  the  policy  of  insurance:  Dennis 
T.  Massachusetts  etc.  Assn.,  120  N.  Y.  496;  17  Am.  St.  Rep.  660.    The 
right  to  reinstatement  is  not  a  new  contract:  Llndsey  v.  Western  etc. 
Aid  Soc.,  84  Iowa,  734;  and  an  application  for  reinstatement  waives 
defects' in  a  notice  of  assessment:  Hansen  v.  Supreme  Lodge  Knights 
of  Honor,  140  111.  301.  A  policy  holder  may  have  a  reasonable  time  in 
which  to  apply  for  reinstatement:  Lovlck  v.  Providence  Life  Assn., 
110  N.  .0.  93.    There  Is  a  difference  between  a  reinstatement  and  a 
reinsurance;  the  first  Is  the  revival  of  the  original  contract,  while  the 
latter  Is  a  new  one.    Though  the  member  applying  for  reinstatement 
Is  beyond  insurable  age,  he  is  entitled  to  be  reinstated  upon  paying 
past  dues:  Lovick  v.  Providence  Life  Assn.,  110  N.  O.  93.  A  member's 
remedy  for  a  violation  of  the  contract  to  reinstate  is  not  by  manda- 
mus against  the  association,  but  in  a  court  of  equity  by  way  of  8i>e- 
clflc  performance:  Bradbury  v.  Mutual  etc.   Life  Assn.,  53  N.  J.  Eq. 
306.    Other  questions  as  to  reinstatement  are  discussed  i-n  the  note 
to  Bankers*  etc.  Assn.  v.  Stapp,  19  Am.  St.  Rep.  784,  785;  Colby  v. 
Life  etc.  Investment  Co.,  57  Minn.  510;  Davidson  v.  Old  People's  etc. 
Soc.,  80  Minn.  303;  Cobum  v.  Life  etc.  Investment  Co.,  52  Minn.  424; 
CKGrady  v.  Knights  of  Columbus,  62  Conn.  223;  True  v.  Bankers'  etc. 
Assn.,  78  Wis.  287;  Rice  v.  Grand  Lodge  A.  O.  U.  W.,  92  Iowa,  417; 
Grand  Lodge  A.  O.  U.  W.  v.  King,  10  Ind.  App.  639. 

Actions.— It  a  mutual  assurance  association,  after  due  notice  of 
death,  neglects  to  make  the  call  necessary  to  produce  the  death  fund 
required  to  cancel  a  benefit  certificate,  an  action  may  !>e 
sustained  a^inst  It  for  damages  for  breach  of  its  contract 
of  Insurance,  without  first  resorting  to  proceedings  in  equity 
to  compel  the  levying  of  a  call  or  assessment.  This  lat- 
ter remedy  Is  cumulative  merely,  and  the  fwsoclatlon  can- 
not successfully  urge  its  own  lack  of  duty  in  not  making  a  caH  as  a 
defense  to  an  action  brought  uiwn  the  policy:  Darrow  v.  Fami^v 
Fund  Soc.,  116  N.  Y.  537;  15  Am.  St.  Rep.  430;  United  States  etc.  Arc. 
Assn.  v.  BaTry,  131  U.  R  100;  Bentz  v.  Northwestern  Aid  Assn.,  40 
Minn.  202;  Newman  v.  Covenant  etc.  Assn.,  72  Iowa,  242;  Bailey  T. 
Ax.  St.  bKP.,  Vol.  LIL— 87 
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Mutual  Benefit  Abbii.,  71  Iowa,  689;  Tobln  t.  Western  ete.  AM  Soc.» 
72  Iowa,  261;  Wabasli  etc.  Union  y.  James,  8  Ind.  App.  4^;  Lawler 
T.  Murphy,  58  Oonn.  294;  Smith  y.  CoTenant  etc  Abbd^  dft  Fed.  Bcfk 
085;  Union  etc.  Ace.  Assn.  y.  Frohadrd,  184  IlL  228;  28  Am.  St  Be|i. 
664;  McCaave  y.  Mutual  etc.  Life  Assn.,  66  N.  J.  L.  187;  Jat^son  t. 
Northwestern  etc.  Assn.,  73  Wis.  607;  O'Brien  r.  Home  Ben.  Soc  117 
N.  T.  310;  Southwestern  etc.  Assn.  y.  fiwenBon,  40  Kan.  449;  Bani- 
shaw  y.  Sun  etc.  Aid  Soc.,  68  Md.  466;  6  Am.  St  Rep.  460. 

The  rule  of  damages  would  be  the  maxhnum  sum  or  face  yalue  of 
the  certlflcate,  in  the  absence  of  proof  on  the  part  of  the  defendants 
that  they  had  made  an  assessment  and  had  failed  to  collect  that  som: 
Lawler  y.  Murphy,  58  Conn.  294;  Bents  y.  Northwestern  Aid  Assn., 
40  Minn.  202;  Taylor  y.  National  etc  Union,  94  Ma  36;  Darrorw  y. 
Family  Fund  Soc,  116  N.  Y.  687;  16  Am.  St  Rep.  480;  O'Brien  y. 
Home  Ben.  Soc,  117  N.  T.  810;  Metropolitan  etc  Aoc  Assn.  y.  Wind- 
oyer,  187  I1L  417.  The  plaintiff  Is,  at  least,  entitled  to  recoyer  what 
upon  proof,  he  can  show  such  assessment  would  haye  yielded.  If  it 
had  been  duly  made:  Bamshaw  y.  Sun  etc  Aid  Soc,  68  Md.  466;  6 
Am.  St  Rep.  460;  Newman  y.  Goyenant  etc  Assn.,  72  Iowa,  242;  In 
re  Solidarite  etc.  Assn.,  68  Dal.  892.  If  It  appears  that  the  assess- 
ment would  haye  produced  a  substantial  sum,  the  plaintiff  may  i^ 
coyer  substantial  damages  not  exceeding  the  full  amount  al  fhe  cer- 
tificate: Jackson  y.  Northwestern  etc.  Assn.,  78  Wis.  607;  Kerr  ▼• 
Minnesota  etc  Ben.  Assn.,  89  Minn.  174;  12  Am.  St  Rep.  631;  Orien- 
tal Ins.  Assn.  y.  Glancey,  70  Md.  101;  Blkhardt  etc  Assn.  y.  Hougb- 
ton,  108  Ind.  286;  People's  etc.  Ben.  Soc.  y.  McKay,  141  Ind.  415;  To- 
bln y.  Western  etc.  Aid  Soc,  72  Iowa,  261.  Interest  on  the  certiflcate 
Is  recoyerable:  Supreme  Lodge  A.  O.  U.  W.  y.  Zuhllce,  129  in.  298; 
Supreme  Council  etc.  Catholic  Knigiite  y.  Franke,  137  IlL  118.  The  as- 
sociation cannot  defeat  a  recoyery  by  pleading  that  the  contract  is 
ultra  ytres:  Bloomlngton  etc.  Assn.  y.  Blue,  120  IlL  121;  60  Am.  Rep. 
66.  The  beneficiary  may  compel  the  assocla^on  to  leyy  an  assessment 
for  the  payment  of  a  benefit  certlfieate:  Union  etc.  Assn.  y.  Montgom- 
ery, 70  Mich.  687;  14  Am.  St  Rep.  519;  and  may  bring  an  actkm  to 
enforce  the  spedflc  xierformance  of  the  oontcaiot:  Lindsey  y.  WeBteni 
etc  Aid  Soc,  84  Iowa,  734.  An  administrator  or  executor  has  suiB- 
dent  interest  to  sue  on  a  certificate,  and  may  sue  for 
the  benefit  of  the  heirs:  Bishop  y.  Grand  Lodge  etc  of  Mo* 
tual  Aid,  112  N.  T.  627;  Bums  y.  Grand  Lodge  A.  O.  U.  W.,  168 
Mass.  173;  Wlnterhalter  y.  Workmen's  Fund  Assn.,  76  Oal.  246;  Peet 
y.  Great  Camp  of  Maccabees,  88  Mich.  92;  Flynn  y.  Massachusetts 
etc  Assn.,  152  Mass.  288.  Oontra,  Dayenport  y.  Northeastern  etc 
Assn.,  47  Vt  528.  The  burden  of  proof  Is  upon  the  association  to 
show  all  matters  of  defense:  American  etc  Aid  Soc  y.  Helbum,  86 
Ky.  1;  7  Am.  St.  Rep.  571;  Shea  y.  Massachusetts  etc  Assn.,  160 
Mass.  289;  39  Am.  St  Rep.  475;  note  to  Bankers*  etc  Assn.  y,  StapPr 
19  Am.  St  Rep.  784. 

BVIDBNCE— PECULIAR  KNOWLEDGE  OF  ONE  PARTY— BUB- 
DEN  OF  PROOF.— When  a  fact  is  peculiarly  within  the  knowledge 
of  a  party,  he  must  produce  the  necessary  eyidence  to  prove  It: 
Weber  y.  Rothchild,  15  Or.  886;  3  Am.  St  Rep.  162.    The  onus  pr»- 
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lumdl  to  (m  the  party  who  wishes  to  sapport  hto  case  by  a  partlculac 
fact  which  lies  more  peculiarly  within  his  knowledge,  or  of  whiclk 
he  la  supposed  to  be  cx>gnizant:  Fort  Smith  t.  Dodson,  61  Axk.  447  r 
14  Am.  St  Bep.  62,  and  note;  Great  Westem  R.  R.  Co.  t.  Bacon»  30i 
IlL  M7;  88  Am.  Dec  199;  Swaffovd  r.  Whipple,  8  O.  Greene^  261;  54 
Am.  Dec  496. 


Thompson   v.  Truesdalb. 

[61  MnnnaoTA,  129.] 

RAILROADS-FOWBR  OF  CONDUCrrOB  TO  WAIVB  OON- 
DITIONS.— The  conductor  of  a  railroad  train,  as  between  him  and 
the  passengers  under  his  charge,  represents  the  railroad  company^ 
and  can  watre  conditions  in  the  contract  for  tran^>ortation. 

RAIIiROADS-^COUPON  TICKBTTS— WAIVER  OF  OONDI« 
TION  AS  TO  DETACHMENT  OF  COUPONS-BVIDENOB.— It  l» 
competent  for  the  parties  to  a  commutation  railroad  ticket,  hayins^ 
printed  iiroTisions  thereon,  and  upon  the  coupons  thereof,  to  the  ef- 
feet  that  the  ticket  is  not  good  unless  the  coupons  are  detached  by 
the  conductor,  to  waive  such  conditions,  and  the  conductor's  prac- 
tice of  receiving,  as  fare,  coupons  detached  from  the  particular 
ticket,  without  requiring  the  remainder  of  the  ticket  to  be  pre- 
seated.  Is  evidence  of  such  waiver. 

RAILROADS-COUPON  TICKBT&--RBVOOATION  OF  OON- 
SBNT  TO  WAIVE  CONDITION  AS  TO  DETACHMENT  OF  COU- 
PONS.—While  a  railroad  company  may  have  a  right  to  revoke  ita 
consent  to  the  walvw  of  a  condition  requiring  the  coupons  of  a 
commutation  ticket  to  be  detached  by  the  conductor.  It  to  the  duty 
of  the  company,  after  the  conductor  has  received,  as  fare,  coupons 
detached  from  such  tickets,  without  requiring  the  remainder  of  the 
tIdLets  to  be  presented,  to  give  reasonable  notice  of  such  intended 
revocation;  and  If,  without  such  notice,  and  relying  on  such  walver» 
the  holder  of  such  a  ticket  detaches  a  coupon  therefrom,  and  takes 
it  with  lilm  upon  the  train,  without  the  remainder  of  the  ticket,  the 
company  cannot,  when  such  coupon  to  presented  for  fare,  then  re- 
voke its  consent  to  such  waiver,  so  as  to  deprive  the  passenger  of 
the  QSe  of  the  coupon,  or  compel  him  to  pay  extra  fare. 

RAILROADS  —  COUPON  TICKETS  —  REVOCATION  OP 
WAIVBR  OF  CONDITION— PLAGARDS  AS  BVIDBNCB— QUES- 
TION FOR  JURY.— Whether  or  not  placards  posted  In  railroad  cars 
give  sufficient  notice  of  the  company's  intention  to  revoke  its  con- 
sent to  the  waiver  of  a  condition  requflring  the  coupons  of  a  commu- 
tation ticket  to  be  detached  by  the  conductor,  when  presenrted  for 
fare,  is  a  question  for  the  jury. 

RAILROADS— COUPON  TICKETS— WAIVER  OP  CONDI- 
TION BY  CONDUCTOR— CUSTOM  AS  BVIDENCB.— The  fact  that 
a  general  cuirtom  prevails  between  a  railroad  company  and  ite  pas- 
sengers to  waive  and  disregard  a  condition  requiring  the  coupons  of 
a  commutation  ticket  to  be  detached  by  the  conductor,  when  re- 
ceived as  fare,  tends  to  prove  that  the  conductor  on  the  train  had 
authority  to  wulve  such  condition.  It  is  the  duty  of  the  company 
to  know  what  its  conductors  are  openly  and  frequently  doing. 

Trespass  against  W.  H.  Truesdale,  as  recedver  of  the  Minneap- 
olis  &  St.  Louis  Sailway  Company^  to  recover  damages  for  being 
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WTongfally  ejected  from  the  company's  train.  The  plaintiff  ob- 
tained a  yerdict  for  tiwo  thousand  fire  hundred  and  forty-nine 
dollairs  and  eighty-three  cents.  The  court  granted  the  defend- 
ant's motion  for  a  new  trial,  conditioned,  howetver,  that  if  the 
plaintiff  should  consent  to  a  reduction  of  the  verdict  to  two  hun- 
dred and  twenty-five  dollars,  the  verdict  should  stand  as  reduced, 
and  the  motion  stand  as  denied.  The  reduction  was  consented  to 
by  the  plaintiff^  and  the  defendant  appealed  from  the  order. 

Albert  E.  Clarke  and  Wilbur  F.  Booth,  for  the  appellant 
A.  H.  Hall  and  Fred  W.  Heed,  for  the  respondent. 

*«>  CANTY,  J.  In  the  summer  of  1893  the  plaintiff  resided 
with  her  husband  and  family  at  Fairview — a  station  on  the  line 
of  the  Minneapolis  &  St.  Louis  Hallway  seventeen  miles  from 
Minneapolis  on  the  shore  of  Laike  Minnetonka.  On  August  2d 
of  that  year,  she  took  the  regular  passenger  train  on  said  railroad 
at  Minneapolis  to  ride  to  Fairview,  and  tendered  to  the  oondnct- 
or,  in  payment  of  her  fare,  a  detached  coupon  of  a  cammntation 
ticket,  which  he  refused  to  receive,  for  the  reason  that  it  was  de- 
tached, and  demanded  that  she  pay  the  regular  fare,  which  she 
refused  to  do,  and  thereupon  he  ejected  her  from  the  train.  This 
action  is  brought  by  her  against  the  receiver  operatii^  the  rail- 
road to  recover  damages  for  trespass  in  being  thus  ejected. 
Plaintiff  recovered  a  verdict,  and  from  an  order  denying  li^  mo- 
tion for  a  new  trial  the  defendant  appeals. 

The  defendant  pleaded  as  a  defense  to  the  action:  That  pnot 
to  said  day  he  issued  and  placed  on  sale  a  coanmutation  ticket 
which  entitled  the  purchaser  and  holder  thereof  to  ten  rides  over 
said  railroad  between  Minneapolis  and  Excelsior — a  station  one, 
mile  beyond  Fairview.  That  in  consideration  of  the  compliance 
by  the  purchaser  and  holder  thereof  with  the  provisions  and 
conditions  therein  contained,hetran»ported  the  holder  thereof  i(X 
the  reduced  fare  of  thirty  cents  per  trip,  whereas  the  regular  fare 
was  fifty-four  cents  per  trip.  That  on  the  cover  of  said  ten-trip 
ticket,  among  other  conditions,  is  printed  the  condition:  *1t 
[the  ten-trip  ticket]  must  be  presented  to  the  conductor  on  each 
tirip  for  detaohment;  otherwise  ordinary  fare  will  be  collected." 
And  on  each  coupon  is  printed  the  words,  "This  coupon  is  good 
for  one  ride  between  Minneapolis  and  Excelsior,  in  either  direc- 
tion, but  must  be  detached  *•*  by  the  conductor  only,  or  it 
^U  not  be  accepted  for  passage.^'  That  plaintiff  tendered  tf 
aforesaid  a  coupon  detached  from  one  of  said  ten-ride  tSckeiib 
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refused  to  produce  or  exhibit  to  the  conductor  the  original  ticket 
from  which  the  coupon  had  been  detached,  or  to  pay  her  fare, 
end  was  for  theee  reasons  ejected  from  the  trauL  In  her  reply, 
the  plaintiff  admitted  that  the  ticket  from  which  the  coupon 
which  she  presented  was  detached  was  in  the  form^  and  contained 
the  provisions  and  conditions,  alleged,  and  was  sold  far  the  price 
alleged;  but  she  avers  that  for  a  long  time  prior  thereto  the  de- 
fendant waived  these  conditions  in  such  ti'ckets,  by  continuousrly, 
and  as  a  r^ular  custom,  receiving  such  detached  coupons  from 
her  and  other  passengers  holding  such  tickets  upon  prcGentation 
of  such  coupons  without  producing  the  book.  There  was  suffi- 
cient evidence  received  on  the  trial  to  establish  such  custom,  both 
as  to  plaintiff  and  other  passengers.  Bat  it  is  contended  by  ap- 
pellant that  the  ticket,  and  each  coupon  thereof,  constitute  an 
express  contract  between  the  parties,  which  cannot  be  varied  or 
contradicted  by  proof  of  waiver,  and  that  the  conductors  on  the 
trains  have  no  power  to  waive  such  conditions,  or  set  aside  the 
express  provisions  of  contract  made  by  their  superiors,  or  estab- 
lish a  custom  to  that  effect 

Conceding,  without  deciding,  that  the  conditions  printed  on 
this  ticket  and  coupon  should  be  given  the  same  force  and  effect 
as  if  they  were  contained  in  a  written  contract  signed  by  the 
parties,  still  it  was  competent  for  the  parties,  by  a  subsequent 
agreement,  to  waive  these  conditions.  Evidence  of  a  practice 
on  the  part  of  defendant  to  waive  the  conditions  of  the  particu- 
lar ticket,  and  receive  the  detached  coupons  thereof  without  pres- 
entation of  the  rest  of  the  ticket,  was  competent  to  prove  his 
consent,  given  subsequent  to  the  purchase  of  the  ticket,  that  such 
conditions  be  dispensed  with.  And  conceding  that  he  had  a  right 
to  revoke  sudh  consent  after  he  had  so  received  some  of  the  de- 
tached coupons,  it  was  his  duty  to  give  reasonable  notice  of  his 
intended  revocation.  If,  without  such  notice  and  relying  on  such 
waiver,  the  plaintiff  detached  the  coupon  in  question,  and  took 
it  with  her  on  the  train,  leaving  the  rest  of  the  ticket  at  home, 
the  defendant  could  not,  when  such  coupon  was  presented,  re- 
voke such  consent,  so  as  to  deprive  her  of  the  use  of  the  cou- 
pon, or  oonnpd  her  to  pay  extra  faire.  Whether  or  not  the  plac- 
ards which,  it  is  claimed,  had  been  posted  *^  in  the  cars,  gave 
plaintiff  sufficient  notice  of  such  intended  revocation,  was  a 
question  for  the  jury.  The  fact  that  a  general  custom  existed 
hetween  defendant  and  his  passengers  on  these  lake  trains  to 
■^aive  and  disregard  these  conditions  in  this  dass  of  tickets 
tended  to  prove  that  tiie  conductors  on  the  trains  had  author- 
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ity  to  iraiTe  such  oonditionfl.  It  was  the  dnty  of  the  defeadant 
to  know  what  hie  condnctora  were  openly  and  frequently  doing: 
Montgomcty  ete.  By.  Co.  v.  Kolb,  73  Ala.  396;  49  Am.  Bep.  54; 
St  Joseph  etc.  R  B.  Co.  v.  Wheeler,  35  Kan.  185;  Chicago  etc 
IL  B.  Co.  Y.  Dickson,  143  111.  368;  Lucas  v.  Milwaukee  etc.  Bj. 
Co.,  33  Wis.  41;  14  Am.  Rep.  735.  It  has  frequently  been  hdd 
that,  as  between  him  and  the  passengers  under  his  charge,  the 
conductor  represents  the  company,  and  can  waive  conditions  in 
the  contract  for  transportation. 

This  disposes  of  the  case,  and  the  order  appealed  from  is 
afBrmed* 

RAILROADS-COUPON  TIOKBTS-WAIVBB  OF  OONDITION. 

A  oonditkm  on  a  raito'CMd  coupon  ti<*ket  tlmt  coupons  wlU  not  be  ac- 
cepted unless  d«tacbed  by,  or  In  the  pFseence  of;  the  oondoctofr  ii 
reajEK>naible  and  ralid:  Bo«rton  eftic.  R.  R.  v.  Oblpman,  146  Mass.  107; 
4  Am.  St  Rep.  296,  and  note.  In  this  caae,  the  defendaart  took  im»- 
sage  on  the  plaintiira  train,  and  when  the  conductor  demanded  his 
fare,  tendered  a  deta<4ied  oottpon  liavin?  a  printed  notice  thereon  that 
vofxpoTiB  attached  to  the  ticket  were  to  be  detached  by,  or  in  th« 
presence  of,  the  conductor,  and  would  be  accepted  for  passage  only 
when  acconfpanied  by  the  ticket.  The  condiwtor  declined  to  receiTe 
the  coupon,  unless  the  defendant  erhlblted  the  ticket  from  which  It 
liad  been  detached.  This  the  defendant  refused  to  do,  and  refuv^d 
to  pay  his  fare  In  any  other  manner.  The  defendant  offered  evidence 
to  show  that  It  had  been  the  custom  for  passengers.  Including  the 
defendant,  to  detach  corxx^ng  and  pay  their  fare  therewith,  without 
lowing  their  tickets  to  the  conductor,  he  not  having  demanded  to 
«ee  them;  and  that  the  defendant  had  often  paid  his  fare  in  that 
way,  and  on  the  day  In  question,  other  passenfrers  on  the  same  ear 
gaTe  detached  coupons  In  payment  of  fare,  and  the  same  were  re- 
<reiyed  wlthont  objection  and  without  request  to  show  the  tli^ets. 
It  was  held  that  the  plalntlfTs  conductor  was  not  required,  under  the 
•contract,  to  accept,  as  the  defendant's  fare,  a  detached  coopofi;  that 
Ihe  had,  at  least,  the  right  to  demand  that  he  should  produce  and 
«how  the  ticket;  and  that  there  was  no  evldenoe  which  would  j os- 
sify the  finding  4hat  the  plaintiff  had  rescinded  or  wuiyed  any  of 
€be  conditions  or  terms  of  the  eomtcact 
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[61  MiNmnoTA,  1S2.] 

FIXTURES  —  GAS.  —  AS  BBTWEOBN  MORTGAGOR  AND 
MORTGAGEE,  gas  fixtures,  consisting  of  chandeliers  and  burners, 
fKTewed  to  the  ends  of  gasplpes  projecting  from  the  walls  and  cell- 
tngs  of  the  mortgaged  building,  and  which  can  be  readily  un- 
screwed, are  not  a  part  of  the  realty. 

FIXTURES— STEAM  RADIATORS.— AS  BETWEEN  MOftT- 
QAGOR  AND  MORTGAGEE,  steam  radiators  attached  at  the  floor 
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<yf  the  mortgaged  bulldine  to  fltecunpipei,  by  being  screwed   to  those 
pipes,  are  a  part  of  the  realty. 

FIXTUBS»-BL1]0TRI0  ANNUNCIATOR.— AS  BETWEEN 
MORTOAQOB  AND  MOBTGA6EE,  an  eleetrlc  annnnciator 
attached  to  the  wall  of  the  mortgaged  building  and  to  all  the  wires 
ot  the  electric  bell  system  thereof,  Is  a  part  of  the  realty. 

FIXTURES-OFFICE  DESK.— AS  BETWEEN  MORTGAGOR 
AND  MORTGAGEE,  an  office  desk,  about  twenty-flye  feet  long 
rcsUncT  on  a  tile  flocMT  of  the  mortgaged  building,  between  projections 
in  the  walls,  to  which  It  Is  fastened  by  means  of  screws,  the  space 
behind  the  desk  forming  an  office  for  the  buildhig,  Is  a  part  of  thi 
realt3'. 

FIXTURBS-OIGAR    COUNTER.— AS    BETWEEN     MORT 
GA60R  AND  MORTGAGEE,  where  the  evidence  Is  oonflicting  ai 
to  whether  a  cigar  counter  is  fastened  to  the  floor  of  the  mortgaged 
building,  and  is  specially  designed  for  use  therein.  It  Is  a  question 
for  the  Jury  to  say  whether  or  not  the  counter  Is  a  part  of  the  realty. 

Hoorton  ft  Denegre,  for  the  appellant 

J.  C.  Miehaeil,  for  the  respondent 

^^  CANTY,  J.  Plaintiff  was  the  owner  of  certain  hotel 
property,  which  he  mortgaged  to  defendant  At  the  time  the 
mortgage  was  made  the  hotel  contained  two  hundred  and  sixty- 
eight  gas  fixtures,  consisting  of  gas  chandeliers  and  burners,  one 
hundred  and  eighty-four  steam  radiators,  an  office  desk,  a  cigar 
eounter,  and  an  electric  annunciator.  Defendant  foreclosed  his 
mortgage,  purchased  the  3>roperty  at  the  foreclosure  sale,  and 
the  time  to  redeem  expired.  Plaintiff,  being  still  in  possession, 
threateaied  to  remoYe  all  of  these  articles;  whereupon,  defendant 
procured  a  temporary  writ  of  injunction  restraimng  him  from 
doing  so.  Defendant  also  obtained  possession  of  the  hotel  by  an 
action  of  forcible  entry  and  detainer,  and  the  action  in  which  the 
injunction  was  issuied  was  then  dismissed  by  stipulation.  There- 
after, plaintiff  brought  this  action  for  damages  for  the  conver- 
sion of  said  property.  The  jury  returned  a  verdict  for  defendant, 
and,  on  motion  of  plaintiff,  the  court  below  granted  a  new  trial. 
From  the  order  granting  the  same  defendiant  appeals.  The  de- 
fendant claims  that  the  articles  in  question  are  and  always  were 
a  part  of  the  realty,  while  plaintiff  claims  that  they  are  and  al- 
ways were  personal  property. 

1.  During  all  of  said  time,  these  gas  fixtures  were  screwed  to  the 
snds  of  the  gaspipes  projecting  from  the  walls  and  ceilings,  and 
ean  be  readily  unscrewed.  It  is  held  by  the  great  weight  of  au- 
ihority  that,  under  such  circumstances,  such  gas  fixtures  are  not 
a  part  of  the  realty,  even  as  between  vendor  and  vendee  or  mort- 
gagor and  mortgagee;  that  they  are  merely  a  part  of  the  furni- 
ture of  the  room — a  substitute  for  the  lamps  and  lampholderay 
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cancUertickfi,  and  chaiidelieny  formerly  used  to  hold  candles: 
McKeage  v.  Hanover  etc-  Ins.  Co.,  81  N.  Y.  38;  37  Am.  Rep. 
471;  Jareehi  v.  Philharmonic  Soc.,  79  Pa.  St  403;  21  Am.  Bep. 
78;  Towne  y.  ELske,  127  Mass.  125;  34  Am.  Sep.  353;  Montagae 
?.  ^^  Dent,  10  Rich.  135;  67  Am.  Dec.  572;  Bogera  v.  Crow,  40 
Mo.  91;  93  Am.  Dec.  299;  Ewell  on  Fixtures,  299.  While  this 
doctrine  is  rather  doubtful  in  principle,  it  ia  too  well  establiehed 
as  the  law  of  the  country  generally  to  be  now  oyertuimed. 

2.  The  steam  radiators  were  attached  to  the  steampipes  at  the 
floor  on  which  they  rested,  by  being  soorewed  to  those  pipes.    We 
are  of  the  opinion  that  these  radiators  should  be  held  to  be  a 
part  of  the  realty.    The  distinction  thus  made  between  them  and 
the  gas  fixtures  is  not  clear  in  principle.    But  the  rule  applied  to 
gas  fixtures  must  be  regarded  as  rather  an  arbitrary  exception  to 
the  general  rule,  and  should  not  be  extended  to  such  fixtures  as 
radiators.     These  radiators  were  put  in  immediately  after  the 
building  was  erected.    There  is  no  reason  for  holding  that  the 
owner  did  not  intend  them  to  be  pennanently  annexed  in  the 
steam  plant,  and  therefore  permanently  annexed  to  the  realty. 
He  might  remove  or  change  them,  and  so  might  he  remove  or 
change  the  boiler  or  the  furnace,  which  is  also  a  part  of  the 
steam  plant.    Such  radiators  are  an  essential  part  of  such  plant, 
and  are  rarely  furnished  by  tenants  or  temporary  occupants  of 
buildings  as  a  part  of  the  furniture  brought  with  them  or  car- 
ried away  with  them,  but  the  owner  who  furnishes  the  rest  of 
such  plant  usually  furnishes  the  radiators  also.    When,  und^ 
ordinary  circumstances,  the  owner  of  the  building  attaches  such 
radiators  to  his  steam  plant,  it  should  be  held  that  he  intended 
them  to  be  pennanently  annexed  to  the  realty.    We  are  cited  to 
National  Bank  v.  North,  160  Pa.  St  303,  which  holds  to  the  con- 
trary.   This  case  holds  that  such  radiators  are  analogous  to  gas 
fixtures,  and  therefore  not  a  part  of  the  realty.    By  following  the 
same  process  of  reasoning  by  analogy  you  would  strip  a  house  of 
all  modem  improvements,  and  by  continuing  the  process  you 
would  overturn  the  greater  part  of  the  law  of  fixtures.    A  oor- 
rect  rule  should  not,  in  this  manner,  be  overtomed  by  an  incon- 
sistent exception. 

3.  The  electric  annunciator  was  attached  to  the  wall,  and  to 
all  the  wires  of  the  electric  call  or  electric  beQ  system  of  the 
hotel.     It  also  was  a  part  of  the  realty. 

4.  The  office  desk  is  about  twenty-five  feet  long,  and  is  so 
placed  that  the  ends  fitted  against  projections  in  the  wall  in  such 
a  manner  that  the  space  behind  the  desk  forms  the  hotel  office. 
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This  desk  rests  ^^^  on  the  tile  floor^  and  is  fastened  to  the  wall 
at  each  end  by  means  of  a  short  pieoe  of  board,  which  is  fastened 
to  the  wall  and  ix)  the  desk  by  means  of  screws.  We  are  of  the 
opinion  that  this  desk  is  a  part  of  the  realty:  Woodham  t.  First 
Nat.  Bank,  48  Minn.  67;  31  Am.  St.  Bep.  622. 

5.  The  evidence  wad  somewhat  conflicting  as  to  whether  the 
cigar  coimter  was  fastened  to  the  floor,  and  as  to  whether  it  was 
specially  designed  for  the  hotel.  There  was  at  one  end  of  it  a 
gate;,  which  was  attached  to  the  wall,  and  swung  against  the 
cigar-stand  to  which  it  attached  itself  by  some  sort  of  a  latch 
or  catch.  There  was  evidence  tending  to  prove  that  it  stood  in 
a  diffeorent  part  of  the  hotel  lobby  during  a  part  of  the  time  since 
the  hotel  was  erected.  We  are  of  tha  opinion  that,  under  these 
circumstances,  it  was  a  question  for  the  jury  whether  or  not  this 
counter  was  a  port  of  tiie  realty.  The  acts  of  the  defendant 
were  such  as  to  make  him  guilty  of  conversion  of  those  articles 
which  were  not  a  part  of  the  realty.  This  disposes  of  all  the 
questions  in  the  case.  As  to  the  gas  flxtures,  the  verdict  was 
contrary  to  law,  and  the  order  granting  a  new  trial  should  be 
affirmed. 

So  ordered. 

FIXTU'RBS.— To  determine  whether  a  thfng  te  a  fixture  or  not, 
we  must  look  at  the  manner  In  wlilch  It  Is  annexed,  the  Intention  of 
the  person  who  made  the  annexation,  and  the  purpose  for  which 
the  premises  are  used:  Notes  to  Feder  v.  Van  Winkle,  51  Am.  St 
Rep.  633;  Wtaslow  v.  Bromlch,  45  Am.  St.  Rep.  287;  Flfleld  v.  Farm- 
ers' Nat.  Bank,  88  Am.  St.  Rep.  172;  Lani?In^  Ii^n  etc.  Works  v. 
Walker,  80  Am.  St  Rep.  491.  Whaterver  Is  placed  In  a  building  sab- 
Jeet  to  a  mortgage,  by  a  mortgagor,  or  tboee  claiming  under  him,  to 
carry  out  the  purpose  for  wliich  It  was  erected,  and  permanently  to 
Increaae  ItB  value  for  occupation  or  use,  although  It  may  be  re- 
moved without  Injury  to  itself  or  the  building,  becomes  part  »f  the 
realty:  Hopewell  Mills  v.  Taunton  Sav.  Bank,  160  Mass.  519;  15 
Am.  St  Rep.  235.  Gas  fittings  screwed  on  the  gasplpee  oi  a  buUrt- 
ing  are  not  fixtures:  Monographic  note  to  Gray  v.  Hold&hip,  17  Am. 
I>ec.  092,  on  what  are  flxtures;  notes  to  Smith  v.  Oommosiwealth, 
29  Am.  Rep.  408;  Towne  v.  Flake,  84  Am.  Rep.  866;  Yaughen  v. 
Haldeman,  88  Pa.  St.  522;  75  Am.  Dec.  622;  Rogers  v.  Oncyw,  40  Mo. 
91;  98  Am.  Dec  290;  as  between  nwrtgagor.and  mortgagee:  McKeage 
V.  Hanover  Ftre  Ins.  Co.,  81  N.  Y.  88;  87  Am.  Rep.  471;  Montague  v. 
Dent,  10  Rich.  185;  67  Am.  Dec.  572.  But  gas  fixtures  have  been  held 
to  pasB  upon  a  sale  of  the  freeihold:  Johnson  v.  Wiseman,  4  M(>t. 
867;  88  Am.  Dec.  475.  A  counter  and  back  bar,  the  one  fastened  to 
the  floor  and  the  other  to  the  wall  by  nalUi  and  aorews,  In  a  bulg- 
ing used  as  a  saloon,  are  part  of  the  realty,  and  pass  as  such  on 
the  foreclosure  of  a  mortgage:  Woodham  t*  Ffant  Nat  Bank,  48 
lOnD.  67;  HI  Am.  6t  Rep.  622. 
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[«i  MucvawTA,  151] 

DIVORCB,  VOID  DSXJRBB  OF— ESTOPPHL— FROPHRTT 
BIGHTS.— If  a  husband  leaves  his  wife  and  heme  In  thla  state,  ami 
Uree  In  another  state,  without  supporting  her,  and  ner^r  Uvea  with 
her  again  or  returna  to  this  state,  and  she'  obtains  a  Judgment  of 
divorce  against  him,  upon  the  grounda  of  desertion,  which  Judgment, 
however,  is  void  because  of  a  defective  service  of  summons,  and  the 
husband  had  actual  knowledge  of  the  pendency  of  the  action,  bat 
declined  to  appear  and  defend,  and  afterward,  upon  leamins  that 
a  divorce  had  been  granted,  married  another  woman,  with  wlK>m 
he  lived  and  cohabited  as  his  wife,  and  ahe  had  a  child  by  him,  he 
Is  estopped,  upon  the  subsequent  decease  of  his  abandoned  wlfe^ 
In  this  state,  from  taking  advantage  of  the  fact  that  the  Judj^menc 
of  divorce  so  rendered  was  void  for  want  of  proper  service  of  the 
summons,  and  cannot  successfully  assert  against  the  heirs  or  devi- 
sees of  his  former  wife  a  right  to  her  estate  as  her  survlYlng  hus- 
band. This  application  of  the  doctrine  of  estoppel  does  not,  how- 
ever, countenance  the  idea  that  parties  may  become  divorced  upon 
the  ground  ot  estoppel  by  conduct.  It  simply  precludes  the  husband 
from  asserting  the  former  relation,  and  the  invalidity  of  the  decret* 
of  divorce,  solely  for  the  puri>ose  of  obtaining  the  property  of  hLs 
former  wife. 

Partition.  The  action  was  biougbt  by  Williaon  F.  Marvin 
against  Clarence  H.  Foster  and  Mary  P.  Foeter,  his  wif  e^  and  Ed- 
ward n.  Foster  and  Sarah  C.  Foster^  his  wife.  The  case  was  tried 
without  a  jury,  and  the  judge  ordered  a  judgment  in  favor  of  the 
defendants.  The  plaintiff  appealed  from  an  Ofder  denying  a 
motioai  for  a  new  trial. 

James  Spencer,  for  the  appellant 

J.  Fawcett  and  Draper,  Davis  &  HoUister^  for  the  respondents. 

^^  BUCK,  J.  This  action  was  brought  for  a  partition  of 
certain  lots  and  parcels  of  land  situate  in  the  dty  of  Duluth,  or, 
if  a  partition  could  not  be  made  without  material  injury  to  the 
rights  and  interests  of  the  parties,  then  that  a  sale  thereof  be 

made. 

i*5B  In  order  to  dispose  properly  of  the  questions  raised  in  this 
case,  we  will  refer  to  the  facts  as  briefly  as  posrible:  In  the  year 
1842,  Thomas  Foster  and  Hannah  C.  Foster,  referred  to  in  the 
pleadings,  intermarried,  and  lived  tc^ether  as  husband  and  wife 
until  some  time  in  the  year  1873,  and  between  the  yeara  1851 
and  1873  they  were  residents  of  the  state  of  Minnesota.  While 
they  were  such  residents  amd  living  in  the  city  of  Duluth, 
Thomas  Foster  left  his  wife,  went  to  the  city  of  Washington, 
D.  C,  and  was  there  employed  by  the  United  States  government. 
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where  he  remained  in  that  position  for  aome  years.  The  court 
below  foiind  aa  a  fact  that  after  the  time  that  Thomas  Foster 
left  hifl  wife  in  Duluth,  in  1873,  down  to  the  time  of  her  death 
there  on  January  20,  1891,  he  did  not  furnish  her  any  money, 
or  in  any  manner  provide  for  her  support,  and  that  he  never 
returned  to  the  city  of  Duluth  after  he  left  there  in  1873,  and 
that  he  has  ever  since  that  time  been^  and  at  the  time  of  the  find- 
ing of  the  court  below,  he  was,  a  nonresident  of  the  state  of 
Minnesota.  On  March  8,  1877,  the  said  Hannah  C.  Foster  be- 
gan proceedings  in  the  district  court  of  St.  Louis  county  against 
the  said  Thomas  Foster  for  a  dlyoToe  from  the  bands  of  mat- 
rimany,  and  for  a  decree  confirming  the  title  of  aaid  Hannah  G. 
Foster  in  and  to  all  of  the  lands  described  in  the  complaint,  as 
well  as  to  certain  other  lands.  In  this  action  the  proceedings 
were  regular  in  form,  except  a  defect  in  the  service  of  the  sum- 
mons; it  appearing  that  in  fact  the  summons  was  never  served 
upon  the  said  Thomas  Foster,  the  defendant  therein,  in  the  man- 
ner and  form  required  by  law,  that  said  court  did  not  acquire 
jurisdi<;tian  of  said  defendant  in  said  action  for  divorce,  and 
that  the  decree  which  was  by  said  court  therein  granted  was  in 
fact  null  and  void  and  of  no  legal  effect  as  a  decree  for  divorce, 
but  that  in  all  other  respects,  except  as  to  the  service  of  said 
summons,  the  proceedings  were  regular  in  form.  And  such  pro- 
ceedings were  had  in  such  case  that  on  May  30, 1877^  a  judgment 
of  divorce  was  rendered  in  said  court  in  favor  of  Hannah  G.  Fos- 
ter and  against  the  said  Thomas  Foster,  divorcing  said  parties 
from  the  bonds  of  matrimony,  and  also  confirming  in  said  Han- 
nah C.  Foster  an  absolute  title  in  fee  to  all  the  lands  desoribed 
in  the  complaint. 

During  the  pendency  of  said  action  for  divorce,  and  before  the 
rendition  of  the  judgment  therein,  said  Thomas  Foster  had  ac- 
tual ^'^  knowledge  of  the  pendency  of  said  action,  and  could 
have  defended  the  same  before  the  time  for  answering  therein 
had  expired,  and  before  the  expiration  of  the  time  for  answering 
the  complaint  therein^  said  Thomas  Foster,  knowing  of  the  pen- 
dency of  said  action,  wrote  and  mailed  a  letter  to  the  judge  of 
the  said  district  court,  stating  therein  that  he  had  no  objections 
to  the  granting  of  said  divorce.  After  the  judgment  of  divorce 
was  granted  in  said  action,  and  before  the  expiration  of  the  time 
to  appeal  therefrom,  the  said  Thomas  Foster,  with  full  knowl- 
edge of  the  said  divorce  proceedings,  held  himself  out  to  one 
Mary  Baitm,  then  an  unmarried  woman  of  the  city  of  Washin-g- 
ton,  as  an  unmarried  man,  and,  for  the  purpose  of  inducing  her 
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to  marry  him^  represented  to  her  tbat  his  former  wife,  Hannah  C. 
Foster  had  obtained  a  divorce  from  him,  and  that  he  was  free  to 
many  again,  he  at  the  same  time  showing  her  a  copy  of  a  nefwa- 
paper  containing  a  notice  of  the  granting  of  the  decree  of  di- 
vorce; and  she,  relying  upon  the  truthfulness  of  said  represen- 
tations, was  married  to  said  Thomas  Foster  some  time  in  the 
year  1877^  and  they  lived  and  cohabited  as  husband  and  wife 
until  the  trial  of  this  action,  and  were  then  so  living  together. 
On  January  9,  1878,  a  son  was  bom  to  said  Thomas  Foster  and 
Mary  Foster,  who  was  living  with  his  parents  at  the  time  of  the 
trial  of  this  action. 

At  the  time  when  Thomas  Foster  left  his  wife  in  1873,  she 
owned  the  property  in  controversy,  and  continued  to  own  it  until 
the  time  of  her  death  in  January^  1891.  But  Thomas  Foster 
never  at  any  time  after  the  judgment  of  divorce  asserted  any 
claim  or  interest  in  or  to  any  of  the  said  property,  nor  did  he  in 
any  manner  attempt  to  exercise  any  control  over  it^  prior  to  Han- 
nah C.  Foster's  death,  but  she  lived  and  transacted  her  business 
as  an  ummarried  woman,  and  had  exclusive  control  thereof;  the 
said  Thomas  Foster  continually  claiming  to  be  the  husband  of 
said  Mary  Baum,  and  not  the  husband  of  Hannah  C.  Foster.  At 
the  time  of  her  death,  she  was  the  owner  of  the  land  described 
in  the  plaintiff's  complaint,  and  she  left  surviving  her  two  sons, 
her  only  heirs  at  law,  viz.,  Clarence  H.  Foster  and  Edward  H. 
Foster,  the  defendants  herein;  but,  since  the  action  wns  com- 
menced, Clarence  H.  Foster  has  died,  and  by  his  last  will  he 
made  the  defendant  Mary  P.  Foster  sole  devisee  of  all  his  estate, 
which  will  has  been  duly  probated.  Whatever  right,  title,  *'^'' 
interest^  claim,  or  estate  Thomas  Foster  had,  if  any,  in  and  to  the 
property  of  said  Hannah  C.  Foster  at  the  time  of  her  death,  has 
been  conveyed  to  this  plaintiff,  who  brings  this  action  in  parti- 
tion, but  who  took  said  conveyance  with  knowledge  of  the  fore- 
going facts. 

We  cajmot  agree  with  the  contention  of  the  appellan;t  that  the 
only  question  in  the  case  is  whether  Thomas  Fostsr  was  the  sur- 
viving hufi/band  of  Hannah  C.  Foster.  It  must  be  conceded  that 
the  judgment  of  divorce  rendered  May  30,  1877,  in  the  action  of 
Hannah  C.  Foster  against  Thomas  Foster  was  invalid  for  want 
of  service  of  the  summons  therein  upon  him.  But  the  con- 
duct of  Thomas  Foster  since  his  abandonment  of  his  wife  in 
1873,  and  his  subsequent  conduct  down  to  the  time  of  the  death 
of  his  wife  Hannah  C.  Foster,  presents  itself  for  our  considera- 
tion^  and  must  be  considered  in  connection  with  the  judgment 
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of  diYOirce  between  the  parties^  even  thaugh  that  judgment  was 
Toid.  The  qitestioQ  is  one  of  grave  importance,  because  it  is 
not  one  -where  the  parties  to  the  action  are  alone  concerned,  but 
the  rights  of  society  and  of  the  state  are  involved. 

We  diate  the  question,  then:  Where,  in  1873,  a  husband  left 
his  wife  and  home  in  this  state,  and  lived  in  the  city  of  Washing- 
ton without  supporting  her,  and  never  lived  with  her  again  or 
returned  to  this  state,  and  she  obtained  judgment  of  divorce 
against  him  May  30,  1877,  upon  the  grounds  of  desertion,  but 
which  judgment  was  void  for  a  defective  service  of  the  sum- 
mons, but  of  the  pendency  of  which  action  he  had  actual  notice, 
and  declined  to  appear  and  defend,  but  afterward,  upon  learning 
that  a  divorce  had  been  granted,  married  another  woman,  with 
whom  he  lived  and  cohabited  as  his  wife^  and  she  had  a  child 
by  him,  can  he,  upon  the  subsequent  decease  of  his  abandoned 
wife,  take  advantage  of  the  fact  that  the  judgment  of  divorce  so 
rendered  is  void  for  want  of  proper  service  of  the  summons,  and 
suceesefiilly  assert  against  the  heirs  or  devisees  of  his  former  wife 
a  right  to  her  estate  as  her  surviving  husband? 

If  Thomas  Foster  had  challenged  the  validity  of  the  judg- 
ment of  divorce,  instead  of  availing  himself  of  its  benefits  from 
the  time  of  its  rendition  until  the  death  of  Hannah  C.  Foster 
aforesaid,  about  fourteen  years,  and  had  not  during  such  time 
committed  acts  which  were  so  inconsistent  with  his  duties  as  the 
husband  of  Hannah  C.  Foster,  there  would  be  little,  if  any,  merit 
in  the  defense.  But  upon  **®  learning  of  the  decree  of  divorce, 
he  took  no  steps  to  investigate  its  validity,  except  to  inquire 
about  the  value  of  the  property  standing  in  his  wife^s  name,  and 
when  told  it  was  of  little  vslue,  seemed  content  to  let  the  decree 
stand,  and  hastened  to  marry  another  woman,  and  enjoy  the 
fruits  of  that  marriage  until  his  former  wife's  death  in  1891. 

It  is  seldom  that  we  have  presented  for  our  consideration  a 
more  heartless  case  of  a  husband's  inhumanity  to  a  wife  than  is 
presented  by  the  record  herdn.  They  came  to  Minnesota  soon 
after  its  organization  as  a  territory,  and,  enduring  the  usual  vicis- 
situdes and  hardships  of  a  pioneer  life,  she  bore  him  two  sons, 
and,  with  the  maternal  instincts  of  true  motherhood,  cared  for 
them  in  childhood  and  early  manhood,  and,  when  weighed  down 
with  troubles  and  advancing  years,  is  deserted  by  the  one  who, 
above  all  others,  should  have  been  a  true  husband,  and  all  that 
it  implies.  Not  only  this,  but  for  months  she  took  care  of 
Thomas  Foster's  own  helpless  and  suffering  relatives,  and,  when 
in  aorrow  and  deepair,  she  writes  him  about  the  ^debts  and  drag" 
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whidh  wero  heir  lot  Well  did  the  court  belcnr  desonbe  thk  let- 
ter as  pathetic.  In  it  ahe  eajB:  ''The  propezly  that  giyea  na  our 
liTing  will  be  sold  at  auction  tiie  last  of  this  month  (and  it  mig^ 
have  been  saved  for  the  present^  at  least),  bat  still  I  have  my 
home  to  shelter  me,  if  I  can  pay  the  taxes;  but  in  soma  way  I 
must  earn  my  bread,  without  you  send  me  the  means  to  liTe." 
And  we  think  the  court  below  was  fully  justified  in  findfng  that 
he  did  not  furnish  his  wife  any  money,  or  in  any  manner  pionde 
for  her  support,  after  he  left  her  in  1873. 

Whether  Thomas  Foster  knew  of  the  inyalidity  of  the  judg- 
ment of  divorce  at  the  time  of  its  rendition,  we  do  not  regard  as 
material  in  this  case.  He  did  know  of  it  many  years  prior  to  (he 
time  of  the  death  of  his  first  wife,  and  it  was  his  duty  to  know 
whether  the  judgment  was  valid  or  not  before  he  again  married, 
aad  committed  the  crime  of  bigamy.  Living  in  Minnesota  for 
many  years,  he  was  presumed  to  know  its  laws,  and  to  know  that 
an  action  for  divorce  oould  not  be  legally  granted  without  due 
service  of  the  summons  upon  the  defendant  in  such  proceedingg. 
Halving  violated  every  marital  duty  and  obligation  to  the  wife 
whose  life  he  had  blighted,  he  waits  until  death  has  ended  her 
•offerings,  and  then,  exhibiting  a  speculative  mood,  transfers  his 
right  in  the  property  to  this  plaintiff.  ^^  If  the  court  awards 
Kim  the  pecuniary  advantages  claimed,  then  the  estate  of  the  de- 
ceased wife  and  mother  is  to  be  equally  dirided  between  them. 

Living  with  a  second  wife  for  fourteen  years,  and  raising  a 
child  by  her,  during  a  period  of  time  when  he  saya  that  in  law 
he  was  still  the  husband  of  the  former  wife,  is  too  much  of  a 
mockery  of  law,  a  travesty  upon  justice,  and  an  insult  to  the 
morality  and  decency  of  a  civilized  government,  to  be  tolerated; 
and,  if  there  were  no  legal  precedents  against  such  a  claim,  we 
should  not  hesitate  to  establish  one. 

Fortunately,  there  ajre  established  rules  of  equity  which  oome 
to  our  add,  and  enable  us  to  uphold  the  sacred  obligations  of  the 
marital  relation,  and  vindicate  the  sacredness  of  the  family  ties. 
The  record  in  the  case  fully  discloses  the  fact  that  Thomas  Fos- 
ter voluntarily  accepted  the  privileges,  benefits,  and  fruits  of  the 
void  judgment  of  divorce,  and  he  is  thereby  estopped  from  claim 
ing  any  portion  of  the  eeiate  of  his  deceased  wife.  This  estoppel 
refers,  of  course,  to  the  property  rights  of  Thomas  Foster. 
Whether  he  could  be  punished  for  bigamy  is  not  a  question  be- 
fore us,  and  the  question  of  all  marital  rights  growing  out  of  his 
conduct  is  not  involved  here,  except  wo  fax  bb  the  property  im- 
mediately in  dispute  is  concerned. 
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The  case  is  not  one  where  theire  can  be  any  collusion  between 

Ihe  parties,  for  Hannah  C.  Foster  is  dead,  and  the  yarions  rights 

and  obligations  growing  out  of  the  marriage  relation  between  her 

and  Thomas  Foster  axe  only  considered  with  reference  to  his 

own  conduct,  00  far  as  he  claims  a  right  to  a  share  in  her  estate. 

In  2  Bishop  on  Marriage  and  Divorce^  section  751  a,  it  is  said: 
'^  a  party  has  used  the  privileges  of  a  decree  of  divoroe,  he  has 
theoreby  affirmed  it,  and  he  is  too  late  to  complain  of  any  of  its 
burdens.  On  this  principle^  where  a  man  appealing  from  a  de- 
cree dissolying  his  marriage,  married  again,  his  appeal  was  dis- 
znissed,  for,  by  the  marriage,  he  had  affirmed  the  validity  of  the 
diyoit^  Besides^  to  permit  him  to  prosecute  his  appeal  would 
'be  an  injustice  to  his  innocent  second  wife."  This  states  the  rule 
l>roadly,  but,  as  we  construe  it,  it  is  applicable  to  the  party  who 
has  been  guilty  of  the  wrong,  and  who  is  seeking  to  take  advan- 
tage  of  thad;  wrong.  A  yoid  judgment  of  diTorce  cannot  be  legal- 
ized by  the  acts  of  the  divorced  parties,  except  so  far  as  either  one 
is  estopped  by  his  or  her  o^m  wrongful  conduct  in  enjoying  ^^ 
its  benefits,  fruits,  and  privil^^es.  Thus  a  party  who  has>  as 
plaintiff,  obtained  a  fraudulent  judgment  of  divorce  should  not 
be  permitted  to  enjoy  its  benefits,  nor  be  allowed  to  assert  its 
validity  for  his  own  advantage.  So,  too,  the  same  rule  should  be 
applied  to  the  defendant  who,  knowing  of  a  void  judgment  of  di- 
vorce against  him,  acquiesces  in  it  for  many  years,  treats  it  as 
rahd,  permanently  renounces  his  marital  obligations,  remarries, 
and  who  has  a  child  by  a  second  marriage,  and  he  should  not  be 
permitted  to  take  advantage  of  his  wrong. 

Good  morals,  as  well  as  good  law,  forbid  it  The  innocent  sec^ 
ond  wife  should  not  be  made  the  victim  of  his  turpitude,  and  tiie 
helpless  child  should  not  have  the  stain  of  illegitimacy  resting 
tqxm  it  by  Foster  now  asserting  that  he  is  the  husband  of  a  for- 
mer wife.  He  may  publish  his  own  shame  to  the  world  for  a 
money  consideration;  but  this  court  will  not  aid  him  to  stigma- 
tize bis  second  wife  as  living  an  adulterous  life,  nor  hold  that  her 
child  is  a  bastard:  See  Arthur  v.  Israel,  15  Ool.  147;  22  Am.  Si 
Bep.  881;  Mohler  v.  Shank  (Iowa,  1895),  61  N.  W.  Eep.  981; 
Estate  of  Biohardson,  132  Pa.  St.  292. 

As  we  have  before  intimated,  and  to  avoid  any  chance  for  an 
impression  that  we  lend  any  countenance  to  the  idea  that  parties 
may  become  divorced  upon  the  ground  of  estoppel  by  conduct,  we 
repeat  that  this  action  is  one  rdating  soledy  to  property  rights, 
unaffected  by  any  considerations  which  give  to  the  marriage  rela- 
iion  its  precise  status.    The  marriage  relation  between  Fostar 
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and  his  deceased  -wiie,  iritii  all  its  duties  and  obligations^  has 
been  terminated  by  her  death;  and  he  is  no^  asserting  this  for- 
mer relation^  and  the  invalidity  of  the  decree  of  divoroe^  solely 
for  the  purpose  of  obtaining  her  property.  It  is  to  sudi  a  state 
of  facts,  and  in  such  an  action,  that  we  apply  the  doctrine  of 
estofppel.    Beyond  this  we  do  not  go. 

We  do  not  think  that  the  record  discloses  any  rererBible  er- 
rors, and  the  order  of  the  lower  court  is  affirmed. 


BSTOPPHIi  OP  HUSBAND  FROM  ASSERTING  SHARE  IN 
WIFE'S  ESTATE.-^he  husband's  Intereet  in  the  wife's  estate  is 
terminated  by  a  divoroe  a  yinculo:  Howey  y.  Goings,  18  lU.  05;  54 
Am.  Dec.  427;  monographic  note  to  Boykln  ▼.  Rain,  65  Am.  Dec 
358,  on  the  effect  of  a  valid  decree  of  dlTorce.  Circumstancee  much 
less  reprehen&ible,on  the  part  of  the  hasband  than  those  of  the  prin- 
cipal case  have  been  held  to  estop  him  from  claiming  property  by 
Tirtne  of  the  marital  relation.  Thus,  when  a  husband  and  wife  live 
separate,  at  some  distance  from  each  other,  for  seventeen  year^ 
without  hsATlng  any  more  regard  for  each  other  than  If  they  were  not 
married,  the  husband  will  be  estopped,  upon  the  death  of  his  wlfe^ 
from  claiming  his  marital  share  of  the  properly  of  the  deceased: 
Note  to  Nnhn  t.  MUlert  M  Am.  St  Rep.  876. 


Heidel  v.  Bbnediot. 

[61  MlNNUOTA,  17a] 

HOMESTEAD— URBAN  PROPERTY— UNDIVIDED  BLOCKS. 
—If  blocks  in  the  platted  and  laid  out  part  of  an  Incorporated 
city  are  generally  frabdlrided  on  the  plat  Into  lots  of  varions 
sizes,  the  owner  of  a  part  of  one  block  which  has  not  been  thos 
subdivided,  and  which  is  urban  In  character,  is  entitled  to  hold  only 
a  tract  equal  In  area  to  the  average  size  of  platted  lots  In  that  part 
of  the  city. 

PLEADING— AMENDMENT— RIGHTS  OP  CREDITORS.- 
An  amendment  substituting  an  entirely  different  cause  of  action  win 
not  be  allowed  to  prejudice  the  intervening  rights  of  creditors. 

ATTACHMENT  —  DISSOLUTION  OF.  BY  AMENDMENT, 
AFTER  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS.— If  an 
attachment  has  been  levied,  which  Is  followed  by  a  general  asslgo- 
ment  for  the  benefit  of  creditors,  an  amendment  of  the  complaint, 
and  affidavit  for  attachment,  made  after  the  execution  of  the  assign- 
ment, and  substituting  an  entirely  different  and  distinct  cause  of 
action,  for  the  one  set  up  In  the  original  complaint  and  affidavit,  dis- 
charges the  attachment  as  to  the  assignee  In  the  assignment  pro- 
ceeding, whatever  may  be  Its  effect  as  between  the  parties  to  the 
action. 

MOTIONS  AND  ORDERS-RES  JUDICATA— DISSOLUTION 
OF  ATTACH^iENT.— *If  an  assignment  for  the  benefit  of  creditors 
Is  made  after  the  levy  of  an  attachment,  an  order  denying  a  motion 
to  dissolve  the  attachment,  virtually  upon  the  ground  thAt  the  as- 
slgument  did  not,  ipso  facto,  woric  a  dissolution  of  the  attachmoit, 
this  being  the  only  question  litigated  or  decided  on  the  motion,  is 
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Qot  res  judicata  npon  the  question  whether  the  attachment  was  dls- 
solvexl  by  an  amendment  of  the  complaint,  and  affidavit  for  at- 
taebment,  made  subsequently  to  the  assignment,  and  does  not  pre- 
clude the  court  from  deciding  that  such  amendment,  where  it  en- 
tirely changed  the  cause,  did  dissolve  the  attachment  as  to  the  as- 
signee In  the  assignment  proceeding. 

Action  by  August  Heidel  and  Margaret  Heidel^  his  wif e^  against 
Henry  Benedict  and  Henry  Habighorst,  to  determine  adverse 
claims  to  real  property.  Plaintiffs  and  Habighorst  appealed  from 
an  order  denying  a  motion  to  vacate  the  decision  and  for  a  new 
trial. 

T.  B.  Palmer^  for  the  appellants  HeideL 

Lewis  E.  Jones^  for  the  appellant  Habighoiat 

Ambrose  Tighe,  for  the  respondent 

^^®  MITCHELL,  J.  Action  to  determine  adverse  claims  to 
real  property.  The  contest  is  triangular,  and  grows  out  of  the 
following  state  of  facts:  The  plaintiff  owned  two  hundred  and 
twenty-seven  and  one^half  feet  by  one  hundred  and  twenty  feet 
in  the  southeasterly  comer  of  block  13  in  Dayton^s  addition  to 
St.  Paul,  upon  which  was  situated  a  house  in  which  he  resided. 
This  block  ^''^  was  not  subdivided  into  lots,  but  the  blocks  gen- 
erally in  the  addition  had  been  subdivided  by  plat  into  lots, 
varying  in  size  from  thirty-five  to  fifty-five  feet  in  width,  and 
from  ninety-five  to  one  hundred  and  seventy  feet  in  depth.  The 
property  in  the  addition  is  strictly  urban  in  character. 

On  November  24, 1893,  the  defendant  Benedict  commenced  an 
action  against  the  plaintiff,  in  which  a  writ  of  attachment  was  is- 
sued and  levied  on  the  property  in  question.  In  both  the  com- 
plaint and  afiBdavit  for  attachment  the  cause  of  action  was  stated 
to  be  upon  account  for  goods  sold  and  delivered  by  Benedict  to 
Heidel.  Within  ten  days  after  the  levy  of-  the  attachment, 
Heidel  made  an  assignment  of  all  his  nonezempt  property  to  de- 
fendant Habighorst  for  the  benefit  of  all  his  creditors.  The  ques- 
tion is  raised  whether  this  was  a  common-law  assignment  or  an 
assignment  under  the  insolvent  law  of  1881;  but,  as  we  view  the 
case,  this  question  is  not  material.  After  the  execution  of  this 
assignment,  Heidel  made  a  motion  to  dissolve  the  attachment. 
Thereupon  Benedict  amended  his  complaint,  setting  up,  in  place 
of  the  original  cause  of  action,  sixteen  other  separate  causes  of 
action,  fourteen  of  which  were  promissory  notes  executed  by 
Heidel  to  various  parties,  and  by  them  transferred  to  Benedict, 
and  the  two  others,  respectively,  for  money-loaned  and  for  goods 
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sold  to  Heidel  by  other  parties  who  had  assigned  the  claims  to 
Benedict.  Benedict  also  made  a  motion  for  leave  to  amend  his 
affidavit  for  attachment,  so  that  the  statement  of  hia  causes  of 
action  would  conform  to  his  amended  complaint  When  tbe  mo- 
tions came  on  for  hearings  the  court  denied  Heidel's  motion  ta 
dissolve  the  attachment,  but  allowed  Benedict's  motion  to  amend 
his  affidavit 

Heidel  then  commenced  this  action,  his  contention  being  that 
the  entire  tract  was  exempt  as  his  homestead,  and  hence  was  not 
subject  to  attachment,  and  did  not  pass  by  his  assignment  for  the 
benefit  of  creditors.  Both  of  the  defendants  denied  that  the  whole 
tract  was  thus  exempt,  but,  as  against  each  other,  Benedict 
claimed  that  his  attachment  constituted  a  lien  on  the  nonezempt 
part  of  the  tract  prior  and  paramount  to  the  assignment  for  the 
benefit  of  creditors,  while  Habighorst  claimed  that,  as  to  the 
assignment,  the  attachment  was  discharged:  1.  By  force  of  the 
assignment  itself,  as  being  made  under  the  insolvent  law  of  1881; 
and  2.  Because  of  the  amendment  of  the  complaint  and  affidavit 
for  *^  attachment  substituting  entirely  different  causes  of  ac- 
tion after  the  rights  of  creditors  under  tiie  assignment  had  inter- 
vened. 

The  trial  court  held  that  Heidel  was  only  entitled,  as  a  home- 
stead, to  the  dwelling  and  the  land  on  which  it  was  situated,  not 
exceeding  in  size  the  average  sized  lots  in  Dayton's  addition;  and 
that  upon  the  remainder  of  the  trsct  Benedict's  attachment  con- 
stituted a  subsisting  lien,  paramount  to  Habighorst's  interest  un- 
der the  assignment    Both  Heidel  and  Habighorst  appealed. 

1.  We  are  of  opinion  that  the  decision  of  the  court  as  to  the 
extent  of  Heidel's  homestead  exemption  was  correct.  The  tract 
was  within  the  laid-ont  or  platted  .portion  of  an  incorporated 
city.  It  was  strictly  urban  in  character — a  fact  which  distin- 
guishes the  case  from  that  of  In  re  Smith's  Estate,  51  Minn. 
316,  relied  on  by  plaintiff's  coimsel.  It  is  almost  impossible  to 
construe  the  crude  provisions  of  our  homestead  law  without 
sometimes  resorting  to  what  might  seem  to  be  judicial  legislation, 
and  it  is  almost  equally  difficult  to  build  up  a  line  of  decisions 
that  will  always  be  strictly  logically  consistent  with  each  other; 
but  the  conclusion  arrived  at  by  the  trial  court  is  the  only  equi- 
table and  reasonable  one  under  the  facts  of  this  case.  It  is  not 
to  be  presumed  that^  the  legislature  intended  that  where  a  part 
of  the  platted  portion  of  an  incorporated  city,  strictly  urban  in 
character,  was  not  subdivided  into  lots  an  the  plat,  a  parly  might 
claim  an  exemption  to  the  extent  of  acres;   while  his  neighbor 
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across  the  street^  residing  on  a  block  of  exactly  tlie  same  kind  of 
property^  but  subdivided  on  the  plat  into  lota,  could  only  claim 
two  or  three  thousand  square  feet 

2.  Assuming  that,  as  between  the  parties  to  the  action,  the 
amendments  to  Benedict's  complaint  and  affidarit  for  attach- 
ment were  permissible,  yet  we  are  of  opinion  that  the  effect  of 
them  was  to  discharge  the  attachment  as  to  the  intervening 
rights  of  Habighorst,  and  the  creditors  whom  he  represents,  un- 
der the  assignment  The  amendment,  it  will  be  observed,  is  not 
of  matters  of  mere  form,  or  of  the  manner  of  stating  the  same 
cause  of  action,  but  is  a  substitution  of  entirely  different  causes 
of  action,  having  no  connection  with  that  set  up  in  the  original 
complaint  and  affidavit 

The  extent  of  the  right  of  amendment,  as  against  the  defend- 
ant in  an  action,  is  not  necessarily  by  any  means  the  extent  of  the 
right  ^^  of  amendment  as  against  third  parties  who  have  ac- 
quired intervening  rights  in  the  attached  property.  The  inter- 
Tening  rights  of  third  parties  are  quite  as  sacred  as  the  plaintiff's 
right  of  amendment  as  against  the  defendant  debtor.  The  courts 
have  likewise  generally  recognized  subsequent  attaching  cred- 
itors as  occupying  in  this  regard  a  more  favored  position  than 
Toluntary  purchasers,  so  that  some  amendments  which  would  be 
allowed  against  the  latter  would  be  held  to  discharge  the  attach- 
ment as  to  the  former;  and  it  seems  to  us  that  the  rights  of  cred- 
itors under  a  general  assignment  for  their  benefit  are  quite  as 
great  as  those  of  attaching  creditors.  The  authorities  seem  to 
be  practically  all  one  way  on  this  question,  and  we  have  found 
no  case  that  goes  anywhere  near  so  far  as  to  hold  that,  as  against 
creditors,  a  plaintiff  may  amend  by  substituting  an  entirely  dif- 
ferent and  distinct  caxise  of  action  for  the  one  stated  in  his  orig* 
inal  complaint  and  affidavit 

That  this  cannot  be  done  would  seem  on  principle  to  be  self- 
evident  Creditors,  under  this  assignment,  are  entitled  to  all  the 
surplus  that  is  left  after  satisfying  the  liens  upon  the  property 
existing  at  the  date  of  the  assignment  When  this  assignment 
was  made,  the  claim  upon  which  the  property  had  been  attached 
was  wholly  fictitious  and  unfounded.  Hence  no  recovery  could 
have  been  had  upon  it,  and  the  creditors  under  the  assignment 
would  have  secured  the  property  unencumbered.  But  by  this 
amendment,  made  after  the  rights  of  creditors  had  intervened, 
it  is  sought  to  secure  a  lien,  paramount  to  these  rights,  for  other 
debts  which  had  not  been  sued  on  at  all  at  the  date  of  the  assign- 
ment 
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With  one  exception,  all  the  cases  cited  by  counsel  for  Benedict 
relate  to  the  right  of  amendment  as  between  the  parties  to  the 
action,  and  hence  are  not  in  point  The  only,  case  where  &e 
rights  of  a  third  party  had  intervened  is  Tilton  ▼.  Cofield^  93 
U.  S.  163.  But  in  that  case  the  indebtedness  stated  in  the  orig- 
inal affidavit  and  declaration  was  upon  account  for  goods  sold 
and  delivered,  while  in  the  amended  affidavit  and  declaration  it 
was  upon  a  note  for  the  same  amount  given  to  balance  the  same 
account  set  forth  in  the  prior  proceedings  and  representing  the 
came  debt;  and  the  court  places  its  decision  expressly  upon  the 
ground  that,  while  the  description  of  the  cause  of  action  was 
changed,  yet  it  was,  in  view  of  equity  and  in  point  of  fact,  suV 
atantially  the  same  with  that  originally  ^^^  described.  The 
court  also  calls  attention  to  the  distinction^  already  alluded  to^ 
between  creditors  and  vohmtary  purchasers,  saying  that  the  ]»r- 
ties  in  that  case  ''are  not  subsequent  attaching  creditors,  nor 
creditors  at  all;  they  are  purchasers  lite  pendente.''  The  au- 
thorities upon  this  question  are  cited  in  Waples  on  Attachment^ 
section  145,  and  Drake  on  Attachment,  section  282,  et  seq.  Our 
conclusion  is,  that  the  attachment  was  discharged  as  to  the  aa- 
aignee,  Habighorst^  by  the  amendment  referred  to. 

It  appears  that,  before  this  action  was  commenced,  the  assignee 
liad  intervened  in  the  suit  between  Benedict  and  Heidel,  and 
made  a  motion  to  dissolve  the  attachment,  and  that  the  court 
denied  the  motion.  It  is  now  claimed  that,  under  this  decision, 
the  validity  and  priority  of  the  attachment  lien  is  res  judicata. 
But  it  is  well  settled  that  the  determination  of  a  motion  or  sum- 
mary application  is  not  res  judicata,  so  as  to  prevent  the  parties 
from  drawing  the  same  matters  in  question  again  in  tiie  more 
regular  form  of  an  action:  2  Black  on  Judgments,  sec  691; 
Kanne  v.  Minneapolis  etc.  Sy.  Co.,  33  Minn.  419. 

Upon  the  appeal  of  the  plaintiffs  the  order  appealed  from  is 
affirmed,  and  upon  the  appeal  of  defendant  Habighorat  the  order 
appealed  from  is  reversed. 

ON  BBHEARTNa. 

MITCHELL,  J.  The  application  for  a  reargument  is  de- 
nied; but  in  doing  so  it  is  proper  to  say  that  possibly  the  state- 
ment in  the  opinion,  that  ''the  determination  of  a  motion  or 
summary  application  is  not  res  judicata,  so  as  to  prevent  the  par- 
ties from  drawing  the  same  matters  in  question  again  in  the  more 
regular  form  of  an  action,*'  may  be  too  broad,  and  not  universally 
true  under  our  practice.  It  was  not  necessary  to  go  that  far  in 
this^ase.    The  case  of  Dwight  v.  St.  John,  25  N.  Y.  203,  relied 
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OIL  by  counsel,  as  qualified  and  limited  by  the  subsequent  case  of 
Biggs  V.  Pnrsell,  74  N.  Y.  870,  only  goes  to  the  extent  of  holding 
that  in  the  case  of  an  order  affecting  a  substantial  right,  and  ap- 
pealable when  a  full  hearing  has  been  had  on  a  oontroYerted  qnea^ 
tion  of  fact,  the  decision  of  a  point  actually  litigated  upon  th» 
motion  is  an  adjudication  binding  upon  the  parties,  and  con- 
clusiye  to  that  extent 

^''^^  In  the  present  case,  it  appears  from  the  memorandum  of 
the  trial  judge  that  the  only  question  which  Habighorst,  as  in- 
tervener, was  permitted  to  litigate,  was  whether  the  assignment 
hy  Heidel  to  him  for  the  benefit  of  creditors  was  xmder  the  in- 
solvent law  of  1881,  and  hence  ipso  facto  worked  a  dissolution 
of  the  Benedict  attachment.  The  court  held  that  it  was  merely 
a  common-law  assignment,  and  therefore  did  not  ipso  facto  dis- 
Bolve  the  attachment;  and  this  was  the  only  question  litigated 
or  decided  on  the  motion.  Hence,  under  any  rule,  the  questions 
decided  by  us  were  not  res  judicata  by  the  order  denying  the 
motion. 


HOMESTBAD.— The  usual  tests  of  a  homestead  are  use  and 
value,  without  limitation  as  to  quantity:  Gregg  y.  Bostwick,  33  Gal. 
220;  01  Am.  Dec.  637;  monographic  note  to  Pryor  y.  Stone,  70  Am. 
Dec.  344-353^  on  what  may  be  exempt  as  a  homestead. 

PLrBADING— AMENDMENT.—A  different  cause  of  action  cannot 
be  introduced  by  way  of  amendment:  See  monographic  note  to 
Flanders  y.  Cobb,  51  Am.  8t  Rep.  414,  415,  on  what  amendments  to 
pleadings  are  not  admissible  because  tbey  cbange  the  cause  of  ac- 
tion. 

ATTACHMENT— DISSQLUTION  OF,  BY  AMENDMENT  OF 
DEGLARATION.— Where  it  does  not  appear  that  the  amended  dcc« 
laration  is  for  any  cause  of  action  different  from  the  original  dec- 
laration, or  that  it  Yaries  from  Ir  in  any  essential  particular, 
the  court  cannot  determine  what  amendments  or  alterations  of  the 
original  writ  will  discharge  the  property  taken  thereon.  If  the  de- 
fendant relies  on  any  such  Yariance,  he  should  point  it  out:  Lowry 
V.  Cady,  4  Vt  504;  24  Am.  Dec.  628. 

MOTIONS  AND  ORDER&-RBS  JUDICATA.— The  doctrine  of 
res  Judicata  is  applicable  only  to  those  judgments,  decrees,  or  orders 
of  record,  whlcb  are  so  far  material  and  final  that  a  reYlew  thereof 
may  be  had  through  the  ordimiry  prooediire.  such  as  appeals  or  writs 
or  error.  The  granting  or  refusing  of  otber  applications  or  motious 
does  not  necessarily  preYent  a  subsequent  renewal  thereof  upon  Ihe 
same  or  different  grounds,  when  jurisdiction  oYer  the  subject  matter 
remains  in  the  same  tribunal:  Rockwell  y.  District  Court,  17  Col.  118; 
81  Am.  St.  Rep.  265.  Generally,  the  doctrine  of  res  judicata  is  not 
applicable  to  motions  In  the  course  of  practice:  Chichester  y.  Cande» 
3  Cow.  39;  15  Am.  Dec.  238;  Benz  y.  Hines,  3  Kan.  390;  89  Am.  Dee. 
594,  and  note;  monographic  note  to  Lea  y.  Lea.  96  Am.  Dec.  778. 
on  what  facts  are  not  res  judicata,  though  apparently  found  by  the 
court;  but  orders  made  upon  motions,  petitions,  or  rules  affecting 
substantial  rights,  and  from  which  an  appeal  lies,  if  the  matter  in 
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qnestlon  bnm  beea  fully  tried,  are  as  concluslre  upon  the  Issues  nee* 
essarlly  decided  as  are  final  Jud^rnients  or  decrees:  Burner  r.  Hev- 
ener,  84  W.  Va.  774;  26  Am.  St  Rep.  94a  An  order  dlscharglas  s 
writ  of  attacliment  after  a  full  hearing  Is  appealable  either  befocs 
or  after  Judgment  upon  the  main  issue  in  the  case.  Such  order  is 
conclualve  of  all  matters  adjudicated  thereby:  Hall  t.  Hsrcis,  1  8. 
I>ak.  279;  d6  Am.  St  Bep.  780. 


HoHL  t;.  GhioagOi  Milwaukee  &  St.  Paul  Bail- 
way  Company. 

{n  MnnfiMTA,  S21.] 

RAILROADS- CARS  AS  TO  ANIMALS  AT  GROSSING— BB- 
STRAINT  BY  OWNBR.— There  is  a  clear  distinction  as  to  the  meas- 
ure of  care  which  a  railway  company,  at  a  highway  crossing,  owes 
to  the  owner  of  domestic  animals  who  voluntarily  permits  them  to 
go  at  large,  in  riolation  of  a  law  prohibiting  them  from  going  at 
large  upon  the  highway,  and  one  who  uses  due  diligence  to  restraio 
them. 

RAILROADS-DUTY  TO  SIGNAL— ANIMALS  AT  CROSS- 
ING.—It  is  the  general  duty  of  a  railway  company  to  obserre  due 
care  in  the  movement  of  its  trains  over  a  highway  crossing,  and  to 
give  the  statutory  signals  in  order  to  secure  so  far  as  may  be  doue 
by  the  exercise  of  ordinary  care,  the  safety  of  domestic  animals  law- 
fully upon  the  highway. 

RAILROADS— ANIMALS  AT  CROSSING,  WHEN  TRES- 
PASSERS.—Even  where  domestic  animals  are  not  permitted  to  mn 
at  large  it  is  only  where  the  owner  suffers  or  i)ermlts  his  sinlmals  to 
go  at  large  that  as  to  him  they  may  be  treated,  by  a  railway  com- 
l^ny  at  a  highway  crossing,  as  trespassers  upon  the  highway. 

RAILROADS— KILLING  ANIMALS  AT  CROSSING— WHEN 
LIABLE.— If  plalntiiTs  colt,  without  his  fault,  escapes  from  his 
premises,  and  goes  upon  the  public  highway,  in  a  town  wherein  do- 
mestic animals  are  not  permitted  to  run  at  large,  and  is  killed  at  a 
crossing  thereof  by  a  railroad  locomotive,  through  the  negligence  of 
the  servants  of  the  railroad  company  in  charge  of  such  locomotive, 
the  colt,  so  far  as  the  conduct  of  the  company  is  concerned.  In  the 
cranagement  of  its  train,  must  be  regarded  as  having  been  lawfully 
Qpon  the  highway,  and  the  company  is  liable  for  killing  it 

ILAILROADS— KILLING  ANIMALS  AT  CROSSING— BVI- 
DBNCE  ADMISSIBLE.— In  an  action  by  the  owner  of  a  colt  against 
a  railway  company  for  negligently  killing  the  colt  at  a  highway  cross- 
ing. In  a  town  wherein  domestic  animals  are  not  permitted  to  run  at 
large,  evidence  tending  to  show  that  the  animal  had  escaped  from  Its 
Indosure  without  the  fault  of  the  owner  Is  material  and  admissible. 

RAILROADS— KILLING  ANIMALS  AT  CROSSING— RE- 
QUESTS FOR  INSTRUCTIONS.— In  an  action  by  the  own^  of  a 
colt  against  a  railway  company  for  negligently  killing  the  colt  at  a 
lilghway  crossing,  in  a  town  wherein  domestic  animals  are  not  per- 
mitted to  run  at  large,  the  defendant's  special  requests  for  Instroe* 
tlons  to  the  jury  which  ignore  the  question  of  plaJntHTs  responsi- 
bility for  the  animal  being  upon  the  highway  are  correctly  denied. 
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INBTBUCTIONS-FUBTHBB  AND  MORB  BPnCIFIC— If 
there  is  any  reftaon  to  apprehend  that  Instmctloni  glren  are  not 
flUjOOclently  ffpecUCt  further  end  more  speciilc  inatmctiona  should  be 
reQaeated. 

RAII4BOADS-ANIMALS  AT  OROSSINQ— FAJLtJBBS  TO 
SIG'NAIi  AS  BVIDBNOB  OF  NBGLIGBNOR— A  failure  to  comply 
with  a  statute  requiring  a  railroad  company  to  give  signals  at  a 
highway  crossing  Is  evidence  of  negligence  againsr  the  company. 
In  an  action  against  It  for  negligently  killing  a  colt  at  a  highway 
«ro8siii^,  in  a  town  wherein  domestic  animals  are  not  per- 
mitted to  mn  at  large. 

RAIIiROADS-CAUSB  OF  KILLING  ANIMALS  AT  GROSS- 
ING IS  QUESTION  FOR  JURY.— If  a  railroad  locomotlre  mns  over 
aed  klUs  a  colt  at  a  highway  crossing,  without  baring  given  the 
aignalB  required  by  statute,  the  question  as  to  whether  such  omis- 
sion was  the  cause  of  the  accident  or  not  Is  one  for  the  jury. 

W.  B.  Duxbury,  for  the  appellant 

E.  H.  Smalley,  for  the  respondent. 

»»  STABT,C.  J.  Action  to  recover  the  value  of  a  colt  kUled 
at  a  highway  crossing  in  the  town  of  Hokah,  Houston  county,  on 
the  night  of  September  27,  1893,  by  being  struck  by  defendant's 
railway  train.  Verdict  for  the  plaintiff,  and  from  an  order  deny- 
ing its  motion  for  a  new  trial  the  defendant  appealed.  The  as- 
signments of  error  may  be  included  in  two  general  questions: 
1.  Was  the  colt  unlawfully  at  large  upon  the  highway  when 
killed?     2.  Is  the  verdict  sustained  by  the  evidence? 

1.  It  is  practically  conceded  that  l^e  colt  was  killed  by  being 
struck  by  a  locomotive  in  charge  of  the  defendant's  servants,  at  a 
*^  highway  crossing  in  the  town  of  Hokah,  wherein  domestic 
animals  were  not  permitted  to  run  at  large;  or,  in  other  words, 
the  common-law  rule  on  this  subject  was  in  force  at  this  time  at 
the  locus  in  quo.  The  verdict  establishes  the  fact  that  the  stat- 
utory signals  required  by  the  General  Statutes  of  1894,  section 
6637,  were  not  given  by  such  servants  or  any  of  them. 

It  is  claimed  by  the  defendant  that  the  colt  was  unlawfully 
upon  the  highway,  and  a  trespasser  on  its  track,  and  therefore  it 
owed  no  duty  of  care  as  to  the  safety  of  the  colt,  and  was  not  re- 
quired to  comply  with  the  statute  as  to  ringing  the  bell  and  blow- 
ing the  whistle,  until  it  was  actually  discovered  on  or  near  the 
track.  If  it  is  true  that  the  colt  was  unlawfully  on  the  highway 
where  the  railway  crossed  it,  the  conclusion  claimed  by  defend- 
ant necessarily  follows,  under  the  rule  estabh'shed  by  the  repeated 
decisions  of  this  court;  but  whether  or  not  the  colt  was  lawfully 
on  the  highway,  as  against  the  defendant,  means  nothing  more 
than  that  it  was  there  under  such  circumstances  as  entitled  its 
owner^  the  plaintiff,  to  have  the  required  signals  given,  and  the 
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observanoe  of  due  care  in  the  premises  on  the  part  of  the  defend- 
ant's serrants  in  the  management  of  the  railway  tndn. 

Whether  or  not  domestic  animals,  where  they  axe  not  permitted 
by  Yote  or  by  law  of  the  town  to  go  at  large  are  xmlawfnlly  on 
the  highway,  so  as  to  exonerate  railway  companies  from  liability 
to  the  owners  for  their  injury  at  highway  crossings  by  the  negli- 
gence of  the  servants  of  the  railway  companies  in  not  seasonably 
discovering  and  averting  the  peril  to  the  animals,  depends  npon 
the  conduct  of  their  owner.  In  its  last  analysis,  the  question 
is,  whether  or  not  the  owner  of  the  animals  was  guilty  of  negli- 
gence in  their  management,  whereby  they  escaped  and  went  upon 
the  highway.  If  the  owner  of  such  aniTnals  has  not  kept  them 
within  his  own  inclosure,  when  he  might  have  done  so  by  proper 
care,  he  cannot  recover  from  a  railway  company  for  running  over 
them  at  a  highway  crossing  without  first  showing  that  the  train 
was  carelessly  managed,  or  some  statutory  duty  was  omitted  after 
the  animals  were  discovered  upon  or  near  the  tracks  whereby  they 
were  injured. 

In  such  a  case,  the  animals  are  unlawfully  at  large  by  reason  of 
the  fault  of  their  owner,  and  the  duty  of  the  railway  company  to 
exercise  care  as  to  their  safety  does  not  commence  until  they  aie 
•**  actually  discovered.  But,  on  the  other  hand,  where  such  an- 
imals escape  from  their  inclosure  through  no  fault  of  their  owner 
and  go  npon  the  highway,  whatever  may  be  their  status  as  to  the 
public,  they  are,  as  to  the  duty  of  the  railroad  company  to  exer- 
cise care  in  the  running  of  its  trains  over  the  highway  crossing,  to 
be  regarded  as  lawfully  upon  the  highway,  and  not  as  trespassers. 
There  is  a  clear  distinction  as  to  the  measure  of  care  which  the 
railway  company  owes  to  the  owner  of  domestic  animals  who 
voluntarily  permits  them  to  go  at  large  and  one  who  uses  due  dih- 
gence  to  restrain  them.  It  is  the  general  duty  of  a  railway  com- 
pany to  observe  due  care  in  the  movement  of  its  trains  over  a 
highway  crossing,  and  to  give  the  statutory  signals  in  order  to 
secure,  so  far  as  may  be  done  by  the  exercise  of  ordinary  care,  the 
safety  of  domestic  animals  lawfully  upon  the  highway:  Fritz  v. 
First  Division  etc.  R.  R.  Co.,  22  Minn.  404;  Palmer  v.  St  Paul 
etc.  R.  R.  Oo.,  38  Minn.  415. 

Now,  to  place  the  owner  of  such  animals,  where  they  escape 
from  his  control  through  no  fault  of  his  own,  outside  of  this  rule 
and  the  pale  of  the  law,  and  make  his  misfortune  the  justification 
of  the  railway  company  for  its  negligence  and  disregard  of  the 
laws  of  the  state,  would  violate  the  simplest  principles  of  jus- 
tice and  morality.    A  brief  reference  to  the  anthorities  will  in* 
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dicote  that^  if  the  plaintiff  exercised  ordinary  care  in  keeping 
his  colt  within  his  custody  and  control,  he  did  all  that  the  law  re- 
quired  him  to  do,  and  was  guilty  of  no  fault  which  could  affect 
his  right  to  recover  in  this  case,  and  that,  as  to  &e  conduct  of  the 
defendant  in  the  management  of  its  train,  his  colt  must  be  re- 
garded as  having  been  lawfully  in  the  highway.  It  is  only  where 
the  owner  suffers  or  permits  his  animals  to  go  at  large  that  as  to 
him  they  may  be  treated  as  trespassers  upon  the  highway. 

In  the  case  of  Locke  t.  First  Division  etc.  By.  Co.,  15  Minn. 
tSZ  (350),  the  plaintiff  allowed  or  suffered  his  cow  to  go  at  large, 
and  she  was  killed  by  the  defendant's  locomotive  at  a  crossing, 
and  it  was  held  that  the  cow  was  unlawfully  at  large,  and  that 
the  burden  was  upon  the  owner  to  show  that  the  train  was  care- 
lessly managed  after  the  cow  was  discovered  upon  or  near  the 
track,  and  the  court  expressly  says  that  this  rule  applies  to  an 
owner  who  has  not  kept  his  animals  within  his  own  inclosure 
when  he  might  have  done  so  by  proper  care.  In  all  the  cases 
which  follow  Locke  v.  First  Division  etc.  By.  Co.,  15  Minn.  283 
(350),  ••*  the  animals  were  at  large  by  reason  of  the  fault  of 
their  owners.  Thus  in  the  case  of  Witherell  v.  Milwaukee  etc. 
By.  Co.,  24  Minn.  410,  the  animal  was  on  the  track  by  the  fault 
of  the  owner.  Such  was  also  the  case  of  Palmer  v.  Northern  Pac. 
By.  Co.,  37  Minn.  223,  5  Am.  St.  Bep.  839.  The  horse  killed 
was  running  at  large  and  wrongfully  in  the  highway.  The  horse 
could  do  no  wrong,  but  its  owner  could,  by  permitting  it  to  run 
at  large  in  the  highway.  In  Stacey  v.  Winona  etc.  B.  B.  Co.,  42 
Minn.  158,  the  cattle  were  permitted  to  go  into  an  unfenced  corn- 
field, whence  they  wandered  upon  the  highway  crossing,  and  were 
HDed  by  defendants  railway  train;  they  were  at  large  by  the 
fault  of  their  owner,  and  therefore  wrongfully  in  the  highway, 
and  Locke  v.  First  Division  etc.  By.  Co.,  15  Minn.  283  (350),  was 
properly  followed. 

On  the  other  hand,  in  the  case  of  Palmer  v.  St.  Paul  etc.  B.  B. 
Co.,  38  Minn.  415,  so  far  as  it  appears,  the  animals  were  lawfully 
in  the  highway,  and  were  killed  by  defendant's  railway  train  at 
the  crossing,  and  it  was  held  that  evidence  tending  to  show  that 
the  statutory  signals  were  not  given  was  competent  to  show  neg- 
ligence on  the  part  of  the  defendant.  In  the  case  of  Fawcett 
V.  York  etc.  By.  Co.,  16  Q.  B.  610,  the  plaintiff's  horses  escaped 
from  their  inclosure,  and  went  upon  the  highway  crossed  by  the 
defendant's  railway  track,  and  were  killed  by  reason  of  the  fail- 
ure of  the  defendant  to  comply  with  the  statute  as  to  keeping 
certain  gates  closed.    Plea  that  the  horses  were  unlawfully  upon 
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the  highway,  and  it  was  held  that,  whatever  may  haye  been  ths 
case  as  against  the  public,  the  horses  were  lawfully  in  the  high- 
way as  to  the  railway  company.  The  cases  of  Isbell  y.  Nev 
York  etc.  E.  R.  Co.,  27  Conn.  393;  71  Am.  Dec.  78^  Bulkley  t. 
New  York  etc.  R.  R.  Co.,  27  Conn.  479,  and  Towne  v.  NashxiA 
etc.  R.  R.  Co.,  124  Mass.  101,  fully  sustain  the  proposition  that, 
where  domestic  animals  escape  from  their  inclosure  without  the 
fault  of  their  owner,  they  are  not  to  be  regarded  as  unlawfully 
running  at  large  in  an  action  against  a  railroad  company  for  in- 
juries to  them  by  its  negligence:  See,  also,  Parker  t.  Lake  Shoie 
etc.  Ry.  Co.,  93  Mich.  607. 

The  case  of  North  Pennsylyania  Ry.  Co.  v.  Rehnmn,  49  Pa.  St 
101,  88  Am.  Dec.  491,  does  not  recognize  the  distinction  we  hare 
suggested,  and  states  the  rule  absolutely  that  the  owner  of  domes- 
tic ain'malfl  must,  at  his  peril,  keep  them  upon  his  own  land,  and, 
if  they  escape,  eyen  without  •**  his  fault,  and  go  upon  the  high- 
way, and  are  injured  at  a  railway  crossing,  by  the  negligence  of 
the  company,  he  cannot  recover  from  it,  unless  such  injury  was 
the  result  of  the  gross  negligence  or  willful  mischief  of  the  com- 
pany or  its  servants.  This  is  a  wrong  application  of  the  common- 
law  rule  that  every  man  must,  at  his  peril,  keep  his  domestic  an- 
imals upon  his  own  premises;  for  while  it  is  true  that,  if  thej 
escape  and  injure  the  person  or  property  of  another,  the  owner 
is  liable  for  the  actual  damages  caused  by  them,  without  reference 
to  the  fact  that  they  escaped  without  fault  on  his  part,  yet,  when 
a  defendant  seeks  to  be  exonerated  for  an  injury  to  them  caused 
by  its  negligence,  the  question  whether  they  were  at  large  with- 
out the  fault  of  their  owner  becomes  materiaL  If  we  are  correct 
in  this,  it  follows  that  evidence  on  the  trial  of  this  case  tending 
to  show  that  the  colt  escaped  from  its  inclosure  without  the  fault 
of  the  plaintiff  was  material,  and  that  the  def  endanf  e  objections 
thereto  were  properly  overruled;  also,  that  its  special  requests  for 
instructions  to  the  jury  were  correctly  denied,  because  they  ig- 
nored the  question  of  the  plaintiff's  responsibility  for  the  colt 
being  upon  the  highway. 

2.  If,  as  claimed  by  the  defendant,  there  is  no  evidence  in  the 
case  that  the  defendant's  alleged  negligence  was  the  proximate 
cause  of  the  killing  of  the  colt,  or  if  the  court  assumed  in  iti 
instructions  that  if  it  was  a  fact  that  the  colt  was  killed  by  the 
locomotive,  and  the  statutory  signals  were  not  given,  the  defend- 
ant would  be  liable,  the  verdict  cannot  stand.  We  have  exam- 
ined the  record  as  to  each  of  these  points,  and  find  that  the  court 
did  not  60  assume,  but  did. submit  the  question  to  the  jury 
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whether  or  not  the  alleged  acts  and  omissions  of  the  defendant'! 
seirants  in  charge  of  the  train  caused  the  injury  complained  of. 
The  defendant  should  have  requested  further  and  more  specific 
instructions  on  this  point,  if  there  was  any  reason  to  apprehend 
that  those  given  were  not  sufficiently  specific.  It  is  to  be  ob- 
served that  the  only  exception  to  this  part  of  the  charge  was  in 
these  <words:  '^The  defendant  excepts  to  that  portion  of  the 
charge  of  the  court  with  reference  to  the  giving  of  the  signals 
for  the  crossing/* 

It  was  the  duty  of  the  engineer  in  charge  of  the  locomotive  in 
this  case  to  give  the  signals  at  the  crossing  or  cause  them  to  be 
given.  A  failure  to  do  so  is  a  misdemeanor:  Gen.  Stats.  1894, 
sec.  6637.  It  is  **®  not  the  province  of  the  court  to  ingraft 
upon  this  statute  any  limitations  not  necessarily  implied  from 
the  language  used,  and,  inasmuch  as  the  giving  of  such  signals 
has  a  tendency  in  some  cases  to  frighten  animals  from  the  rail- 
way track>  we  must  presume  that  this  was  one  of  the  results  in- 
tended to  be  secured  by  the  enactment  of  the  law;  hence  an 
omission  to  comply  with  the  statute  in  this  case  was  evidence  of 
negligence  on  the  part  of  the  defendant,  but  whether  such  omis- 
sion was  the  cause  of  the  accident  or  not  was  a  question  for  the 
jury:   Palmer  t.  St.  Paul  etc.  R.  R.  Co.,  38  Minn.  415. 

We  are  of  the  opinion,  that  the  evidence  in  this  case,  although 
in  some  particulars  it  was  confiicting^  and  in  others  somewhat 
obscure,  is  sufficient  to  justify  a  finding  by  the  jury  to  the  effect 
that  the  colt  was  upon  the  highway  crossing  without  the  fault  of 
the  plaintiff,  and  was  killed  by  the  negligence  of  the  defendant  in 
the  respects  complained  of,  and  that  it  is  sufficient  to  sustain 
the  verdict. 

Order  affirmed. 

RAILROADS— KIIiMNO  ANIMALS  ON  TRACK.— In  an  action 
against  a  railroad  company  for  damages  for  killing  animals,  a  dis- 
tinction Is  to  be  made,  in  determining  wlietber  plaintiffs'  negligence 
would  preclude  his  recovery,  between  the  case  of  an  owner  whose 
cattle  escape  from  his  inclosure  and  stray  upon  a  railroad  against 
his  will,  and  that  of  one  who  yoluntarily  permits  them  to  go  there, 
or  to  range  In  i>lace&  where  It  is  probable  that  they  will  do  so: 
Chicago  etc.  Ry.  Co.  t.  Goss,  17  Wis.  428;  84  Am.  Dec.  766,  and 
note.  Compare  Tonawanda  R.  R.  Co.  y.  Hunger,  6  Denio,  266;  40 
Am.  Dec.  239. 

PULLER  INSTRUCTIONS  MUST  BB  RBQUESTBD:  State  ▼• 
Harrison,  06  Vt  628;  44  Am.  St  Rep.  864. 
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SXBOUnON  —  WRONGFUL  SEllZURB -"  BJOMOTfl  DAM- 
'AG1D8.— After  part  of  a  merchant's  stock  of  goods  has  been  wrong- 
foily  levied  npon,  seised,  and  carried  away  by  virtne  of  a  writ  of 
execntion*  the  loss  resulting  to  him  by  reason  of  his  inability  to 
continue  business,  and  his  being  compelled  to  sell  the  remainder  of 
his  stock  for  less  than  its  value,  is  too  remote  a  consequence  of  such 
wropgful  levy  and  seizure  to  form  the  basis  of  an  assessment  for 
damages. 

EXECUTION  —  WRONGFUL  SEIZURE  —  REMOTE  DAM. 
AGES— LOSS  OF  PROFITS.— Though  part  of  a  merchant's  stock  of 
goods  is  wrongfully  levied  upon,  seized,  and  carried  away,  by  vir- 
tue of  a  writ  of  execution,  damages  caused  by  the  loss  of  future 
profits,  occasioned  by  the  business  being  broken  up,  are  too  specula- 
tive, remote,  and  uncertain  to  be  allowed. 

EXECUTION  —  MISNOMER  OF  DEFENDANT  —  AMEND- 
MENT.—Though  the  true  name  of  the  defendant  nowhere  appears 
Jn  the  proceedings  of  an  action,  or  Judgment,  or  any  name  by  which 
he  was  e^v  known,  yet,  in  a  collateral  proceeding,  his  true  name 
may  be  stated,  and  he  may  be  connected  with  the  judgment  by 
proper  averments. 

EXECUTION  —  JUSTIFICATION  —  MISNOMER  OP  DE- 
FENDANT—AMENDMENT.- If  a  person  is  sued  by  a  wrong  Chris- 
tian name,  by  which  he  was  never  known,  and  his  true  name  no- 
where appears  in  the  proceedings,  though  they  are  otherwise  regular, 
and  Judgment  by  default  is  obtained,  under  which  execution  is  lev- 
ied, such  Judgment,  In  an  action  by  the  defendant  against  tbe  sher- 
iff and  his  deputy  for  wrongfully  carrying  away  and  converting  the 
property,  Is  not  absolutely  void.  It,  and  all  of  the  proceedings,  may 
be  amended  by  a  direct  proceeding  for  that  purpose,  but  neither 
the  Judgment  nor  the  execution  can  be  used  for  the  purpose  of  Jus- 
tification until  they  have  been  amended. 

Handlan  &  MacGregor  and  Frjberger  &  Johanson,  for  the  ap- 
pellants. 

Crocker  &  Crandall,  for  the  respondent. 

»»»  CANTY,  J.  This  is  an  action  against  the  sheriff  of  St 
Louis  county  and  his  deputy  for  wrongfully  carrying  away  and 
converting  to  their  own  use  a  part  of  plaintiff's  stock  of  grocer- 
ies, of  the  value  of  ninety-three  dollars.  It  is  also  alleged  in  the 
complaint  that  plaintiff  was  engaged  in  the  business  of  keeping  a 
grocery  store,  and  that,  by  ***  reason  of  said  wrongful  acts  of 
defendants  his  credit  was  destroyed,  his  business  broken  up,  and 
he  was  obliged  to  sell  the  rest  of  his  stock  for  leas  than  its  value. 
He  alleges  that  by  reason  thereof  he  was  damaged  in  the  sum  of 
nine  hundred  dollars.  On  the  trial  before  the  court  without  a 
jury,  the  court  found  for  plaintiff,  and  found  *'that  the  value 
of  said  goods  so  taken  by  said  Ole  J.  Klippen  [the  deputy],  as 
aforesaid^  was  the  sum  of  ninety-three  dollars,  that  by  reason  of 
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the  taking  of  said  goods  from  ibe  store  of  said  plaintiff,  as  afore- 
said, the  plaintiff  was  damaged  in  the  sum  of  two  hundred  and 
ninety-three  dollars/'  and  ordered  judgment  for  plaintiff  for 
that  sum.  From  an  order  denying  their  motion  for  a  new  trial, 
defendants  appeal. 

1.  On  the  trial,  plaintiff  waa  permitted,  against  objection,  to 
proYe  that  after  defendants  had  so  taken  away  a  part  of  his  goods, 
he  was,  by  reason  thereof,  unable  to  continue  his  buaineas,  and 
Bold  a  portion  of  the  balanoe  of  his  goods,  worth  one  hundred 
mnd  seyenty-six  dollars,  for  ninety-nine  doUars,  which  was  the 
beet  price  he  could  get  for  them,  and  that  by  reason  thereof  he 
lost  seventy-seyen  dollars.  It  was  error  to  oyerrule  this  objection 
and  receiye  this  eyidence.  Such  damages  are  too  remote  to  con- 
stitute the  basis  of  recoyery,  and  there  was  no  proof  of  malice  or 
bad  faith  on  which  punitiye  damages  could  be  awarded. 

2.  The  court  allowed  plaintiff,  against  objection,  to  proye  loes 
of  future  profits,  caused  by  the  business  being  broken  up,  as  he 
claims,  by  the  taking  and  carrying  away  of  said  ninety-nine  dol- 
lars' worth  of  goods  out  of  a  stock  worth  three  hundred  and 
twenty-four  dollars.  This  was  error.  It  is  well  settled  that  dam- 
ages for  the  loss  of  such  future  profits  are  too  speculatiye,  remote, 
and  uncertain  to  be  allowed:  Simmer  y.  St  Paul,  23  Minn.  408; 
Cushing  y.  Seymour,  30  Minn.  301;  O'Neill  y.  Johuson,  53  Mian. 
439;  39  Am.  St  Bep.  615;  Williams  y.  Wood,  55  Minn.  323. 
There  may  be  cases  where  a  mercantile  business  is  so  well  estab- 
lished, its  profits  so  uniform  and  certain  and  subject  to  so  few 
contingeucies,  that  the  doctrine  of  Goebel  y.  Hough,  26  Minn. 
252,  will  apply,  but  they  are  rare.    This  is  not  such  a  case. 

3.  Defendants  sought  to  justify  the  taking  of  plaintiff's  goods 
under  an  execution  iseued  out  of  the  municipal  court  of  Duluth 
against  Charles  Casper,  whom  they  alleged  to  be  the  same  person 
as  this  plaintiff.  It  appears  by  the  eyidence  that  one  Messick 
and  ^"^  one  Macauley,  intending  to  bring  an  action  in  said 
municipal  court  against  this  plaintiff,  eeryed  on  him  a  sum- 
mons and  complaint,  in  which  the  name  of  the  defendant  was 
written  '*CharW  Casper,  while  his  true  name  is  ''Christian" 
Gasper.  Thereafter,  judgment  was  entered  in  that  action  against 
him  as  Christian  Casper,  by  default,  for  the  recoyery  of  the  sum 
of  seventeen  dollars  and  sixty-four  cents,  and  execution  was  is- 
sued thereon  against  him  by  the  same  name,  under  which  defend- 
ants made  said  leyy  and  took  said  goods.  On  the  trial  of  this  ac- 
tion, Casper  admitted  that  said  summons  was  personally  served 
on  him,  and  that  he  was  indebted  to  Messick  and  Macauley  in  a 
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small  amount^  but  he  denies  that  the  amount  is  as  much  as  they 
claimed  in  that  action.  He  did  not  appear  in  that  action,  and 
his  true  name  is  nowhere  stated  in  the  proceedings.  The  courts 
in  effect^  found  that  he  was  never  known  by  the  name  of  Charies 
Casper.  On  the  authority  of  Atwood  y.  Landis,  22  Minn.  558, 
the  court  held  that  the  execution,  and  all  the  proceedings  in  that 
action,  were  null  and  yoid,  and  no  protection  tx)  these  defendants. 

The  case  of  Atwood  t.  Landis,  22  Minn.  558,  is  opposed  to  the 
great  weight  of  authority,  by  which  it  is  held  that  such  a  judg- 
ment is  valid,  and  that  in  all  future  litigation  the  true  name  of 
the  defendant  may  be  stated,  and  he  may  be  connected  with  the 
judgment  by  proper  averments:  Crawford  v.  Satchwell,  2 
Strange,  1218;  Oakley  v.  Giles,  3  East,  167;  Smith  v.  Patteiv 
6  Taunt  115;  Fitzgerald  v.  Salentine,  10  Met  436;  Parry  v. 
Woodson,  33  Mo.  347;  84  Am.  Dec.  51;  First  Nat  Bank  v. 
Jaggers,  31  Md.  38;  100  Am.  Dec.  53;  Lafayette  Ins.  Co.  v. 
French,  18  How.  404;  Waldrop  v.  Leonard,  22  S.  C.  118;  Bloom- 
field  Ry.  Co.  Y.  Burress,  82  Ind.  83;  Ouinard  v.  Heysinger,  15 
111.  288;  Pond  v.  Ennis,  69  111.  341;  Welsh  v.  Kirkpatrick,  30 
Cal.  203;  89  Am.  Dec.  85;  Sutter  v.  Cox,  6  CaL  415;  1  Black  on 
Judgments,  sec.  213.  Outside  of  a  few  supreme  court  caaes  in 
New  York,  and  the  case  of  Cole  v.  Hindson,  6  Taan  Bep.  234, 
Atwood  V.  Landis,  22  Minn.  558,  is  supported  by  but  little  au- 
thority. Besides,  it  is  not  sound  in  principle.  There  are  many 
other  defects  in  process  and  proceedings  just  as  radical  aa  that 
of  a  misnomer  of  the  defendant  which  are  held  to  be  amendable. 
At  the  same  time,  such  a  misnomer  often  has  a  tendency  to  mia- 
lead  the  defendant,  which  no  other  defect  in  the  process  would 
be  likely  to  have;  and  when  it  appears  in  such  a  case  that  the 
defendant  has  been  misled,  the  court  might  abuse  its  discretion 
by  ordering  an  amendment,  after  default  ^'"^  and  entry  of  judg- 
ment, without  giving  the  defendant  leave  to  answer  and  de- 
fend. 

While,  in  oior  opinion,  the  doctrine  is  not  sound  which  holds 
that  such  a  judgment  is  absolutely  void,  and  cannot  be  amended, 
neither,  in  our  opinion,  is  the  doctrine  sound  which  holds  that 
such  a  judgment  is  in  all  respects  valid,  and  needs  no  amend- 
ment It  is  held  by  the  great  weight  of  authority  that,  thou^ 
the  true  name  of  the  defendant  nowhere  appears  in  the  proceed* 
inp  or  judgment,  or  any  name  by  whioh  he  was  ever  known,  yet 
in  a  collateral  proceeding  his  true  name  may  be  stated,  and  he 
connected  with  the  judgment  by  proper  averments. 

Sx>eaking  for  myself,  it  seems  to  me  that  in  principle  this  is 


Jnnei  1896.]  Caspbb  v.  Klippen.  607 

attaddng  collaterally  the  judgment  which  appears  to  exiBt,  and 
proving  by  parol  evidence  a  judgment  which  exists  only  in  parol. 
In  the  sunmions  and  return  of  service  of  the  same  the  name  of 
the  defendant  is  John  Brown.  In  a  collateral  proceeding,  you 
contradict  the  summons  and  return,  and  show  that  the  service 
was  in  fact  made  on  John  Smith,  and  he  is  the  man  who  is  in- 
tended by  the  name  "John  Brown'*  in  the  summons,  although 
he  never  was  known  by  that  name.  If  the  record  imports  abso- 
lute verity,  how  can  you  do  this?  Even  where  the  record,  on  its 
face,  affirmatively  shows  want  of  jurisdiction,  it  is  held  that  it 
imports  absolute  verity,  and  in  a  collateral  proceeding  cannot 
be  contradicted  by  showing  facts  which  would  establish  jurisdic- 
tion: Freeman  on  Judgments,  sec.  125;  Ainge  v.  Corby,  70  Mo. 
267;  Hahn  v.  Kelly,  34  Cal.  391;  94  Am.  Dec  742.  We  are  all 
of  the  opinion  that  Atwood  v.  Landis,  22  Minn.  558,  should  be 
overruled. 

But  while  we  are  of  the  opinion  that  the  court  in  fact  had 
jurisdiction  in  the  action  in  which  the  judgment  here  in  ques- 
tion was  rendered,  yet  that  judgment,  and  all  of  the  proceedings 
in  that  action,  were  so  defective  that  the  judgment  was  abortive, 
and  could  not  be  put  in  evidence  in  this  action  to  juatify  the 
seizure  of  Casper's  property  until  the  judgment,  execution,  and 
all  of  the  proceedings  in  that  action  were  amended  by  a  direct 
proceeding  for  that  purpose.  For  this  reason,  the  court  below 
did  not  err  in  holding  that  the  judgment  in  question  was  no 
jnstlfication.  Neither  the  judgment  nor  execution  could  be  used 
for  the  purpose  of  justification  until  they  had  been  amended. 

The  order  appealed  from  is  reversed,  and  a  new  trial  granted. 

HXBOTJTION— WRONGFUL  SBIZTJBB— DAMAGBS.— In  trespass 
ibj  an  officer  In  the  execution  of  a  wrtt,  where  the  wrong  consists  In 
tbe  taking  or  destruction  of  personal  property,  without  fraud,  mal- 
ice, or  other  aggravating  circumstances,  the  measure  of  damages  Is 
compensation  for  th^  plalDtliTs  Iocb,  wldoh  Is,  as  a  'mle,  the  value  of 
tlie  property,  with  snch  incidental  damage  as  is  shown  to  be  the 
nataral  and  proximate  result  of  the  act  charged:  Murray  ▼.  Mace, 
41  Net).  60;  43  Am.  St.  Rep.  064,  and  note. 

MISNOMOR  OP  DEFENDANT— AMBNOMBNT-nJUSTIFICA  - 
TION.— That  a  party  is  gued  by  a  wrong  name  is  matter  of  defense 
In  abatement,  and  is  walred  by  a  failure  so  to  plead  the  misnomer, 
whecUer  the  defends  at  appears  or  makes  default:  First  Nat  Bank 
▼.  J  aggers,  81  Md.  S8;  100  Am.  Dec.  63.  SerTice  of  process  upon  a 
party  who  Is  sued  and  served  by  hla  wrong  Christian  name  win  not 
support  a  judgment  against  him:  Note  to  Enewold  v.  Olsen,  42  Am. 
^t  Rep.  5(Q;  and  rold  prooess  is  no  justification  to  a  sheriff  for  acts 
committed  by  rirtne  of  it,  though  voidable  process  is:  Note  to 
Itownsly-Myrick  etc.  Co.  v.  Fuller,  41  Am.  St.  Rep.  104.  AU  voidable 
piocen  can  be  made  perfect  by  proper  am.endments,  but  void  process 
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cannot  be:  Duili&m  t.  Beaton,  28  IlL  261;  81  Am.  Dec  275.  An  eze- 
cntion  which  can  be  identified  with  the  judgment  may  be  amended: 
Dewey  t.  Peeler,  161  Maaa.  186;  42  Am.  8L  Bep.  890.  Notwithstand- 
ing the  misnomer  of  a  defendant.  If  the  wilt  iii  served  on  the  party 
intended  to  be  sued,  and  he  fails  to  appear  and  plead  in  abatemeot 
and  suffers  judgment  by  default,  he  is  concluded,  and  in  all  future 
litigation  may  be  cornected  with  the  suit  or  judgment  by  proper 
averments:  First  Nat  Bank  t.  Jaggers,  81  Md.  88;  100  Am.  Dec  68. 
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[SI  MnnmoTA,  4S5.] 

STATUTES-INTENTION,  HOW  CM)LLEOTED.— If  the  words 
of  a  statute  are  not  explicit,  the  Intention  is  to  be  collected  from  the 
context  from  the  occasion  and  necessity  of  the  law,  from  the  mis- 
chief felt,  and  the  object  and  remedy  In  yiew. 

STATUTES  —  CONSTRUCTION  —  INTENTION.— If  tfce  lan- 
guage of  a  statute  is  in  any  manner  obscure  or  of  doubtful  meaning, 
the  court  construing  It  may  recur  to  the  history  of  the  time  when  it 
was  enacted,  and  seelc  in  that  history  for  the  mischief  and  defect 
which  the  statute  was  intended  to  remedy. 

THE  WORDS  "RAILROAD"  AND  "RAILWAY"  are  synony- 
mous. 

RAII4ROADS.— A  "STREET  RAILWAY^  Is  not  a  ••railroad.- 
and  the  term  "railroad"  does  not  Include  "street  railway.**  The  dis- 
tinctive and  essential  feature  of  a  street  railway,  coiisidered  in  re- 
lation to  other  railroads,  is  that  it  Is  a  railway  for  the  transporta- 
tion of  passengenB  and  not  of  freight 

RAILROADS— STATUTES— NEGLIGENCE  OF  PKLLOW- 
SERVANT.— A  statute,  passed  at  a  time  wlien  there  were  no  cable 
or  electric  street  railways  in  existence  in  the  state,  and  providing 
that  every  railroad  corporation  owning  and  operating  a  railroad  la 
the  state  should  be  liable  for  damages  sustained  by  an  agent  or  ser- 
vant by  reason  of  the  negligence  of  any  other  agent  or  servant  but 
not  broad  enough  in  words  to  include  unlcnown  things,  is  not  ap- 
plicable to  a  street  railway  corporation,  although  its  line  is  operated 
by  cable. 

APPBAL^-SUFFICIEN»CY  OF  GENERAL  VERDICT— ERRO- 
NEOUS INSTRUCTION.— A  general  yerdlct  cannot  be  upheld,  where 
several  issues  were  tried,  if  the  court  gave  the  Jury  an  erroneous 
instruction  upon  any  one  of  the  issues. 

Action  for  injury  causing  deatli.  There  was  a  verdict  for  {he 
plaintiff^  and  the  defendant  appealed  from  an  order  denying  a 
motion  for  a  new  trial. 

Munn,  Boyesen  &  Thygeson,  for  ilie  appellant. 

George  C.  Lambert  and  S.  P.  Crosby,  for  the  respondent. 

**•  BUCK,  J.  A  material  and  difficult  question  for  us  to  de- 
termine is  whether  the  laws  of  1887,  chapter  13  (Gen.  Stats. 
1894.  sec.  2701),  in  regard  to  damages  arising  by  reason  of  a 
fellow-servant,  is  applicable  to  the  case  under  consideration. 
That  law  reads  as  follows:  "Every  railroad  corporation  owning 
or  operating  a  railroad  in  this  state  shall  be  liable  for  all  dam- 
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ages  sTtstaioed  by  any  agent  or  servant  thereof  by  reason  of  the 
negligence  of  any  other  agent  or  servant  thereof  without  con- 
tributary  negligence  on  his  part^  when  sustained  within  this 
sfcite.** 

The  defendant  is  the  St  Paul  City  Railway  Company^  and  in 
the  complaint  it  is  described  as  the  owner  of  the  Seventh  street 
cable  line  in  the  city  of  St  Paul^  which  said  line  of  cable  rail- 
way 0xtends  ^^  from  Wabasha  street  eastward  to  a  point  on 
Dayton's  Bluff  in  said  dty,  and  that  the  cars  and  grip-oars  run- 
ning thereon  are  operated  by  means  of  a  cable,  which  cable  runs 
in  a  coiiduit  underneath  the  tncks  of  the  car  line.  It  is  also 
alleged  that  the  plaintiff's  intestate  was  a  plasterer  by  trade,  and 
employed  by  the  defendant  to  plaster  the  inner  walls  of  the  con- 
duit through  which  the  cable  runs,  and  that  while  so  engaged  he 
was  killed,  solely  through  the  negligence  of  the  defendant  The 
jury  returned  a  verdict  in  fayor  of  the  plaintiff  for  the  sum  of 
two  thousand  fiye  hundred  dollars,  and  the  defendant  appeals. 

The  defendant  is  a  street  railway  corporation,  but  whether  it 
is  included  in  the  term  ^'railroad,''  as  used  in  the  law  of  1887,  is  a 
debatable  question.  The  common  understanding  of  a  railroad  is 
that  it  is  a  graded  road  or  way  on  which  rails  of  iron  or  steel  are 
laid  for  the  wheels  of  oars  to  run  upon,  carrying  heavy  loads, 
usually  propelled  by  steam.  Railroads  in  a  rude  form  were  in 
use  as  early  as  1676,  but  it  was  not  until  1829,  when  successful 
experiments  in  the  use  of  locomotives  were  made,  that  they  first 
began  to  be  extensively  constructed;  and  it  is  only  within  re- 
cent years  that  another  class  of  railroads,  namely,  those  laid  down 
in  the  streets  of  towns  and  cities,  have  become  very  numerous: 
2  Bouvier's  Law  Dictionary,  tit.  '^Railroads.'' 

Judge  Robertson,  in  Louisville  etc.  R.  R.  Co.  v.  Louisville  City 
By.  Co.,  2  Duval,  175,  says:  ''A  railroad  is  for  the  use  of  the  uni- 
versal public  in  the  transportation  of  aU  persons,  baggage,  and 
other  freight.  A  street  railway  is  dedicated  to  the  more  limited 
use  of  the  local  public,  for  the  more  transient  transpoitation  of 
persons  only,  and  within  the  limits  of  the  city.  In  the  technical 
sense,  therefore,  a  street  railway  is  not  a  railroad A  'rail- 
road' and  a  'street  railroad,'  or  way,  are,  in  both  their  technical 
and  popular  import,  as  distinct  and  different  things  as  a  road  and 
a  street,  or  as  a  bridge  and  a  railroad  bridge;  and  it  has  been  au- 
thoritatively adjudged  that  the  simple  term  ^bridge'  means  a  via- 
duct in  a  road  dedicated  to  common  use,  and  that  the  qualified 
phrase  'railroad  bridge'  means  a  viaduct  constructed  for  the  ex- 
clusive use  of  railroad  transportation."    This  decision  was  made 
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in  1865,  and  inyolyed  the  canfitraction  to  be  giyen  to  a  provi&on 
in  a  railroad  charter  which  proTided  th&t  no  other  raUrood 
should  be  constructed  between  two  named  points  in  a  city,  the 
court  holding  that  such  ^^^  provision  did  not  prohibit  the  con- 
struction of  a  street  railway  between  the  points  named. 

Perhaps  it  may  be  conceded  that,  technically  speaking,  the 
term  "railroad"  would  include  a  street  railway,  so  far  as  its  road- 
bed is  made  of  iron  or  steel  rails  for  wheels  of  cars  to  run  upon; 
but  where  there  is  doubt  about  the  true  meaning  ol  the  word 
or  term  used  in  the  law,  the  legislative  intent  is  not  to  be  de- 
termined from  that  particular  expressioii,  but  from  the  general 
legislation  upon  the  same  subject  matter. 

It  is  claimed  by  the  appollanf  s  oounsel^  and  not  denied  by  the 
counsel  for  the  respondent,  and  such  we  believe  to  be  fact,  that 
on  February  24,  1887,  when  the  general  law  of  that  year  wa» 
passed,  there  were  no  cable  or  electric  street  railways  in  ezistenoe 
in  this  state.  If  so,  what  was  the  legislative  intent  in  using  the 
word  "railroad"  in  the  law  of  1887,  to  be  deduced  from  the  whole 
and  every  part  of  the  statute  taken  together,  upon  the  subject  of 
railroads?  "When  thewords  of  a  statute  are  not  explicit, the  inten- 
tion is  to  be  collected  from  the  context,  from  the  occasion  and 
necessity  of  the  law,  from  the  mischief  felt,  and  the  object  and 
remedy  in  view*':  Potter's  Dwarris  on  Statutes,  194,  note  13. 
What  was  the  mischief  felt  which  resulted  in  the  passage  of  this 
law?  Was  it  a  danger  known,  or  one  unknown?  Was  it  a  dan- 
ger then  felt  and  realized,  or  one  that  might  possibly  arise  in  the 
future?  We  must  assume  that  it  was  dealing  with,  and  acting 
upon,  existing  facts  within  its  knowledge.  Of  course,  if  the  lan- 
guage used  was  entirely  free  from  ambiguity,  and  broad  enongh 
to  include  unknown  things  which  might  spring  into  existence 
in  the  future,  they  would  be  deemed  to  come  within,  and  be  sub- 
ject to,  the  evident  meaning  of  the  terms  used. 

Following  this  line  of  thought,  we  quote  the  case  of  Bridge 
Proprietors  v.  Hoboken  Co.,  1  Wall.  116,  in  which  Mr.  Justice 
Miller  uses  this  language:  'It  does  not  foUow  that  when  a  newly 
invented  or  discovered  thing  is  called  by  some  familiar  word, 
which  comes  nearest  to  expressing  the  new  idea,  that  the  thing 
io  styled  is  really  the  thing  formerly  meant  by  the  familiar  word 
....  The  track  upon  which  the  steam-cars  now  transport  the 
traveler  or  his  property  is  called  a  road,  sometimes,  perhaps  gen- 
erally, a  railroad.  The  term  '^road''  is  applied  to  it,  bo  doubt, 
because  in  some  sense  it  is  used  *^  for  the  same  purpose  that 
the  roads  had  been  used.     But  until  the  thing  was  made  and  sees, 
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no  imagination,  even  th€  moet  fertile,  could  haye  pictured  it 
from  any  previouB  use  of  the  word  "road.'*  Some  call  the  in- 
doeure  in  w'hich  passengers  travel  on  a  railroad  a  coach,  but  it  is 
more  like  a  house  than  a  coach,  and  is  less  like  a  coach  than  are 
seyeral  other  yehiclee  which  are  rarely,  if  ever,  called  coaches.  It 
does  not,  therefore,  follow  that  when  a  word  was  used  in  a  stat- 
ute or  a  contract  seventy  years  since,  that  it  must  be  held  to  in- 
ibvie  everything  to  which  the  same  word  is  applied  at  the  pres- 
ent day.*' 

And  where  the  language  of  a  statute  is  in  any  manner  obscure 
or  of  douibtful  meaning,  we  may  recur  to  the  history  of  the  time 
when  it  was  enacted,  and  seek  in  that  history  for  the  mischief 
and  defect  which  the  statute  was  intended  to  remedy.  In  the 
case  of  United  States  v.  Union  Pac.  E.  B.  Co.,  91  U.  S.  72,  the 
court  said:  "Courts,  in  construing  a  statute,  may,  with  propriety, 
recur  to  the  history  of  the  times  when  it  was  passed;  and  this 
is  frequently  necessary,  in  order  to  ascertain  the  reason,  as  well  as 
the  meaning,  of  particular  provisions  in  it*^  See,  also.  Smith  v. 
Townsend,  148  U.  S.  490;  Aldridge  v.  Williams,  3  How.  9; 
Preston  v.  Browder,  1  Wheat.  115. 

But  if  we  assume  that,  at  the  time  of  the  passage  of  the  law 
of  1887,  the  history  of  street-cars  was  generally  known,  and  their 
use,  method  of  operation,  and  dangers  therefrom  well  understood, 
can  it  be  fairly  and  reasonably  held  that  it  was  the  legislative 
intent  to  apply  the  term  "railroad'*  to  street  railways?  It  is  a 
matter  of  common  knowledge  that  street-cars  operated  by  cable 
or  electricity  are  more  readily  managed  than  those  operated  by 
steflmy  where  long  passenger  and  freight  trains,  with  their  weight 
and  momentum,  are  not  so  easily  controlled.  Street-cars  are  gen- 
erally run  separately,  mrely  with  more  than  two  or  three  coupled 
together,  and  there  is  but  little  danger  of  collision.  They  do  not 
run  so  rapidly,  their  movements  are  easily  and  quioikly  checked^ 
and  the  roadbeds  are  constructed  upon  level  or  graded  streets^ 
without  deep  cuts^  and  generally  lighted.  Nor  do  street  rail- 
ways carry  freight  The  greatest  railroad  hazard  and  danger  of 
personal  injury  to  railroad  employes  arises  from  operating 
freight  trains.  There  is  no  such  danger  in  operating  street 
railways,  whatever  may  be  the  motive  power,  because  they 
do  not  carry  freight.  Especially  is  the  danger  in  coupling 
freight^MTS  **^  entirely  absent.  They  get  their  business  from 
the  street,  usually  in  populous  cities,  where  passenger  travel 
is  the  only  business  carried  on.  Street-cars  do  not  usually  run 
beyond  the  city  limits,  and  none  run  beyond  the  state  boundary. 
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The  words  in  the  law  of  1887  making  a  railroad  oorporation 
operathig  a  ndlroad  in  this  state  liable  for  damages  'Vhen  sus- 
tained within  this  Btate,**  were  undoubtedly  aimed  at  the  nil- 
roads  operated  by  steam,  where  their  lines  extended  beyond  the 
jurisdiction  of  the  state.  It  is  true  these  restrictive  words  would 
include  railroads  operated  by  steam  wholly  within  the  state,  but 
they  ware  inserted  to  prevent  the  bringing  of  suits  where  the 
injury  was  sustained  upon  railroads  outside  of  this  state^  but 
where  the  lines  of  the  same  railroad  come  within  the  boundaiy 
of  our  own  state.  Hence  tihe  words  ^Vhen  sustained  within  this 
state''  evidently  refer  to  railroads  operated  by  locomotives,  and 
it  was  such  railroads  the  legislature  had  in  contemplation  when 
this  term  was  used. 

Through  our  territorial  and  state  legislation,  the  term  '^rail- 
road'' has  acquired  a  definite  and  well-understood  meaning,  and 
it  has  never  been  understood  to  include  street  railways.  It  is 
usually  applied  to  the  o!rdinary  steam  railroad  of  commerce;  and, 
when  there  has  been  legislation  in  regard  to  street  railways,  they 
have  been  so  designated.  In  Elliott  on  Roads  and  Streets,  page 
557,  it  is  said  that:  '^The  distinctive  and  essential  feature  of  a 
street  railway,  considered  in  relation  to  other  railroads,  is  that  it 
is  a  railway  for  the  transportation  of  passengers  and  not  of 
freight.  As  we  employ  the  term  and  desire  it  to  be  understood, 
it  excludes  the  idea  of  the  carriage  of  freight,  for  we.  do  not 
believe  that  a  railroad  over  which  heavily  laden  freight  trains 
are  drawn  can  be  considered  a  street  railway." 

We  consider  the  words  "railroad"  and  '^railway"  as  synony- 
mous and  that  they  are  generally  used  interchangeably,  as  this 
<rourt  has  heretofore  decided  in  State  v.  Brin,  30  Minn.  522.  If, 
in  the  future,  street  railways  shall  be  used  for  carrying  freight, 
as  they  undoubtedly  wiU  be,  with  all  of  its  attendant  hazards 
and  dangers,  it  will  be  within  the  province  and  discretion  of  the 
legislature  to  make  the  law  of  1887  applicable  to  street  railways. 
Or  if,  before  that  time,  it  conldders  the  application  of  that  law 
to  the  present  method  of  operating  street  railways  a  necessary, 
wise,  and  judicious  one,  it  ^^^  can  do  so  by  such  specific  and 
definite  terms  that  there  can  be  no  need  of  construction  or  inter- 
pretation. 

If  we  were  to  hold  that  the  term  '^railroad"  in  the  law  of  1887 
applied  to  street  railways,  because  the  word  is  broad  enough  to 
cover  all  roads  consFtructed  of  iron  or  steel  rails  for  wheels  of  cars 
to  run  upon,  we  see  no  reason  why  it  should  not  be  so  constroed 
whenever  found  in  the  other  legislation  of  this  state.     This  would 
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require  street  railways  to  build  depots  and  waitingrooms  for  pas- 
sengers, for  there  is  just  as  much  reason  to  make  the  word  ^^rait 
road''  applicable  in  this  respect  as  to  personal  injury  cases.  Thi» 
is  but  one  of  the  very  many  instances  where,  by  the  use  of  th& 
word  "railroad/*  the  company  is  required  to  perform  certaia 
duties^  in  respect  to  which  it  cannot  reasonably  be  said  that  th& 
meaning  of  such  words  includes  street  railways.  To  so  construe 
it  in  such  instances  would  lead  to  confusion,  and  be  a  palpable 
Tiolation  of  the  legislative  intent. 

The  respondent  claims  that  there  was  sufficient  evidence  to 
justify  the  finding  of  the  jury,  without  reference  to  the  fellow- 
servant  act  of  1887.  The  verdict  was  a  general  one,  and  this 
court  cannot  say  whether  the  jury  based  its  finding  upon  the 
ground  that  the  death  of  Henry  Funk  was  caused  by  the  negli- 
gence of  a  fellow-servant  or  not.  It  may  be  that  the  jury 
founded  their  verdict  upon  the  erroneous  instructions  of  the 
court  that  the  defendant  would  be  liable  for  the  negligence  of  a 
fellow-servant  under  the  law  of  1887.  There  were  several  issues 
tried,  and,  where  there  was  such  an  Erroneous  instruction  in  re- 
gard to  a  vital  one,  it  cannot  be  disregarded  by  this  court  upon 
tiie  ground  that  possibly  the  jury  might  have  founded  their  ver- 
dict upon  some  other  issue. 

As  to  whether  the  defendant  was  guilty  of  negligence  in  oper- 
ating its  railroad  we  express  no  opinion.  That  issue  can  be  de- 
termined in  the  new  trial,  which  must  be  granted  by  reason  of 
the  erroneous  ruling  of  the  court  below  upon  the  question  we 
have  discussed. 

The  order  appealed  from  is  reversed. 


8TATTJTBS-OONSTRXJCTION.— Laws  must  be  executed  accord- 
ing to  tbe  sense  and  meaning  wliteli  they  import  at  the  time  of 
passage:  Commonwealth .  v.  Eile  etc.  B.  R.  Co.,  27  Pa.  St.  339;  67 
Am.  Dec.  471:  and,  in  Interpreting  a  statute,  tlie  words  used 
should  be  construed  with  reference  to  the  subject  matter:  Cardenaa 
V.  MlUer,  106  Cal.  250;  49  Am.  St.  Rep.  84.  When  the  legislature  has 
used  a  term,  without  defining  it,  which  has  a  well-settled  meaning 
In  law,  it  must  be  given  such  meaning  In  construing  the  statute: 
Harris  v.  Reynolds,  13  Cal.  514;  73  Am.  Dec.  600;  Buekner  v.  RiuU 
Bstate  Bank,  5  Ark.  536;  41  Am.  Dec.  105;  but.  In  construing  an  act, 
the  court  ought  to  examine  the  history  of  the  times  so  as  to  relievo 
from  the  mieohief  and  accomplish  the  prnpose  of  the  act  The  leg- 
lelative  intention,  as  ooll<>c*t<*d  n-niu  ihe  winvi*^  a<t.  miTst  prevail  over 
tbe  literal  import  ot  particular  terms,  and  control  the  cMct  letter 
of  a  statute,  where  an  adherence  to  the  strict  letter  would  lead  to 
absurdity,  injustice,  or  contradictory  provisions:  State  v.  Roby,  142 
Ind.  168:  Canneotlcut  Miit.  I.ife  Ins.  Co.  v.  Talbott,  118  Ind.  373;  8 
Am.  1st.  Rep.  655. 

RAILROADS-STREET  RAILWAYS.-When  the  word  "railroad'' 
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If  med  In  statutes,  there  Is  no  definite  rule  of  construction  as  to 
wliether  It  includes  street  railroads,  as  it  may  op  may  not  Include 
tbem.  Tlie  meaning  of  tbe  word  most  d^end  upon  tbe  context,  aiid 
the  general  intent  of  the  statute  In  Vhlch  it  is  used.  The  word  ''rail- 
road," In  its  broadest  signification,  includes  a  street  railroad.  The 
terms  "railway"  and  **railroad"  are  synonymons,  and  have  m>  dUs- 
tinct  and  independent  meaning  in  themselves.  Hence,  general  au- 
thority to  railroad  companies  to  lease  their  property  and  franchises 
Includes  street  railway,  as  well  as  steam  railroad,  companies:  Blox- 
ham  V.  Consumers'  etc.  B.  B.  Co.,  86  Fla.  519;  51  Am.  St.  Sep.  44, 
and  note. 


Sherwood  v.  Powell. 

[61  Minnesota,  479.] 

MBBL-PLiEADING  IN  JUDICIAL  PROCBBDINO— PBIVI- 
liEGBD  COMMUNICATION.— In  an  action  for  libel,  based  on  an 
allegation  in  a  pleading  in  another  action,  the  defendant  cannot  jus- 
tify the  defamatory  allegation  as  a  privileged  communication,  where 
It  is  apparent  that  it  was  wholly  gratuitous,  Irrelevant,  and  Imma- 
terial; and  it  is  alleged  that  it  was  well  known  by  the  defendant  to 
t>e  false  and  untrue,  and  thsX  It  was  published  without  cause  or 
Justification,  and  with  express  malice. 

Action  for  libel^  based  upon  an  answer  by  the  defendant  in  a 
former  action  between  the  same  parties.  In  the  former  action, 
the  complaint  was  for  money  collected  after  a  mutoal  dissolution 
ot  a  copartnership  under  an  agreement  that  the  defendant  therein 
should  collect  all  moneys  and  pay  over  half  to  the  plaintiff.  The 
dissolution  and  agreement  were  admitted  by  the  answer,  but  it 
al0o  88t  forth  alleged  libelous  matter  as  follows:  'That  plaintiff 
failed  utterly  to  perform  his  contract  of  partnership  with  the 
defendant,  but  during  the  time  aforesaid  spent  his  time  in  con- 
sorting with  idlers  and  people  of  abandoned  character^  and  used 
the  office  of  the  partnership  as  a  place  of  assignation  in  business 
hours  during  the  temporary  absence  of  defendant  from  said 
office.** 

Boger  8.  Powell,  appellant  pro  se. 

J.  B.  Arnold  and  Edmund  Sherwood,  for  the  respondent. 

**•  COLLINS,  J.  Appeal  from  an  order  overruling  a  general 
demurrer  to  a  complaint  in  an  action  for  libel.  The  language 
complained  of  was  set  forth,  used,  and  published  of  and  concern- 
ing this  plaintiff  in  an  answer  interposed  by  defendant  in  a  for- 
mer action  between  these  same  parties. 

Appellant  contends  that  the  alleged  libelous  matter  was  an  ab* 
•olutely  privileged  publication^  because  it  was  set  forth  and  pub- 
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lished  in  a  pleading  in  a  judicial  proceedings  and  that  the*  rule 
of  law  ia,  that  under  no  circumBtances  can  defamatory  words  pub- 
lished or  spoken  of  a  party  in  the  course  of  such  a  proceeding  be 
mado  ^^^  the  basis  of  an  action  for  libel  or  slander.  An  effi- 
dent  administration  of  justice  requires  that  in  the  use  of  lan- 
guage much  latitude  must  be  given  in  legal  proceedings^  but  we 
cannot  indorse  so  broad  a  rule^  although  it  is  not  without  support 
in  the  books. 

It  seems  to  be  well  established  in  the  English  courts  that  coun- 
sel, parties^  and  witnesses  are  given  free  rein  in  pending  litiga- 
tion,  and  are  absolutely  exempted  from  liability  to  an  action  for 
defamatory  words  spoken  or  published  of  a  party  in  the  course  of 
legal  proceedings.    A  rule  which  tolerates  and  encourages  gra- 
tuitouSy  immaterial,  and  malicious  attacks  upon  a  litigant,  and 
excuses  and  justifies  them,  simply  affords  an  opportunity  for  evil- 
disposed  persons  to  vilify  and  calumniate^  under  the  guise  of  an 
honest  effort  to  secure  the  proper  administration  of  justice.    The 
doctrine  which  prevails  abroad  has  not  commended  itself  to  the 
judiciary  of  this  country,  and  it  has  been  qualified  by  the 
American  courts  so  that  statements,  verbal  or  written^  made 
in  the  course  of  judicial  proceedings,  must  at  least  be  pertinent 
and  material  to  the  case^  to  be  privileged:  Hoar  v.  Wood,  3  Met 
193.    This  qualified  rule  was  subsequently  approved  in  Rice  v. 
Coolidge,  121  Mass.  393;  23  Am.  Eep.  279;  McLaughlin  v.  Cow- 
ley, 127  Mass.  316.     See,  also.  White  v.  Nicholls,  3  How.  266; 
Gilbert  v.  People,  1  Denio,  41;  43  Am.  Dec.  646;  Hyde  v.  Mc- 
Cabe,  100  Mo.  412;  Whitney  v.  Allen,  62  111.  472. 

Beferring  to  some  expressions  in  the  cases  last  dted,  as  to  the 
effect  of  a  bona  fide  belief,  based  on  reasonable  grounds,  in  the 
pertinency  and  materiality  of  a  statement  or  allegation  in  an  affi- 
davit or  pleading,  it  is  well  to  say  that  we  are  now  considering  a 
demurrer  to  a  complaint  from  which  it  is  apparent  that  the  alleged 
libel  was  wholly  gratuitous,  irrelevant,  and  immaterial,  and  in 
which  complaint  it  is  averred  that  the  libelous  matter  was  well 
known  by  defendant  to  be  false  and  xmtrue,  that  it  was  published 
without  cause  or  justification,  and  with  express  malice  toward 
this  plaintiff.  We  have  stated  that  the  allegation  or  paragraph 
in  the  answer  complained  of  was  irrelevant  and  immaterial.  The 
statements  did  not  relate  or  pertain  to  any  matter  in  issue  be- 
tween the  parties,  and,  although  purporting  to  be  pleaded  as  a 
counterclaim,  it  utterly  failed  to  state  even  Uie  substance  of  a 
cause  of  action  againgt  the  plaintiff. 
Order  affirmed. 
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LIBEL-ACCUSATIONS  IN  PLHADING— PBXVILBGBD  OOM- 
MUNICATION.— Parties  to  an  action  are  priylleged  fiom  enlt  for 
aceuflations  made  in  their  pleadings:  Note  to  €kurdemal  r.  McWll- 
liamB,  26  Am.  St  Bep.  198;  Ball  r.  Bawle^  98  OaL  228;  27  Am.  m. 
Bep.  174. 


Halb  V.  LiFB  Indemnity  &  Intbstmbnt  Gompant. 

[ei  MimvnoTA,  618.] 

EVIDENCE— PRESUMPTION-SUICIDE.— The  lore  of  life  Is 
ordinarily  a  safficient  inducement  for  its  preseryadon,  and,  in  tbe 
absence  of  proof  that  death  resulted  from  other  than  natural  causeSv 
suicide  will  not  be  presumed. 

EVIDENCE— PRESUMPTION-SUICIDE.— When  death  mar 
haye  resulted  from  accident,  mistake,  or  suicide,  It  should  not  b» 
presumed  to  be  on  account  of  suicide,  but  rather  from  accident  or 
mistalce. 

INSURANCE,  LIFE— DEATH  BT  BUIOIDE-BVIDBNaD.- 
In  an  action  upon  a  life  insurance  policy,  it  is  reversible  error  for 
the  court  to  talce  from  the  jury  the  question  of  death  by  suicide^  upon 
the  ground  that  there  is  not  sufficient  evidence  to  go  to  thB  jury  upon 
that  issue,  where  it  is  shown  that,  up  to  the  time  of  taidng  mor- 
phine, the  deceased  was  in  perfect  health,  that  he  was  In  the  prime 
of  Uf e,  that  he  died  suddenly,  and  that  his  life  was  insured  for  a  lari^ 
amount,  and  in  which  his  creditor  claimed  an  insurable  Interest  The 
Jury  should  also  consider,  as  bearing  upon  this  question,  the  financial 
condition  of  the  deceased,  the  business  in  which  he  was  engaged* 
and  whether  there  was  any  reason  for  his  taking  his  own  life.  If  he 
did  do  so. 

INSURANCE,  LIFE-DEATH  AS  QUESTION  FOR  JURY.— 
If  there  is  any  eridence  showing  that  the  deatli  of  an  Insured  person 
may  have  resulted  from  negligence,  accident,  or  suicide,  it  Is  for  the 
jury  to  say  how  it  occurred. 

INSURANCE,  LIFE— DEFENSE  OF  SUICIDE-BURDEN  OF 
PROOF.— If  the  defense  of  suicide  is  set  up  to  an  action  on  a  policy 
of  life  insurance,  the  burden  of  proylng  It  is  utron  the  defendant*  es- 
pecially where  th«re  is  no  concession  on  the  part  of  the  plaintUT 
that  the  insured  came  to  his  death  by  any  other  than  a  natural 
cause. 

Action  upon  a  life  insuranoe  policy.  The  plaintiff  obtained 
a  yerdict  for  ten  thousand  four  hundred  and  ninety  dollany  and 
from  a  judgment  thereon  the  defendant  appealed. 

James  0.  Fierce,  for  the  appellant 

Larrabee  ft  Gammons,  for  the  respondent. 

^^^  BUCK,  J.  This  action  is  brought  upon  a  life  insoianoe 
policy  issued  by  the  defendant  to  James  B.  Bouse,  and  in  whidi 
the  plaintiff  claimed  an  interest.  The  policy  contained  this  ww* 
ranly  on  the  part  of  the  insured,  yiz:  ^H  warrant  a^id  agree  that 
I  will  not  die  by  my  own  voluntary  act  during  the  said  period  of 
two  years.''    One  defense  was,  that  the  insured  did,  within  said 


July,  1895.]    Halb  v.  Life  Indemnity  btg.  Ca  617 

period,  die  by  his  own  voluntary  act,  by  taking  intem&ily  iiif- 
fident  moTphine  to  cauae  his  deaths  with  intent  so  to  do.  The 
policy  was  issued  to  Souse  on  September  7,  1892,  and  he  died 
November  25, 1893.  He  was  thirty-two  years  of  age  at  the  time 
of  the  insurance,  and  was  the  general  agent  of  the  Hartford  life 
ft  Annuity  Insurance  Company  residing  at  Minneapolis. 

The  only  material  question  which  we  deem  it  necessary  to  dis- 
OUBB,  and  that  briefly,  is  what  the  defendant  denominates  the 
''main  issue  of  the  case/'  viz.,  the  question  of  the  voluntary  self- 
defftruction  of  Bouse.  When  the  parties  rested,  the  court  took 
from  the  jury  this  question  of  death  by  suicide,  and  held  that 
there  was  not  sufGlcient  evidence  to  go  to.the  jury  upon  that  issue. 
In  this  we  are  of  the  opinion  that  the  court  below  erred. 

The  defendant  contends  that  the  evidence  is  conclusive  that 
death  »•  was  caused  solely  by  morphine  poisoning,  ^hile  the 
respondent  contends  that  ^^Bouse  was  suffering  from  the  early 
stages  of  meningitis,  then  came  the  morphine,  and  the  two  to- 
gether produced  death.''  There  is  strong  evidence  tending  to 
prove  ^t  Bouse  died  solely  from  the  effect  of  morphine  poi- 
eoning.  But,  if  this  is  true,  in  order  that  the  defendant  can  suc- 
ceed, it  must  also  show  that  Bouse  took  the  poison  with  suicidal 
intent.  The  love  of  life  is  ordinarily  a  sufficient  inducement  for 
its  presenration,  and,  in  the  absence  of  proof  that  death  resulted 
from  other  than  natural  causes,  suicide  will  not  be  presumed. 
^'When  the  dead  body  of  the  assured  is  found  under  such  circum- 
stances, and  with  such  injuries,  that  the  death  may  have  resulted 
from  negligence,  accident,  or  suicide,  the  presumption  is  against 
Buicide,  as  contrary  to  the  general  conduct  of  mankind — a  gross 
moral  turpitude,  not  to  be  presumed  in  a  sane  man;  and  whether 
it  was  from  one  or  the  other,  if  there  is  any  evidence  bearing  upon 
the  point,  it  is  for  the  jury,  as,  for  instance,  whether  the  taMng 
of  an  overdose  of  laudanum  was  intentional,  or  by  mistake'':  1 
May  on  Insurance,  sec.  325.  The  rule  is  not  whether  tiiere  is 
a  preponderance  of  evidence  one  way  or  the  other,  but  whether 
theie  is  any  evidence  fairly  and  reasonably  tending  to  break  the 
presumption  against  suicide. 

In  this  case,  there  was  sufficient  evidence  to  go  to  the  jury  as 
to  whether  Bouse  took  the  morphine  as  a  relief  against  physical 
suffering  or  sickness,  or  with  suicidal  intent.  Its  weight,  under 
jiroper  instructions  from  the  court,  was  for  the  jury.  As  bear- 
ing in  a  greater  or  less  degree  upon  this  question,  they  should 
liave  been  permitted  to  consider  the  fact  that  up  to  the  time  of 
taking  the  morphine  he  was  in  perfect  health,  that  he  was  in  the 
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prime  of  life  (only  thirty-three  yean  old),  that  he  died  suddenly. 
Ids  financial  condition,  that  his  life  was  insured  for  a  large 
amount,  in  which  his  creditor  claimed  an  insurable  interest,  and 
to  consider  the  business  in  which  he  was  engaged,  and  aldo  con- 
sider the  question  of  whether  there  was  any  reason  for  his  taking 
his  own  life,  if  he  did  so. 

We  think  that  it  is  a  presumption  of  law  that  when  death  may 
have  resulted  from  accident,  mistake,  or  suicide,  it  should  not  be 
presumed  to  be  on  account  of  suicide,  but  raUier  from  accident  or 
mistake,  and  tiiat  in  this  case  the  character  of  the  evidence  is 
such  that  the  defendant  should  not  hare  been  debajrred  from  sub- 
mitting ^^^^  it  to  the  jury  upon  the  question  of  suicide  by  Souse. 
Of  course,  as  the  suicide  is  set  up  by  the  defendant,  the  burden  of 
proving  it  as  a  def ^ise  rests  upon  it,  especiaUy  as  there  is  no  con- 
cession on  the  part  of  the  plaintiff  that  Bouse  came  to  his  death 
by  any  other  than  a  natural  cause. 

The  order  denying  the  motion  for  a  new  trial  is  levened. 


INSURANCE,  LIFB-SUICIDB—EVIDBNOB.— Notblnir  appearinc 
to  the  contrary,  the  legal  presumption  la,  that  a  man  died  from  a 
natural  cause,  and  not  from  an  act  of  adf -defltmctlon.  An  Inmner 
who  sets  up  the  cause  of  death  as  suicide  has  the  burden  of  proof  to 
show  that  death  was  an  act  of  self-destruction:  See  monographic 
note  to  Meadows  v.  Pacific  Mut.  Life  Ins.  Co.,  60  Am.  St  Rep.  441, 
on  evidence  of  cause  of  death  in  accident  Insiurance;  Leman  ▼.  Man- 
hahan  Life  Ins.  Co.,  46  La.  Ann.  1189;  49  Am.  St.  Rep.  348.  Where  It 
appears,  from  the  fads,  that  death  resulted  either  from  accident  or 
Biuidde,  the  legal  presumption  is  against  suicide:  Note  to  Streeter  v. 
Western  Ins.  Co.,  8  Am.  St  Rep.  886;  note  to  Meadows  v.  Padflc 
Mut.  Life  Ins.  Co.,  60  Am.  Bt.  Rep.  441.  If  suicide  Is  rdled  upon  as  a 
defense  to  an  action  to  recover  on  a  life  insurance  poUcy,  and  circum- 
stantial evidence  alone  is  relied  upon,  It  must  be  of  sucfti  character 
as  to  exdnde,  with  reasonable  certaifity,  any  other  cause  of  death: 
lAijn&D,  V.  Manhattan  Life  Ins.  Co.,  46  La.  Ann.  1189;  49  Am.  St  Rep. 
M8. 


Bamka    v.  Chioago  St,  Paul,  Minneapolis    and 

Omaha  B.  R  Company. 

[61  MiNNXBOTA,  548.] 

BSTOPPBrr-JUDGMENT.— To  make  a  judgment  a  technical 
bar,  It  must  appear  ix>  have  been  between  the  same  parties. 

JUDGMENT— RES  JUDICATA— RULE  AS  TO  SAME  PAR- 
TIES.—The  general  rule  that  the  judgment  of  a  court  having  juris- 
diction of  the  subject  matter,  of  the  parties,  and  the  process,  and 
rendered  directly  upon  the  point  in  question.  Is  conduslye  between 
the  same  parties,  is  not  applicable  when  the  same  person,  though  a 
party  In  both  suits,  is  such  in  different  capacities,  occupying  In  one  a 
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distlnctlyely  repreeeotatlye  position,  Boch  as  an  administrator,  or 
general  guardian,  or  guardian  ad  litem,  and  In  the  other  a  pocrltion 
as  an  individual. 

JUDGMENT— BBS  JUDIOATA-AOTION  BY  PATHBai  FOR 
INJT7RI£]S  TO  OHILD.— A  Judgment  for  defendant,  in  an  action  bj 
a  father  to  recover  in  his  own  name  damages  for  an  injury  to  his 
minor  child,  does  not  bar  the  father's  right  to  maintain  an  action.  In 
his  individual  right,  to  recover  for  loss  of  services,  for  expenses  In- 
curred, and  for  compeusatlon  for  care  and  trouble  siurtained,  by  him, 
gro'H'ing  out  of  injuries  to  his  minor  son,  alleged  to  have  been  the 
result  of  defendant's  carelessness  and  negligence,  as  the  former  ac- 
tion is  solely  for  the  benefit  of  the  child,  and  damages  sustained  by 
a  parent  by  reason  of  the  injuries,  such  as  loss  of  services,  are  not 
recoverable  In  such  an  action. 

Action  to  recover  for  loss  of  services.  The  defendant  objected 
to  the  introduction  of  evidence  on  the  ground  that  the  matters 
involved  in^  and  the  subject  matter  of,  the  action  had  been  de- 
termined and  adjudicate  in  a  former  action.  This  objection 
was  sustained  by  the  court,  and  the  action  was  dismissed.  The 
defendant  appealed  from  an  order  granting  the  plaintiff's  mo* 
tion  for  a  new  trial. 

J.  L.  Washburn,  Thomas  Wilson,  and  S.  L.  Perrin,  for  the  ajK 
pellant. 

J.  W.  Reynolds,  for  iihe  respondent. 

^*  COLLINS,  J.  Plaintiff  bronght  this  action  to  recover  for 
loss  of  services,  fox  expenses  incurred  by  him  in  procuring  medi- 
cal attendance,  and  for  compensation  for  the  care  and  trouble 
sustained  by  him,  growing  out  of  certain  injuries  to  his  minor 
son,  alleged  to  haTe  been  the  result  of  the  carelessness  and  neg- 
ligence of  defendant's  servants  when  operating  one  of  its  trains. 
Prior  to  its  oommencement  he  had  brought  suit  against  defend- 
ant, under  the  provisions  of  the  General  Statutes  of  1894,  sec- 
tion 5164,  to  reoover  for  the  injuries  sustained  by  the  minor;  the 
case  bad  been  bronght  to  trial;  a  verdict  rendered  for  defendant, 
on  which  a  judgment  had  been  duly  entered  and  docketed;  and 
no  appeal  had  been  taken  therefrom.  The  single  question  is, 
whether  the  judgment  in  the  first  action  is  a  bar  to  plaintifPi 
right  of  recovery  in  this. 

The  statute  under  which  the  former  action  was  boxxught  au- 
thorizes a  father,  or  a  mother,  in  certain  contingencies,  to  main- 
tain an  action  to  recover  damages  for  injuries  sustained  by  a 
minor  child.  Damages  sustained  by  a  parent  by  reason  of  the  in- 
juries, such  as  loss  of  services,  are  not  recoverable  in  such  an 
action:  Gardner  v.  Kellogg,  23  Minn.  463.  The  action  is  solely 
for  the  benefit  of  the  cliild,  and  the  plaintiff  parent  has  no  in- 
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terest  in  Che  amormt  leoaTered.  Such  plaintiff  amply  holds  tin 
amount  of  the  leooyery  in  tmst;  and  for  the  pwpoee  of  pioteofe- 
ing  the  reai  party  in  interest,  and  that  the  trust  9n]ay  be  en- 
forced, the  equitable  powen  of  the  court  are  ample,  and,  if 
necessary,  will  be  exercised.  The  judgment  in  such  an  acttoii  is 
a  bar  to  any  subsequent  proceedings  by  the  child,  or  in  its  in- 
terest: Lathrop  y.  Schutte,  61  Minn.  196. 

To  make  a  judgment  pleaded  in  bar  a  technical  bar,  it  musk 
appear  to  haye  been  between  the  same  parties.  And  the  genersl 
rule  that  the  judgment  of  a  court  haying  jurisdiction  of  the 
subject  matter^  ^^^  of  the  parties,  and  the  process,  and  ren- 
dered directly  upon  the  point  in  question,  is  conclusive  between 
the  same  parties,  is  not  applicable  when  the  same  person,  thou^ 
a  party  in  both  suits,  is  such  in  different  capacities — in  the  one, 
occupying  a  distinctively  representative  positioiD,  such  as  an  ad- 
ministrator, or  as  a  general  giiardian,  or  as  a  guardian  ad  litem; 
in  the  other,  as  an  individual.  For  in  an  action  brought  by  a 
person  as  an  administrator,  or  as  a  guardian,  general  or  special, 
he  is  not  a  party,  properly  speaking,  although  he  is  nominally. 
The  real  party  is  the  estate  he  may  represent  as  administrator, 
or  the  minor  in  whose  behalf  he  as  guardian  prosecutes  the  ac- 
tion. In  another  suit  brought  to  enforce  an  individual  demand 
or  right,  he,  in  contemplation  of  law,  is  a  distinct  person,  and  a 
stranger  to  the  prior  proceedings  and  judgment:  1  Hermann  <hi 
Estoppel,  sec.  94,  and  cases  cited;  Furlong  v.  Banta,  80  Hun,  248; 
29  N.  Y.  Supp.  985;  Guy  v.  Lumber  Co.,  93  Tenn.  213;  Wilton 
▼.  Middlesex  B.  R.  Co.,  126  Mass.  130;  Karr  v.  Parka,  44  Cal. 
46;  Bradley  ▼.  Andrews,  51  Vt.  625;  McNamara  v.  Logan,  100 
Ala.  187.  No  real  distinction  in  respect  to  the  representative 
capacity  in  which  actions  are  brought  by  administrators,  general 
guardians,  or  guardians  ad  litem,  and  by  parents  in  the  interest 
of  their  minor  children,  can  be  pointed  out.  The  judgment 
against  the  plaintiff  in  the  former  action,  brought  under  the 
statute,  was  not  a  bar  to  a  recovery  in  this. 

Order  affirmed. 

JUDGMENT— RES  JUDICATA— SAME  PBR60N  IN  DIFFBR- 
BNT  CAPACITIES.— That  a  former  adjudication  may  coufltttate  an 
absolute  bar  to  a  subsequent  action,  there  must  be,  as  between  the 
two  actions,  identity  of  persons,  of  subject  matter,  and  of  oanse  of 
action:  Wright  v.  GritTey,  147  111.  496;  87  Am.  St  Rep.  2PS;  but  as  a 
S;eneral  rule,  a  judgnoaent  for  or  against  a  person  In  one  capacity  Is 
not  a  bar  to  a  suU  by  or  a^lnst  him  in  another  capacity:  Note  to 
Stockton  Bldg.  etc.  Assn.  y.  Ohalmers,  7  Am.  6t  Rep.  175. 

JUDGMENT— RES  JUDICATA— ACTION  BY  FATHER  FOR  IN- 
JUBIB8  TO  CHILD.— For  %  negligent  injury  to  a  mdnor  child,  the 
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father  may  maintain  an  action  far  loss  of  servlceB,  expenses  Incurred 
etc.,  tiioQgh  the  ri£:ht  of  action  for  the  personal  Injury  remains  in  the 
child:  Note  to  Lawyer  v.  Pritcher,  27  Am.  St.  Rep.  528;  Hon?an-  v. 
Pacific  Mills,  85  Am.  St  Rep.  506;  Rogers  y.  Smith,  17  Ind.  323;  79 
Am.  Dec.  488.  The  respeetiye  ri^^ts  of  action  of  the  father  and  child 
are  entirely  distinct,  and  a  recovery  by  the  Child  Is  no  bar  to  a  subse- 
quent action  by  the  father  for  his  loss  of  servioe.  On  the  other  hand, 
a  recoTcry  by  the  parent  for  Isos  oC  senrloe  during  minority  is  no 
bar  to  a  subsequent  action  by  the  cftild  for  his  own  loss  after  ma- 
jority, where  the  disability  continaet.  For  the  personal  injury  and 
suffering  of  a  child  occasioned  by  a  tort  commttted  upon  it,  the  father 
cannot  recover  any  damages,  but  the  child  must  sue  therefor  by  his 
guardlai  cnr  next  friend:  See  monographic  note  to  Carey  r.  Berkshire 
R.  R.  Co.,  48  Am.  Dec.  824,. on  actions  for  injuries  to  relatives.  JSiriai 
where  soeh  tnjury  results  in  death,  a  reeovery  by  the  father  for  loss 
of  service  of  his  son  before  death,  and  expenses,  is  no  bar  to  his  ac- 
tion as  administrator  for  the  Injury  caused  by  the  death:  Note  to 
Oarey  v.  Berkshire  R.  R.  Go.,  48  Am.  Dec.  887. 

ACTION  BY  PARENT  FOB  INJURY  TO  MINOR  CHILD.— A 
statute  authorizing  a  father  to  maintain  an  action  in  his  own  name 
to  recoTCT  damages  tor  an  injury  to  his  minor  child,  in  all  cases 
where  at  common  law  such  an  action  may  be  nxaintalned  in  behalf 
of  such  minor,  does  not  violate  the  fourteenth  amendment  to  the  con- 
stitution ^of  the  United  States,  as  it  deprives  neither  the  defendant 
nor  the  minor  child  of  his  property.  The  Minnesota  statute  simply 
authortees  the  father,  or,  in  case  of  his  death  or  desertion  of  his  fam- 
ily, the  mother,  as  the  natural  guardhu  of  the  child,  to  bring  the  ae- 
tton  for  its  benefit  Whatever  is  recovered,  if  anything,  belongs  to 
the  child,  and  the  father  holds  It  In  trust  for  him.  "The  equitable 
powers  of  the  court  are  ample  for  the  protectioii  of  the  child  and  the 
enforeemeat  of  the  trust,  and.  In  cases  where  there  is  reason  to  be- 
lieve that  the  trust  will  not  be  CslthfuUy  executed,  tt  may  require 
security  from  the  father  before  any  money  is  paid  to  him.  The  judg- 
ment in  such  action  by  the  parent  Is  a  bar  to  any  subsequent  action 
for  the  same  cause  prosecuted  by  the  minor,  by  his  guardlajiy  general 
or  ad  litem,  or  by  himself,  when  he  reaches  his  majority^:  Lathrop  ▼• 
flchutte,  61  Minn.  196,  per  Start,  a  J« 
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STRIKES— INJUNCTION  AGAINST.— Pereons  may  be  pre- 
▼ented  by  Injunction  from  attempting,  by  Intimidation  and  threats 
of  violence,  to  coerce  employes  to  leave  their  work  and  Join  a  atrlkei 
They  may  also  be  restrained  from  assembling  for  thait  purpose  in  the 
vicinity  of  the  place  where  such  employes  work. 

INJUNCTIONS-IRRBPARABLB  INJURY— VIOnATION  OF 
CRIMINAL  LAW.— If  an  act  complained  of  threatens  an  irreparable 
injury  to  the  property  of  an  individual,  Its  commission  may  be  en- 
joined, although  a  violation  of  criminal  law. 

STRIKES-INJUNCTION  AGAINST— TRIAL  BY  JURY.— An 
injunction  may  issue  to  restrain  persons  from  attempting,  by  unlaw- 
ful means,  to  compel  employes  to  quit  work  and  join  in  a  strike,  al- 
tiiough  the  acts  aon^lic  t:>  be  restrained,  if  committed,  constitute  a 
Clime.  Tt>e  ^r^ur*^  cf  auch  injunction  does  not  take  away  the  con- 
stitutionai  ngnt  of  trial  by  Jury. 

John  F.  McDermtytt^  for  the  appellants. 

Silas  B.  Jones,  for  the  Tespoindeni. 

^^  FEB  GUBIAM.  This  k  an  appeal  from  the  final  judg- 
ment of  the  circuit  court  of  the  city  of  St.  Louis  on  a  demurrer 
to  the  plaintiff's  petition,  which  is  as  follows:  'Tlaintiff  states 
that  it  is  a  corporation  duly  organized  nnder  the  laws  of  the  state 
of  Missouri^  and  is  engaged  in  the  manufacture  of  shoes  in.  the 
city  of  St.  Louis,  Missouri,  at  Twenty-first  and  Locust  streets  in 
said  dty,  at  which  place  its  factory  for  the  purpose  of  its  said 
manufacturing  business  is  located.  And  ■*•  plaintiff  says  that 
it  has  in  its  employ  in  said  manufacturing  husinefls^  in  its  factory 
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as  aforesaid,  between  eight  and  nine  hundred  persona;  that  all 
of  these  persons  are  at  work  as  operatives  in  some  department 
or  other  of  said  factory;  that  of  these  employ&,  as  aforesaid,  a 
large  number,  to  wit,  about  two  or  three  hundred,  axe  women  and 
girls,  and  a  large  number,  to  wit,  about  two  or  three  hundred  are 
young  persons,  many  of  them  not  being  of  age,  and  the  balance  of 
said  operatives  are  adult  men;  that  all  of  these  persons  are  engaged 
in  earning  a  livelihood  at  the  business  of  this  plaintiff  aforesaid, 
and,  on  the  other  hand,  this  plaintiff  requires  the  service  of  these 
persons  to  successfully  carry  on  its  business  of  manufacturing 
shoes  as  aforesaid.    Plaintiff  further  states  that  all  of  these  em- 
ployes now  in  the  employ  of  this  plaintiff  are  desirous  of  con- 
tinuing in  the  service  of  IJie  plaintiff  in  its  said  business  as  afore- 
said.   Plaintiff  further  states  that  ten  or  fifteen  days  ago  some 
of  its  employes,  including  all  the  defendants  herein,  except  the 
defendants  Thomas  Beaty  and  P.  J.  McQarry,  went  out  of  the 
employ  of  this  plaintiff  on  what  is  commonly  called  a  'strike,' 
claiming  to  have  some  grievance  against  this  plaintiff,  and  which 
this  plaintiff  says  was  without  any  reasonable  ground  to  rest 
upon,  and  thereupon  attempted  to  inaugurate  among  the  em- 
ployfe  of  this  plaintiff  what  is  commonly  called  a  'strike';  that 
thereupon  the  said  defendants,  lately  employ^  of  this  plaintiff, 
together  with  the  defendants  Beaty  and  McOaory   and   divers 
other  persons,  unlawfully  and  wrongfully  combined  and  confed- 
erated together  to  terrorize,  and  thereby,  by  intimidation  and 
threats,  to  prevent  the  other  employ^  of  this   plaintiff   from 
peaceaHy  or  otherwise  prosecuting  their  work  in  plaintiff's  fac- 
tory; that  thereupon  all  of  the  defendants  hereto,  together  with 
their  assodates  and  confederates,  '^^  wlioee  names  are  at  this 
moment  unknown  to  this  plaintiff,  began  and  have  constantly 
pursued  a  course  of  threats  of  personal  violence  and  intimida- 
tion and  persuasiony  for  the  purpose,  by  means  of  such  intimida- 
tion and  threats  and  fear,  to  prevent  the  other  employes  of  this 
plaintiff  from  peaceably  or  otherwise  prosecuting  their  work  in 
plaintiffs  factory;   that  all  of  the  said  defendants  thereto,  to- 
gether with  divers  and  sundry  other  persons,  who  are  their  asso- 
dates and  confederates,  have  constantly  hung  about  the  plain- 
tiff's said  factory  at  the  place  aforesaid,  and  upon  the  streets  in 
dose  proximity,  for  the  purpose  of  picketing  the  premises  of  this 
plaintiff,  and,  by  putting  the  employes  of  this  plaintiff  in  fear 
of  bodily  injury,  to  thereby  keep  them  from  continuing  their 
employment  with  this  plaintiff,  and  also  for  the  purpose  of  pre- 
i^nting  other  persons  from  enterinsr  the  employ  of  the  plaintiff; 
gt^i  the  said  defendants  and  thdr  associates  and  confederates,  as 
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t  part  of  their  policy  of  t^hreats  and  intiiiiidation^  and  for  the 
purpoee  of  carrying  on  their  unlawful  combiuation,  hare  gone  to 
ihe  homes  of  divera  of  the  employes  of  this  plaintiff  at  night- 
time, and  then  and  there  undertaken  to  induce,  by  persuasion 
and  by  intimidation  and  threats,  the  employes  of  tiiis  plaintiff 
from  further  prosecuting  their  work  in  plaintifi's  said  factory. 
And  the  plaintiff  chaiges  that  the  said  defendants  therein  named, 
and  their  aasodates  and  oonf ederates,  haye  now  been  for  a  number 
of  days,  and  are  now,  by  the  use  of  threats  of  personal  yiolenoe, 
intimidation,  and  other  unlawful  means,  haye  been,  and  are  now, 
undertaking  to  prerent  the  employes  of  this  plaintiff  from  proee- 
cuting  their  ordiuaiy  work,  and  are  endeayoring  to  induce  them, 
by  the  unlawful  means  aforesaid,  to  quit  the  employment  of 
this  plaintiff.  And  plaintiff  says  that  by  reason  of  the  fact  that 
a  great  many  of  its  employ^  axe  woman  and  girls  and  young 
persons,  that  the'^®  defendants  aforesaid  and  their  associates  and 
confederates  have  succeeded  in  exciting  in  the  minds  of  the  plain- 
tiffs said  employes,  or  many  of  them,  fear  for  their  bodily  ufety, 
to  such  an  extent  that  they  cannot  happily,  as  they  haye  a  right 
to  do,  prosecute  their  ordinary  work;  and  plaintiff  says,  by  rea- 
son of  the  premises,  it  cannot  peaceably  and  sucoessfully  prose- 
cute its  said  business.  And  plaintiff  says  it  is  without  remedy 
at  law,  and  can  only  be  fully  protected  and  relieyed  in  a  court 
of  ecpiity.  Plaintiff  therefore  prays  that  the  defendants,  their 
associates  and  confederates,  be  enjoined  by  a  temporary  orda  of 
injunction,  to  be  mado  final  upon  the  hearing  of  this  cause,  is- 
sued out  of  this  court,  from  in  any  manner  interfering  with  the 
employ  &  of  this  plaintiff  now  in  the  employ  of  the  plaintiff,  and 
from  and  in  any  manner  interfmng  with  any  person  who  may 
desire  to  enter  the  employ  of  this  plaintiff,  by  the  use  at  threats, 
personal  yiolence,  intimidation,  or  other  means  calcnlated  to  ter- 
rorize or  alarm  the  plaintiff's  employ^,  in  any  manner  or  form 
whateyer,  and  that  said  defendant  and  their  associates  and  con- 
federates aforesaid  be  restrained  by  the  order  of  this  court  from 
undertaking  by  the  use  of  the  means  aforesaid,  to  induce  or  to 
cause  any  of  the  employ^  of  this  plaintiff  to  quit  the  employment 
of  this  plaintiff,  and  that  the  defendants  aforesaid,  and  their  asso- 
ciates and  confederates,  be  enjoined  from  congregating  or  loiter- 
ing about  the  premises  of  this  plaintiff  at  the  place  aforesaid,  and 
that  they  be  required  by  the  injunction  of  this  oourt  to  go  about 
their  ordinary  business,  and  to  abstain  from  in  any  way  interfer- 
ing with  the  business  of  this  plaintiff,  and  for  such  other  and 
further  and  general  relief  as  may  to  the  court  appear  proper  in 
the  ijremisea."    **•  The  case  was  tried  before  the  Hon,  L.  B. 
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Yalliaiity  one  of  the  judges  of  that  courts  who,  on  OTermliag  the 
cLemurrer,  deliTered  the  following  opinion: 

'rrhe  amended  petition  states  in  substance  that  the  plaintifl 
conducts  a  large  shoe  manufactory  in  this  city,  and  has  in  its 
employ  some  eight  or  nine  hundred  persons,  all  of  whom  are 
earning  their  HTing  in  plaintiff's  employment,  and  are  desirous  of 
«o  ooniinuing;  that  the  defendants^  except  two  of  them,  were 
lately  in  plaintifPs  employ,  hut  have  gone  out  of  the  same,  on  a 
strike,  and  are  now,  with  the  other  two  defendants,  engaged  in  an 
attempt  to  force  the  other  employ&  of  plaintLS  to  quit  their 
work  and  join  in  the  strike,  and  that,  to  accomplish  this  purpose, 
they  are  intimidating  them  with  threats  of  personal  violence;  that 
among  the  plaintiff's  employ&  who  are  thus  threatened  are 
about  three  hundred  women  and  girls  and  two  or  three  hundred 
other  young  persons;  that  the  effect  of  all  this  on  the  plaintiff's 
•business,  if  the  defendants  are  allowed  to  proceed,  would  be  to 
inflict  incalculable  damage.    Upon  filing  this  amended  petition, 
and  the  plaintiff's  giving  bond  as  required  by  law,  a  tmporary 
injunction  issued,  restraining  the  defendants  from  attempting 
to  force  the  plaintiff's  employ&  to  leave  their  work  by  intimida- 
tion and  threats  of  violence,  or  from  assembling  for  that  purpose 
in  the  vicinity  of  plaintiff's  factory.    The  defendants  have  ap- 
peared by  their  counsel,  and,  by  their  demurrer  filed,  admit  that 
all  the  statements  of  the  amended  petition  are  true;   but  they 
take  the  position  that,  even  if  they  are  doing  the  unlawful  acts 
that  they  are  charged  with  doing,  still  this  court  has  no  right  to 
interfere  with  them,  because  they  say  that  what  they  are  doing 
is  a  crime,  by  the  state  law  of  this  state,  and  that  for  the  commis- 
eion  of  a  crime  they  •^  can  only  be  tried  by  a  jury  in  a  court 
having  criminal  jurisdiction.    It  will  be  observed  that  the  de- 
fendants do  not  claim  to  have  the  right  to  do  what  the  injunc- 
tion forbids  them  doing.    Their  learned  counsel  even  quotes  the 
statute  to  show  that  it  is  a  crime  to  do  so.    But  he  contends  that 
the  constitution  of  the  United  States  and  the  constitution  of  the 
state  of  Missouri  guarantee*  them  the  right  to  commit  crime,  with 
only  this  limitation,  to  wit,  that  they  shall  answer  for  the  crime, 
when  committed,  in  a  criminal  court,  before  a  jury,  and  that  to 
Testrain  them  from  committing  crime  is  to  rob  them  of  their  con- 
stitutional  right  of  trial  by  jury.    If  that  position  be  correct, 
Ihen  there  can  be  no  valid  shitute  to  prevent  crime.    But  that 
position  is  contrary  to  all  reason.    The  right  of  trial  by  jury 
does  not  arise  until  the  party  is  accused  of  having  already  com- 
mitted the  crime.    If  you  see  a  man  advancing  upon  another 
with  murderous  demeanor  and  a  deadly  weapon,  and  you  arrest 
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him — disarm  him — ^you  hare  perhape  preyented  an  act  wbich 
would  have  brought  about  a  trial  by  jury,  but  can  yon  be  aaid  to 
ihaye  deprired  him  of  hia  constitutional  right  of  trial  by  jury? 
The  train  of  thought  put  in  motion  by  the  argument  of  the 
learned  counsel  for  defendants  on  this  point  leads  only  to  this 
end,  to  wit^  that  the  constitution  guaranteee  to  every  man  the 
right  to  commit  crime,  so  that  he  may  eujoy  the  inestimable 
right  of  trial  by  jury. 

^Tassing  now  to  the  question  relating  to  the  particular  juris- 
diction of  a  court  of  equity,  we  are  brought  to  face  the  proposi- 
tion that  a  court  of  equity  has  no  criminal  jurisdiction,  and  will 
not  interfere  by  injunction  to  prevent  the  commission  of  a  crime. 
These  two  propositions  are  firmly  established;  and  as  to  the  first, 
that  a  court  of  equity  has  no  criminal  jurisdiction,  ^^^  there  is 
no  exception.  As  to  the  second,  that  a  court  of  equity  will  not 
interfere  by  injunction  to  prevent  the  commission  of  a  crime^ 
that,  too,  is  perhape  without  exception,  when  properly  inter- 
preted, but  it  is  sometimes  misinterpreted.  When  we  say  that 
a  court  of  equity  will  never  interfere  by  injunction  to  prevent  the 
commission  of  a  crime,  we  mean  that  it  will  not  do  so  simply  for 
the  purpose  of  preventing  a  violation  of  a  criminal  law.  But 
when  the  act  complained  of  threatens  an  irreparable  injury  to  the 
property  of  an  individual,  a  court  of  equity  will  interfere  to  pre- 
vent that  injury,  notwithstanding  the  act  may  also  be  a  violation 
of  a  criminal  law.  In  such  case,  the  court  does  not  interfere  to 
prevent  the  commission  of  a  crime,  although  that  may  incident- 
ally  result,  but  it  exerts  its  force  to  protect  the  individual's  prop- 
erty from  destruction,  and  ignores  entirely  the  criminal  portion 
of  the  act.  There  can  be  no  doubt  of  the  jurisdiction  of  a 
court  of  equity  in  such  a  case.  On  this  question,  counsel  have 
cited  cases  in  which  courts  of  equity  have  been  denied  jurisdic- 
tion to  enjoin  the  publication  of  a  libel,  and  in  those  opinions 
are  to  be  found  the  general  statement  of  the  proposition  above 
mentioned.  But  the  law  of  Hbel  is  peculiar,  and  those  cases 
turn  upon  that  peculiarity.  The  freedom  of  i3ie  press  has  been 
so  jealously  guarded,  both  in  England  and  in  this  country,  that 
our  law  of  libel  is  like  no  other  laiw  on  the  books.  Our  consti- 
tution provides  that  a  man  may  say,  write,  and  publish  'what- 
ever he  will,*  being  answerable  only  for  the  'aibuse  of  liberty.* 
libel  is  the  only  act  injurious  to  the  rights  of  another  which  a 
man  cannot,  under  proper  conditions,  be  restrained  from  com- 
mitting; and  that  is  so  because  the  constitution  says  he  shall  be 
allowed  to  do  it,  and  answer  for  it  afterward.  **■  Equity  wiD 
noft  interfere  when  there  is  an  adequate  remedy  at  law.    But 
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what  remedy  does  the  law  afford  that  would  be  adequate  to  the 
plaintiff's  injury?  How  would  their  damages  be  estimated?  How 
•compensated?    The  defendants'  learned  counsel  cites  us  to  the 
criminal  statute,  but  how  will  that  remedy  the  plaintiff's  injury? 
A  criminal  prosecution  does  not  propose  to  remedy  a  private 
wrong.    And,  even  if  there  was  a  statute  giving  a  legal  remedy 
to  plaintiff,  it  would  not  oust  the  equity  jurisdiction.    The  legal 
remedy  that  closes  the  door  of  a  court  of  equity  is  a  common-law 
remedy.    Where  equity  had  jurisdiction  because  the  common 
law  Affords  no  adequate  remedy,  that  jurisdiction  is  not  affected 
by  a  statute   providing  a  legal  remedy.    What  a   hiuniliating 
thought  it  would  be  if  these  defendants  were  really  attempting 
to  do  what  the  amended  petition  charges,  and  what  their  de- 
murrer confesses — ^that  is,  to  destroy  the  business  of  these  plain- 
tiffs, and  to  force  the  eight  or  nine  hundred  men,  women,  boys 
and  girls  who  are  earning  their  livings  in  the  plaintiff's  employ 
to  quit  their  work  against  their  will — and  yet  there  is  no  law  hk 
the  land  to  protect  them.     The  injunction  in  this  case  does  not 
hinder  the  defendants  doing  anything  that  they  claim  they  have 
a  right  to  do.     They  are  free  men,  and  have  a  right  to  quit  the 
employ  of  plaintiffs  whenever  they  see  fit  to  do  so,  and  no  one  can 
prevent  them;  and  whether  their  act   of  quitting  is  wise  or  un- 
^se,  just  or  unjust,  it  is  nobody's  business  but  their  own.     And 
they  have  a  right  to  use  fair  persuasion  to  induce  others  to  join 
them  in  their  quitting.    But  when  fair  persuasion  is  exhausted, 
they  have  no  right  to  resort  to  force  or  threats  of  violence.     The 
law  will  protect  their  freedom  and  their  rights,  but  it  will  not  per- 
mit  them  to  destroy  the  freedom  and  rights  of  others.     The  same 
law  which  *^^  guarantees  the  defendants  in  their  right  to  quit 
the  employment  of  the  plaintiffs  at  their  own  will  and  pleasure 
also  guarantees  the  other  employes  the  right  to  remain  at  their 
will  and  pleasure.     These  defendants  are  their  own  masters,  but 
they  are  not  the  masters  of  the  other  employes,  and  not  only  are 
they  not  the  masters  of  the  other  emplow-s,  but  they  are  not  even 
their  gnardians.     There  is  a  maxim  of  our  law  to  the  effect  that 
one  may  exercise  his  own  right  as  he  pleases,  provided  that  he 
does  not  thereby  prevent  another  exercising  his  right  as  he 
pleases.     This  maxim  or  rule  of  law  comes  nearer  than  any  other 
rule  in  our  law  to  the  Golden  Rule  of  Divine  authority:  That 
which  you  would  have  another  do  unto  you,  do  you  even  so  unto 
them.*    Whilst  the  strict  enforcement  of  the  Golden  Bule  is  be- 
yond the  mandate  of  a  human  tribunal,  yet  courts  of  equity,  by 
injunction,  do  restrain  men  who  are  so  disposed  from  so  exer- 
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eiBing  their  own  rights  as  to  destroy  the  rights  of  others.  Tht 
demurrer  to  the  amended  petition  is  oyerruled.'' 

The  law  applicable  to  the  case  is  so  clearly  stated  in  this  opin- 
ion of  the  learned  judge  that  to  add  anything  to  it  would  be  t 
work  of  supererogation.  We  adopt  it  as  the  opinion  of  this 
eourty  and  affirm  the  judgment. 

All  concur. 

INJUNCTIONS  AGAINST  STRIKES.— Discharged  union  work- 
men  will  be  restrained  by  Injunction  from  gathering  about  tiieir  for- 
mer employer's  place  of  business,  and  from  following  to  and  from 
their  work  nonunion  workmen  subsequently  employed  by  Mm,  and 
from  gathering  about  the  boarding-hoose  of  such  workmen,  or  in  any 
manner  interfering  with  them  by  means  of  threats,  menaces*  Intimi- 
dation, ridicule,  or  annoyance  on  account  of  their  working  for  sucli 
employer:  Murdock  v.  Walker,  152  Pa.  St  595;  34  Am.  St.  Rep.  678: 
An  infanctlon  will  issue  to  prerent  the  making  and  carrying  of  ban- 
ners In  front  of  complainant's  place  of  business  for  the  puipoee  of 
preTenting  workmen  from  entering  into  or  continuing  in  Us  employ: 
Sherry  ▼.  Perkins,  147  Mass.  212;  9  Am.  St  Bep.  689,  and  note.  See^ 
also,  the  case  of  Longshore  Printing  Ga  v.  HoweU,  26  Or.  027;  46 
Am.  St  Ren.  640. 

INJUNCTIONS  AGAINST  CRIMINAL  AOra.— The  fact  that  aa 
act  complained  of  has  been  made  criminal  by  statute  does  not  deprtre 
a  court  of  equity  of  the  power  to  enjoin  Its  commission  or  continu- 
ance: People's  Gas  Co.  y.  Tyner,  131  Ind.  277;  31  Am.  8t  Bep.  4S3. 
This  question  is  the  subject  of  the  monographic  note  to  Grelgbton 
T.  Dahmer,  85  Am.  St  Rep.  670-681. 
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OOBPORATIONS-OFFIOBRS— LOANS  BT— RIGHT  TO  BB 

CURB.— Directors  or  officers  of  a  corporation  may  loan  it  money  ir 
Indorse  for  It  and  have  the  same  right  to  collect  the  debt  or  secure 
themselves  as  Is  accorded  to  other  creditors  of  the  corporation. 

CORPORATIONS,  INSOLVENT— PREFERENCES  BY,  TO  OF- 
FICERS.—A  corporation,  so  long  as  it  has  control  of  its  property. 
though  insolvent  may,  when  acting  honestly,  prefer  one  creditor  to 
another,  and  may  so  prefer  its  stockholders  and  officers  who  are 
bona  fide  creditors. 

CORPORATIONS  INSOLVENT— PREFERENCES  TO  OF- 
FICERS-PRESUMPTION— BURDEN  OF  PROOF.— The  act  of  the 
ilirectors  of  an  insolvent  corporation,  or  of  a  corporation  in  falling 
circumstances,  in  voting  themselves  preferences,  is  prima  facie  fraud- 
ulent and  the  burden  of  proof  is  upon  them  to  show  that  tiielr  debt 
Is  bona  fide. 

Huston  &  Parrish,  S.  S.  Brown,  and  H.  EL  White^  for  the  ap- 
peUants. 

Dowe,  Johnson  &  Rusk,  Stauher  &  Crandall,  W.  P.  Qall^  aod 
IT.  Pike,  for  the  respondents. 
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MACPAELANE,  J.  This  suit  is  to  set  aside  a  certain 
deed  of  trust,  ezecated  on  the  eighteenth  day  of  March,  1893,  by 
fhe  James  Walsh  Mercantile  Company,  a  bxtsiness  corporation,  to 
defendant  J.  Francis  Smith,  as  trustee,  to  secure  its  creditors  in 
the  order  therein  named.  The  deed  was  executed  in  pursuance 
of  this  resolution  of  the  board  of  directors:  ***  *TVTiereas,  this 
corporation  is  unable  to  meet  its  obligations  as  they  fall  due^ 
though  its  assets  are  much  more  than  its  liabilities,  resolved, 
that,  in  order  to  more  economically  dispose  of  such  portion  of  its 
assets  as  may  be  necessary  to  pay  its  debts  than  could  be  done  if 
legal  proceedings  should  be  instituted,  the  corporation  convey 
«11  its  property,  real,  personal,  and  mized^  to  J.  Francis  Smith, 
as  trustee,  with  powers  of  sale  and  collection,  and  that  such  trus- 
tee pay:  1.  Costs  of  the  trust;  2.  Debts  preferred  by  the  state 
laws  of  Missouri;  3.  Obligations  for  borrowed  money  not  se- 
cured by  collateral;  4.  Balance  due  on  notes  for  borrowed  money 
secured  by  collateral  after  application  of  collateral  and  their  pro- 
ceeds, and  notes  of  other  parties  discounted  by  the  company, 
after  due  attempt  to  collect  from  makers;  5.  Other  indebtednesa 
of  the  company  not  disputed.'*  The  deed  of  trust  was  drawn  in 
accordance  with  the  resolution.  The  creditors  of  the  various 
classes,  with  the  amoimts  due  each,  were  specified,  and  direc- 
tions were  given  the  trustee  to  pay  the  debts  in  the  order  named. 
The  debts  of  the  third  class,  as  specified  in  the  mortgage,  aggre- 
gated about  thirty-five  thousand  dollars,  and  those  of  the  fourth 
class  about  fifty-six  thousand  dollars.  The  fifth  class  of  cred- 
itors secured  were  the  general  mercantile  creditors  of  the  corpora- 
tion. The  debts  of  this  class  aggregated  about  thirty  thousand 
dollars.  Creditors  of  this  class  prosecute  this  suit.  Pending  the 
suit,  defendant  Smith  was  appointed  receiver.  The  face  value 
of  the  assets  amounted  to  about  three  hundred  thousand  dollars^ 
but,  on  account  of  depreciation,  it  was  thought  by  the  receiver 
that  not  more  than  one  hundred  thousand  dollars  could  be  real'zed 
on  them.  There  would  be,  therefore,  but  little,  if  anything, 
to  apply  on  the  filth  class  of  debts.  Under  the  deed  of  trust, 
power  of  sale  *®*^  was  given  the  trustee,  as  also  authority  to  col« 
lect  the  debts  due  the  company.  It  was  charged  in  the  petition 
**fliat  certain  of  the  indebtedness  in  preferred  classes  3  and  4  is 
the  individual  indebtedness  of  the  officers  and  directors  of  said 
corporation,  and  was  contracted  for  the  purpose  of  protecting  the 
individual  lability  of  said  officera  and  directors.**  Defendant 
Smith,  by  answer,  admitted  the  execution  and  delivery  of  the 
deed  of  trust,  and  that,  by  virtue  of  the  powers  thereby  con- 
ferred, he  took  into  his  possession  all  the  property  so  assigned  to 
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him^  with  a  view  of  admiiiififceriiig  the  same.  The  oQier  alle- 
gatioxiB  of  the  petition  w^e  in  substance  denied.  The  only  evi- 
d^ioe  offered  on  the  trial  was  directed  to  the  question  of  the  sol- 
yency  of  the  corporation  at  the  time  the  deed  of  trust  was  made. 
The  records  of  the  corporation  showed  that  James  Walsh  was  its 
president^  Oharles  McGinn,  vice-president,  and  John  F.  Byrne;, 
secretary.  It  also  appears  that  these  were  the  only  directors  who 
passed  the  resolution.  The  deed  of  trust  was  signed  by  James 
Walsh,  as  president,  and  attested  by  John  P.  Byrne,  as  secre- 
tary. One  note,  placed  in  class  3,  as  described  in  tho  deed  of 
trust,  was  dated  January  25,  1883,  and  was  ''executed  by  t^ 
former  firm  of  James  Walsh  &  Co.  in  the  sum  of  twelve  thousand 
dollars,  payable  to  Ferdinand  Lutz,  of  St  Joseph,  Missouri,  pay* 
inent  of  which  has  been  assumed  by  said  party  of  the  first  pari." 
Another  note  of  the  same  character,  dated  in  1889,  for  two  thou- 
sand dollars,  was  also  described  in  the  deed  of  trast.  In  the  same 
clsiSB  were  two  notes  by  the  corporation  to  James  Walsh,  as  admin- 
istrator of  the  Conrad  estate.  It  was  not  shown  by  the  evidenoe 
that  the  creditor  James  Walsh  was  the  same  person  as  James 
Walsh  *®®  the  president  and  director  of  the  corporation;  nor 
^was  any  evidence  offered  explanatory  of  the  assumption  by  the 
corporation  of  the  note  of  James  Walsh  &  Co.  The  case  was 
Argued  by  counsel  on  both  sides,  and  the  identity  of  James  Walrii 
in  each  capacity  has  been  assumed.  No  evidence  was  offered 
tending  to  prove  actual  bad  faith,  either  in  the  execution  of  the 
deed,  or  in  creating  the  debts  secured  by  it.  The  court  found 
that  on  the  eighteenth  day  of  Maixdi,  1893  (the  date  of  the  deed 
of  trast),  the  defendant  James  Walsh  Mercantile  Company  was 
insolvent,  and  from  that  date  ^'ceased  to  be  a  going  conoern." 
Upon  this  finding,  a  decree  was  entered  setting  aside  the  deed  ci 
trust,  from  which  defendants  appealed. 

Most  of  the  questions  involved  in  this  record  have  in  some  re- 
cent cases  in  this  court  been  given  careful  and  exhaustive  con- 
sideration. The  investigations  given  the  subject  have  been  more 
labored  and  thorough  on  account  of  apparent  want  of  harmony 
in  some  of  the  previous  decisions  of  this  court,  as  well  as  on  ac- 
count of  the  diversity  of  opinion  in  other  jurisdictions.  The 
conclusions  reached  by  each  of  the  divisions,  which  received  the 
concurrence  of  all  the  members,  may  be  briefly  given  in  the  lan- 
guage of  the  syllabi  prepared  by  the  judge  who  wrote  one  of  the 
opinions,  as  follows:  "A  corporation  in  failing  circumstances 
may  prefer  one  creditor  to  another,  in  dischar^ng  its  obligations, 
if  such  preference  is  made  in  good  faith,  \\-hile  the  property  of 
the  company  remains  in  its  possession,  unaffected  by  liens  or  bj 
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proceas  of  law.  Mere  insolyency  of  a  corporation  does  not  of  itself 
transform  its  assets  into  a  trust  fund  for  the  equal  benefit  of  all  its 
creditors'':  Alberger  y.  National  Bank,  123  Mo.  813;  Slavens  v. 
Cook  Drug  Co.,  128  Mo.  341;  ^s''  Waggoner-Gates  Milling  Co. 
T.  Ziegler-Zaiss  Commission  Co.,  128  Mo.  473.  In  the  case  last 
cited,  which  was  decided  by  Division  Two  of  this  court,  it  was 
also  held  that  preference  in  the  same  circumstances  may  be 
^ven  to  a  creditor  of  a  corporation  who  is  secured  by  the  indorse- 
ment of  some  of  its  directors.  It  would  seem  to  follow  logically 
from  these  decisions  that  a  preference  may  be  made  to  a  director 
for  a  debt  directly  due  him  from  the  corporation,  unless  it  would 
be  defeated  by  his  own  act  in  voting  himself  the  preference. 

But  it  is  insisted  with  much  earnestness,  and  argued  with  great 
Ability,  that  the  directors  had  no  power  to  bind  the  corporation  to 
BJk  agreement  made  with  themselves,  and  in  whidi  they  had  a 
personal  interest,  and  that,  therefore,  the  resolution  of  the  board 
of  directors  authorizing  preferences  to  be  given  the  members 
thereof,  over  other  creditors,  and  the  deed  of  trust  executed  in 
pursuance  thereof,  were  absolutely  void.  This  contention  must 
pest  upon  one  of  two  theories— either  that  the  directors  of  a 
corporation  are  trustees  for  its  creditors,  and  its  assets  constitute 
a  trust  fund  which  they  must  apply  ratably  toward  the  satisfaction 
of  all  the  debts,  or  that  such  a  transaction  is,  upon  its  face,  con- 
structively fraudulent.  As  has  been  seen,  the  so-called  ''^rust  fund 
theory,*'  as  applied  to  a  corporation,  while  dominion  over  its 
property  is  retained,  is  not  recognized  in  this  state  as  being  sound. 
Nothing  additional  need  be  said  on  that  subject.  The  board  of  di- 
rectors are  nndonbtedly  trustees  for  the  corporation  and  stock- 
holders, and  when  acting  for  them,  are  bound  to  exercise  the  ut- 
most good  faith.  Any  attempt  in  dealing  with  its  property  or 
affairs  to  secure  themselves  personal  advantages  over  other  stock- 
holders ^®®  should,  at  least,  be  subject  to  the  most  rigorous 
scrutiny:  Hill  v.  Bich  Hill  etc.  Co.,  119  Mo.  9,  and  cases  cited. 

But  it  cannot  be  said,  as  a  correct  proposition  of  law,  that  offi- 
cers of  a  corporation  cannot  themselves  and  in  their  own  names 
contract  with  it.  To  so  hold  would  virtually  deny  to  corpora- 
tions the  credit  upon  which  so  much  of  the  business  of  the  coun- 
try is  transacted,  and  which  is  so  essential  to  success.  If  the 
stockholders  and  officers  of  corporations  are  not  permitted  to  ad- 
vance money  to  them,  or  to  indorse  for  them,  without  subjecting 
themselves  to  such  disadvantages,  they  would  be  deprived  of  their 
most  valuable  source  of  credit.  A  corporation  naturally  looks  to 
those  interested  in  its  affairs  for  accommodations.  If  directors 
can  lend  the  corporation  money,  or  indorse  for  it,  they  should 


632  ScHUFfiLDT  «.  Smith.  [Hisaouii, 

certainly  haye  the  same  right  to  collect  the  debts  or  secure  them- 
selves  as  is  accorded  to  other  creditors.  The  cases  cited  abun- 
dantly show  that  a  corporation^  so  long  as  it  has  control  of  ita 
property,  though  insolvent^  may,  when  acting  honestly^  prefer 
one  creditor  to  another.  A  mortgage,  then,  giving  such  prefer- 
ence, is  not  constructively  fraudulent.  Neither  the  corporation 
nor  the  other  stockholders  are  injured  by  the  preference  given. 
To  defeat  them,  actual  fraud  should  be  shown.  The  honest 
debts  aU  stand,  and  should  standi  on  equal  footing.  All  tiie 
creditors  shoxQd  have  equal  rights  to  enter  in  the  Tace  of  dili- 
gence. The  fact  that  the  race  may  be  unequal  should  not  de- 
prive the  winner  of  his  reward.  An  individual  debtor  can  pre- 
fer his  family,  his  neighbors,  and  his  friends.  If  the  preferred 
debt  is  honest,  the  preference  cannot  be  impeached,  though  the 
wife  of  the  debtor  secure  the  advantage:  Hart  v.  Leete,  104  Mo. 
338;  Riley  v.  Vaughan,  116  Mo.  176;  38  Am.  St.  Rep.  586. 
No  reason  can  be  seen  *®®  why  a  corporation  may  not  also  prefer 
its  friends.  There  is  no  more  equity  in  allowing  an  individual 
debtor  to  prefer  his  creditor,  wife,  or  children  than  in  allowing 
a  corporation  to  prefer  its  stockholders  and  officers.  To  permit 
equities  to  control  wx>uld  defeat  all  preferences.  While  the 
owner  of  property  retains  the  power  of  its  disposal,  he  may  ap- 
ply it  to  the  payment  of  any  honest  debt,  is  tiie  rule  upon  which 
the  right  to  make  preferences  among  creditors  rests.  The  rule 
should  apply  as  well  to  corporations  as  to  individuals,  and  any 
change  should  be  made  by  the  legislature,  and  not  by  the  courts. 
If  the  debt  is  an  honest  one,  and  the  corporation  had  the  power 
to  contract  it,  it  has  the  right  to  pay  or  secure  it,  and  no  fraud 
can  be  imputed  to  it  from  the  fact  that  it  is  paid  or  secured  in 
preference  to  another.  'It  may  be  conceded,^'  said  Judge  Taft 
in  a  recent  case,  ''that  the  trust  relation  justifies  and  requires 
courts  of  equity  to  subject  preferences  by  an  insolvent  corporar 
tion  of  its  own  directors  to  the  closest  scrutiny;  and  places  the 
burden  upon  the  preferred  director  of  showing,  beyond  question, 
that  he  had  a  bona  fide  debt  against  the  corporation;  but  we  do 
not  see  why,  if  a  corporation  may  prefer  one  creditor  over  others, 
it  may  not  prefer  a  director  who  is  a  bona  fide  creditor.  Pref- 
erences are  not  based  on  any  equitable  principle.  They  go  by 
favor.  And,  as  an  individual  may  prefer  among  his  creditors 
his  friends  and  relatives,  so  a  corporation  may  prefer  its  friends^: 
Brown  v.  Grand  Rapids  etc.  Furniture  Co.,  68  Fed.  Rep.  292. 
See,  also,  Worthen  v.  Griffith,  69  Ark.  663,  43  Am.  St  Rep.  60^ 
and  cases  cited. 

We  do  not  think,  therefore,  that  the  deed  of  trust  is  construe* 
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tiyely  fraudulent  far  the  reason  that  it  gives  preferences  to  a  di- 
rector of  the  corporation.  Wben  the  ^'^  light  of  the  corpora- 
tion to  give  preferences  to  any  of  its  creditors  is  conceded^  the 
logical  conclusion  follows  that  it  can  give  them  to  any  creditor 
who  holds  an  honest  debt  against  it^  though  he  be  an  officer  or 
stockholder.  This  conclusion  is  in  accord  witli  the  declaration 
of  Sherwood,  J.,  in  a  recent  case.  He  says:  ^^A  corporation, 
within  the  scope  of  the  purposes  for  which  it  was  incorporated, 
may  do  any  act  in  furtherance  of  those  purposes  which  an  indi- 
vidual in  similar  drcmnstances  might  do,  and,  though  insolvent, 
may  prefer  some  creditors  to  others,  even  thougb  such  creditors 
are  among  the  directors  of  the  corporation'*:  Foster  v.  Mullanphy 
Planing  Mill  Co.,  92  Mo.  87.  While  the  directors  of  a  corporation 
do  not  sustain  the  strict  relation  of  trustees  for  its  creditors,  yet 
their  duties  to  them  and  their  relation  to  the  corporation  itself  are 
such  as  impose  upon  them  some  of  the  obligations  of  trustees. 
In  dealing  with  the  corporation,  they  deal  with  themselves.  They 
determine  the  liability  of  the  corporation  to  themselves.  They 
shouldy  therefore,  be  required,  in  case  they  give  themselves  a 
preference  over  other  creditors,  to  show  that  all  their  secured 
debts  are  fair,  honest,  and  justly  due  them.  This  burden  prop- 
erly rests  upon  them.  From  this  record  it  appears  that  the  in- 
validity of  the  deed  of  trust  in  question  was  declared  to  result 
from  tiie  mere  insolvency  of  the  corporation  at  the  time  it  was 
executed.  The  question  of  the  bona  fides  of  the  debts  of  direct- 
ors, who  were  given  preferences,  was  not  gone  into  on  the  trial. 
The  act  of  the  directors  in  voting  themselves  preferences  would 
make  the  deed  of  trust  prima  facie  fraudulent  in  fact,  but  not 
conclusiTely  so  as  a  matter  of  law.  The  court  evidently  did  not 
decide  the  case  upon  the  presumption  of  fact  that  the  deed  was 
fraudulent,  which  it  might  have  indulged.  ■•*  We  therefow 
leverse  the  judgment  and  Temand  the  cause  for  a  new  triaL 

Brace,  P.  J.,  and  Barclay  and  Robinson,  JJ.,  concur. 


CORPORATIONS— INSOljVHNT—PRHFBRDNCrBS  TO  OFPI- 
CnffiUS  OR  STOOKHOIrDBRS.-^  corporation  haying  the  right  to 
lirefer  its  creditor  by  ftflsfgninent  may  thua  prefer  a  Just  debt  due  one 
of  its  dlTOOtora:  Worthen  v.  Griffith,  69  Ark.  562;  48  Am.  St  Rep.  50, 
and  note.  A  member  of  the  governing  t>od7  of  an  Insolvent  corpora- 
Hoik,  of  wttlcb  he  1«  an  nnaecured  creditor,  cannot  be  made  a  preferreil 
cnMxn  In  the  dispoaltion  of  its  aasetB*  but  mach  assets  must  be  dis- 
tributed pro  rata  among  all  the  unsecured  creditors,  unless  valid 
Hens  have  been  created  In  favor  of  sm^  member  and  then  superven- 
ing ntsolveney  cannot  destroy  or  Impair  them:  Oorey  t.  Wadsworth, 
90  Ala.  68;  42  Am.  St.  Rep.  29,  and  note.  The  asffets  of  an  !n«ol- 
y>eat  corporation  are  tmst  funds  for  the  benefit  of  all  of  Its  creditors 
fca  00  far  as  to  prohibit  the  disposition  of  its  aasets  toward  the  pay- 
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m«iit  of  debts  due  fts  offlcera.  or  by  securing  such  debts  by  creatSnf 
Ums  so  as  to  thereby  giyie  them  a  pireference  over  other  creditors: 
La  Grange  Butter  Tub  Go.  ▼.  National  Bank,  122  Mo.  154;  43  Am.  St 
Rep.  668.  This  subject  is  fully  discussed  in  the  extended  notes  to 
Conover  t.  Hull,  45  Am.  St.  Rep.  833-835,  Beach  v.  Miller,  17  Am.  8t 
Bep.  800^  and  Oarrett  ▼.  Burlington  Plow  Co.,  60  Am.  Bep.  406-4TL 
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WILLS-WITNESSHS— ATTESTATION.— Under  a  statute 
Quiring  a  will  to  be  attested  by  two  or  more  competent  wltnesaes. 
subscribing  their  names  thereto  in  the  presence  of  the  testator,  the 
sigtiaturo  of  the  witnesses  in  the  proi^er  and  usual  place,  but  wltliout 
any  attestation  clause,  is  sufficient 

WILLS-BXECUTION.— A  will  dictated  by  a  single  woman  of 
requisite  age  and  sound  mind,  signed  by  her  in  the  presence  of  two 
witnesses  who  subscribe  their  names  in  her  presence,  is  legally  and 
properly  executed. 

WILLS— UNDUE  INFLUENCE— BURJD-EN  OF  PBOOF.— The 
presumption  In  favor  of  the  validity  of  a  will  is  not  overcome  by  the 
Cact  of  unjust  discrimination  in  favor  of  a  son  who  is  both  a  devisee 
and  executor  under  the  will  and  is  shown  to  have  had  great  Influenoe 
ever  the  testator  in  her  business  affairs,  nor  do  these  facts  cast  the 
burden  of  proof  upon  him  to  establish  the  validity  of  the  wllL 

WILLS— UNJUST  DISORIMINATION.— A  testator,  having 
sufficient  mental  capacity,  may  make  an  unreasonable,  unjust,  and 
injudicious  will;  and  a  jury  has  no  righft  to  alter  the  disposition  thus 
made  of  his  property  merely  because  justice  is  not  done  to  hia  fam- 
ily connections. 

L.  Dawson  and  J.  W.  Eimis^  for  the  appellantB. 

0.  D.  JoneS;  for  the  respondenl 

^1  BTJBOESS,  J.  This  is  a  suit  to  set  aade  'Qie  will  <]f  Bts 
Catharine  Berberet,  late  of  Knox  counly.  For  grounds  for  set- 
ting aside  the  will  the  petition  alleges:  1.  That  the  instrument  of 
writing  admitted  to  probate  is  not  the  last  will  of  the  deceased, 
Eva  Catharine  Berberet,  for  the  reason  that  it  is  not  signed,  pub- 
lished, and  declared  by  two  attesting  witnesses,  upon  its  face  or 
anywhere  upon  it,  in  writing,  to  be  such  will,  and  that  it  is  not 
executed  and  attested  by  at  least  two  witnesses,  according  to  law; 
2.  That  any  or  all  proofs  to  show  that  the  will  was  signed,  at- 
tested, published,  and  declared  in  the  presence  of  at  least  two 
attesting  witnesses,  and  that  they,  at  her  request  and  in  her  pres- 
ence, subscribed  said  writing  as  such  witnesses,  and  intended  so  to 
do  at  the  time,  and  that  the  said  deceased  was  then  of  sound  and 
disposing  mind,  was  and  is  all  within  the  statute  of  frauds  and 
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perjuries^  for  the  reason  that  it  is  not  stated,  in  whole  or  in  part, 
upon  or  in  said  writing;  3.  That  said  writing  was  not  understood 
by  the  deceased,  that  i&  provisions  or  terms  were  not  of  her  fram- 
ing or  choosing,  and  tl^at  it  was  never  explained  or  understood 
by  her,  and  that  she  never  so  published  or  declared  it  to  two  or 
more  attesting  witnesses,  etc;  ^^^  4.  That  the  said  instrument 
of  writing,  purporting  to  be  the  will  of  the  deceased,  is  in  the 
handwriting  of  the  executor  therein  appointed,  who  is  alleged 
to  be  the  principal  devisee  under  its  terms;  that  said  writing 
was  composed  and  framed  by  him,  and  the  signature  of  said  de- 
ceased procured  thereto  when  she  did  not  understand  it,  by  rea- 
son of  his  undue  influence  over  her.  The  petition  then  con- 
cludes with  the  usual  prayer,  asking  to  have  the  writing  declared 
to  be  not  the  last  will  of  the  deceased,  Eva  Catharine  Berberet. 
The  answer  of  the  defendants,  after  admitting  the  formal  allega- 
tions of  the  petition  as  to  the  relation  of  the  parties  to  the  testa- 
trix, donies  that  the  proof  necessary  to  establish  said  will  is  or  was 
within  the  statute  of  frauds  and  perjuries,  as  alleged  in  the  peti- 
tion; denies  that  the  instrument  in  question  was  dictated  and 
framed  bv  the  executor  therein  named;  denies  that  the  deceased 
did  not  xmderstand  the  provisions  of  said  instrument;  denies  that 
the  said  executor  therein  named  dictated,  advised,  or  counseled 
the  making  of  said  will;  but  avers  that  the  executor  therein  named 
wrote  said  will  at  the  request  of  the  deceased,  who  dictated  every 
clause  and  provision  thereof;  that  deceased  was  at  the  time  of 
sound  and  disposing  mind,  and  that  she  dearly  understood  the 
nature  of  the  business  in  which  she  was  engaged,  and  that  the 
instrument  of  writing  in  question  is  the  last  will  and  testament 
of  Bva  Catharine  Berberet,  deceased,  and  that  she  understood 
the  instrument  in  all  its  parts  and  provisions.  A  trial  was  had 
on  the  issues  thus  joined  at  the  June  term  of  the  circuit  court, 
which  resulted  in  a  verdict  for  the  contestant.  Defendants  then 
filed  motions  for  new  trial  and  in  arrest,  which  being  overruled, 
they  appealed. 

*^^  The  will  ibears  date  January  19,  1893,  and  Mrs.  Berberet 
died  the  eighth  day  of  February,  1894.  She  was  at  the  time  of 
her  decease  about  seventy-two  years  of  age,  and  was  the  mother 
and  grandmother  of  the  defendants,  her  children  and  grand- 
children, eleven  dn  all.  The  property  disposed  of  by  the  will 
was  of  the  value  of  about  seven  thousand  dollars.  Her  husband 
died  January  8,  1877,  leaving  an  estate  worth  twenty  thoufland 
dollars,  and  she  and  her  son  Enos  were  executors  of  his  will,  Enos 
having  the  principal  charge  and  management  of  the  business. 
The  estate  was  still  unsettled  at  the  time  of  her  death.    Enos  and 
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JohanBB^  her  dangliter^  testified  that  their  mother  reqaeated  him 
to  write  the  vhlL,  and  that  he  came  to  her  honse  in  Eduui^  where 
ahe  had  been  living  and  keeping  house  with  Johamia,  to  write  iL 
£no8  testified  that  it  was  written  five  or  six  weeks  before  it  was 
taken  by  her  to  Joseph  Himer^  Atlay  J.  Steffen^  and  Thomas 
Burk  to  get  them  to  sign  it  as  witnesses  to  its  ezecation.  He  and 
Jahianna  iklso  testified  that  the  will  was  dictated  by  theo:  mother, 
and  explained  by  them  to  her.  It  was  also  shown  by  Johanna 
that,  three  weeks  before  the  will  was  written^  her  mother  insifited 
that  she  should  write  her  will,  that  she  declined  to  do  so,  and  that 
she  then  asked  Enos  two  or  three  times  to  write  it  before  he  con- 
sented. Mrs.  Berberet  could  not  read  written  English,  but  conid 
printed.  She  conld  read  written  German,  and  spoke  it  fla^itly. 
The  will  was  written  by  Enos,  and  admitted  to  be  in  his  hand- 
writing. It  was  signed  by  Mrs.  Berberet  in  German,  and  EQmer 
and  Steffen  signed  it,  in  her  presence  and  at  her  request,  as  wit- 
nesses thereto.  On  behalf  of  contestant,  it  was  shown  that  Mrs. 
Berberet  and  Enos,  as  executors  of  the  estate  of  Enos  Berberet,  de- 
ceased, were  entitled  to  commissions  as  such  executors  amounting 
to  about  sixteen  hundred  dollars,  ^^^  which  she  had  given  to  her 
said  son  by  her  will.  Evidence  was  also  introduced  tending  to 
show  that  Enos  had  influence  over  his  mother  in  matters  cf  busi- 
ness. 

The  writing  in  contest  is  as  follows: 

^^n  the  name  of  the  Lord  my  God,  Amen.  Enow  all  men  by 
these  presents,  that  I,  Eva  Catharine  Berberet,  of  t3ie  cxty  odF 
Edina,  in  the  county  of  Knox,  state  of  Missouri,  being  of  sound 
and  disposing  mind,  do  make  and  publish  this  my  last  will  and 
testament,  hereby  revoking  all  other  wills. 

^Tirsi  I  desire  that  my  funeral  expenses  and  the  services  of  a 
requiem  mass  and  all  ddl>ts  that  I  may  be  owing  be  first  paid, 
and  a  neat  tombstone  be  placed  over  my  grave,  of  the  value  of  not 
less  than  seventy-fiTe  dollars  and  not  more  than  one  'hundred  <md 
twenty-five  dollars.  The  said  one  hundred  and  twenty-five  dol- 
lars for  a  tombstone  shall  include  a  small  tombstone  to  be  erected 
over  my  nster  Susan  Fox's  grave,  now  lying  in  the  Catholic  cem- 
etery in  Edina,  Knox  county,  Missouri.  The  cost  of  said  Susan 
Fox's  tombstone  is  not  to  exceed  over  twenty-five  dollars. 

''Second.  I  give  and  bequeath  the  sum  of  fifty  dollars  to  the 
person  officiating  as  pastor  of  the  St.  Joseph  Catholic  Church,  of 
Edina,  Enox  county,  Missouri,  to  be  used  and  applied  to  the 
benefit  of  said  church — the  money  to  be  paid  to  the  pastor  of  St 
Josepfh  Church  as  soon  as  my  executors  may  oonveniently  receive 
the  same. 
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'^Third.  I  deaire  that  my  said  executors  shall  have  masses  read 
for  the  eaid  Etb  Catharine  Berberet  to  the  amount  of  seventy-iive 
dollars — thirty-five  dollars  for  high  massea  and  forty  dollars  for 
low  masses;  the  high  masses  to  be  said^  one  eaoh  year^  on  the 
day  of  each  years  of  my  death,  and  the  low  masses  to  be  said  one 
at  the  end  of  every  four  months.  "^^  My  executors  shall  notify 
said  parish  priest  of  St  Joseph  Church  when  to  be  read^  and  shall 
pay  for  same  when  eaoh  mass  is  read,  in.  case  of  my  death.  If 
there  can  be  a  final  settlement  made  before  the  amount  of  masses 
read,  then,  in  the  event,  the  money  for  said  masses  shall  be  paid 
over  to  my  executors,  to  be  used  for  said  above  masses. 

'Tourth.  I  desire  that  my  executors  shall  pay  to  my  daughter 
Johanna  O.  C.  Berberet  the  amount  of  two  dollars  per  week  for 
her  services  and  attention  given  at  my  last  sickness,  to  be  paid  to 
her  as  conveniently  as  my  executor  may  receive  the  same. 

''Fifth.  I  give  and  bequeath  to  each  of  my  folio  \ving  named 
children  the  sum  of  sixty  dollars  each:  To  Nicholas  J.  Berberet, 
E.  B:  Berberet^  Johanna  0.  Berberet,  Emma  MoBride,  wife  of 
John  McBride,  Florence  T.  Miller,  wife  of  John  Miller — said 
amount  to  be  paid  as  soon  after  my  death  as  my  executors  may 
conveniently  receive  the  same,  as  the  above  amounts  has  been 
made  to  me  as  presents  heretofore  from  each. 

''Sixth.  I  give  and  bequeath  to  my  daughter  Johanna  O.  C. 
Berberet  all  my  wearing  apparel,  aU  my  household  and  kitchen 
furniture,  beds  and  bedding,  all  provisions  and  wood  that  I  may 
depart  this  life  possessed;  and  it  is  my  desire  that  my  said  daugh- 
ter Johanna  O.  O.  Berbeiet  shall  take  immediate  possession  of  all 
of  said  property  named  in  this  clause  after  my  death,  and  the 
same  shall  not  be  included  in  the  inventory  of  my  estate. 

"Seventh.  I  give  and  bequeath  to  my  son  John  W.  Berberet 
the  sum  of  fifty  dollars,  to  be  paid  to  him  by  my  executor  when 
a  final  settlement  can  be  made  of  my  estate,  both  real  and  per- 
sonal. If  the  whereabouts  of  my  son  John  W.  Berberet  cannot 
be  found  at  the  time  of  my  final  settlement,  then  the  said  fifty 
dollars  shall  be  paid  equally  to  his  children.  The  said  *^  sum 
of  fifty  dollars  shall  be  the  full  and  complete  share  of  my  said 
son,  John  W.  Berberet,  in  and  to  all  my  estate,  both  real  and 
personal. 

"Eighth.  I  give  and  bequeath  to  my  son  Michael  J.  Berberet 
the  sum  of  one  hundred  dollars,  to  be  paid  to  him  by  my  execu- 
tors when  a  final  settlement  can  be  made  of  my  estate.  Said  sum, 
one  hundred  dollars,  shall  be  the  full  and  complete  share  of  my 
said  son,  Michael  J.  Berberet,  in  and  to  all  my  estate,  both  real 
and  personaL 
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''Ninth.  I  give  and  beqneatii  to  my  son  George  W.  Berbenk 
the  sum  of  one  hundred  dollaiB^  to  be  paid  to  him  by  my  esecn- 
tors  when  a  final  settlement  can  be  made  of  my  estate.  Said 
aum^  one  himdred  doUaiB,  shall  be  the  full  and  complete  share  of 
my  said  son^  George  W.  Berberet^  in  and  to  all  my  estate,  botti 
real  and  personal. 

''Tenth.  I  give  and  bequeath  to  the  heirs  of  Elizabeth  J.  Beis, 
my  daughter,  now  deceased,  the  sum  of  forty  dollars,  to  be  paid 
1x>  them  by  my  executors  when  a  final  settlement  can  be  made  of 
my  estate.  Said  sum  of  forty  dollars  shall  be  the  full  and  comr 
plete  share  of  my  said  daughter,  Elizabeth  Beis,  now  deceased,  in 
and  to  all  my  estate,  both  real  and  personal. 

"Eleventh.  I  give  and  bequeath  to  the  heirs  of  Maiy  C.  Beaa, 
my  daughter,  now  deceased,  the  sum  of  forty  dollars,  to  be  paid 
to  them  by  my  executor  when  a  final  settlement  oan  be  made  of 
my  estate.  Said  sum  of  forty  dollars  shall  be  the  full  and  com- 
plete share  of  my  said  daughter,  Mary  C.  Beis,  now  deceased,  in 
and  to  all  my  estate,  both  real  and  personal. 

"Twelfth.  I  give  and  bequeath  to  my  son  E.  B.  Berberet  all 
fees  and  commissions  arising  out  of  and  due  me,  at  present  and 
future,  by  reason  of  my  being  coexecutor,  with  my  eon  B.  B, 
Berberet,  of  my  late  husband,  Enos  Berberet,  deceased,  estate; 
and  I  *^^  further  agree  that,  in  case  there  has  been,  or  may 
hereafter  be,  any  losses  of  money  or  property  in  the  administra- 
tion of  the  estate  of  Enos  Berberet,  deceased,  by  myself  and  my 
said  son,  E.  B.  Berberet,  the  whole  of  the  same  shall  be  paid  out 
of  my  money  or  property  belonging  to  my  estate,  so  that  my  said 
son,  E.  B.  Berberet,  shall  not  lose  or  be  compelled  to  pay  any 
part  of  the  same,  and  the  remainder  of  my  said  estate,  not  herein 
and  before  distributed,  shall  all  be  held  subject  to  the  payment 
of  any  such  deficiency. 

"Thirteenth.  I  give  and  bequeath  to  my  children,  Nicholas  J. 
Berberet,  E.  B.  Berberet,  Franklin  J.  Berberet,  Johanna  Q.  C. 
Berberet,  and  Emma  A.  McBride,  wife  of  John  McBride,  and 
Florence  T.  Miller,  wife  of  John  Miller,  in  equal  parts,  share 
and  share  alike,  all  the  balance  of  my  real  and  personal  property, 
of  my  estate,  of  which  I  may  depart  my  life  possessed  of;  Bob- 
ject,  however,  as  to  the  several  legacies  and  sums  and  conditioaM 
herein  and  before  mentioned  and  described  in  the  above  will. 

"Fourteenth.  This  includes  all  clauses  in  said  will.  It  is  my 
strict  request,  if  any  of  my  said  children  or  heiire  shall  decline 
or  refuse  to  abide  under  my  said  will  and  testament,  then,  in  that 
event,  they  shall  receive  only  the  sum  of  five  dollars,  and  shall 


"AtUy  J.  Steffen. 
''Thomas  Burk 
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thereafter  be  excluded  from  my  said  will  and  my  real  and  pei^ 
fional  property. 

"I  hereby  appoint  my  son  E.  B.  Berberet  my  executor  to  exe- 
cute €uid  carry  out  the  intention  of  this  my  last  will  and  testa- 
ment. 

'^n  witness  whereof^  I  hereby  set  my  hand  and  affix  my  seal, 
this  19th  day  of  January,  1893. 

*'[In  German.]    EVA  CATHARTNE  BEEBERET.  [Seai] 

''Joseph  Himer.         [Seal] 

[Seal] 
[Seal]'' 

*®®  PlaintiflPs  insistence  is,  that  the  writing  in  contest  is  not 
the  will  of  Eva  Catharine  Berberet,  and  was  improperly  admitted 
to  probate  as  such,  because  not  executed  according  to  law,  in  that 
it  has  no  attesting  clause,  and  does  not  show  on  its  face  the  char- 
acter in  which  Steffen  and  Himer  signed  it,  whether  or  not  as 
attesting  witnesses,  within  the  meaning  of  section  8870  of  the 
BeTised  Statutes  of  1889,  in  regard  to  the  manner  in  which  such 
instruments  are  required  to  be  executed.    That  section  reads  as 
follows:  TBvery  will  shall  be  in  writing,  signed  by  the  testator,  or 
by  some  person,  by  his  direction,  in  his  presence;  and  shall  be  at- 
tested by  two  or  more  competent  witnesses  subscribing  their 
names  to  the  will  in  the  presence  of  the  testator.''    The  statute 
says  the  will  shall  be  "attested  by  two  or  more  competent  wit- 
nesses subscribing  their  names  thereto."    It  does  not  say  thai  the 
word  "Attest"  shall  be  written  on,  or  at  the  conclusion  of,  the 
will,  or  that  there  shall  be  written  thereon  anything  whatever 
other  than  the  names  of  the  attesting  witnesses.    At  common 
law,  attestation  of  a  will  was  not  necessary.    That  requirement 
in  order  to  its  execution  is  purely  statutory.    Under  a  statute  of 
Massachusetts,  which  requires  a  will  to  "be  attested    and  sub- 
scribed in  the  presence  of  the  testator  by  three  or  more  compe- 
tent witnesses"  it  was  held^  by  the  supreme  court  of  that  state, 
in  a  case  where  the  subscribing  witnesses  had  signed  their  names 
in  the  usual  place  for  the  signatures  of  witnesses,  but  without 
any  attestation  clause,  to  be  a  compliance  with  the  statute:  Ela 
T.  Edwards,  16  Gray,  91.    The  court  says:  '^The  single  require- 
ment of  the  statute  is,  that  the  instrument  'be  attested  and  sub- 
scribed in  the  presence  of  the  testator  by  three   or  more   wit- 
nesses.'   Even  as  to  this,  though  it  be  essential  that  the  facts 
be  so  established  by  the  ^^*^  evidence,  yet  neitiher  the  statute  nor 
the  decisions  of  the  courts  require  that  it  be  recited  in  the  form 
of  an  attestation  clause."    In  Boberts  v.  Phillips^  4  El.  &  B.  450, 
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it  ia  said:  *^t  neyer  has  been  held  that  a  testimonium  clause  is 
neceesaiy  under  this  statute,  or  that  the  tdtaieBseB  should  he  de- 
scribed as  idtnesses  on  the  face  of  the  will.  Nothing  more  is  re- 
quired than  that  the  will  should  be  attested  by  the  witDcases,  i. 
e.,  that  they  should  be  present  as  witnesses,  and  see  it  signed  by 
the  testator,  and  that  it  should  be  subscribed  by  the  witnesses  in 
the  presence  of  the  testator,  i.  e.,  that  they  should  subscribe  their 
names  upon  the  will  in  his  presence/'  In  the  case  of  Fry's  Will, 
2  R.  I.  88,  there  was  no  attestation  clause  other  than  the  word, 
'^Witness.**  One  of  the  subscribing  witnesses  having  died,  upon 
proof  being  made  of  the  handwriting  of  the  subscribing  witnesB 
and  of  the  testator,  it  was  held  to  be  prima  facie  evidence  that 
all  the  requirement  of  the  statute  had  been  complied  with.  To 
the  same  effect  is  Jackson  v.  Christman,  4  Wend.  277.  The  evi- 
dence conclusively  showed  that  the  paper  was  drawn  up  by  Enos 
Berberet,  one  of  the  sons  of  the  testatrix,  at  her  request;  that 
she  dictated  it;  that  it  was  then  explained  to  her  by  him;  that 
she  went  to  A.  J.  Steffen  and  asked  him  if  he  should  sign  her 
will  and  testament,  and  he  told  her  that  he  would;  that  she  then 
went  off,  end  in  about  three  weeks  came  again  into  his  store  and 
asked  him  to  sign  it;  that  she  then  went  out  and  came  back  with 
Mr.  Himer,  and  signed  the  will  in  their  presence — she  signing 
it  first,  Hirner  next,  and  the  witness  last,  all  in  the  presence  of 
each  other.  Joseph  Himer  testified  that  she  oalled  on  him,  in 
his  store,  in  the  winter,  and  asked  him  if  he  would  come  up  to 
Mr.  Steffen's  and  witness  her  will;  that  he  told  her,  '^All  right," 
and  went  along  with  her;  that,  when  **^  they  got  there,  she 
signed  the  will  before  witness  and  Mr.  Steffen,  and  in  their  pres- 
ence; and  that  they  signed  it  in  her  presence  and  in  the  pres- 
ence of  each  other.  After  the  will  was  signed,  she  again  took 
charge  of  it.  All  that  was  done  in  respect  to  procuring  the  sig- 
natures of  the  witnesses  was  done  by  the  testatrix  herself.  She 
knew  the  character  of  the  instrum^t,  because  she  dictated  it 
and  requested  the  witnesses  to  witness  it  as  her  will.  In  addi- 
tion to  all  this,  she  was  single  at  the  time  of  the  execution  of 
the  instrument,  over  the  requisite  age,  and  of  sound  mind.  We 
must,  therefore,  hold  that  the  will  was  properly  executed. 

Now,  as  to  the  instructions  given  by  the  comrt  on  behalf  of  Hie 
plaintiff.  The  first  and  second  have,  in  effect,  already  been  dis- 
posed of  by  what  was  said  in  the  preceding  paragraph  of  this 
opinion.  As  to  the  third,  there  was  no  evidence  to  justify  it, 
and,  even  if  there  had  been,  it  is  vicious,  in  that  it  tells  the  jury 
that,  if  they  believe,  from  the  facts  admitted  (to  wit,  that  the 
writing  in  contest  was  written  by  Enos  B,  Berberet^  one  of  the 


Dec.  1895.]  Bbbbbbbt  v.  Bbbbbbbt.  641 

^erjseeBy  uid  he  is  also  appointed  ezecntoir  in  the  will,  that  he 
IB  the  son  of  the  testatrix,  and  that  ehe  could  not  read  EngliBh)^ 
and  the  other  evidence  in  the  cause,  that  he  had  great  inflaence 
orer  the  mind  of  his  mother,  and  that  advantage  is  given  him  by 
the  terms  of  the  will,  then  the  bnrden  was  cast  upon  him  to 
show  that  the  will  was  fairly  obtained,  etc.  The  presumption  is 
in  favor  of  the  validity  of  the  will,  and  the  fact  of  unjust  dis- 
crimination in  its  provisions,  if  such  be  the  case,  and  the  other 
facts  before  stated,  did  not  shift  the  burden  of  establishing  its 
validity  on  the  defendant  There  must  have  been  undue  influ- 
ence exercised  in  the  procurement  of  the  will:  McFadin  v.  Ca- 
tron, 120  Mo.  252;  Maddox  v.  Maddox,  114  Mo.  35;  35  Am.  St 
Sep.  734.  It  is  not  enough  that  Enos  B.  Berberet  had  great  in- 
fluence over  his  mother,  in  respect  of  her  business  ^^^  affairs 
alone,  in  order  to  shift  tiie  burden  to  him  in  explanation  of  such 
discrimination;  but  it  must  be  shown  that  he  procured  the  exe- 
cutioai  of  the  will  by  the  exercise  of  such  influence,  and  thereby 
gained  an  unfair  advantage.  A  testator  having  suf&cient  mental 
capacity  has  tiie  right  '^  make  an  unreasonable^  unjust,  inju- 
dicious will;  and  his  neighbors  have  no  right,  sitting  on  a  jury,  to 
alter  the  disposition  of  his  property  simply  because  they  may 
think  the  testator  did  not  do  justice  to  his  family  connection": 
Boylan  v.  Meeker,  15  N.  J.  Eq.  310,  quoted  with  approval  in 
Maddox  v.  Maddox,  114  Mo.  35;  35  Am.  St.  Bep.  734.  See,  also, 
Mackall  ▼.  Mackall,  135  IT.  S.  171^  and  cases  cited;  Smith  v. 
Smith,  48  N.  J.  Eq.  691;  Jackson  v.  Hardin,  83  Mo.  186;  Far- 
mer V.  Farmer,  129  Mo.  530.  Mrs.  Berberet  was  shown  by  the 
evidence  to  be  a  woman  of  more  than  ordinary  intelligence  and 
business  capacity,  and  the  execution  of  her  will  entirely  free 
from  fraud  or  undue  influence.  Not  even  a  suspitrion  of  fraud 
attended  its  procurement  or  execution;  and  to  sustain  the  verdict 
of  the  jury,  under  the  facts  in  proof  as  disclosed  by  the  record, 
would  be  to,  in  effect,  say  that  no  person,  however  intelligent, 
however  free  from  fraud  or  undue  influence,  oould  dispose  of  his 
property  by  will  unless  he  do  so  according  to  the  ideas  of  fairness 
and  justice  of  some  jury  who  may  possibly  have  to  pass  on  it 
after  his  death. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  enter  up  judgment  for  the  proponents 
of  the  will,  defendants  herein. 

Gantt,  P.  J.,  and  Shearwood,  J.,  concur. 


WITJyS— ATTESTATION.— witnesses  need  not  sntworlbe  any  for- 
mal clause  of  attestation:  Robinson  v.  Brewster,  140  111.  649;  33  Am. 
Ail  Sr.  Rxr.,  Vol.  LII.— 41 
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SL  B«|>.  20S.  6ee,  alBo»  the  extended  note  to  Cbafee  t.  Baptist  IClt- 
fllonary  Oonyentloii,  40  Am.  Dec.  231. 

WILLS-UNDUE  INFLUEfNtTK— An  anequal  ^fetribvUoa  of  his 
property  by  a  testator,  or  his  omission  entirely  from  his  beqoestB  of 
some  of  his  next  of  kin,  Is  not,  In  the  absence  of  mental  incapacity 
or  undne  Influence,  eridence  to  show  either  testamentary  incapacity 
or  undue  Influence:  Bumey  ▼.  Torrey,  100  Ala.  157;  46  Am.  St.  Rep. 
83,  and  note.  A  testator  may  make  an  unreasonable,  mijust,  fund  in- 
judicious will,  and  it  will  still  be  yalid  if  he  Is  possessed  of  mental 
capacity  and  acts  as  a  free  agent  at  the  time  of  its  execution:  Mad- 
dox  ▼.  Maddox,  114  Mo.  35;  35  Am.  St.  Rep.  734.  See  the  extended 
note  to  In  re  Hess'  Will,  31  Am.  St.  Rep.  670-681* 


Snbll  V.  Harrison. 

(ISl  MnKnna,  48ft.] 

JUDGMIBNTS-SUSPBNSION  OF  STATUTB  OF  UMITA- 
TIONS— A  Judgment  In  ejectment  In  faror  of  one  cotenazit  a^psinsl 
another  claiming  by  adyerse  possession,  suspends  the  statute  of  limi^ 
tatk)n  from  the  time  of  oommencement  of  the  aotdon;  aBd  sncfi  sus- 
pension continues  during  the  Ufe  of  4te  judgment,  aitbough  do  writ 
of  restitation  is  Issued,  nor  is  possession  taken  under  the  judgment. 

PARTITION— PARTI£6.~A  trustee  of  an  express  tmat  holding 
the  legal  title  to  land  may  maintain  a  partition  suit  in  his  own  name; 
and  the  fact  that  he  joins  minor  cestuls  que  ^rust  as  ooptaintlffli  does 
not  militate  against  his  right  to  maintaki  the  actton. 

PARTITION  —  BJBCTMBNT  —  RENTS  AND  PROFITS.— A 
judgment  for  rents  and  profits  in  ejectment  by  one  cotenant  a^ralnst 
another  may  be  charged  against  the  share  of  the  latter  In  a  subse- 
quent proceeding  between  them  for  partition. 

€.  E.  Morrow  and  A.  B.  Logan^  for  liie  appeUants. 

J.  W.  Sudduth  and  Fyke,  Tates  &  Fyke,  for  the  respondenlB. 

^^  BBACE^  C.  J.  This  is  an  action  in  partition  by  the  dev- 
isees and  heiiB  at  law  of  John  Snell,  deceased,  against  Bnmetti 
Harrison  and  Oeoige  W.  Harrison,  her  husband,  and  the  ad- 
ministrator of  Harvey  Hanison,  deceased,  in  which  the  plaintiffi 
obtained  judgment  and  order  of  sale,  and  the  defendants  appeal. 
^^®  The  land  sought  to  be  divided  is  one  hundred  and  sixty  acarea 
sitnate  in  aeotion  13,  township  45,  range  24,  an  said  county,  par- 
ticularly described  in  the  petition,  in  which  it  is  alleged  that  the 
plaintiff  John  R  Snell  acquired  the  legal  title  to  the  durrea  there- 
in daimed  by  him  and  his  coplaintiffB  aa  executon  ol  the  es- 
tate of  the  said  John  Snell,  deceased,  and  that  he  holds  the  same 
as  tenant  in  common  with  the  said  Brunetta,  in  trust  for  the 
benefit  of  said  estate  and  of  the  devisees  of  said  testartor. 

1.  This  land  has  been  in  litigation  for  nearly  twenty  years,  in 
the  couiae  of  which  time  two  of  the  suits  have  reached  this  court, 
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end  are  reported,  the  first  in  83  Mo.  651,  and  the  other  in  104 
Mo.  158,  wheore  a  full  etatement  and  history  of  the  traDSftctiosfl 
of  the  parties  may  be  found.  This  last  snit  was  ejectment  by 
John  R.  Snell  against  the  Harrisons,  in  which  the  defendants 
set  np  their  title,  and  asked  for  equitable  relief,  and  in  which  the 
respectiye  rights  and  interests  of  the  parties  were  finally  adjudi- 
cated and  settled;  this  court  holding  that  the  plaintiff,  Snell, 
w:bs  entitled  to  recover  the  undivided  seven-tenths  of  the  sooth 
eighty  acres  of  said  tract,  and  that  Brunetta  Harrison  was  en- 
titled to  the  other  undivided  three-tenths  of  said  south  eighty, 
and  that  said  plaintiff  Snell  was  entitled  to  the  undivided  seven- 
thirtieths  and  the  said  Brunetta  B^arrison  to  the  undivided  twen- 
ty-three thirtieths  of  the  north  eighty  of  said  tract;  and  remand- 
ing the  cause  to  the  circuit  court,  with  directions  to  enter  judg- 
ment accordingly,  after  taking  an  account  of  the  rents  and  prof- 
its. Under  this  mandate,  on  the  18th  of  September,  1891,  final 
judgment  was  rendered  in  the  circuit  court  in  favor  of  the  said 
plaintiff,  John  B.  Snell,  for  the  recovery  of  his  said  interest  in 
said  real  estate,  and  for  sixteen  hundred  and  fifty  dollars,  the 
rents  and  profits  thereof  from  June  1,  ^•^  1880,  "and  that  he 
have  a  writ  of  restitution  for  said  real  estate,  and  execution  for 
said  sums  of  money  found  as  rents  and  profits,  and  for  costs/* 
Afterward,  to  wit,  on  the  sixth  day  of  August,  1892,  this  suitwas  in- 
itituted  in  the  circuit  court  of  Johnson  county,in'which  the  court 
fornnd  the  respective  rights  and  interests  of  the  parties  to  be  as  de- 
clared by thisoourt  in  its  decisionafore8aid,and  further  found  that 
the  said  undivided  three-tenths  of  the  said  Brunetta  Harrison  in 
the  south  eighty  was  subject  to  a  mortgage  in  favor  of  the  es- 
tate of  Harvey  Harrison,  amounting  to  the  sum  of  six  hundred 
and  seven  dollaflnB  and  twenty-ei(,ht  cents  and  interest;  that  the 
said  Brunetta  has,  to  the  exclusion  of  the  plaintiffs,  received  all 
rents  and  profits  from  all  of  said  real  estate,  amounting  to  the 
■nm  of  one  thousand  three  hundred  and  oxty-f our  dollars;  that 
plaintifb  are  entitled  to  partition  of  the  premises,  and  that  the 
same  is  not  susceptible  of  division  in  kind  without  great  prejudice 
to  the  inrterestB  of  the  parties,  and  decreed  that  the  said  real  es- 
tate be  sold,  and  the  proceeds  be  diiErtributed  as  follows:  '^1.  To 
the  payment  of  costs  and  expenses  of  this  proceeding;  2.  Thak 
seven-tenths  (7-10)  of  the  proceeds  arising  from  the  sale  of  the 
southeart  quarter  of  the  southwest  quarter  and  the  southwest 
quarter  of  Ihe  southeast  quart6r,and  seven^thirtieth8(7-30)of  Ihe 
proceeds  arising  from  the  sale  of  the  northwert  quarter  of  the 
southwest  quarter  and  the  northwest  quarter  of  the  southeast 
quarter,  all  in  said  section  13,  aforesaid,  be  paid  to  plaintiffisy  to 
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be  divided  amcmg  them  accx>rdiiig  to  th^ir  interests  as  set  foith  in 
the  petition;  3.  That  out  of  three-tenths  of  the  proceeds  arising 
from  the  sale  of  the  said  troutheast  qnaarter  of  the  eonthireBt  quar- 
ter of  the  southeast  quarter  of  said  section  13  there  to  be  paid  to 
J.  W.  Harrison^  administrator  of  the  estate  of  Harvey  Harrison, 
flftid  mortgage  deht>  to  wit,  the  sum  of  six  hundred  and  seren  dol- 
lars and  twenty-eight  cen  ts,  ivith  interest  thereon  at  ten  per  cent 
from  the  fifth  day  of  April,  1893, «»  if  three-tenths  (3-10)  of  the 
proceeds  arising  from  the  sale  of  the  two  last-deseribed  forties  be 
fiufScient  to  pay  the  same;  4.  That  oat  of  the  remaining  proceeds 
of  the  sale  of  Bnmetta  Harrison's  interest  in  all  said  lands  be 
paid  the  plaintiffs  the  sum  of  iihirteen  huudred  and  sixty-four 
dollars,  the  rents  aforesaid,  whidi  is  hereby  declared  to  be  a  lien 
and  charge  upon  the  interest  of  said  Brunetta  Harrison.  That 
the  balanoe  of  the  proceeds  of  such  sale,  after  paying  and  satis- 
fying the  disbursements  and  distributive  shares  of  plaintiffs,  here- 
inbefore set  out  be  paid  to  Brunetta  Harrison.** 

The  defendant  Brunetta  Harrison,  in  her  answer,  denied  plain- 
tiff's ownership  and  tenancy  in  common  with  her  of  the  premises 
«ought  to  be  divided,  and  pleaded  adTerse  possession  for  more 
than  ten  years,  and  now  insists  that  her  plea  ought  to  have  been 
sustained,  and  the  refusal  of  the  circuit  court  to  do  so  presents 
the  controlling  question  in  the  case.  The  undisputed  facts  are, 
that  the  said  Brunetta  Harrison  and  her  husband  haye  been  in 
the  actual  and  exclusive  possession  of  the  premises  eyer  since  the 
plaintiff  trustee  acquired  title  in  1878,  claiming  title  thereto  un- 
der the  several  fraudulent  conyeyances  described  in,  and  set  aside 
4U3d  annulled  in,  the  foregoing  suits  in  pursuance  of  the  judg- 
ment of  this  court,  and  the  plaintiff  John  B.  Snell  has  been  con- 
tinually striving  through  the  courts  to  have  these  conyeyances 
eet  aside,  and  the  true  state  of  the  title  disclosed,  and  to  obtain 
for  the  estate  of  his  father  whatever  interest  therein  he  might  be 
entitled  to.  These  efforts  culminated  in  the  final  judgment  of 
September  18,  1891,  rendered  in  pursuance  of  the  mandate  of 
this  court,  by  which,  for  the  first  time,  the  irespeotiye  rights  and 
interests  of  the  parties  were  finally  and  definitely  ascertained  and 
settled,  and  the  right  of  the  said  plaintiff  *®*  to  be  put  in  pos- 
session of  his  undivided  share  in  the  premises  established.  It 
seems  that  the  writ  of  restitution  awarded  in  that  judgment  was 
not  in  fact  issued  or  executed,  but,  instead,  this  proceeding  in 
partition  was  instituted,  as  hereinbefore  stated,  within  less  than  a 
year  from  the  date  of  that  judgment,  to  have  said  plaintiffs' 
share,  thus  ascertained,  set  off  to  them.  The  suit  in  which  the 
judgment  in  ejectment  was  rendered  was  commenced  on  the 
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tweDty-secoDd  day  of  May,  1885,  aod  proseeatcd  tminierrupt- 
edly  to  judgment,  and  the  only  ground  upon  which  it  can  he  held 
that  the  defendants'  powession  was  not  interrupted  theorehy,  6o  as 
to  preTent  the  running;  of  the  eitatute  of  limitationB  in  their  fa- 
TOOT,  is  the  technical  one  that,  uorder  and  hy  virtue  of  that  judg- 
ment, the  plaintifF  was  not  put  in  actual  possession  of  the  prem- 
ises before  beginning  the  present  action  in  partition;  and  coun- 
sel insist  that  we  must  so  hold,  on  the  authority  of  Mabary  v.  DoU 
larhid«,  98  Mo.  198;  14  Am.  St  Rep.  639.  The  point  ruled  in 
that  case  wss,  ''that  the  mere  fact  that  the  defendants  in  an  eject* 
ment  suit  dismissed  their  appeal  after  judgment  against  them 
does  not  amoumt  to  an  abandonment  of  all  adverse  claims  to  the 
land/'  in  reaching  which  conclusion  the  learned  judge  who  wrote 
the  opinion  deemed  it  nece8saa7  to  inquire  ''whether  a  judgment 
in  ejectment,  not  followed  up  by  a  writ,  or  by  takmg  possession 
under  it,  will  break  the  adverse  possession  of  tiiose  against  whom 
it  is  rendered/'  cited  two  cases  from  which  an  affirmative  answer 
might  be  drawn,  viz.,  Brolaskey  v.  McClain,  61  Pa.  St  146,  and 
Oower  V.  Quinlan,  40  Mich.  572,  and  three  for  a  negative  an- 
swer to  the  question,  viz..  Smith  v.  Trabue,  1  McLean,  87;  Doe  v. 
Beynolds,  27  Ala.  364;  and  Jackson  v.  Haviland,  13  Johns.  (N. 
Y.)  229,  and  said:  "We  are  not  aware  of  any  decision  of  this  *^^ 
court  having  any  direct  bearing  upon  the  question.  We  cannot  see 
how  the  anere  recovery  of  a  judgment  in  an  action  of  ejectment 
can  suspend  the  running  of  the  statute  of  limitations.  To  have 
that  effeot,  there  must  be  possession  under  it,  or  something  done 
to  make  the  defendants  possession  subordinate  to  the  plaintifT's 
title.''  This  language  must,  of  course,  be  read  in  connexion  with 
the  }K>int  ruled,  and  with  reference  to  the  facts  of  that  particu- 
lar caee,  in  respect  of  which  the  learned  judge  further  said:  "We 
do  not  say  that  it  was  necessary  to  sue  out  a  writ,  and  turn  the 
defendant  in  the  ejectment  suit  out  of  possession.''  As  to  the 
cases  cited  in  that  opinion  in  support  of  the  proposition  that  a 
mere  recoveiy  of  a  judgment  in  an  action  of  ejectment  cannot 
suspend  the  running  of  the  statute  of  imitations,  it  is  only  neces- 
sary to  say  that  in  Smi13i  v.  Trabue,  1  MtjLean,  87,  the  court  says: 
"Judgment  was  obtained  in  the  ejectment  at  November  term, 
1818,  and  the  writ  of  possession  under  which  Evans  was  turned 
out  of  possession  did  not  issue  until  the  17th  of  November,  1829. 
Here  was  a  lapse  of  eleven  years,  being  four  years  more  than  the 
limitation  fixed  by  the  statute."  And  in  the  other  two  cases  (Doe 
V.  Beynolds,  27  Ala.  364,  and  Jackson  v.  Havilan-d,  13  Johns. 
229),  which  were  judgments  on  declarations  in  ejectment  as  at 
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common  law^  the  term  of  the  demise  had  expired,  and  it  was  upon 
that  fact  the  rulings  were  predicated;  in  each  case  the  court  citing 
as  authoiity  the  dicta  of  Lord  Mans&eld  in  Aalin  t.  Parkin,  2 
Burr.  667,  that  '^a  judgment  in  ejectment,  like  all  others,  only 
concludes  the  parties  as  to  the  subject  matter  of  it,  therefore,  he- 
yond  the  time  laid  in  the  demise,  it  proves  nothing  at  all/'  In 
these  cases,  the  judgments  had,  by  the  lapse  of  time  after  their 
rendition,  lost  tiieir  force  and  effect,  and  the  defendant's  pos- 
session was  not  subordinate  to  them.  ^^^^  But  such  is  not  the 
case  in  hand. 

We  have  here  a  valid,  subsisting  judgment  in  ejectment,  oper- 
ating directly  upon  the  right  of  defendant's  possession^  and  ca- 
pable of  being  enforced  at  the  time  this  suit  in  partition  was  be- 
gun. The  defendants'  peaceable  possession  of  the  p-remises  was 
interrupted,  and  the  running  of  the  statute  of  limitations  in  their 
favor  suspeuded,  when  the  action  of  ejectment  was  commenced, 
in  1885,  continued  to  be  suspended  up  to  the  date  of  judgment 
in  1891,  and  must  con'tinue  so  to  be  suspended  during  the  life 
of  that  judgment  Of  course,  if  the  plaintiff  had  failed  in  his  ac- 
tion of  ejectment,  or  having  succeeded,  the  judgment  had  ex- 
pired, or  ceased  for  any  reason  to  have  operative  force,  the  pos- 
session would  remain  the  same  as  if  the  suit  had  never  been  com- 
menced. But  it  cannot  cease  to  be  operative  upon  the  possession 
«o  long  as  it  lives,  simply  because  it  has  not  yet  been  executed. 
In  fact,  in  cases  like  the  one  in  hand,  in  which  a  tenant  in  com- 
mon recovers  an  undivided  share  from  his  cotenant  in  possession, 
the  only  practical  way  of  executing  the  judgment  is  by  proceed- 
ing in  partition,  as  was  done  in  this  case,  and,  in  order  to  com- 
mence such  action,  it  was  not  necessary  to  go  through  the  empty 
form  of  issuing  a  writ  and  putting  the  plaintiff  in  possession  of 
the  premises,  which  he  could  only  hold  in  common  with  his  an- 
tagonist, either  to  save  his  rights  as  against  the  defendants'  pos- 
session or  to  authorize  him  to  sue  as  a  tenant  in  common.  The 
plaintiff  trustee  in  this  litigation  has  pursued  the  course  marked 
out  for  one  in  his  situation  by  this  court  in  Lambert  v.  Blumen- 
thal,  26  Mo.  471,  in  which  it  was  said:  ''Where  one  is  in  the 
adverse  possession  of  land,  claiming  it  exclusively  against  all  oth- 
ers, one  claiming  title  and  out  of  possession  cannot  maintain  a 
Buit  for  partition.  He  must  first  try  his  right  in  an  *®*  action 
of  ejectment,  and,  after  that  is  established,  he  may  institute  his 
proceedings  for  partition" — and  cannot  now  be  deprived  of  the 
fruits  of  his  labor  for  so  many  years,  in  porsuit  of  the  just  rights 
of  his  estate,  by  such  barren  tedmicalitiee  as  are  invoked  in  thii 
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case  to  defeat  his  action.  The  court  committed  no  error  in  refus- 
ing to  sustain  the  demurrer  to  the  evidence  and  defendants'  plea 
of  the  statute  of  limitations. 

So  far  as  the  case  of  Mabary  t.  Dollarhide,  98  Mo.  198^  44  Am. 
St.  Bep.  639,  may  be  in  conflict  with  this  ruling,  the  same  ought 
to  be^  and  is,  oyerruled. 

2.  The  legal  title  to  the  premises  was  in  John  B.  Snell^  and 
the  fact  that  one  or  more  of  hiscestuisqxre  trust,  who  were  made 
coplaintiifs  with  him  in  the  proceeding  may  not  have  attained 
the  flge  of  twenty-one  years  at  the  time  the  suit  was  instituted, 
militates  nothing  against  his  right  to  maintain  the  addon.  He 
was  the  trustee  of  an  express  trust,  and,  so  far  as  defendants  are 
concerned,  could  have  maintained  the  action  in  his  own  name, 
representing,  as  he  did,  all  his  cestuis  que  trust 

3.  The  rents  and  profits  were  a  proper  charge  against  the 
share  of  Brunetta  Harrison.  The  amount  thereof  was  adjudi- 
cated in  the  ejectment  suit,  the  judgment  in  which  was  given  in 
evidence  by  the  plaintiflfs,  and  they  might  well  have  insisted  that 
Mrs.  Harrison's  share  should  be  charged  with  the  amount  ascer- 
tained by  that  judgment,  plus  the  value  of  subsequent  rents  and 
profits.  This,  however,  they  did  not  insist  upon,  and  the  court 
took  a  new  account  and  found  several  hundred  dollars  less  than 
was  awarded  the  plaintiff  in  the*  ejectment  judgment.  If  thitf 
was  error,  it  was  error  in  favor  of  the  defendants,  of  which  they 
cannot  complain.  *®®  On  the  whole  record,  we  find  no  (reversible 
error. 

The  judgment  and  order  of  sale  are  affirmed,  and  the  proceed- 
ings, up  to  the  time  when  this  appeal  was  taken,  are  approved. 
The  cause  will  be  remanded  to  the  circuit  court  for  further  pro- 
ceedings to  final  judgment,  which  judgment  shall  be  taken  to  be 
in  full  satisfaction  also  of  the  judgment  for  rents  and  profits  re- 
oovered  in  the  ejectment  suit.  The  costs  of  this  appeal  will  be 
taxed  against  the  appellants. 

All  concur. 

Barclay,  J.,  concurring  in  the  result. 

PARTITION— PARTIES.— Adanlnlstratowi  have  no  authority  to  In- 
stitute or  maintain  proceeddngrs  for  the  partition  of  land  in  which 
their  intestates  were  Interested:  Terrell  v.  Weymouth,  32  Fla.  265;  37 
Am.  St.  Rep.  94,  and  note;  but  a  tmstee,  who  has  a  power  of  sale  and 
relQveertment  under  the  tmst  deed,  Is  a  proper,  thonfrh  not  a  necoflH 
sary,  party  to  an  action  to  partition  the  land  among  the  beneflclIiarieB: 
Welch  V.  Agar,  84  Ga.  583;  20  Am.  St.  Rep.  380. 

TTTDGMBNT  IN  BJEJCTMENT  AS  SUSPENDING  STATUTE  OP 
LIMITATIONS.— Tbo  authorities,  so  far  as  any  exist,  are  decidedly 
opposed  to  the  doctrine  laid  down  in  the  principal  case.   The  coort 
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In  that  oue,  In  ezpresBly  oTermllng  the  prtor  eaae  of  Mabary  ▼•  Do^ 
larhlde,  08  Mo.  198,  14  Am.  St.  Rep.  689,  runs  counter  to  the  oases 
therein  dted,  aa  well  as  neariy  every  other  oase  upon  the  snbjeeL 
The  rule  maintained  by  the  authorities  is,  that  a  Jodcpment  in  eject- 
ment, although  It  ecrtablis'hee  a  rtghit  to  poesesslon,  does  not  create  a 
new  estate  nor  vest  a  new  title  in  the  {plaintiff,  so  as  to  Intemtpt  the 
running  of  the  statute  of  limitations.  The  running  of  the  limdtatkm 
can  be  interrupted  or  suspended  only  by  an  actual  entry:  Oafpenter 
V.  Natoma  etc.  Oo.,  63  Oal.  616;  Aslin  ▼.  Parkin,  2  Burr.  665;  Smith  r. 
Hombaelc,  4  LItt  282;  14  Am.  Dec.  122;  Jackson  t.  Havlhuftd*  18 
Johns.  229;  Smith  y.  Trabne,  1  McLean,  87;  Kennedy  y.  Reynolds, 
27  Ala.  864;  Barrell  y.  Title  etc.  Co.,  27  Or.  77;  Elder  y.  McGlaskey. 
70  Fed.  Rep.  554.  In  the  case  of  Mabary  y.  Dollarhide,  96  Mo.  204,  14 
Am.  St.  R^.  688,  the  court  expressly  sadd:  "We  cannot  see  how  the 
mere  recoyery  of  a  judgment  In  an  action  of  iejectment  can  suspend 
the  running  of  tffie  statute  of  limitations.  To  haye  that  effect  there 
must  be  possession  under  it,  or  someitlilng  done  to  malce  the  defend- 
ant's possession  subordinate  to  the  plaintiff's  title."  A^aln,  in  Smith 
y.  Trabue,  1  McLean,  88,  the  court  said:  "A  judgment  in  an  action  of 
ejectment  against  a  defendant  who  hoUs  adyereely,  does  not,  of  It- 
self, suspend  the  statute  of  limitations.  To  do  this,  there  most  be  a 
change  of  possession.  It  is  true,  the  judgment  fixes  the  right  of  en- 
try in  the  lessor  of  the  plaintiff,  If  he  can  make  entry  without  force. 
But  if  he  fail  to  make  his  entry,  either  w4th  or  without  a  writ  of 
possession,  the  statute  of  limitations  will  continue  to  <H;>erate  against 
the  right.  A  mere  entry,  while  the  tenant  remains  In  possession, 
wlH  not  oust  him,  but  he  mxatt  be  turned  out  of  possession,  or  ac- 
knowledge the  right  of  the  lessor  of  the  idalntlff  by  consenting  to 
hold  under  him.  Nothing  short  of  this  will  stop  the  statute."  The 
only  case  opposed  to  this  doctrine  is  that  of  Bpolasky  y.  M^cCSaln,  61 
Pa.  St  146-166,  in  which  the  court  said,  without  the  citation  of  any 
authority,  that  the  rocoyery  of  a  judgment  in  ejectment  stopped  the 
running  of  the  statute  of  limitations,  erven  tho<ogh  the  judgment  de- 
fendant continued  to  remain  in  adyerse  possession.  In  the  case  of 
Barrell  y.  Title  Guarantee  Co.,  27  Or.  77,  it  was  held  that  the  com- 
mencement of  an  action  of  ejectment  that  eyentually  ripens  into 
judgment  and  possession  thereunder  stops  the  running  of  the  statute 
of  limHations,  reigardless  of  whether  such  entry  Is  made  before  or 
after  the  expiratioa  of  the  statutory  period.  The  matter  that  stopa 
the  continuity  of  the  statute  is  the  commencement  of  the  action,  and 
not  the  date  of  the  final  judgment  or  the  time  of  the  entry.  This  be- 
ing true,  that  It  is  the  beginning  the  action  that  tntemipts  the  stat- 
ute, ft  must  neoessarily  follow  that  an  entry  made  under  the  judg- 
ment obtained  in  such  action  has  the  effect  of  oontinuing  such  inter- 
ruption from  the  time  that  the  action  is  commienced  uivfail  the  entry  te 
made.  Although  the  mere  rendition  of  t2ie  judq^ment  in  ejectment, 
wirhout  possession  gained  theureunder  or  thereafter,  does  not  stoj^ 
the  running  of  the  statute,  although  it  is  interrupted  from  the  com- 
mencement of  the  action,  we  apprehend  that  a  writ  of  entry  issued 
upon  and  possession  gained  under  the  judgment  effectually  stops  the 
running  of  the  statute,  ^uch  is  the  implication  gathered  from  all  the 
authorities  dbed  in  thde  note.  In  Barrell  y.  Title  Guarantee  Oo.,  27 
Or.  91,  thds  yiew  is  appnxyed,  and  the  court  said,  dn  effect,  that  the 
commencement  of  the  action  interrupted  the  running  of  the  statute 
of  limitations  from  that  date,  and  that  the  plaintiff,  "haying  prose- 
cuted it  with  effect,  obtained  his  judgment,  and  by  yirtue  of  pro- 
cess issued  thereon,  placed  in  x)ossession  his  successor  tn  interest,  the 
time  Which  elapsed  between  tlie  date  of  the  commencement  of  that 
action  and  the  date  of  plalntiff^e  entry  cannot  be  taken  into  account 
In  computing  the  period  of  defendant's  adyerse  possession.'* 
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[ISl  MlMOURT,  682L] 

HOMSSTBADfi-JUDGMBNT  LIBNS  AGAINST.-As  betwem 
%  Judgment  creditor  and  his  debtor  in  iMBsesslon  of  a  homestead 
wtthln  tibe  gtatntory  siae  and  value,  tlie  Judgment,  on  a  debt  created 
aince  tbc  record  of  the  homestead,  creates  no  lien  on  the  homestead 
property. 

HOMBSTBADS— BXCESB-JUDGMBNT  LIBNS  AGAINST.- 
As  against  the  homestead  debtor,  a  Judgment  reaches  the  excess  of 
quantity  or  value  of  the  homestead  beyond  the  statutory  maximum 
only  after  sn  ascertainment  and  setting  out,  of  the  part  to  which  the 
exemption  ai>pUes.  Until  such  «zoess  Is  defined  and  set  apart,  it  can- 
not be  subjected  to  execution. 

HOMESTS7ADS-RKINVB8TMBNT  OF  PBOOBEDS.— A  Judg- 
ment debtor  may  sell  his  homestead  and  invest  the  proceeds  in  an- 
other, and  carry  the  exemption  of  the  first  homestead  into  the  one 
subsequently  acquired,  even  as  against  debts  created  before  the  ac- 
Qmsillon  of  the  latter. 

HOMBSTBAIK&-BXCBSS  — JUDGMENT  LIENS.— If,  after 
land  has  been  set  apart  as  a  homestead  to  an  execution  defendant, 
another  Judgment  is  obtained  against  him,  and  he  then  sells  the 
homestead  for  a  sum  in  excess  of  the  statutory  limit  of  homestead 
exemption,  the  lien  of  the  last  Judgment  does  not  attach  to  such  ex- 
cess as  against  the  purcliaser,  4n  the  absence  of  an  ascertainment  of 
such  excess  and  a  setting  apart  of  the  homestead  before  the  sale. 

R  B.  Oliver  and  J.  W.  Limbaughy  for  the  appellants. 

Wilson  Cramer  and  W.  H.  Miller,  for  the  i^espondeuL 

•^  BABCLAT,  J.  This  is  a  suit  to  charge  certain  real  pisop- 
erty  in  Cape  Oirardeau'  county  with  the  lien  of  a  judgment,  and 
to  -have  part  of  the  land,  in  excess  of  the  homestead  value,  set 
apart  and  subjected  to  sale  to  satisfy  the  lien,  although  the  land 
is  owned  by  other  parties  than  the  judgment  debtor.  On  the 
other  side,  it  is  claimed  that  the  property  ^^^  is  free  from  the 
judgment  lien,  by  virtue  of  the  homestead  law.  The  facts  that 
oontrol  the  result  w^e  admitted  by  the  pleadings  or  at  the  trial. 
Mr.  Banney  was  in  possession  in  May,  1876,  when  the  tract  in 
question,  consisting  of  nearly  one  himdred  and  five  acres,  was 
set  apart  to  him  as  a  homestead,  by  appraisers,  appointed  by 
the  sheriff,  under  two  executions  in  favor  of  Mr.  Houck,  as  ad- 
ministrator, plaintiff,  against  Banney  and  another.  The  sheriff's 
Teport  of  Bale  in  that  matter,  includhig  a  report  of  the  appraisers, 
who  set  apart  the  homestead,  was  confirmed  by  the  court  from 
which  the  executions  issued.  Banney  had  occupied  the  place  as 
•  homestead  for  himself  and  family  for  many  years  prior  to  any 
of  the  dates  in  this  record,  and  continued  in  such  occupancy  un- 
til the  conveyaiKe  to  Mrs.  Byrd.  After  the  homestead  had  been 
so  set  apart^  the  inresent  plaintiff,  Mr.  Macke,  obtained  in  1883  a 
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judgment  againnt  Banney  and  another  for  fleven  hicndred  and 
thiitj-mne  dollaiB  and  eighty  cents,  on  a  note  executed  by  tiiem 
in  Marcih,1876.    In  July,1886, Banney  and  Mr.A.B.Byrd  made  a 
contract  by  which  the  former  agreed  to  sell  a  piece  of  land,  which 
we  shall  call  the  homestead,  for  the  price  of  two  thousand 
six  hundred  dollars.    Before  the  sale  was  consummated  Macke 
sued  out  an  execution  on  his  judgment,  and  garnished  Mr.  BjTd. 
Thereupon  Banney  infused  to  make  a  deed.    Upon  a  trial  of  the 
garnishment  case,  there  was  a  finding  for  defendants,  and  Mr. 
B3  rd  was  discharged  as  ganmshee.  But  after  the  garnishment  was 
servied.  Mis.  Byrd,  wife  of  this  Mr.  Byrd,  purchased  the  property 
for  the  same  price  agreed  upon  in  the  former  contract  of  sale. 
The  homestead  was  conveyed  to  her,  through  an  intermediaiy, 
August  6,  1885.    The  consideration  was  ^^  drawn   from  the 
proceeds  of  sale  of  some  other  land  belonging  to  the  wife.   After 
this  piuohase,  Mr.  and  Mrs.  Byrd  entered  into  possession^  and 
Banney  moved  out  of  the  state.    In  1886,  plaintiff  sued  out  a 
¥rrit  of  scire  facias  to  reviye  his  judgment^  making  Mr.  and  Mrsw 
Byrd  parties,  as  well  as  the  original  defendants.    The  court  ulti- 
mately discharged  the  former  as  unnecessary  parties,  but  entered 
judgment  of  revivor  against  Banney  upon  a  service  by  poiblica- 
tion  as  to  him.    Then  followed  the  present  suit,  in  1888,  by  the 
judgment  creditor^  Macke,  against  Mr.  and  Mrs.  Byrd,  to  cause 
the  homestead  to  be  reassigned,  and  that  part  of  it  in  excess  of 
fifteen  hundred  dollars  in  value  to  be  subjected  to  1^  plaintiff's 
demand  as  embodied  in  the  judgment    The  trial  court  fo'^m-d  for 
plaintiff,  and  appointed  commissioners  to  set  off  the  homestead, 
which  they  afterward  did,  by  a  particular  description;  and  tiie 
court  adjudged  the  rest^  a  considerable  part,  of  the  original  home- 
stead tract  to  be  subject  to  plaintiff's  judgment^  notwithetand- 
ing  the  original  debtor,  Banney,  had  meantime  parted  with  his 
title  as  above  described.    The  defendants  took  the  pending  writ 
of  error  after  the  customary  motions  and  exceptions  to  preserve 
for  review  the  qnestions  submitted  here. 

1.  The  Banney  homecrtead  was  set  apart  to  him  in  1876,  es  ex- 
empt from  the  executions  then  outstanding  against  him.  The 
main  question  raised  by  the  case  at  bar  is  whether  or  not  the 
lien  of  the  judgment  subsequently  obtained  against  Banney  by 
Macke  reached  the  excess  in  value,  above  the  statutory  limits 
which  the  allotted  homestead  appears  to  have  afterward  acquired. 

The  lien  of  a  judgment  upon  realty  in  Missouri  is  founded  on 
statute.  By  the  terms  of  its  creation,  the  lien  impresses  '^lands, 
tenements,  and  hereditaments,  ^^®®  liable  to  be  sold  upon  execu- 
tion": Bev. Stats.  1889^sec.6048,Bame  as  Bev.  Stats.  1879,sec. 2767. 
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The  effect  of  the  aectioii  cited  is  to  limit  the  force  ot  the  'wtyrdB 
''real  estate/'  in  sectioiL  6011  oi  the  Bevised  Statutes  of  1889,  to 
a  narronner  meaDing  than  they  "Would  otherwise  bear  through  the 
aid  of  seetion  6570.  But  the  last-named  section  is  only  applicable 
where  the  construction  it  furnishes  is  not  plainly  x^pugnani  to 
the  intent  of  the  legislature  or  of  the  context  of  the  statute  to 
be  construed.  But,  in  regard  to  judgment  Uens,  section  6048 
supplies  context  which  qualifies  the  broad  meaning  that  section 
6011  might  be  construed  to  hare  -without  such  context  The 
homestead  act  declares  that  real  property  coming  within  its  pro- 
tection is  ^'exempt  from  attachment  and  execution/'  subject  to 
certain  exceptions  as  to  prior  debts  not  relevant  to  the  pending 
cantroyersy:  Bev.  Stats.  1889,  sec.  5435.  It  is  evident  from  the 
language  of  that  section  that,  as  between  a  judgment  creditor  and 
his  debtor  in  possession  of  a  homestead  within  the  statutory  size 
and  yalne^  the  judgment,  on  a  debt  created  since  the  recari  of 
the  homestead  deed,  creates  no  lien  on  the  homestead  property: 
Harrington  v.  Utterback,  (1874),  57  Mo.  519;  Holland  v. 
Erdder  (1885),  86  Mo.  59;  BifOe  t.  Pullam  (1893),  114  Mo. 
50. 

But  does  the  lien  touoh  or  hold  the  surplus  of  size  or  value  of 
the  homestead?  The  Missouri  law  provides  a  mode  to  set  out  a 
homestead  of  statutory  amount  £rom  a  larger  tract  of  whix^h  it 
forms  part  The  provisions  of  that  law  give  the  judgment 
debtor  in  an  execution,  levied  on  the  excess,  a  right  to  choose 
what  part  of  the  homestead  estate,  within  the  limits  of  value  and 
size,  shall  be  protected  by  the  exemption.  If  he  declines  to 
choose,  it  is  otherwise  selected,  ''and  the  sheriff  shall  then  ^^^ 
proceed  with  the  levy  of  such  execution  upon  the  residue 
of  «uch  real  estate":  Rev.  Stats.  1879,  sec.  2690,  same  as 
Bev.  Stats.  1889,  sec.  5436.  This  right  of  selection,  as 
well  as  other  provisions  of  the  homestead  law,  mentioned 
later,  cannot  be  recctedled  with  the  idea  that,  as  against 
the  debtor,  the  judgment  lien  reaches  the  excess  of  quantity  or 
value  of  the  homestead  beyond  the  statutory  maximum,  before 
on  ascertainment  and  setting  out  of  the  part  to  which  the  ex- 
emption shall  apply.  As  was  said  by  the  supreme  court  of  Ver- 
mont, in  construing  a  section  of  their  law  (Vt.  Bev.  Laws.  1880, 
see.  1895)  which  is  substantially,  and  almost  Hterally,  the  same  as 
onr  eection  5436  of  the  Bevised  Statutes  of  1889:  ^'Aocording  to 
tbese  provisions,  the  homestead  must  be  set  out  from  the  residuB 
before  the  residue  can  be  set  out  on  the  execution'':  EairbanlcB  y. 
Devereaux  (1876),  48  Vt.  552.  Our  homestead  statute  WM  in 
great  part  transplanted  from  Vermont.    Bulings  in  that  stats 
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upon  IsDgaage  embodied  in  our  own  law  aie  entitled  to,  «nd  htm 
justly  been  accepted  as  having  at  least  yeiy  persfcmsiy^  and  some- 
times  antboritatiYe,  force  here:  Skouten  y.  Wood  (1874),  57  Ma 
380;  ffldndler  y.  Oivens  (1876),  63  Mo.  394. 

Under  Missouri  law,  the  debtor  haying  a  homestead  may  aeQ 
it,inyest  the  prooeeds  in  another  home8tead,and  carry  the  exemp- 
tion of  the  first  homestead  into  the  one  snbsequiently  acquired, 
eyen  as  against  debts  created  before  the  acquisition  of  the  lat- 
ter: Eey.  Stats.  1879,  sec.  2696,  same  as  Bey.  Stats.  1889,  sec 
6442.  To  make  that  right  of  sale  effectiye  and  complete,  it  is 
eseential  to  giye  such  a  construction  to  other  parts  of  the  stat- 
ute as  will  not  embarrass  the  ezerdse  of  that  rights  so  far  as  that 
may  be  done  without  yiolence  to  their  own  clear  intent  and 
terms.  ^^^  All  proyisions  of  law  on  one  topic  should  be  consid- 
ered in  determining  the  meaning  of  any  particular  portion  there- 
of (State  y.  Pitts  (1872),  51  Mo.  133),  and  such  a  construction 
ahotdd  be  giyen  to  the  latter  as  will  keep  all  the  proyisions  of 
law  on  the  same  subject  in  harmony,  and  giye  effect  to  all,  when 
possible.  The  rights  of  selection  and  of  exchange  of  homesteads, 
as  giyen  to  judgment  debtoiB  by  sections  5436  and  5442, could  not 
be  fully  enjoyed  if  it  were  held  that  the  lien  of  a  judgment 
reached  and  secured  to  the  creditor  an  uncertain  part  of  the 
homestead  property,  without  an  ascertainment  of  the  surplus  to 
which  the  lien  could  attach,  as  proyided  by  law.  The  Missouri 
homestead  may  be  moyed  about,  under  the  protection  of  section 
6442.  It  cannot  be  fastened  to  one  spot  bya  judgment  Uen, which 
would  be  the  consequence  of  permitting  it  to  be  sold  on  execu- 
tion, subject  to  the  homestead  right.  In  contemplation  of  sec- 
tion 5436,  the  surplus  aboye  the  statutory  measure  is  not  ayail- 
aUe  on  execution  until  ascertained  and  determined  by  the  loca- 
tion of  the  true  homestead  itself,  in  the  manner  prescribed. 

The  homestead  in  dispute  in  the  present  case  was  fixed  and  de- 
fined by  the  action  of  appraisers,  the  sheriff,  and  the  court, 
under  the  Houck  executions,  in  1876,  and  the  debtor  had  the 
right  to  all  the  priyileges  of  a  homestead  owner  as  to  that  prop- 
erty, so  set  off,  including  the  right  to  sell  it,  until  some  creditor 
should,  by  proper  steps,  attack  the  former  allotment  of  the  home- 
stead as  to  quantity  or  yalue.  This  might  be  done  at  any  time  by 
proceeding  under  sections  5436  or  5444,  but,  until  that  eouxse 
was  taken  by  some  one,  the  debtor  was  entitled  to  the  full  en* 
joyment  of  all  his  rights  in  and  to  the  homestead  property,  in- 
cluding the  ^^  power  of  disposal,  of  which  he  took  adyantage 
in  this  case.  The  fact  that  Banney  realized  by  his  sale  more 
thao  the  statutory  amount  to  which  the  homestead  is  limited  is  of 


Dec.  1895.]  Macke  v.  Byrd.  653 

BO  concern^  as  against  the  porchafier  of  it  from  hini^  in  such  an 
action  as  this  by  the  judgment  creditor.  If,  as  we  hold,  the  lien 
of  judgment  did  not  attach  to  the  surplus  in  value  until  ascer- 
tained by  an  admeasurement  of  the  proper  homestead^  then  the 
lien  of  judgment  was  no  impediment  to  a  sale  of  the  homestead 
by  the  debtor,  as  the  statute  permits. 

2.  These  views,  we  regret  to  say,  are  not  in  harmony  with 
some  utterances  found  in  the  Missouri  reports  of  recent  years,  es- 
pecially in  Crisp  t.  Crisp  (1886),  86  Mo.  630;  Thompson  v.  New- 
berry (1887),  93  Mo.  18;  and  Schaeffer  y.  Beldsmder  (1891),  107 
Mo.  314.  Bui  we  believe  the  conclusion  we  have  reached  is  sup- 
ported by  principles  declared  in  a  number  of  other  decisions, 
which  we  regard  as  establishing  a  sound  construction  of  the 
homestead  law:  Vogler  v.  Montgomery  (1874),  54  Mo.  577;  Per- 
kins v.  Quigley  (1876),  62  Mo.  498;  Beckmann  v.  Meyer  (1882), 
76  Mo.  333;  Holland  v.  Kreider  (1885),  86  Mo.  69;  Grimes  v. 
Portman  (1889),  99  Mo.  229;  Bank  of  Versailles  v.  Guthrey 
(1895),  127  Mo.  189;  48  Am.  St.  Rep.  621.  The  Missouri  law 
on  this  subject  is,  unfortunately,  not  a  nH>del  of  clearness  of  pur- 
pose in  some  of  its  features,  "Uiough  its  general  design  is  plain 
enough.  It  prescribes  rules  of  conduct,  some  of  which  are  ap- 
plicable to  the  homestead  owner  and  to  his  ob-ligations  and  rights 
during  his  lifetime,  and  others  of  which  govern  the  rights  of  his 
widow  and  children  in  or  to  the  homestead  after  his  death. 

•®*  3.  It  is  scarcely  necessary  to  say,  though  we  do  so  out  of 
abundant  caution,  that  our  comments  are  intended  to  apply  only 
to  a  case  involving  the  interests  and  rights  of  the  homesteader, 
his  vendees,  and  his  judgment  creditors,  but  not  of  his  widow  or 
children,  after  his  death.  The  case  in  hand  dx^es  not  involve  an 
inquiry  into  the  nature  of  the  estate  of  the  widow  and  children  of 
the  homesteader,  and  our  rulings  should  be  understood  as  apply- 
ing strictly  to  the  facts  now  in  judgment. 

It  results  that  the  judgment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  diamiss  the  proceeding. 

Brace,  C.  J.,  and  Gantt,  Macfarlane,  Sherwood,  Burgess,  and 
Bobinson,  JJ.,  concur. 

HOMESTEADS-JUDGMENTS— LIENS  AGAINST.— Lflnd  resMM 
on  by  the  head  of  a  family,  and  of  lees  Talue  than  the  statutory 
homestead  amonnt.  Is  his  homeErtead  and  exempt  from  a  jud&^ment 
Hen:  Ketchin  v.  McCarley»  26  S.  C.  1;  4  Am.  St.  Rep.  674,  and  note. 
A  homcfftead  Is  not  srabject  to  a  Judgment  Hen,  unless  such  Men  ex- 
isted before  the  homestead  right  was  acquired:  Freiberg  v.  Walzem, 

86  Tex.  264;  ^  Am.  St  Rep.  808,  and  extended  note.    See,  also,  the 
notes  to  Pipkin  v.  WiUlams,  38  Am.  St  Rep.  247,  and  Blue  v.  Blue, 

87  Am.  Dec.  278. 
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nOMESTBAD-JUDGMBNT  LIEN  AGAINST  EXCB8S.-A 
Jud^rment  Ilea  may  be  enforced  against  any  excess  In  tbe  -wioe  of 
a  homestead  over  the  amount  allowed  by  the  statute:  McDooaU  v. 
Crandall,  43  111.  231;  82  Am.  Dec.  112,  and  note.  See,  also,  the  ex- 
tended note  to  Yanstory  y.  Thornton,  84  Am.  St  Rep.  606. 

HOMSaSTBADS.— PROCBBDS  OF,  WHBTHBB  BXBMPT:  Set 
the  extended  notes  to  Morgan  y.  Rountree,  46  Amu  St.  Rep.  287-2Sft, 
and  Vasetory  y.  Tborntcm,  84  Am.  St  Repc  608. 


CASES 


SUPREME    COURT 


OF 

MONTANA. 


Statb   v.  Glbim, 

[17  UOVTAXA,  17.] 

INDItXTMBNT-^AOCSSSORIES.— An  lndletment»  first  charg- 
ing the  gnflt  of  the  principal  and  then  setting  out  the  facte  which 
coostitote  the  defendant  an  accessory,  is  mifflclent  and  not  preju- 
dicial to  the  defendant,  although  the  common-law  difltinctlons  be- 
tween acoesBorles  before  the  fact  and  principals  are  abolished  by 
statute. 

AGGESSORIES— BVIDENCB.— On  the  trial  of  a  person  in- 
dicted as  an  accessory  before  the  fact,  the  record  of  the  prior  con- 
Tlcticm  of  the  principal  is  admissible  against  the  defendant,  as 
prima  facie  evidence  of  the  guilt  of  the  principal  of  the  crime 
diarged. 

WITNESSES— ATTORNSYS  AS— AROUMBSNT  TO  JURY. 
Under  a  rule  of  comt  providing  that  if  an  attorney  offers  himself 
as  a  wltneas  In  behalf  of  his  client,  and  giyea  eridenoe  on  the  mer- 
its, he  shall  not  argne  the  case,  unless  .by  permission  of  the  court, 
the  refusal  of  the  court  to  allow  such  attorney  to  atgue  is  not  error, 
if,  before  he  testifies,  he  does  not  explain  his  positioii  and  ask  per- 
mission to  argue  the  case. 

INSTRUCTIONS— REASONABLE  DOUBT.— An  Inetruction 
in  a  criminal  case  that,  in  order  to  warrant  a  conTlctlon,  the  Jury 
need  not  be  satlstfled  beyond  a  reiisonable  doulrt  of  each  link  in  the 
chain  of  ctrcumebances  relied  upon  to  establish  the  defendant's 
guStt,  and  that  It  is  sufficient  if,  taking  all  the  testimony  tofcether, 
they  axe  satisfied  beyond  a  reasonable  doubt  that  the  defendant  Is 
guilty,  is  erroneous,  and  prejudicial  to  his  rights.  If  circumstantial 
eridence  alone  is  relied  upon,  each  fact  and  circumstance  to  com- 
plete the  chain  must  be  proved  beyond  a  reascmaMe  doubt. 

INSTRUCTIONS— WEIGHT  OF  EVIDENOB.— The  Jury  be- 
ing the  sole  Judges  of  the  weight  of  the  testimony  In  a  criminal 
ease,  it  is  error  to  instruct  that  admissions  made  by  the  defendant 
are  entitled  to  great  weight 

WITNESSES-^OROSS-EXAMINATION.— It  is  error  to  peiv 
cross-examination  of  defendant  In  a  criminal  case  by  questions 
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calculated  to  degrrade  him  before  the  Jury,  and  which  are  not  croai- 
ezaminatioii  of  ills  evidence  glren  In  dtlef,  and  do  not  le^timatdj 
tend  to  Impair  hla  credlblU'^  as  a  witness. 

JURORS— COMPETENOY.— A  juror  who  has  formed  a  fixed 
oplnfon  as  to  the  gnllt  or  Innocence  of  the  person  chained  to  be  the 
principal  off^ider  is  not  competent  to  sit  iq>on  the  triai  of  the  per- 
son charged  as  an  accessory. 

WITNESSBSr-GROSS-EXAMINATION.— A  witness  cannot 
be  asked  on  cross-examination,  for  the  pnrpose  of  affecting  her  cred- 
ibltit7»  whether  or  not  she  is  addicted  to  the  morphine  hiMt,  onlees 
It  Is  proposed  to  show  that  the  witness  was  noKier  Uie  Inflnenoe  of 
the  drug  at  the  time  the  events  happened  about  whl<^  fihe  testi- 
fies, or  unless  she  Is  under  Its  Influence  at  the  time  sbe  Is  testtf  ylng, 
or  unless  It  Is  made  to  appear  Uiat  her  powers  of  reooUectioii  are 
Impaired  by  the  habitual  or  excessive  use  of  the  drug. 

INSTRUCTIONS— RaASONABL®  DOUBT.-MORAL  CB«- 
TAINTY  Is  that  degree  of  conviction  from  the  evidence  of  the  trulti 
of  the  fact  sought  to  be  proved  that  tbe  juror  himself  would  ven- 
ture to  act  upon  such  conviction  tn  marttem  oi  the  hlgbest  concern 
and  Importance  to  his  own  Interests. 

Toole  &  Wallace,  for  the  appellant. 

H.  J.  Haskell,  attorney  general^  and  T.  0.  Marshall,  for  the 

stata 

"»  HUNT,  J.  Patrick  Mason,  Mary  Qldm,  and  Willian  Heed 
were  jointly  indicted  for  an  assault,  witii  ixLt^it  to  coinmit  mur- 
der, upon  one  Bums.  Appellant,  Mary  Oleim,  was  separately 
tried  after  Mason  had  been  convicted.  She  was  found  guilty,  and 
sentenced  to  the  penitentiary  for  fourteen  years. 

1.  Appellant  contends  that  the  indictment  will  not  sugpport  a 
verdict  and  judgment  of  guilty,  'Hbecause  it  nowhere  charges  that 
said  Mary  Gleim  committed  the  crime  of  assault  with  intent  to 
murder/^  The  material  charging  parts  of  the  indictment  are  ss 
follows:  'That  one  Patrick  Mason,  late  of  the  county  of  Mis- 
soula, state  of  Montana,  on  or  about  the  thirteenth  day  of  Feb- 
ruary, A.  D.  1894,  at  the  county  of  Missoula,  in  the  state  of  Mon- 
tana,  did  felonionsly,  deliberately,  premeditatedly,  and  of  has 
malice  aforethought^  make  an  assault  in  and  npon  one  C.  P. 
Burns,  and  certain  giant  powder  and  other  highly  explosive  sub- 
stance, a  more  particular  description  of  wbich  is  to  said  jnrors  nn- 
known,  in,  upon,  around,  and  tinder  the  house  where  the  said 
C.  P.  Bums  was  then  and  there  present  and  sleeping,  did  felo- 
niously, deliberately,  premeditaledly,  and  of  his  malice  afore- 
thought, put  and  lay,  and  the  same  did  then  and  there,  felo- 
niously, deliberately,  premeditatedly,  end  of  his  malice  afore- 
thought, explode,  and  cause  to  be  exploded,  with  intent  in  him» 
the  said  Patrick  Mason,  to  kill  and  murder  the  said  C.  P.  Bums. 
And  that  before  the  commission  of  the  said  felony,  at  tho  time 
and  place  aforesaid,  one  Mary  Gleim  and  William  Reed  did  fe- 
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loniously  coimsel^  aid,  incite^  and  procure  the  said  Patrick  Mason 
to  comrcik,  in  manner  and  form  af oresaid,  the  aaid  felony.  All  of 
which  is  contrary  to  the  form  of  the  statute/'  etc. 

The  indictment  is  substantially  a  common-law  charge  against 
Mason  as  principal  and  Mary  Gleim  as  an  accessory  before  the 
fact.  It  follows  the  precedents  of  Wharton  (1  Wharton  on  In- 
dictments, sec.  97)  and  of  Archbold  (Archbold's  Criminal 
Practice  and  Pleading,  67,  77).  Bishop  on  Criminal  Procedure, 
volume  2,  section  8,  quoting  Chitty  on  Criminal  Law,  lays  down 
the  course  to  be,  first,  to  state  the  guilt  of  the  principal,  as  if  he 
alone  had  been  concerned;  and  then,  in  ease  of  acocessoTiea  before 
the  fact,  to  ^^  aver  that  the  procurer,  'before  the  committing  of 
the  said  felony,  in  form  aforesaid,  to  wit,  on,  etc.,  with  force  and 
arms,  etc.,  did  maliciously  and  feloniously  incite,  move,  procure, 
aid,  and  abet  (or  counsel,  hire,  and  command)  the  said  principal 
felon  to  do  and  commit  the  said  felony,  in  manner  aforesaid, 
against  the  peace,  etc.'' 

The  statutes  (Criminal  Practice  Act  1887,  sees.  176, 177)  pro- 
vide that: 

^'Sec.  176.  Any  person  who  counsels,  aids,  or  abets  in  the 
conmiission  of  any  offense,  may  be  charged,  tried,  and  convicted, 
in  the  same  manner  as  if  he  were  a  principal. 

"Sec.  177.  An  accessory  before  the  fact,  to  the  commission  of 
a  felony,  may  be  indicted,  tried,  land  punished;  though  the  prin- 
cipal be  neither  indicted  nor  tried.** 

By  chapter  2,  section  12,  page  602,  of  the  Compiled  Statutea 
of  1887,  it  is  provided:  "Any  person  who  stands  by,  and  aids, 
abets,  or  assists,  or  who,  not  being  present,  hath  advised  and  en- 
couraged the  commission  of  a  crime,  shall  be  deemed  a  principal 
ofiEender,  and  shall  be  punished  accordingly." 

It  is  plain  tiiat  the  old  distinctions  between  accessories  before 
the  fact  and  principals  are  abolished  by  these  statutes:  State  v. 
King,  9  Moni  445;  but  we  see  no  objection  to  the  form  of  an  in- 
formation charging  a  person  as  an  accessory  rather  than  as  a  prin- 
cipal. To  so  charge  is  to  the  advantage  of  a  defendant,  because 
it  notifies  him  of  the  attitude  which  the  state  will  assume  when 
the  case  is  brought  to  trial,  by  setting  out  the  facts  conrtituting 
the  offense  with  greater  certainty  than  is  requisite  where  an  ac- 
cessory is  indicted  as  a  principal. 

This  point  was  directly  raised  in  People  T.  Bozelle,  78  Cal.  84, 
where  the  court  held  that  an  information  stating  facts  sufficient 
to  constitute  a  defendant  an  accessory  at  common  law  chargea 
him  with  guilt  as  principal  under  the  statutes,  and  that  to.  al- 
lege such  facts  as  would  have  been  sufficient  against  him  as  an 
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ttcceaBoiy  ai  cSonrmon  hsw  is  charging  bim  as  principal  ouider  Hie 
statute.  We  are  of  opinion  tliat  the  rights  of  tiie  defendant 
were  not  prejudiced  by  the  form  ^^  of  the  charge:  State  ▼.  lit- 
tell,  45  IcL  Ann.  655;  Territory  y.  Outiirie^  i  Idaho,  898. 

2.  On  the  trial  of  the  appellant,  (Heim,  the  court,  oyer  the 
objection  of  the  defendant,  permitted  the  record  of  the  conyic- 
tion  of  Mason,  the  principal  actor,  to  be  introduced,  and  after 
haying  fully  instructed  the  jury  that  it  was  essential,  in  order 
to  conyict   the  defendant,  Gleim,  that   they  should  find    that 
Mason  was  guilty  of  haying  committed  the  crime  charged,  in- 
structed as  follows:  ''That  the  record  of  the  trial  and  conyic- 
tion  of   Patrick   Mason  was   introduced   in    the  trial  of    this 
case,  for  the  purpose  of  establishing  as  a  fact,  prima  fade,  the 
guilt  cf  said  Mason.    The  record  is  prima  fade  eyidence  of  the 
guilt  of  said  Mason,  but  it  ia  not  condusiye  evidence.    It,  how- 
eyer,  remains  prima  fade  eyidence  of  the  fact  which  it  was  intro- 
duced to  proye,  unless  you  belieye  from  the  eyidence  in  this  case 
tfhat  the  defendant  Mary  Gldm  has  introduced  evidence  in  this 
case  which  raises  in  your  minds  a  reasonable  doubt  (as  explained 
in  these  instnrctions)  of  the  guilt  of  said  Mason;  but,  if  such 
testimony  raises  in  your  minds  such   reasonable  doubt  of   the 
guilt  of  Mason,  then  you  ^ould  find  the  defendant  Qleim  not 
guilty.    But  unless  the  evidence  introduced  by  the  defendant 
Gleim  does  raise  in  your  minds  a  reasonable  doubt  (as  explained 
in  these  instructions)  of  the  guilt  of  the  said  defendant  Mason, 
you  should  recdye  such  record  of  trial  and  conviction  as  evi- 
dence establishing  the  guilt  of  said  Patrick  James  Mason.    But, 
in  determining  the  question  of  the  guilt  or  innocence  of  the  said 
Patrick  James  Mason,  you  are  not  confined  to  the  record  of  trial 
and  conviction  introduced  in  this  case,  but  you  should  carefully 
condder  all  of  the  evidence  introduced  in  this  case  tending  to 
prove  or  disprove  the  guilt  of  said  Mason;  and  after  a  full  and 
careful  consideration  of  all  the  evidence  in  the  case,  in  connec- 
tion with  the  record  in  evidence,  you  have  a  reasonable  doubt  of 
the  defendant   Mason's  guilty  you  should   find   the  defendant 
Gldm  not  guilty.'' 

While  it  is  true  that  tiie  statute  makes  an  accessory  before  the 
fact  a  principal,  yet  the  eyidentiary  facts  by  which  the  acces- 
sory is  to  be  incriminated  may  materially  difi!er  from  those  ■* 
which  are  necessary  and  sufficient  to  convict  the  prindpal.  In 
this  case,  for  instance^  to  incriminate  the  appellant,  Gleim,  at 
all,  under  the  theory  of  the  state,  as  charged  and  contended  tor, 
H  was  not  only  necessary  to  prove  the  guilt  of  Maaon,  as  alleged^ 
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hnt  to  go  further^  and  to  demonstrate  beyond  a  reasonable  doubt 
that  the  appellant,  Gleim^  coimseled,  aided,  and  abetted  Mason 
in  the  perpetration  of  the  crime  charged.  Therefore,  although 
the  acceasory  might  be  deemed  a  principal  nnder  the  statute^ 
and  was  indicted  with  the  principal^  it  became  impossible  for  the 
state  to  comdct  appellant  upon  the  same  evidence  applicable 
to  the  principal,  because  the  agency  of  the  accessory  in  the  per- 
petration of  the  crime  charged  operated  by  a  radically  different 
method  from  the  principal's.  The  statute,  in  simplifying  the 
procedure,  has  obliterated  old  distinctions  between  principals  and 
accessories,  tmt  the  object  of  the  simplification  is  largely  to  en- 
able a  guilty  accessory  to  be  punished  without  mating  his  guilt 
depend  upon  the  conyiction  of  the  principal.  The  fstcts,  how- 
ever, that  the  principal  offense  was  committed^  and  that  the  prin- 
cipal who  was  charged  to  have  committed  it  was  guilty,  were 
among  th€l  essential  elements  upon  which  must  be  predicated 
the  guilt  of  the  accessory  Gleim.  And  right  here  is  to  be  ob- 
senred  an  important  distinction  between  proof  of  a  charge  against 
a  principal,  and  an  accessory  made  principal  by  the  statute  alone, 
(but  indicted  with  the  principal,  as  in  this  case),  and  proof  of  a 
charge  ctgainst  several  persons,  ordinarily  jointly  indioted  as  sim- 
ple codefendants,  and  who  are  in  fact  principals.  In  the  one 
instance,  the  accessory  before  the  fact  being  confessedly  absent 
at  the  time  of  the  commission  of  the  principal  offense,  there  can 
be  no  conviction  without  proof  of  the  guilt  of  the  principal; 
while,  in  the  other  case,  whether  or  not  any  defendant  other  than 
the  one  on  trial  participated  in  the  criminal  act  is  immaterial, 
and  forms  no  essential  part  of  the  case  against  the  defendant  on 
trial.  Where,  therefore,  as  in  this  case,  the  guilt  of  the  principal 
must  be  proved  as  part  of  the  case  against  the  accessory,  we  can- 
not think  that  it  is  necessary  for  the  state,  where  the  principal 
Las  been  convicted,  to  do  *^  more  on  its  prima  facie  case  than  to 
offer  the  record  of  conviction  of  the  principal  as  prima,  facie  evi- 
dence of  his  guilt  of  the  crime  charged  against  him.  We  do  not 
think  that  the  fact  that  the  principal  has  been  convicted  is  proof 
of  the  guilt  of  the  accessory.  But  it  does  make  out  a  prima 
fade  case  of  the  principal's  guilt,  and  unless  rebutted  by  evi- 
dence of  the  accessory,  as  it  may  be,  is  competent  to  prove  that 
material  element  of  'Uie  crime  charged  against  the  accessory  and 
Tipon  the  truth  of  which  must  depend  the  guilt  of  the  accessory; 
namely,  the  commission  of  the  crime  of  the  principal,  for  which 
she  is  held  responsible  in  law,  provided  she  procured  or  aided  and 
abetted  the  principal  to  commit  the  same.    Although  there  are 
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■omfi  oaseB  holding  a  contrary  view^  we  are  satisfied  with  the  les- 
soiling  of  the  authorities  which  permit  the  introduction  of  the 
record  of  the  conviction  of  the  principal:  Majtee  y.  Arerj,  18 
Johns.  352;  People  y.  BucMand,  13  Wend.  693;  Levy  y.  People, 
80  N.  Y.  327;  State  v.  Mosley,  31  Kan.  356;  Commonwealth  y. 
Knapp,  10  Pick.  477;  20  Am-  Dec  534;  Abbott's  Trial  Brief, 
Criminail  Causes^  sec.  624;  Anderson  y.  State,  63  6a.  675;  B4»- 
Goe's  Criminal  Evidence,  171;  1  Bnssell  on  Crimes^  67;  Arch- 
bold's  Criminal  Practice  and  Pleading,  83;  Commonwealth  v. 
York,  9  Met.  93;  43  Am.  Dec.  373;  StudsOl  v.  State,  7  Ga.  2. 

3.  Joseph  K.  Wood,  Esq.,  of  coimsel  for  appellant,  was  a  wit- 
ness in  defendant's  behalf  upon  the  trial.  He  desired  to  parti- 
cipate in  the  argument  for  the  defense.  The  conrt  refnaed  to 
permit  him  to  do  so,  under  a  rule  of  court  which  provides  that 
if  the  attorney  of  either  party  offers  himself  as  a  witness  in  b^ 
half  of  his  client,  and  gives  evidence  on  the  merits  6f  the  trial, 
he  shall  not  argue  the  case  or  sum  it  up  to  the  jury,  unless  by 
permission  of  the  court  It  does  not  appear  by  the  record  that, 
before  the  counsel  testified,  he  explained  to  the  court  his  "posi- 
tion,  and  asked  permission  to  argue  the  case.  Under  the  dr- 
eumstances,  we  cannot  think  that  the  enforcement  of  tiie  rule 
was  erroneous  or  even  harsh. 

4.  The  defendant  asked  the  court  to  instruct  the  jury  upon 
the  law  of  circumstantial  evidence,  as  follows:  '^Tbe  testimony 
in  this  case  is  wholly  circumstantial.  And  while  it  is  *''  not 
necessaiy,  in  order  to  warrant  a  conviction  on  a  criminal  chaige, 
for  the  state  to  prove  the  commission  of  the  act  by  an  eyewit- 
ness or  by  direct  testimony,  and  while  the  guilt  of  the  defendant 
may  be  established  by  circumstantial  evidence,  still,  in  order  to 
support  a  conviction  upon  circumstantial  evidence  alone,  eadi 
fact  and  circumstance  necessary  to  complete  the  chain  to  fasten 
the  guilt  upon  the  defendant  must  itself  be  distinctly  and  inde- 
pendently proven  by  competent  evidence  beyond  a  reasonable 
doubt;  and  all  the  facts  and  circumstances,  when  so  proven, 
must  not  only  be  sufiBcient  in  themselves  to  satisfy  the  mind  of 
the  guilt  of  the  accused  beyond  a  reasonable  doubt,  but  they 
must  exclude  every  other  reasonable  supposition  ezoept  that  of 
his  guilf 

The  court  modified  the  instruction  offered,  and  gave  another 
upon  the  subject  of  circumstantial  evidence,  so  that  the  jury 
were  instructed  as  follows:  ''The  testimony  in  this  case  is  wholly 
circumstantial.  And  while  it  is  not  necessary,  in  order  to  war- 
nni  a  conviction  on  a  criminal  charge,  for  the  atato  to  ygott 
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the  commiBsioii  of  the  act  by  eyewitnesses  or  by  direct  testimony, 
and  while  the  goilt  of  the  defendant  may  be  established  by  cir- 
camstantial  evidence,  still,  in  order  to  support  a  conviction  upon 
circnmstantial  evidence  alone,  each  fact  and  circumstance  neces- 
sary to  complete  the  chain  to  fasten  the  guilt  upon  the  defend- 
ant must  itself  be  independently  proven  by  competent  evidence; 
and  all  the  fticts  and  circumstances,  when  so  proven^  must  not 
only  be  sufficient  in  themselves  to  satisfy  the  mind  of  the  guilt 
of  the  accused  beyond  a  reasonable  doubt,  but  they  must  exclude 
every  other  reasonable  supposition  except  that  of  his  guilt.*' 

"That  the  law  requiring  the  jury  to  be  satisfied  of  the  defend- 
ant's  guilt  beyond  a  reasonable  doubt,  in  order  to  warrant  a  con- 
viction, does  not  require  that  you  should  be  satisfied  beyond  a 
reasonable  doubt  of  each  link  of  the  chain  of  circumstances  re* 
lied  upon  to  establish  the  defendant's  guilt;  it  is  sufficient  if, 
taking  all  of  the  testimony  together,  you  are  satisfied  beyond  a 
reasonable  doubt  that  the  defendant  is  guilty." 

The  charge  that,  in  order  to  warrant  a  conviction,  the  jury 
^^  must  not  be  satisfied  beyond  a  reasonable  doubt  of  each  link 
in  the  chain  of  circumstances  relied  upon  to  establish  the  de- 
fendant's guilt,  but  that  it  is  sufficient  if,  taking  all  the  testi- 
mony together,  they  are  satisfied  beyond  a  reasonable  doubt  that 
the  defendant  is  guilty,  is  erroneous  and  prejudicial  to  the  rights 
of  the  defendant  This  identical  instruction  was  rerviewed  by 
the  ffupreme  court  of  Golorado  in  the  recent  and  somewhat  cel- 
ebrated Dr.  Graves  murder  case:  Grayes  v.  People,  18  Cal. 
170.  The  court  there  condemn  the  instruction  upon  principle, 
as  tending  to  confuse  a  jury,  and  well  express  our  views  by  say- 
ing that  'Hhe  jury  are  quite  as  likely  to  have  applied  that  portion 
of  the  inetmction  referring  to  the  links  to  those  facts  which  the 
law  lequirea  to  be  established  beyond  a  reasonable  doubt  to  war-> 
rant  conviction  as  to  those  evidentiary  matters  which  go  to 
prove  such  facts,  and  one  or  more  of  which  may  fail,  while  the 
ultimate  fact  might  still  be  sufficiently  established." 

An  Illinois  case  (Bressler  v.  People,  117  111.  422)  has  approved 
of  the  instructions  here  complained  ot,  but  the  reasoning  sup- 
porting the  conclusion  of  the  court  is  not  sound.  '?t  involves," 
says  ^DaompBon  on  Trials,  volume  2,  section  2514,  ''the  solecism 
that,  alfhoagh  the  circumstances  do  arrange  themselves  in  the 
form  of  the  links  of  a  chain,  yet  that,  when  one  link  of  the  diain 
is  broken,  the  chain  itself  may  still  remain  entire;  ignoring  the 
obvious  conception  that  no  chain  can  be  stronger  than  its  weak- 
est link."  The  authorities  disapproving  of  these  instructions  are 
collected  in  the  Colorado  decision  to  which  we  have  referred. 
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We  belieye  it  to  be  correct  that  the  pTOsecnlioii  need  not  prore 
beyond  a  reasonable  doubt  eyery  circumstance  offered  in  eyi- 
dence  which  tends  to  establish  the  ultimate  drcumstanoea  or 
facts  on  which  it  relies  for  a  conyiction^  but  if  tiie  metaphor  of 
a  chain  is  used,  and  each  circumstance  relied  upon  forms  a  link, 
the  link  becomes  a  necessary  part  of  the  whole  chain,  and  tnust, 
therefore,  be  proyed  beyond  a  reasonable  doubt 

The  cable  metaphor^  as  approved  by  the  Colorado  supreme 
court  in  Clare  y.  People,  9  Col.  1^2,  illustrates  "^  the  force  of 
circumstantial  eyidence  more  clearly,  perhaps,  than  does  the 
chain  comparison.  In  the  cable  simile  the  circumetances  which 
tend  to  establish  the  ultimate  circumsrtanoes  or  facts  are  aptly 
compared  with  the  strands  of  a  cable.  All  such  eyidentiaiy  mat- 
ters going  to  proye  such  ultimate  circumstances  or  facts  need 
not  be  established  beyond  a  reasonable  doubt,  and  still  each  ulti- 
mate fact  or  circumstance  must  be  proyed  beyond  a  reasonable 
doubt;  just  as  a  few  strands  of  the  cable  may  part,  and  yet  it 
£till  remains  so  strong  ^^hat  there  is  scarcely  a  possibility  of  its 
breaking/'  We^  therefore,  think  that,  if  the  chain  metaphor  is 
to  be  used,  the  instruction,  as  offered,  correctly  stated  the  law, 
and  that  it  is  necessary  for  the  state  to  proye  each  fact  and  cir- 
cumstance necessary  to  complete  the  chain,  ....  by  compe- 
tent eyidence,  beyond  a  reasonable  doubt,  etc.,  and  that  it  was 
reyereible  error  to  charge  to  the  contrary:  Territory  t.  McAn- 
drews,  3  Mont.  168. 

There  are  other  errors  complained  of  by  the  appellant.  The 
respondent  conlends  that  they  are  not  properly  befone  us  for 
reryiew,  but,  as  the  case  must  be  tried  again,  we  will  briefly  refer 
to  them. 

1.  Error  is  assigned  upon  the  following  instruction:  ^^That 
parol  eyidence  of  the  yerbal  admissions  of  a  defendant  may  be 
«yidence  of  a  most  satisfactory  character.  If  the  jury  can  see, 
from  the  eyidence,  that  the  alleged  admissions  of  the  crime 
charged  in  the  indictment  were  clearly  and  understandingly  made 
by  the  defendant,  and  that  they  were  precisely  identified^  and 
the  language  correctly  and  accurately  repeated  by  the  witness, 
then  such  testimony  is  entitled  to  great  weight'*  It  was  error 
in  the  conrt  to  instnict  the  jury  that  testimony  of  adnusaions 
of  defendant  was  entitled  to  great  weight.  The  jury  being  Hie 
sole  judges  of  the  weight  to  be  giyen  to  the  testimony,  the  oonrt 
should  not  tell  them  what  particular  weight  to  giye  to  any  portion 
of  iihe  testimony:  State  y.  Sullivan,  9  Mont.  174;  2  Thompson 
on  Trials,  sec.  2287. 

%.  Upon  the  trial,  the  counsel  for  the  state,  on  the  croas-ez- 
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amination  ^  of  the  appellant^  propounded  a  great  zaany  qnes- 
tions  calculated  to  degrade  the  defendant  before  the  jury.  The 
inquiry  took  a  wide  and  varied  range.  She  was  asked  if  she  had 
not  rented  houses  for  purposes  of  prostitution  at  yarious  places  in 
Montana:  >whether  ^e  hud  not  been  '^  kind  of  a  backer  for  the 
prostitution  of  female  persons  in  Missoula  and  Hamiltxxn'^; 
whether  she  had  not  had  a  fight  with  a  priest;  whether  she  had 
not  hugged  and  kiaaed  a  juryman  after  fithe  had  been  found  not 
guilty  ci  some  misdemeanor  upon  one  occasion;  whether  she  had 
not  liad  a  fight  with  a  French  prortitute  at  some  time;  and 
whether^  at  another  time;,  she  had  not  'Vun  a  young  gentleman 
through  a  saloon^';  whether  she  had  n^  been  drunk  wihen  she 
was  in  jail;  anid,  finaUy^if  her  picture  did  not  hang  in  the  Bogue's 
Gallery  in  the  city  of  New  York.  We  cannot  conodve  upocn  what 
i^eory  of  the  law  this  Hue  of  testimony  was  allowed.  It  was  not 
eroBs^examination  of  what  appears  by  the  record  >to  ha^e  been  the 
appellant's  evidence  in  chief,  nor  did  it  legitimately  tend  to  im- 
pair the  credibility  of  the  defendant  as  a  witness.  Its  effect  must 
have  been  highly  injurious  and  prejudicial  to  the  defendant  in 
the  minds  of  the  jury.  Most  of  the  matters  involved  in  the  ques- 
tions were  wholly  remote  from  the  question  of  her  girilt  or  in- 
nocence of  the  crime  for  which  she  was  on  trial,  and  the  investi- 
gation seems  to  have  drifted  to  a  ramMing  assault  upon  the  gen- 
ial character  of  the  defendant,  extending  not  only  to  all  of  the 
offenses  with  whicfh  she  may  have  ever  been  at  any  time  charged, 
or  even  suspected,  whether  rightfully  or  not,  but  likewise  to  cases 
where  she  was  acquitted^  and  to  her  infirmities  of  habit,  her  ob- 
scenity of  speech,  and  general  depravity  of  life.  Such  an  exam- 
ination we  most  earnestly  disapprove  oif.  It  was  oppressive  and 
unjust,  no  matter  how  wicked  or  degraded  the  defendant  may 
have  been  by  common  report.  We  find  a  well-considered  deci- 
sion, censuring  such  an  examination  of  a  defendant,  in  the  recent 
case  of  People  v.  Un  Dong,  106  Gal.  83. 

3.  It  does  not  appear  whether  or  not  any  of  the  jurors  who 
sat  upon  the  trial  of  this  case  had  stated  upon  their  voir  '^  dire 
that  they  had  fixed  opinions  as  to  the  guilt  of  Patrick  Mason» 
the  principal^  but  the  appellants  counsel  implies  that  they  did, 
and  argues  the  point  in  his  brief.  A  juror  wlio  has  formed  a 
fixed  opinion  as  to  the  gmlt  or  innocence  of  the  person  charged 
to  be  the  principal  offender  ought  not  to  sit  upon  the  trial  of  the 
person  changed  as  an  accessory:  Arnold  t.  State,  9  Tex.  App. 
435. 

4.  We  see  no  error  in  refusing  to  permit  a  witness  to  be  asked, 
OB  cross-examination,  for  the  purpose  of  affecting  her  credibility. 
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(whether  or  not  she  ib  addicted  to  the  morphine  habit  (State  t. 
White,  8  Wfldi.  230),  unless  it  is  proposed  to  show  tiiat  the  wit^ 
ness  iras  under  the  influence  of  the  drug  at  the  time  the  ereiiia 
happened  a:bout  which  she  testified,  or  unless  she  is  under  the  in- 
fluence of  morphine  at  the  time  she  is  testifying,  or  unless  it  i* 
made  to  appear  that  her  powers  of  recollection  Bxe  impaired  bj 
the  habitual  or  excessiye  use  of  the  drug. 

5.  The  court  defined  a  reasonable  doubt  in  substantially  the 
exact  language  of  Webster  y.  Commonwealtti,  5  CusK  330^  5 
Am.  Dec.  711,  and  iwhich  was  expressly  approved  of  in  Ter- 
ritory Y.  McAndrews,  3  Mont.  158.  As  part  of  the  defini- 
tion, howeyer,  of  a  moral  certainty,  the  court  cJiarged  that 
^'moral  certainty  may  be  said  to  bear  the  same  relation  to 
matters  relating  to  burmaoi  conduct  that  absolute  certainty 
does  to  malbematical  subjects.  It  is  a  state  of  impression 
produced  by  faxsts  in  which  a  reasonable  mind  feels  a  sort 
of  coercion  or  necessiiy  to  act  in  accordance  with  it  It  is  not 
only  what  men  in  general  will  unhesitatingly  belieye  to  be  true, 
but  what  they  will  be  willing  to  act  upon."  If  the  definition  of 
moral  certainty  is  to  be  given  at  aU,  ''to  be  thoroughly  impree- 
siye  it  shoruld  be  carried  one  step  further.  ....  Is  the  juror  ao 
convinced  by  the  evidence  of  the  truth  of  the  fact  sought  to  be 
proved  that  he  himself  would  venture  to  act  upon  such  convic- 
tion  in  matters  of  the  highest  concern  and  importance  to  his  awn 
interests?  If  this  be  so,  he  may  declare  himself  morally  cer- 
tain*': Territory  v.  McAndrews,  3  Mont.  158. 

The  condition  of  the  record  in  this  case  is  faulty.  The  ^* 
transcript  recites  that  the  instructions  given  by  the  court  are 
as  follows.  Then  follow  what,  doubtless,  were  the  instructions 
read  to  tibe  jury.  At  the  conclusion  of  many  such  instnictionB, 
however,  we  find  the  word  ^Oiven,''  and,  at  ttie  conclusion  of 
others,  ''Given  as  modified,"  without  specifying  what  the  m- 
■truction  given  was. 

The  error  of  the  court  in  charging  as  it  did  upon  drcumstaoi- 
tial  evidence  is  properly  presented,  and  npcHi  that  point  the  case 
is  revened,  and  a  new  trial  ordered. 

Pemberton,  0.  J.,  and  De  Witt,  J.,  concur. 

ACCESSORIES— INDICTTMENT.— An  accessory  before  the  ftict 
may  be  indicted  as  a  principal  when  the  statute  under  wlilch  he  la 
proswutert  provides  that  every  person  abetting,  or  in  any  way  a»- 
flistin^  in,  certain  specified  acts,  shaU  be  deemed  a  principal: 
Hronek  v.  People,  184  111.  130;  23  Am.  St.  Rep.  662,  and  note.  Ac- 
cessories before  the  fact  lo  the  commission  of  a  felony  may  be  In- 
dicted and  convicted  as  prtnclpals  nndier  the  New  York  statute:  Peo» 
pie  V.  BUven,  112  N.  Y.  79;  8  Am.  St.  Rep.  701,  and  note. 
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ACCESSORIES-GUILT  OF  PRINCIPAL.— An  Indictment  for 
the  Clime  of  accessory  before  the  fact  to  the  commJaslon  of  a  fel- 
ony cannot  be  suatalned,  unless  the  guilt  of  the  principal  felon  be 
established,  as  well  as  the  guilt  of  the  defendant  as  accessory:  Og- 
den  V.  State,  12  Wis.  532;  78  Am.  Dec.  754;  MoCarty  v.  State,  44 
Ind.  214;  15  Am.  Ren.  282. 

WITNESSES— ATTORNEY  AS.— An  attorney  who  has  opened  a 
case  and  examined  witnesses  Is  a  competent  witness  for  Us  client: 
Pollansbee  v.  Walker,  72  Pa.  St.  228;  13  Am.  Rep.  671. 

WITNESSBS-OROSS-BXAMINATION  OP  DEFENDANT  IN 
CRIMINAL  PROSECUTIONS.— In  order  to  entitle  the  prosecution 
to  cross-examine  a  defendant  In  a  criminal  prosecution,  who  lias 
offered  himself  as  a  witness  in  his  own  behalf,  about  matters  which 
are  Irrelevant  to  the  main  issue  and  calculated  to  prejudice  him 
with  tiie  Jury,  they  must  at  least  be  such  as  clearly  go  to  impeach 
his  general  moral  character  and  his  credibility  as  a  witness,  and 
a  sound  discretion  will  never  sanction  inquiries  the  sole  object  of 
which  is  to  disgrace  the  witness:  Extended  notes  to  State  t.  Dun- 
can, 38  Am.  St  Rep.  897.  See,  also,  the  extended  notes  to  Com- 
monwealth Y,  Nichols,  19  Am.  Rep.  349,  and  State  r.  White,  27  Am. 
Rep.  14L 

TRIAL  —JURORS  —  COMPETENCY  —  FIXED  OPINION.  -  An 
opinion  which  disqualifies  a  Juror  in  a  criminal  case  is  of  that  fixed 
character  which  repels  the  presunrption  of  innocence  of  the  nocused 
who  is  already  condemned  in  the  Juror's  mind:  People  v.  Barker,  60 
Mich.  277;  1  Am.  St  Rep.  501,  and  note;  but  see  fitate  v.  Sheer  in, 
12  Mont.  539;  33  Am.  St  Rep.  600.  and  note. 

INSTRUCTIONS  —"MORAL  CEBTAINTT'*  —  "REASONABLD 
DOUBT."— The  two  phrases,  **proof  beyond  a  reasonable  doubt," 
and  proof  "to  a  moral  certainty"  are  synonymous  and  equivalent, 
and  each  signifies  such  proof  as  satisfies  the  Judgment  and  con- 
science of  the  Jury  as  reasonable  men,  and  applying  their  reason 
to  the  eyldence  before  them,  that  the  crime  charged  has  been  com- 
mitted by  the  defendant,  and  so  satisfies  them  as  to  leave  no  other 
reasonable  conclusion  possible:  Carlton  y.  People,  160  111.  181;  41 
Am.  St  Rep.  346.  See  the  extended  note  to  Rlppey  t.  Miller,  62 
Am.  Dec.  1&. 

INSTRUCTIONS.— Definitions  of  reasonable  doubt  are  the  sub- 
ject of  the  monographic  note  to  Burt  r.  6tate,  48  Am.  St  Rep.  506- 


IN8TRIKTPION6  UPON  THE  WEIGHT  OF  EVIDENCE  are  er- 
roneons:  EUiikey  y.  State,  88  Tex.  Or.  ReiK  100;  47  Am.  at  Rtff^ 
19,  and  Dotew 
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MINDS  AND  MINING— RIGHT  TO  FOLLOW  DIP.— Under 
netlon  2322  of  the  United  States  Revised  Statutes,  providing  that 
looaton  of  mining  locations  shall  have  the  exclusive  right  of  pos- 
•ttslon  and  enjoyment  of  all  the  surface  included  Tv^ithin  the  lines  of 
their  location,  and  also  the  exclusive  right  of  possession  and  enjoy- 
ment of  all  veins,  lodes,  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  Inside  of  sucli  surface  lines  extended 
downward  vertically,  although  such  veins,  lodes,  or  ledges  may  so 
far  depart  from  the  perpendicular  in  their  course  downward,  as  to 
ntend  outside  the  vertical  side  Unas  of  waA  smfSace  location,  the 
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miner  wtio  has  the  apex  In  his  location  la  entitled  to  aa  nradi  leostii 
of  the  vein  on  tbe  atrike,  no  matter  how  deep  he  may  go  In  tha 
dip,  aa  he  haa  length  of  apex  within  his  surface  lines,  whether  that 
apex  reaches  the  surface  or  is  found  beneath,  within  the  planes  of 
his  exterior  tioundary  lines  extending  downward  perpendicularly. 

MINB8  AND  MINING— LOCATION  ON  APHX.— The  loea 
which  a  miner  must  suffer,  who  has  the  apex  of  the  yein  In  his 
location,  but  la  obliged  to  ma^e  his  location  before  he  can  trace 
the  apex  and  strike  of  the  vein  for  its  whole  distance,  and  ttraa 
makes  his  location  irregularly,  Is  ot  so  much  of  the  yein  on  the 
strike  by  his  irregular  location  as  he  has  failed  to  obtain  of  lengtb 
on  the  apex. 

MINES  AND  MINING— LOCATION  ON  APSX  OF  VBIIN— 
RIGHT  TO  FOLLOW  DIP.— The  locator  of  a  mining  claim  on  the 
apex  of  a  vein,  which  enters  on  the  end  line,  and  passes  out  on  the 
side  line.  Is  entitled  to  so  much  of  the  strike  of  the  vein  on  tlie  dip 
extending  beyond  the  side  line  as  la  embraced  tMstween  a  T^rticflLl 
plane  dropped  Into  the  ground  through  such  end  line  extended  and 
a  parallel  vertical  plane  dropped  through  the  point  of  interaeotSon 
of  the  I4>ex  and  the  side  Une. 

MINBS  AND  MININGS— CONTINUOUS  VBJIN.- In  an  acttan 
to  recoyer  the  value  of  ore  taken  from  a  portion  of  a  yein  lying 
witfifn  defendant's  claim,  with  its  apex  in  plaintiff's  claim,  the  de- 
fendant claiming  that  a  continuous  yein  with  the  apex  thereof  en* 
tirely  upon  his  ground  connects  with  the  ore  bodies,  such  connection 
can  only  be  made  by  following  a  continuous  streak  or  bodly  of 
quartz  or  ore  or  by  passing  through  vein  matter,  and  It  cannot  be 
made  by  following  such  material  or  Indication  as  a  practical  miner 
would  follow  with  the  expectation  of  finding  ore. 

INSTRUCTIONS— BUKDBN  OP  PROOF.— An  instruction  tfiat, 
''plaintiffs  haying  the  burden  of  proof,  they  must  establish  the  ma- 
terial allegations  of  their  complaint  by  a  preponderance  of  eyidence," 
is  not  erroneous  as  assuming  that  either  party  haa  eatabDalied  a 
right  to  n^cover. 

MINES  AND  MINING— INSTRUCTIONS— MARKET  VALUB 
or  ORE.— An  instruction  that  the  basis  for  finding  the  yalne  of 
ore  extracted  from  a  mining  claim  Is  the  market  yalue  of  the  core 
on  the  dump,  after  deducting  the  cost  of  mining  and  holstinji:.  in 
effect  allows  the  party  liable  the  reasonable  expense  of  smelting 
and  reducing  the  ore. 

MINES  AND  MINING— PAUiyr  IN  VEIN- BVIDKNCB.— 
The  existence  of  a  fault  in  one  yein  of  ore  Is  not  shown  by  proof 
that  there  are  other  and  disconnected  faults  in  another  yein,  claimed 
to  be  a  continuity  of  the  yein  under  consideration,  without  afhow- 
lug  any  continuity  In  the  fault. 

TRIAL.— THE  AOCIDENTATy  ABSENCE  OP  OOUNSBIL 
WHEN  THE  VERDICT  IS  RECEIVED,  if  not  doe  to  any  action 
on  the  part  of  the  court,  or  of  the  oppofiTlng  counsel  or  partSes*  la 
not  ground  for  the  reyersal  of  the  Judgment 

TRIAL.— A  JUROR'S  AFFIDAVIT  IMPEACHING  his  yerdlct 
In  an  equity  case  is  properly  disregarded,  when  the  yerdlct  is  merely 
adyieory. 

The  appellants  orwn  the  Black  Book  quartz  lode  mining  claim, 
and  the  appellant  Clark  owns  a  one-third  undiyided  intereet  in 
the  Niagara  quartz  lode  mining  claim.  The  respondents  own 
the  remaining  two-thirds  interest  in  the  latber  claim,  and  by  this 
action  seek  to  recoyer  ore  taken  from  their  claim.     The  aurfai;e 
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relations  of  the  two  daimB  are  ahown  by  the  following  diagram^ 
marked  Figure  1. 


The  statement  which  follows  was  made  by  court  deliyering  the 
opinion.  'The  north  side  lineof  the  Black  Bock  claim  is  the  south 
side  line  of  the  Niagara  daim.  We  do  not  purport  to  exactly 
indicate  on  the  diagram  the  position  of  the  apex  of  the  yein  as  tt 
traTcrses  the  two  claims.  The  dotted  line  simply  indicates  the 
general  course  of  the  vein,  and,  as  far  as  the  purposes  of  this  deci- 
sion are  conoemed^  is  correct.  The  apex  moves  across  the  Black 
Bock  claim  from  west  to  east^  and  crosses  the  boundary  line  be- 
tween the  two  claims  at  a  point  marked  A  on  the  diagratm,  which 
is,  as  the  jury  found,  five  hundred  and  thirteen  feet  westerly 
from  the  northeast  comer  of  the  Black  Bock,  which  corner  is 
marked  B  on  the  diagram.  The  east  line  of  the  Niagara  was 
originally  at  the  place  marked  BD.  In  some  controversy  be- 
tween the  Niagara  and  the  Baymond  claim  to  the  east,  a  com- 
promise was  made,  by  whith  the  boundaiy  between  these  two 
claims  was  placed  at  a  point  aibout  two  hundred  and  twenty- 
four  feet  westerly  from  the  original  Niagara  east  end  line.  This 
was  called  the  "compromise  line,"  and  would  be  at  about  the 
place  as  marked  on  the  diagram  EF.  This,  however,  is  not  im- 
portant in  the  present  suit.  The  parallelism  of  the  end  lines  of 
the  Niagara  was  not  disturbed  by  the  Baymond  compromise. 
The  apex  and  the  strike  of  the  vein,  having  crossed  into  the  Niag- 
ara ground  at  the  point  marked  A,  continue  easterly,  and  pass 
wholly  out  of  the  Niagara  ground  through  the  easterly  end  line 
ttiereof.  It  is  immaterial  whether  that  end  line  is  the  line  BD 
or  EF.  The  strike  and  a.pex  pass  through  each  of  them.  The 
vein  dips  to  the  south.    The  portion  of  the  apex  which  is  repre- 
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tented  by  tiie  line  AG  is  wholly  mihin  the  Niagara  sarEace  lines. 
The  x>ortion  of  the  yem  helaw  this  part  of  the  apex;  in  its  dorwn- 
ward  course  into  the  earth — ^that  is  to  say,  on  its  dip  to  the  soutli 
— passes  under  the  line  HB^  which  is  the  north  side  line  of  the 
Black  Bock,  and  the  south  side  line  of  the  Niagara.  We  call 
this  line  a  aide  line  at  present  simply  for  convenience,  and  not 
as  a  prestatement  of  our  views  as  to  whether  it  must  be  consid- 
ered a  side  line  or  an  end  line.  On  this  portion  of  the  yein.  an 
the  dip  lying  under  the  apex  AQ,  the  ore  was  found  marked  on 
the  diagram  ''ore  bodies/'  which  was  the  subject  of  this  action. 
The  defendant^  the  Black  Rock  owner,  entered  upon  this  portioii 
of  the  vein,  and  extracted  the  ore  from  th^  place  as  marked  on 
the  diagram.  There  was  a  contention  in  the  case  that  these 
ore  bodies  were  upon  a  vein  other  than  that  which  apexed  (if  we 
may  invent  thk  verb)  at  AG;  that  is  to  say,  upon  anoth^  rein, 
the  apex  of  which  was  on  the  Black  Bock  ground.  But  the  find- 
ings iwere  adverse  to  the  Black  Bock  in  this  matter.  We  will 
not  review  that  contention.  For  the  purposes  of  this  decision, 
the  ore  bodies  in  question  were  upon  the  vein,  the  apex  of  which 
is  indicated  by  the  line  AQ,  which  lies  wholly  within  the  Niagara 
surface  lines.  The. plaintiffs,  being  the  owners  of  an  imdivided 
two-thirds  interest  in  the  Niagai«i^  brought  this  action  agamst 
the  defendants  to  recover  the  two-thirds  value  of  the  ores  90 
taken  from  the  place  above  described.  Plaintiffs  obtained  judg- 
ment for  twenty-seven  thousand  two  hundred  and  forty-two  dol- 
lars and  fifty-four  cents.  The  jury  also  found  that  the  apex  of 
the  vein  in  controversy  passed  entirdy  within  the  lines  of  the 
Niagara  lode  at  the  point  marked  A.  Judgment  was  to  this  ef- 
fect, as  well  as  for  the  amount  of  money  named  above.  A  mo- 
tion for  a  new  trial  was  denied.  The  Black  Bock  people  appeal 
from  the  judgment  and  from  the  order  denying  the  new  trial.'' 

Smith  &  Word,  and  G.  Haldom,  for  the  appellants. 

J.  F.  ForI»s,  for  the  respondent. 

***  DE  WITT,  J.  This  case  was  tried  in  the  district  court 
after  the  decision  of  King  v.  Amy  ft  l^lversmith  Min.Co.,9  Mont^ 
543,  and  before  the  reversal  of  that  decision  on  appeal  to  the 
United  States  supreme  court:  King  v.  Amy  &  Silversmith  Min 
Co.,  152  IT.  S.  222.  The  case  was  tried  upon  the  assumption 
that  the  law  as  attempted  to  be  declared  in  9  Montana  waa  cor- 
rect The  district  court  instructed  the  jury  upon  this  theory, 
and  the  judgment  gave  to  the  Niagara  people  the  two^hivds 
value  of  the  ore  taken  by  the  Black  Bock  east  of  the  point  where 
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the  apex  of  the  vein  passed  entirely  into  the  Niagara  ground, 
namely,  point  A  on  the  diagram.  No  exceptions  to  these  in- 
structions were  preserved  or  specified  00  that  they  can  now  be 
reviewed.  But  ance  the  trial  of  the  case  at  har,  and  perfecting 
the  appeal  to  this  court,  the  United  States  supreme  court  haa 
reversed  our  decision  in  the  Amy  ft  Silversmith  case. 

The  Black  Bock  people  argue  that,  although  they  are  not  now 
in  a  position  to  urge  error  in  the  instructionB  (that  is  to  say, 
that  winch  they  now  claim  to  he  error  by  reason  of  the  United 
States  supreme  court  decision  of  the  Amy  ft  Silversmith  case), 
still  they  can  raise  the  same  point  upon  the  ground  that  the 
pleadings  do  not  support  the  judgment.  Their  argument  to  this 
effect  is,  that  the  pleadings,  alleging  the  facts  as  detailed  in 
the  statement  above,  do  not  warrant  the  judgment  ^^  under 
the  law  as  decided  by  the  United  States  supreme  court  in  the 
Amy  ft  Silversmith  case.  In  other  words,  the  Black  Bock  con- 
tends that,  under  that  decision,  if  the  Niagara  apex  leaves  the 
Niagara  claim  through  a  side  line,  as  it  does,  the  Niagara  is  lim- 
ited, in  following  down  the  dip  of  the  vein,  to  a  perpendicular 
plane  drawn  downward  through  that  side  line — the  line  H  B  on 
the  diagram;  whereas  the  district  court  did  not  so  limit  them, 
*but  held  in  its  judgment  that  the  Niagara  could  take  the  ore  on 
the  dip  of  the  vein  under  the  apex  A  0,  and  east  of  the  point 
A,  although  such  vein  on  its  dip  ext^ided  southward  under  the 
Black  Bock  north  aide  line.  That  is  to  say,  the  district  court 
gave  judgment  in  accordance  with  the  law  of  the  Amy  ft  Silver- 
smith case,  in  9  Montana,  which  was  declared  not  to  be  the  law 
in  the  Amyft  Silversmith  case,in  152  United  States.  Wewill  con- 
cede to  the  Black  Bock  that  this  question  is  raised  by  the  plead- 
ings, and  we  shall  proceed  to  determine  whether  the  Niagara  or 
the  Black  Bock  owns  the  ore  in  dispute  taken  from  the  place 
marked  "Ore  Bodies*'  on  the  diagram. 

We  shall  not  renew  the  discussion  of  the  cases  upon  this  ques- 
tion decided  by  the  United  States  supreme  court  prior  to  May 
21,  1890,  the  date  of  our  decision  of  the  Amy  &  Silversmith 
case.  Our  best  construction  of  those  decisions  is  found  in  our 
opinion  in  that  case.  We  there  met  the  problem  which  had  for 
years  engaged  the  earnest  attention  of  lawyers  who  had  to  do 
with  mining  litigation — i.  e.,  the  preservation  of  the  intent  of 
the  mining  statutes  when  they  are  applied  to  a  location  in  which 
ezplonttiosi  has  demonstrated  that  the  apex  or  strike  of  tiie  vein 
do  not  pass  ttuough  both  end  lines  of  the  location.  We  gave  our 
best  endeavor  and  research  to  that  decision,  and  arrived  at  a  re- 
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ffult  wMch  we  were  wiUixig  to  concede  was  not  irliolly  in  acood 
with  the  deciaiaDfl  of  the  United  Ststes  Bupreme  conrt  npon  ttwt 
subject,  but  which  we  believed  could,  with  a  rery  little  effort,  be 
reconciled  with  those  decisions,  and  which  we  were  wholly  satis- 
fied was  the  only  practicable  working  solution  of  the  problem  in. 
all  its  phases,  and  which  we  were  also  wholly  satisfied  was  fully 
within  the  intent  ^^  of  the  United  States  mining  laws.  Even 
with  the  profound  respect  which  we,  in  common  with  all  courts, 
entertain  for  the  decisions  of  the  United  States  supreme  oouit, 
we  think  that  there  is  no  impropriety  in  saying,  and  that  it  is 
due  to  ourselves  to  say,  that  the  longer  we  observe  the  daily  op- 
eration of  the  mining  laws  in  practical  affairs,  the  more  satisfied 
are  we  that  our  decision  of  the  Amy  ft  Silversmith  case  was  cor- 
rect. We  are  strengthened  in  this  opinion  by  the  views  of  other 
courts,  to  which  we  shall  hereinafter  refer.  But  the  United 
States  supreme  court  is  the  court  of  last  resort  upon  this  subject, 
and  our  apinions,  as  a  rule  of  decision,  must  be  abandoned  if 
they  are  in  conflict  with  the  declarations  of  the  superior  tribunsL 
If  that  court  had  given  no  further  utterance  upon  this  subject 
since  its  decision  of  the  Amy  ft  Silvensmith  case,  we  shcnild  feel 
that  we  must,  however  reluctantly,  desert  the  principle  which  we 
sought  to  maintain  in  that  case.  But,  as  will  be  seen  in  the  re- 
view of  the  cases  below,  that  distinguished  tribunal  has  given 
a  hint  that  it  is  willing  to  reconsider  the  principle  involved. 
Upon  that  hint,  we  feel  that  we  are  justified  in  approaching  the 
subject  much  as  if  it  were  res  integra,  and  without  subjecting 
ourselves  to  the  criticism  oif  judicial  insubordination. 

But  to  the  subjed;  in  hand.  As  noted  above,  we  shall  not  go 
to  the  decisions  back  of  our  Amy  ft  Silversmith  opinion  in  9 
Mont.  543.  We  are  satisfied  with  that  discussion  of  the  subjecft, 
and  the  review  of  the  authorities  up  to  that  date.  We  shall  take 
up  the  subject  as  it  has  been  developed  since  our  decision  in  that 
case.  The  history  of  the  discussion  is  found,  chronologically,  in 
the  following  cases:  King  v.  Amy  &  Silversmith  Con.  Min.  Co. 
(May  21,  1890),  9  Mont.  543;  Tyler  Min.  Co.  v.  Sweeney  (Jan. 
16,  1893),  64  Fed.  Eep.  284;  King  v.  Amy  &  Sdlveismith  Min. 
Co.  (March  5,  1894),  152  U.  S.  222;  Last  Chance  Min.  Co.  v. 
Tyler  Min.  Co.  (April  9,  1894),  61  Fed.  Rep.  557;  Consolidated 
etc.  Min.  Co.  v.  Champion  Min.  Co.,  63  Fed.  Sep.  540;  Del  Monte 
Min.  etc.  Co.  v.  New  York  etc.  Min.  Co.  (Man*  13,  *^*  1896), 
66  Fed.  Rep.  212;  Last  Chance  Min.  Co.  t.  Tyler  Min.  Co.  (ApiO 
16, 1895),  157  U.  S.  683. 

The  cases  cited  abore  in  54  Fed.  Rep.,  61  Fed.  Bep.,  and  167 
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IT.  S.,  are  difleiKUt  appeals  and  discnsfflons  of  the  dame  case.  In 
the  Amy  ft  SflTersmith  case,  the  apex  of  the  yem  ciOBBed  the 
claim  as  m^cated  in  the  diagram  used  in  that  opinioD^  and' 
wlich  if  Reproduced  here^  marked  'Tigure  2*^: 


The  yein  dipped  to  the  north.  We  held  that  the  right  of  Ihe 
'Amy  &  Silversmith  to  follow  the  yein  on  the  dip  wae  bounded 
by  a  perpendiculatT  plane  extending  into  the  earth  at  the  point 
where  the  apex  crossed  the  Amy  &  Silyersmith  north  side  line, 
the  point  marked  e  on  the  diagram,  Figure  2,  and  which  plane 
was  parallel  to  the  end  lines  of  the  Amy  ft  Silversmith  claim^ 
and  extending  north  of  the  Amy  ft  Silversmith  north  side  line. 
We  quoted  section  2322  of  the  Revised  Statutes  of  the  United 
States^  which  is  as  follows:  ''The  locators  of  all  mining  locationa 
•  •  •  •  ahall  have  the  exclusive  right  of  possession  and  enjoy- 
ment of  all  •  •  •  •  veins,  lodes,  and  ledges,  throughout  their  en- 
tire depth,  the  top  or  apex  of  which  lies  inside  of  such  surface 
lines^  extended  downward  vertically,  although  such  veins,  lodes, 
or  ledges  may  so  far  depart  from  a  perpendicular  in  their  course 
downward  as  to  extend  outside  the  vertical  side  lines  of  such  sur- 
face locatione.  But  their  right  of  possession  ^^^  to  such  outside 
parts  of  such  veins  or  ledges  shall  be  confined  to  such  portions 
thereof  as  lie  between  vertical  planes,  drawn  downward,  as  above 
described,  through  the  end  lines  of  their  locations,  so  continued 
in  their  own  direction  that  such  planes  will  intersect  such  exte- 
rioor  parts  of  sudh  veins  or  ledg^/' 

We  then  said:  ''As  said  by  Mr.  Justice  Field  (Iron  Silver 
Min.  Co.  T.  Elgin  Min.  etc.  Co.,  118  XJ.  S.  206,  this  section  ap- 
peals sufficiently  clear  on  its  face.  There  is  no  patent  or 
ktent  ambiguity  in  it  ...  •  The  difficulty  ariong  from  the 
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flection  giows  out  of  its  application  to  claims  where  the  coune  of 
the  yein  is  so  yariant  from  a  straight  line  that  the  end  lines  of 
the  surface  location  are  not  parallel^  or^  if  so,  are  not  at  a  right 
angle  to  the  course  of  the  yein/  We  may  add  to  these  words  that 
further  difficulties  arise  when  we  are  obliged  to  apply  the  stat- 
ute to  facts  not  wholly  within  its  contemplation.  If  a  mining 
location  be  made  rq^arly — ^made  so  that  the  strike  of  the  yein 
crosses  the  location  from  end  line  to  end  line,  and  at  right 
angles  to  said  end  lines — there  is  nothing  in  the  statute  to  con- 
strue or  interpret:  Mining  Co.  y.  Tarbet,  98  U.  S.  469;  Iron  Sil- 
ver Min.  Oa  y.  Elgin  Min.  etc.  Co.,  118  IT.  S.  205;  Argentine 
Min.  Co.  y.  Terrible  Min.  Co.,  122  TJ.  S.  485.  There  is  no  pat- 
ent or  latent  (ambiguity.'  But  when  yeins  or  their  strikes  ctosf 
the  aide  lines,  or  a  aide  line  and  end  line,  at  all  conceiyable  in- 
gles, difficulties  confront  the  courts  that  can  be  best  met  by  leg- 
islatiTe  aid.  Until  such  aid  is  invoked^  the  courts  nuiBt  follow 
the  fiftatute  and  preyious  construction  as  dosely  as  the  yazying 
fads  will  permit:  Iron  Silyer  Min.  Co.  y.  Elgin  Min.  etc  Oo.. 
118  IT.  S.  208.  The  history  of  mining  has  proven  that  the  law  d 
May  10, 1872,  and  amendments  thereto,  do  not  afford  clear,  ade- 
quate, and  simple  solution  for  some  of  the  pmctical.condiiMm! 
that  arise  in  the  development  of  the  mining  industry.  The  case 
at  bar  is  a  notable  instance.  It  is  a  first  impression  iu  this  court, 
and  all  other  appellate  courts.'' 

After  stating  what  we  understood  to  be  the  meaning  of  the 
words  ''dip,*'  "strike,"  etc.,  as  used  by  miners  and  in  the  **•  de- 
cisions, we  further  said:  ''The  United  States  mineral  law  gives  to 
the  miner  the  whole  of  every  vein  the  apex  of  which  lies  within 
his  surface  exterior  boundaries,  or  which  lies  within  perpendicn- 
lar  planes  drawn  downward  indefinitely  on  the  lines  of  those 
boundaries.  The  miner  may  follow  the  dip  ....  wherever  it 
goes,  provided  he  has  the  apex  as  a  basis  of  operation,  and  that 
he  does  not  cross  the  vertic^  planes  of  the  end  lines.  The  in- 
tent of  the  statute  is  to  give  the  miner  a  section  or  block  of  the 
vein  of  a  length  on  the  strike  which  is  equal  to  the  length  of  the 
apex  lying  within  the  exterior  vertical  bounding  planes  of  the 
location,  and  of  a  depth  as  far  as  he  desires,  or  is  able  to  work 
downward;  and  at  the  most  remote  depth  attained  he  dudl  have 
the  same  number  of  feet  on  the  strike  as  he  had  at  the  apex: 
Iron  Silyer  Min.  Go.  y.  Elgin  Min.  etc.  Co.,  118  IT.  S.  205. 

We  have  always  been  of  the  opinion  that  this  is  the  keynote  of 
the  interpretation  of  section  2322  of  the  Bevised  Statutes  of  tiie 
United  States;  that  is  to  say,  if  the  miner  has  the  apex  in  his  lo- 
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cation^  he  is  to  haye  the  yeiii,  and  he  has  as  much  length  of  t3ie 
v«in  on  the  strike,  no  matter  how  deep  he  may  go  in  the  dip^  as 
ho  has  length  at  apex  within  his  surface  lines^  whether  that  apex 
reaches  the  surface  or  is  found  beneath  the  same,  within  the 
planes  of  his  exterior  boundary  lines  extending  down  perpen- 
dicularly. This,  in  our  opinion,  is  what  section  2322  says  in 
plain  hmguage. 

Continuing  further  in  the  Amy  ft  Silyeismith  ease,  we  said: 
^t  seems  that  such  grant  by  the  statute  to  the  miner,  in  yiew 
of  the  geological  facts  and  historj^of  yeins,  and  particularly 
their  almost  uniyersal  tendency  to  depart  from  a  perpendicular 
in  their  course  downward,  was  deemed  to  secure  to  him  a  more 
satisfactory  title  than  he  would  obtain  if  he  were  compelled  to 
locate  a  parallelogram  on  the  surface  of  the  earth,  as  under  the 
Spanish  mining  law,  and  take  all  and  only  that  portion  of  the 
solid  contents  of  the  earth  included  in  a  parallelopipedon  formed 
by  dropping  yeitical  planes  downward  on  the  line  of  eadi  side  of 
such  parallelogram;  and  the  intent  of  the  ^^^  statutory  grant  of 
section  2322  is  that  the  miner  may  follow  his  yein  on  the  dip,  but 
not  on  the  strike,  if  he  depaits  from  the  parallelopipedon  indi- 
cated. Therefore,  if  the  miner  locates  his  claim  regularly — that 
is,  as  the  statute  contemplates  that  he  will — ^he  has  all  that  the 
statute  intends  to  giye  him:  See  cases  cited  supra.  If  he  Vill 
not  or  cannot  make  the  explorations  necessary  to  ascertain  the 
true  course  of  the  yein,  and  draws  his  end  lines  ignorantly,  he 
mnst  bear  the  consequences^  Iron  Silyer  Min.  Co.  y.  Elgin  Min. 
etc.  Co.,  118  17.  S.  207;  that  is,  he  takes  less  of  the  apex  and 
strike  than  he  would  obtain  by  a  regular  location,  and  conse- 
quently less  of  the  dip.'' 

We  are  still  of  the  opinion  that  the  loss  which  a  miner  should 
snSer  if  he  is  obliged  to  make  his  location  before  he  can  trace  the 
apex  and  strike  of  the  yein  for  its  whole  distance,  and  thus 
makes  his  location  irregularly,  should  be  the  loes  of  so  much 
length  of  the  yein  on  the  strike  as  by  his  irregular  location  he 
has  failed  to  obtain  of  length  on  the  apex.  If  this  be  the  con- 
sequence which  he  is  to  suffer  by  reason  of  his  irregular  location, 
he  loses  simply  that  which  he  failed  to  locate,  and  he  does  not 
lose  the  yein  of  which  he  has  located  the  apex.  That  he  is  to 
haye  the  yein  when  he  has  the  apex,  we  believe  is  the  intent  of 
the  mining  law:  IT.  S.  Eev.  Stats.,  sec.  2322. 

We  said  further  in  the  Amy  &  Silversmith  case:  *T3ut  in  order 
for  the  miner  to  make  his  location  in  exact  conformity  with  the 
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intent  ol  the  law^  lie  must  know,  when  lie  fixes  his  ezteric^ 
boundaries^  what  the  true  strike  of  the  yein  is.  If  he  knows  this^ 
he  will  locate  m  that  the  strike  shall  pass  through  the  middle  of 
each  end  line,  leairing  three  hundred  feet  of  surface  on  each 
side  of  the  yein.  But  the  true  strike  is  often  ascertainable  onlj 
after  immense  sums  of  money  are  expended  in  development.  He 
has  twenty  days,  under  our  statute,  to  determine  this  important 
matter,  which  may  take  years  to  fully  demonstrate.  If,  in  this 
helpless  condition,  the  prospector  commits  an  error  of  geological 
judgment,  and  upon  such  ef^or  he  expends  the  toil  of  years,  and 
that  toil  has  wrought  its  reward,  we  are  of  opinion  that  the  stat- 
ute should  be  so  construed  as  ^^^  will  come  the  nearest  to  giving 
to  him  that  whole  section  or  block  of  the  vein  -which  we  have 
above  indicated  that  it  is  the  intent  that  he  shall  have,  as  is  con- 
sistent with  the  amount  of  apex  which  he  has  happened  to  se- 
cure by  his  surface  lines,  and  their  planes  extended  downward.'' 

We  then  proceeded  to  review  the  contentions  of  counsel  in  the 
case,  and  to  discuss,  as  we  understood  them,  the  three  leading 
cases  in  the  United  States  supreme  court,  namely;  Mining  Co. 
T.  Tarbet  (the  FlagstaflP  case,  98  TJ.  S.  463;  Iron  Silver  Min.  Co. 
T.  Elgin  Min.  etc.  Co.  (the  Horseshoe  case),  118  IT.  S.  196;  Ar- 
gentine Min.  Co.  V.  Terrible  Min.  Co.,  122  TJ.  S.  478. 

We  then  offered  the  following  solution  of  the  problem,  and 
decided  the  case  upon  the  principle,  as  found  on  page  575  of  9 
Montana,  as  follows:  '^These  three  United  States  cases  have  com- 
pelled that  court  to  endeavor  to  cast  into  the  Procrustean  bed  of 
the  statute  individuals  that  strained  the  mold  into  which  they 
were  forced.  But  we  believe  that  ire  may  legitimately  conclude 
from  those  cases  that,  in  the  facts  now  before  us,  tiie  principle 
is,  that  the  north  side  line  of  the  Amy  terminates  the  strike  of 
the  vein,  and  that  the  dip  must  be  controlled  by  the  planes  of 
the  original  end  lines.  The  Amy  people  may  follow  thear  dip 
north  of  their  north  side  line,  but  only  as  it  lies  between  the 
planes  of  their  end  lines,  as  below  considered.  The  object  of 
parallelism  in  the  end  lines  is,  that  the  locator  may  have  his  full 
section  of  the  lode  in  its  entire  depth.  But  the  determination  of 
the  strike  of  the  Amy  at  a  point  on  the  side  line  deprives  them 
of  the  dip  northwest  of  that  point,  because  the  dip,  in  that  pw- 
tion,  lies  under  the  apex  of  the  Non-Consolidated.  The  law  in- 
tends that  the  plane  of  the  end  line  shall  operate  as  a  boundary 
to  the  dip,  and  so  operate  at  the  point  where  the  strike  is  ended* 
H  the  0brike  reached  the  original  end  line,. as  in  a  regular  loca- 
tion, the  bounding  plane  would  there  operate  upon  the  dip.    If 
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the  fftrike,  by  reason  of  its  going  ont  of  a  aide  line,  falb  sliort 
of  reaching  the  original  end  line  plane,  that  plane  mnat  take 
effect  where  the  strike  in  fact  ends;  that  is,  at  a  point  on  the 
**•  side  line  (point  e  Figure  2),  and,  if  it  takes  effect  there,  its 
parallelism  must  not  be  destroyed.  We  theref  oire  have  the  bound- 
ing plane  operating  at  the  point  where  the  apex  leaves  the  north 
side  line,  and  operating  parallel  to  the  east  end  line,  and  retain- 
ing its  parallelism  as  originally  marked  on  the  ground.  It  is  no^ 
a  new  line  or  plane,  or  one  judicially  constructed.  It  is  deter- 
mined by  the  location  lines  on  the  surface.  There  is  never  any 
readjustment  according  to  sut^uent  deyelopments.  The  paral- 
lelism of  the  end  line  planes  is  fixed  by  location,  and  never  varies. 
The  point  of  departure  of  the  strike  from  the  surface  lines  fixes 
the  point  where  the  end  line  plane  is  to  perform  its  functions, 
whether  that  departure  be  at  an  end  line,  as  contemplated  by  the 
statute,  or  whether  accident  has.  fixed  it  at  a  point  on  a  side  line. 
Complicatione  are  soluble  upon  this  theory.  The  inrtent  of  the 
statute  seems  to  be  secured.^' 

As  noted  in  the  Amy  &  Silversmith  case, the  difficultiesarise  in 
applying  the  United  States  mining  statutes  to  accidentally  irreg- 
ular locations;  that  is,  locations  where  it  is  developed  in  time, 
and  by  explorations,  that  the  apex  and  strike  pass  through  the 
tdde  lines,  or  a  side  line  and  an  end  line  (as  in  the  case  at  bar), 
or  enter  and  pass  out  of  the  same  side  line.  We  essayed  in  that 
case  a  solution  of  this  difficulty  which  could  be  applied  to  every 
irregularity,  and  which  would  secure  absolute  uniformity  in  all 
complications,  and  give  to  every  mining  location,  as  the  statute 
intended  and  declared,  the  whole  vein,  in  its  whole  depth,  to  the 
extent  of  the  length  of  the  apex  which  was  located.  We  thought 
that  we  had  accomplished  that  result  With  due  deference  to 
those  who  have  differed  from  us,  we  think  so  still. 

The  principle  which  we  sought  to  maintain  in  the  Amy  ft 
Silveramith  case  found  its  first  apprcmd  in  an  appellate  court 
in  Tykor  Min.  Oo.  v.  Sweeney,  54  Fed.  Bep.  284.  In  that 
caae,  the  United  States  carcoit  xxfort  of  appeals,  ninth  dr- 
enit,  discussed  llie  extnlaienil  rights  of  a  locaition  where  the 
apex  and  strike  passed  through  a  side  line  and  an  end  line.  The 
situation  differed  from  that  of  the  Amy  ft  Silversmith  case,  as  m 
that  case  the  apex  and  strike  passed  through  both  ^^^  side  lines. 
But  we  understand  that  the  circuit  court  of  appeals  approved  the 
principle  of  our  decision  in  the  Amy  ft  Silversmith  case,  for  the 
opinion  by  Judge  Hawley,  a  veteran  lawyer  and  judge  in  the 
mining  regions,  says:  '^ere  the  location  of  the  Tyler  was  prop- 
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eriy  made  iq  the  form  ot  a  parallelogram  along  tlie  course  of  the 
lode  or  yein.  The  lode  extends  from  the  northwesterly  end  line 
for  a  distance  of  nearly  eleven  hundred  feet  within  the  side  lines 
of  the  surface  location,  and  then  so  changes  its  course  as  to  cross 
the  southerly  side  line  into  the  Last  Chance  location.  The 
learned  justice  who  wrote  the  opinion  in  the  Horseshoe  case 
(Iron  Silver  Min.  Co.  v.  Elgin  Min.  etc.  Co.,  118  U.  S.  19G), 
when  he  said  that  Qie  parallelism  of  the  end  lines  ^ia  es- 
aential  to  the  existenoe  of  any  right  in  Que  locator  or  pat- 
€ntee  to  follow  his  vein  outside  of  the  vertical  planes  diawr 
through  the  side  lines/  did  not  mean  that  it  was  essential  to  such 
right  that  the  lode  should  extend  in  its  length  from  one  «id  line 
to  the  other  of  the  location.  If  the  lode  in  question,  instead  of 
extending  into  the  Last  Chance  location,  had  abruptly  broken 
off  within  the  surface  lines  of  the  Tyler  near  the  point  idiere  in 
fact  it  crossed  the  line,  there  oould  certainly  be  no  question  as 
to  the  right  of  the  Tyler  to  follow  the  lode  or  vein  in  its  down- 
waird  course  for  its  entire  depth  outside  of  the  vertical  planes 
drawn  through  the  side  lines.  The  fact  that  it  continued  its 
course  and  crossed  the  side  lines  does  not  in  any  manner  change 
•this  principle.  In  either  case,  the  locator  is  entitled  to  the  same 
rights.  In  such  cases,  the  end  lines  are  not  necessarily  those 
which  are  marked  on  the  ground  as  such.  An  end  line  may  be 
drawn  at  the  point  where  the  lode  abruptly  terminates  within  the 
aurface  lines,  or  at  the  point  where  the  apex  of  the  lode  crosses 
the  side  line  of  the  surface  location.  This,  upon  principle,  jus- 
tice, and  authority,  it  seems  to  us,  is  the  only  reasonable  con- 
atniction  that  can  be  given  to  the  statute.  Whenever,  and  in 
whatever  manner,  this  point  has  been  presented  by  any  simflar 
facts,  the  rulings  of  the  courts  have  been  substantially  in  accord- 
ance with  the  views  we  have  expressed:  Oolden  Fleece  etc.  Min. 
Co.  V.  Cable  etc.  Min.  Co.,  12  Nev.  313;  Doe  v.  "^  Sanger,  83 
Cal.  JW)3;  Kahn  v.  Old  Telegraph  Mm.  Co.,  2  Utah,  174;  King 
▼.  Amy  &  Silversmith  Con.  Min.  Co.,  9  Mont.  543.  In  the 
case  last  cited,  the  lode  crossed  the  surface  lines  without 
reaching  either  end  line  as  marked  on  the  surface,  and  the  court 
held  that,  where  a  lode  or  vein  crosses  the  side  line  of  a  location, 
the  strike  is  terminated  by  the  plane  of  such  side  line,  and  the 
right  to  follow  the  vein  on  its  dip  is  determined  by  a  verti 
cal  plane,  parallel  to  the  end  lines,  drawn  downward,  and 
which  takes  effect  at  a  point  where  the  apex  intersects  the 
«de  line.  The  court,  in  its  opinion,  after  reviewing  the 
Flagstaff  case,  98  IT.  S.  463,  the  Argentine  case,  122  IT.  S.  478, 
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«nd  the  Horseahoe  case,  118  IT.  S.  196,  and  pointmg  out  the 
diffarexLcee  eTi'gtJTig  between  them  and  the  Amy  cafie,  and  atat- 
ing  the  Tariorua  cantentiosa  of  ooimael,  said:  •  •  •  /' 

The  opimon  of  Judge  Hawley  then  quotes  King  t.  Amy  &  Sil- 
Teramith  Min.  Oo.,  9  Mont.  554,  as  to  the  priabcaple  therein  an- 
iKyDnoed.  That  caae  wesoi  back  for  trial  and  appeairod  again  in 
the  circuit  court  of  appeals  as  the  Last  Chance  Min«  Co.  y.  Tyler 
Min.  Co.  (April  9,  1894),  61  Fed.  Bep.  557^  and  in  the  opinion 
the  court  adhered  to  the  principle  of  the  Amy  &  Silyersmith 
case.  In  the  mean  time,  the  Amy  &  SilTenmith  case  had  been 
reversed  by  the  United  States  supreme  court,  March  5,  1894: 
King  Y.  Amy  &  Silveromith  Min.  Co.,  152  IT.  S.  222.  But  that 
decision  as  not  mentioned  in  the  Last  Chance  case  (dl  Fed. 
Berp.  557),  and  does  not  seem  to  have  been  consideired  by  the 
circuit  court  of  appeals.  That  court  said:  ''The  right  of  each 
party  to  follow  the  lode  on  its  strike  or  true  course  lengthwise  is 
terminated  at  the  point  where  the  lode  crosses  the  aide  line  of  the 
Tyler  and  Last  Chance  locations;  but  each  company  would  have 
the  right  to  follow  the  lode,  the  top  o^r  apex  of  which  is  within 
its  surface  lines,  on  its  dip,  not  upon  its  strike,  upon  a  yertical 
plane  drawn  downward  parallel  to  the  end  Une,  at  the  point 
•where  the  strike  of  the  lode  ended;  that  is,  at  the  point  where 
the  lode,  in  ita  lengthwise  course,  intersects  the  side  lines  of  the 
deims.  The  Tyler  would  be  entitled  to  all  that  portion  of  the 
lode  that  liea  **^  westerly  of  such  yertical  line  drawn  downward^ 
and  the  Last  Chance  would  be  entitled  to  all  that  portion  of  the 
lode  easterly  of  said  line.'' 

As  the  United  States  Amy  &  Silyersmith  decision  was  not  men« 
tioned  in  Last  Chanoe  Min.  Co.  y.  Tyler  Min.  Oo.,  61  Fed.  E€$>. 
657,  although  preceding  it  in  time,  we  may  treat  the  United 
SMes  decdsioii;  as  being  subsequent.  In  that  case,  after 
stating  the  faots  and  the  contentions,  the  United  States 
supreme  court  said:  "Section  2322,  cited  abaye,  declares  that 
the  locators  <xt  all  mining  locatiocns  shall  have  the  exclusiye 
right  of  possession  and  enjoyment  of  all  the  suirJEace  included 
•within  the  lines  of  their  location;  and  also  the  exclusiye  right  of 
possession  and  enjoyment  of  allyeins,lodes,and  ledges  throughout 
their  entire  depth,  the  top  or  apex  of  which  lies  inside  of  such 
surface  lines,  extended  downward  yerticaUy,  although  such  yeins, 
lodes,  or  ledges  may  so  far  depart  from  a  perpendicular  in  their 
course  downward  as  to  extend  outside  the  yertical  side  lines  of  said 
surface  location.  The  surface  side  lines,  extended  downward 
yertically,  therefore,  determiDe  the  extent  of  -the  claim,  except 
when  in  its  descent  the  yean  passes  outside  of  them,  and  the 
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outside  portions  are  to  lie  between  yertical  planes  diarani  down- 
ward throogli  the  end  lines.  The  difficulty  in  the  present  case 
arises  from  the  course  of  the  vein  or  lode  upon  which  the  Amy 
location  was  made.  It  is  evident  that  what  are  called  sdde  lines 
of  the  location,  as  shown  in  the  diagram,  are  not  suoh  in  fact, 
but  are  end  lines.  Side  lines^  properly  drawn,  would  run  on  each 
side  of  the  course  of  the  vein  or  lode  distant  not  more  than  three 
hundred  feet  from  the  middle  of  suoh  yein.  In  the  Amy  claim 
the  lines  marked  as  side  lines  cross  the  course  of  the  strike  of 
the  vein,  and  do  not  run  parallel  with  it.  They,  therefore,  con- 
stitute end  lines.  It  is  true  the  lines  are  not  drawn  with  the 
strict  care  and  accuracy  contemplated  by  the  statute,  and  which 
could  (mly  have  been  done  with  more  perfect  knowledge  of  the 
true  course  or  strike  of  the  vein  from  further  developments. 
But,  as  was  said  in  this  couit  in  Iron  Silver  Min.  Co.  t.  Elgin 
Min.  etc.  Co.,  118  TJ.  S.  196,  207:  If  the  first  locator  wiU 
not  ^^^  or  cannot  make  the  explorations  necessary  to  ascertain 
the  true  oourse  of  the  vein,  and  draws  his  end  lines  ignorantly, 
he  must  bear  the  consequences.'  The  court  cannot  become  a 
locator  for  the  mining  claimant,  and  do  for  him  what  he  alone 
should  do  for  himself.  The  most  that  the  court  can  do,  where 
the  lines  are  drawn  inaccurately  and  irregularly,  is  to  give  to  the 
miner  such  rights  as  his  imperfect  location  warrants  under  the 
statute.  It  cannot  relocate  his  claim,  and  make  new  side  Unes  or 
end  lines.  Where  it  finds,  as  in  this  case,  that  what  are  caUed- 
side  lines  are  in  fact  end  lines,  the  court,  in  determining  his  lat- 
eral rights,  will  treat  such  side  lines  as  end  lines  and  such  end 
lines  as  side  lines,  but  the  court  cannot  make  a  new  location  for 
him,  and  thereby  enlarge  his  rights.  He  must  stand  upon  his 
own  location,  and  can  take  only  what  it  will  give  him  unider  the 
law.  Acting  upon  this  principle,  there  is  no  lateral  right  to  the 
holder  of  the  Amy  claim  by  which  he  can  follow  its  vein  into 
the  Non-Consolidated  claim.  Mistakes  in  drawing  the  lines  of  a 
location  can  only  be  avoided,  as  said  in  the  case  cited,  by  post- 
poning the  marking  of  the  boundaries  until  sufficient  explora- 
tions are  made  to  ascertain,  as  near  as  possible,  the  course  and  di- 
rection of  the  vein 'Even  then,'  the  court  added,  *witii 

all  the  care  possible,  the  end  lines  marked  on  the  surface  will 
often  vary  greatly  from  a  right  angle  to  the  true  course  of  the 
vein;  but,  whatever  inconvenience  or  hardship  may  thus  happ^, 
it  is  better  that  the  boundary  planes  should  be  definitely  deter- 
mined by  the  lines  of  the  surface  location  than  that  fhey  diould 
be  subjected  to  perpetual  readjustment   according  to  sobtenai- 
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nean  developments  subsequently  made  by  mine  workers.  Such  re- 
adjustments at  eyery  discoyery  of  a  change  in  the  course  of  the 
▼ein  would  create  greaA  uDcertainty  in  titles  to  mining  claims.' 
Applying  this  doctrine  to  the  case  before  us,  it  follows  that  the 
▼ein  in  controversy,  the  apex  of  which  was  within  the  surface 
lines  of  the  Amy  claim,  did  not  carry  the  owner's  right  beyond 
the  vertical  plane  drawn  down  through  the  north  side  line  of 
that  claim.  The  Amy  claim  had  no  lateral  right  by  virtue  of 
the  ezteneion  of  the  vein  through  what  was  called  the  north 
aide  ^^^  line  of  its  claim,  as  that  side  line  so  called  was,  in  fact, 
one  of  its  end  lines.'' 

We  understand  that  the  United  States  supreme  court  not  only 
reversed  our  judgment,  but  discarded  as  untenable  the  principle 
upon  which  we  pronounced  it.  This  decision  was  received  with 
regret^  not  only  by  the  bench  and  bar  in  the  mining  regions,  but 
by  both  practical  and  scientific  miners.  The  regret  was  greater 
in  that  the  decision  emanated  from,  as  we  said  in  the  Amy  & 
Silversmith  case,  ^'Mr.  Justice  Field,  the  judicial  father  of  the 
Tnining  law  in  the  United  States,"  a  jurist  who  has  illuminated 
this  topic  of  the  law  by  not  only  his  profound  learning,  but  by 
liis  practical  experience  in  mining  affairs. 

As  an  indication  of  the  reluctance  with  which  courts  inferior 
to  the  United  States  supreme  court  have  accepted  the  reversal 
of  the  principle  of  the  Amy  &  Silversmith  case  we  notice  the 
case  of  Del  Monte  Min.  etc.  Co.  v.  New  York  etc.  Min.  Co.  (Col., 
March  13,  1895),  66  Fed.  Eep.  212. 

In  that  case,  the  court  had  before  it  the  conditions  of  an  apex 
and  strike  passing  through  an  end  line  and  side  line.  Judge 
Hallett,  district  judge,  to  whom  courts  and  counsel  in  the  mining 
r^ons  are  greatly  indebted  for  his  learning,  which  has  been  ap- 
plied to  this  class  of  litigation,  said: 

'*If  the  strike  of  the  lode  in  the  New  York  location  kept  its 
course  from  end  to  end  of  the  location,  the  right  to  follow  the 
lode  outside  the  location  womld  not  be  denied.  As,  however,  it 
departs  from  its  strike  from  the  location  on  the  east  side,  and  not 
froon  the  north  end,  it  is  said  that  the  claim  has  no  end  lines,  or, 
at  all  events,  none  that  can  be  recognized  as  limiting  the  right  to 
any  part  of  the  vein  outside  of  the  exterior  lines  of  the  claim. 
This  is  asserted  as  a  proposition  of  law  deducible  from  several 
decisions  of  the  supreme  court  that  the  lines  of  a  location  crossed 
by  the  apex  of  a  vein  on  its  strike  shall,  as  to  such  vein,  be  re- 
garded as  end  lines,  whatever  their  position  may  be;  and,  if  this 
proposition  be  accepted^  the  south  end  line  and  east  side  line> 
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interoected  by  fhe  outcrop  of  this  lode,  ^^'^  are  not  parallel  to 
each  other^  as  demanded  by  section  2320  of  the  Beyised  Statates^ 
ThiSy  however,  has  not  been  the  interpretation  of  law  in  the  m- 
preme  court,  or  in  any  court,  so  far  as  we  are  advised.    It  is  tme 
that  in  Miutng  Co.  v.  Tarbet,  98  IT.  S.  463,  and  recently  in  King 
T.  Amy  &  Silversmith  Mining  Go.,  152  IT.  S.  222,  the  aapreme 
court  declared   that  the  side  lines  txf   a  location  shall  be  end 
lines  whenever  'tihe  lode,  on  its  strike,  crosses  euch  lines;  bat 
these  decisions  do  not  affirm  that  all  lines  of  a  location  crossed 
by  a  lode  on  its  strike  shall  be  end  lines.    The  most  that  can  be 
deduced  from  them  is,  that   opposite   lines,  parallel  to  each 
other,  when  crossed  by  the  lode,  shall  be  end  lines.    The  case 
presented  is  not  within  the  principle  of  these  decisions.    We  have 
a  lode  extending  on  its  strike  on  the  general  course  of  the  loca- 
tion^ and  within  its  side  lines  a  distance  of  aae  thousand  and  sev- 
enty feet.    It  is  conceded  that  the  south  end  line  of  the  location 
is  well  placed,  and  all  parts  of  the  lode  covered  by  the  location 
are  within  the  end  lines  as  fixed  by  the  locator.    The  di£5culty 
arises  from  the  circumstance  that  the  location  extends  in  a  north- 
erly direction  about   two  hundred  and  eighty  feet  beyond  the 
point  where  ihe  lode  diverges  from  the  side  line.    No  reason  is 
perceived  for  saying  that  this  mistake  in  the  length  of  the  loca- 
tion should  defeat  the  right  to  follow  the  vein  on  its  dip  outside 
the  location.    It  is  said  that  we  cannot  make  a  new  end  line  at 
the  point  of  divergence  or  elsewhere,  because  the  court  cannot 
make  a  new  location,  or  in  any  way  change  that  made  by  the  par- 
ties: Iron  Silver  Min.  Co.  v.  Mgin  Min.  etc.  Co.,  118  U.  S.  196. 
This,  however,  is   not   necessary.    We   can   keep   -within   the 
end   lines  fixed   by  the   locator  in  respect  to  any  extralateral 
right  that  may  be  recognized  without  drawing  any  line;  and, 
if  there  h^  magic  in  the  word  ^ne,^  it  will  be  better  not  to 
use  it.    In  this  instance,  as  in  most  controversies  between  adja- 
cent owners,  it  is  necessary  to  ascertain  what  part  of  the  lode  is 
within  the  New  York  location,  and  this,  according  to  the  map, 
appears  to  be  one  thousand  and  seventy  feet    At  all  points  on  the 
dip  of  the  lode  into  the  mountain  westwardly  we  can  ascertain 
the   length  of   the  lode    within  the   end   lines   by  measuring 
the  same  distance  from  the  **®  south  end  line  produced.    In 
this  proceeding,  there  is  no  departure  from  the  end  lines  of  the 
New  York  location  as  fixed  by  the  relator,  and  there  is  no  new 
line  of  location  drawn  for  any  purpose  whatever.    We  keep  en- 
mTeJy  within  the  end  line  of  the  location  as  required  by  th/e  etat- 
nte,  and  the  circumstance  that  we  are  somewhat  short  of  the 
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Borih  end  line  does  not  in  any  way  affect  the  principle  to  be  fol- 
lowed in  conatruing  the  statute.  The  same  role  would  be 
adopted  if  the  lode  were  physically  shorter  than  the  location. 
Let  it  be  assumed  that  upon  a  lode  of  the  length  of  one  thousand 
feet  (which  is  not  an  extraordinary  occurrence)  a  location  shall 
be  made  of  the  length  of  fifteen  htmdred  feet,  extending  two 
hundred  and  fifty  feet  in  each  direction  beyond  the  ends  of  the 
lode.  Would  any  one  deny  the  right  of  the  locator  to  follow  the 
lode  within  his  end  HneB,  upon  the  ground  that  the  lode  did  not 
come  to  either  of  such  lines?  I  think  not  The  case  is  not  differ- 
ent when  the  lode  intessects  one  end  line  and  not  the  other,  but 
keeps  within  the  location  for  a  considerable  distance.  In  that 
case,  as  in  the  accepted  case  of  a  lode  trayersing  the  location  from 
end  to  end,  the  locator  ought  to  be  allowed  to  follow  his  lode 
into  adjoining  territory  so  far  as  he  may  within  his  end  lines,  and 
BO  far  as  he  holds  the  outcrop  in  his  location.  Upon  this  con- 
struction of  the  statute,  respondent  is  entitled  to  so  much  of  the 
lode  upon  its  dip  as  lies  between  the  south  compromise  line  and 
the  point  of  diyergenoe  of  the  apex  of  the  vein  from  the  New 
Tork  location.'' 

It  is  also  true  that  in  Judge  Halletfs  case  the  facts  differed 
from  the  Amy  &  Silversmith,  in  that  the  apex  crossed  a  side  line 
and  an  end  line,  instead  of  two  side  lines,  as  in  the  Amy  &  Sil- 
Tcrsmith  case.  But  Judge  Hallett  applied  the  principle  of  the 
Amy  ft  Silyersmith,  and  he  so  applied  it  after,  as  we  understand, 
the  United  States  supreme  court  had  repudiated  it. 

One  month  after  Judge  Halletfs  decision — that  is,  on  April 
15,  1895 — ^appeared  the  decision  in  the  United  States  supreme 
court  in  Lasit  Chance  Min.  Co.  y.  Tyler  Miu.  Co.,  the  case  which 
I  we  haye  formerly  encountered  in  64  Fed.  Bep.  ^^  and  61  Fed. 
Bep.  See  Last  Chaaice  Min.  Co.  y.  Tyler  Min.  Co.,  157  U.  S. 
683.  The  case  was  decided  in  the  United  States  supreme  court 
without  it  being  neceesary  to  treat  the  question  of  the  apex  and 
•trike  passing  througiL  an  end  line  and  a  side  Hne.  But  as  to 
this  matter  the  court  said: 

**Our  conclusions  in  this  respect  obyiate  the  necessity  for  oon- 
gidering  another  yery  interesting  and  somewhat  difficult  question 
presented  by  counsel.  It  will  be  seen  from  the  diagram  that, 
according  to  the  original  location  of  the  Tyler  claim,  the  yedn 
enters  through  an  end,  passes  out  throug-h  a  side  line,  while  by 
ilbe  amended  location  it  passes  in  and  out  through  end  lines.  Of 
eonsre,  if  the  latter  is  a  valid  location,  the  owner  of  the  claim 
woikld  tmquestionably  haye  the  right  to  follow  the  yein  on  its 
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dip  beyond  tbe  yeitical  plane  of  the  side  line.  But,  if  it  were 
not,  end  the  original  location  iraa  the  only  yalid  on^  has  the 
owner  the  right  to  follow  the  yein  outside  any  boundaries  of  the 
daim  extended  downward?  It  has  been  held  by  this  eonrt  in 
the  cases  heretofore  cited  that^  where  the  course  of  a  yein  is 
across  instead  of  lengthwise  of  the  location^  the  side  lines  become 
the  end  lines,  and  the  end  the  side  lines;  but  there  has  been  no 
decision  as  to  what  extraterritorial  rights  exist  if  a  yein  enters 
at  an  end  and  pess  out  at  a  side  line.  Is  that  a  case  for  which  no 
provision  has  been  made  by  statute?  Are  the  parties  left  to 
the  old  rule  of  the  common  law  that  tlie  owner  of  real  estate 
owns  all  above  and  below  the  surface,  and  no  more?  Or  may  the 
couit  rely  upon  some  equitable  doctrine,  and  give  to  the  owner  of 
the  vein  the  right  to  puisue  it  on  its  dip,  in  whatever  direction 
that  may  go,  within  the  limits  of  some  equitably  created  end 
lines?  If  the  common-law  rule  as  to  real  estate  obbains  in  such 
a  ease,  then,  of  course,  on  the  original  location  the  owneiB  of  the 
Tyler  claim  would  have  no  right  to  follow  the  dip  of  their  vein 
outside  the  yertical  plane  of  any  of  its  booudary  lines;  and, 
even  if  the  amended  application  was  perfectly  valid,  the  question 
would  arise  whether  the  rights  acquired  under  it  related  back  to 
the  date  of  the  original  location,  or  arose  simply  at  tlie  time  of 
the  amendment,  in  which  case  there  would  be  no  doubt  of  the 
fact  that  ^^^  the  oiwners  of  the  Last  Chance  had  by  years  a  prior 
location.  However,  in  the  view  we  haye  taken  of  tiie  other  ques- 
tion, it  is  unnecessary  to  consider  this.'' 

Mr.  Justice  Brewer  wrote  the  opinion.  There  was  no  dissent 
We  assume  that  Mr.  Justice  Field  concurred.  The  fact  that  the 
United  States  supreme  court  said  in  this  case  (with  the  justice 
concurring  who  wrote  the  Amy  &  Silversmith  decision)  that  it 
had  never  given  any  decision  as  to  what  extraterritorial  rights 
exist  if  a  yein  enters  at  exi  end  line  and  passes  out  at  a  side  line, 
we  think  is  a  sufficient  warrant  to  us  to  reopen  the  discussion  as 
to  what  principle  of  decision  should  apply  in  these  irregular  loca- 
tions. 

We  can  see  but  two  solutions  of  the  difficulty  presented  in  this 
case:  One  is  to  say  that  when  the  apex  and  rtrike  cross  a  located 
side  line,  such  side  line  becomes  an  end  line,  in  accordance  with 
what  we  understand  to  be  the  decision  in  the  FlagertafiF  case  and 
in  the  Amy  &  Silversmith  case  in  the  United  States  snpreme 
court    The  other  is  to  apply  the  Amy  ft  Silyersmith  doctrine 

announced  in  9  Montana. 

We  will  examine  what  seems  to  us  to  be  the  legitimate  lesnlti 
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of  the  first  proposition.  Turning  again  to  the  diagram^  Fig.  1, 
the  located  eaat  end  line  of  the  Niagara  claim  muat  atill  remain 
an  end  line.  It  was  located  as  each,  if  that  means  anything; 
and  the  apex  and  ^rike  pass  throirgh  it,  which,  fact,  imder  any 
Yiew,  means  everything.  So  this  line  is,  and  must  remain,  an 
end  line.  Then  we  have  the  south  side  line  of  the  Niagara,  also 
an  end  line,  because  the  apex  and  strike  pass  through  it.  So 
WB  have  two  end  lines  not  parallel  to  each  other,  but  at  an  angle 
to  each  otlier  not  far  from  a  right  angle.  But  the  end  lines 
must  be  parallel.  The  result  is,  that  the  Niagara  cannot  follow 
its  dip  at  all.  But  the  statute  says  it  may  £ollow  the  dip. 
These  difficulties  do  not  come  to  us  as  a  surprise.  We  dearly 
foresaw  them,  and  pointed  them  out  in  King  y.  Amy  &  Silyer- 
smith  Oon.  Min.  Co.,  9  Mont  571.  Thus  we  find  that  the  Niag- 
ara ctarm,  mlder  these  riews,  mu?t  be  relegated  to  the  common 
law.  It  owns  downward  inside  of  thie  perpendicular  planes  of  its 
surface  lines.  But  this  result  is  not  ^^®  the  iuteut  of  the  law: 
TJ.  S.  Bev.  Stats.^  sec.  2322.  The  intent  is,  that  the  locator  sOiall 
have  the  ri^ht  to  the  vein  throughout  its  entire  depth  if  the 
apex  lies  within  its  surface  lines,  although  the  vein,  on  its  dip 
downward,  departs  from  the  perpendicular  so  as  to  extend  out- 
aide  of  the  side  lines.  By  calling  this  side  line  an  end  line,  the 
ivhole  intent  of  the  statute  is  destroyed,  and  we  go  back  to  the 
system  of  the  Spanish  law  (King  y.  Amy  &  Silyaramith  Ckm. 
Min.  Co.y  9  Mont  567),  which  was  deseaiied  in  the  adoption  by 
Congress  of  the  American  mining  laiwB. 

For  example,  again,  in  this  case,  reyerse  the  direction  of  the 
dip,  and  assume  that  it  goes  north,  then  the  Niagara  people 
would  take  all  of  the  yein  between  the  downward  planes  of  the 
end  line  and  side  line — ^the  lines  E  F  and  £  H  on  the  diagram. 
They  would  get  a  fan-shaped  section  of  the  yein,  rapidly  in- 
creasing in  size  with  eyery  foot  downward.  That  is  to  say,  sucb 
would  be  the  result,  unless  we  adhere  to  the  common-law  rule, 
and  haye  no  extraJateral  rights  at  all.  The  plain  fact  is,  that  to 
cftU  the  side  line  and  end  line  in  this  case  leads  us  into  conse- 
quences that  totally  upset  the  whole  intent  of  the  law.  We  can- 
not subscribe  to  any  such  doctrine.  These  contemplations  are 
sot  at  all  new  to  us.  We  pointed  out  these  difficulties  and 
abemrdities  in  the  Amy  &  Silyersmith  case,  and  we  then  hoped 
tliat  they  would  not  again  threaten  the  disturbance  of  the  rights 
intended  to  be  giyen  by  the  mining  statutes.  We  feel  now,  as 
we  did  in  the  Amy  &  Silversmith  case,  that  we  are  not  able  to 
take  the  responsibility  of  any  such  deetructiye  construction.    And 
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Vhy^  indeed,  should  a  located  aide  line  be  oanrerted  into  an  end 
line  by  a  court?  The  locator  never  so  intended  it  He  made 
the  side  line,  the  long  line,  fifteen  hundred  feet  in  lengUi,  intend- 
ing it  to  be  generallyparallel  to  the  vein.  The  lawnever  intended 
that  such  a  aide  line  should  be  an  end  line.  If  the  side  line  is 
to  become  an  end  line  and  the  end  line  a  side  line,  then  the  couii^ 
working  this  readjustment  of  tke  lines,  pidB  the  side  lines  at  a 
distance  from  the  center  of  <the  lode  much  greater  than  three 
hundred  feet.  What  would  be  done  with  thoee  lines,  and  &k 
extra  surface  taken  in  by  them?  Shall  they  be  left  so  that  thej 
will  include  one  thousand  or  fifteen  hundred  feet  in  width,  when 
&^M>  QiQ  }a^  intended  the  locator  should  have  six  hundred  feet 
only,  or  will  these  judicially  created  side  lines  be  drawn  in,  and 
thereiby  new  side  lines  made  by  the  court?  But  '^e  court  can- 
not 'become  e  locator  for  a  mining  claimant":  King  t.  Amy  ft 
Silyersmith  Min.  Oo.,  152  IT.  S.  228.  The  further  <we  follonr 
this  doctrine  into  its  detaib,  the  more  untenable  it  appears. 
We  shall  abandon  its  pursuit,  and  leave  its  reconciliation  to 
reason,  law,  and  the  intent  of  the  statute,  and  practical  applica- 
tion to  others,  who  may  be  more  skillful  in  making  a  reasonable 
constructioiL 

As  we  leave  this  conf  usion^and  turn  to  the  othes  solution — ^that 
of  the  Amy  &  Silreramith  case  in  9  Montana — difficulties  dis- 
appear, and  there  is  light  upon  the  whole  path.  We  can  then  do 
as  the  United  States  supreme  court  said  in  its  decision  in  King  t. 
Amy  &  Silversmith  Min.  Co.,  152  U.  S.  228:  ''The  most  that 
fhe  court  can  do,  where  the  lines  are  drawn  inaccurately 
and  irregularly,  is  to  give  to  the  miner  such  rights  as  his 
imperfect  location  warrants,  under  the  statute**;  that  is  t|»  say, 
we  can  give  to  the  miner,  or  rather  the  law,  as  we  construe  it, 
gives  to  the  miner,  as  much  length  of  strike,  no  matter  how  deep 
he  goes  upon  the  dip,  as  he  has  length  of  apex;  and  he  loses  in 
strike  and  dip  only  what  he  has  failed  to  get  in  apex.  That  is 
what  the  disWct  court,  in  this  case,  following  King  v.  Amy  ft 
Silversmith  Oon.  Min.  Co.,  9  Mont.  643,  accomplished.  It  gave 
to  the  Niagara  the  ore  on  the  dip  cant  of  the  pointwhere  the  apes 
and  strike  crossed  the  south  side  line  of  the  Niagara.  This  is 
what  the  circ?uit  court  of  appeals  did  in  Tyler  Min.  Oo.  ▼.  Swee- 
ney, 54  Fed.  Eep.  284,  and  Lasft  Chance  Min.  Co.  v.  Tyler  Min. 
Co.,  61  Fed.  Rerp.  557.  This  is  what  the  circuit  court  of  the 
district  of  Colorado  did  in  Del  Monte  Min.  Co.  y.  New  York 
etc  Min.  Co.,  66  Fed.  Rep.  212.    This  is  what  we  undentand 
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the  United  States  supreme  court  suggested  in  Last  Chance  Min. 
Co.  V.  Tyler  Min.  Co.,  157  XJ.  S.  683,  that  it  might  do. 

The  language  of  Judge  Hawley  and  Judge  Hallett  in  those  de« 
oisions  is  very  apt  when  they  suggest  that^  if  the  apex  and  ^'^ 
•tiike  broke  off  abruptly  at  the  side  Mne^  would  anyone  contend 
that  tiie  dip  could  not  be  followed  within  the  end  lines?  And 
wh.y  should  it  not  also  as  well  be  followed  if  the  strike^  instead 
of  physically  ceasing  to  exist  at  all,  simply  ceased  to  further  ex- 
ist witlhin  t^e  Niagara  lines?  We  can  think  of  no  good  reason 
which  would  allow  the  owner  to  follow  the  vein  on  the  dip  in 
the  supposititious  cases  and  deny  him  that  right  in  the  actual 
case.  In  the  Amy  &  3ilyer9mi&  case  we  spoke  of  the  end  line 
qplane  taking  effect  at  the  point  where  the  strike  in  fact  ended. 
By  this  use  of  the  words  ''end  line,''  perhaps  we  gave  opportun- 
ity for  the  contention  that  we  were  moving  an  end  line,  and  lo- 
cating it  in  a  place  other  than  that  fixed  by  the  locator.  We  en- 
deayored  to  make  it  clear  that  we  were  not  moving  an  end  line, 
but  we  were  simply  giving  it  effect  at  the  only  point  where  it 
coold  operate.  But,  as  Judge  Hallett  says,  if  there  is  any 
'*magic''  in  the  word  ''line,'*  we  will  not  use  that  word. 

Perhaps  we  can  more  effectiyely  describe  the  principle  for 
irhich  we  contend  as  follows:  Put  one  side  of  a  square  on  the  lo- 
cated east  end  line  of  the  Niagara  (Hue  B  D  Fig.  1),  and  let  the 
other  end  of  the  square  be  long  enough  to  reach  the  point  where 
the  strike  and  apex  leave  the  Niagaira  ground  (point  A^  diagram); 
Aen  run  this  square  up  and  down  the  east  end  line  (line  D  B, 
diagram),  and  that  line  extended  south,  and  tun  the  square  all 
over  the  perpendicular  plane  of  this  line;  then  the  successive 
points  which  the  long  end  of  the  square  reaches  will  be  the 
pointB  beyond  which,  to  the  west,  the  Niagem  people  may  not 
follow  the  vein  on  the  dip,  and  beyond  which,  to  the  east,  the 
Black  Bock  people  may  not  came.  Thus  the  Niagara  is  keeping 
upon  the  dip  of  the  vein  within  its  end  lines,  and  it  is  not  fol- 
lowing the  strike  of  the  vein  outside  of  any  line.  The  principle 
might  also  be  further  illustrated  by  imagining  a  pair  of  draughts- 
man's parallel  rulers.  One  ruler  is  placed  on  the  east  end  line 
of  the  Niagara  (the  line  B  D);  its  parallel  is  pushed  out  to  the 
point  where  the  apex  crosses  the  side  line  (the  point  A),  and  set. 
The  plane  dropped  perpendicularly  from  the  westerly  ruler  would 
form  ***  the  boundary  between  the  Niagara  and  the  Black 
Bock  on  the  dip  of  the  vein. 

Of  course,  we  understand  the  difference  between  the  doctrine 
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of  tiiA  United  States  eupreme  court,  wludh  commenceB  with  tlie 
Flagstaff  eaae,  and  received  its  laat  treatment  in  fhe  Amy  ft 
SilYeramith  case,  vod  our  theory  yrindi  we  held  in  the  Amy  ft 
BilYersnuth  case.  The  supreme  court  doctrine  seems  to  be  that 
the  side  lines  which  are  marked  as  such  on  the  giround,  namdy, 
the  fifteen  hundred  feet  lines  as  the  side  lines^  and  the  six  hun- 
dred feet  lines  as  the  end  lines,  are  not  in  fact  the  side  lines  and 
end  lines;  but  what  are  the  side  lines  and  the  end  lines  is  to  be 
determined  by  the  subsequent  demonstration  of  where  the  apex 
and  strike  cross  the  locator's  lines.  The  trouble  with  the  theoiy 
is,  tiiat  it  leaves  the  determination  of  the  boundaries  to  subse- 
quent development,  which  may  require  years,  and  it  calla  that 
an  end  line  which  was  neFver  located  as  suxsh,  and  it  makes  the 
side  lines  six  hundred  feet  long  only,  when  the  statute  says  they 
may  be  fifteen  hundred  feet,  and  makes  the  end  lines  fifteen  hun- 
dred feet  kmgwihen  the  statute  aays  theyshall  not  be  over  six  hun- 
dred and  it  gives  a  surface  of  more  than  three  hundred  feet  on 
each  side  of  the  center  of  the  lode.  We  cannot  be  persuaded  to 
think  that  this  is  the  intent  of  4he  statute.  As  we  noted  in 
King  V.  Amy  &  Silversmith  Con.  Min.  Co.,  9  Mont  574,  the  dif- 
ficulties of  this  conKtrujction  did  not  fully  appear  in  Uie  Flag- 
staff and  Argentine  cases,  where,  as  we  understand,  the  sAdke 
and  apex  of  the  vein  were  practically  at  ri^t  angles  to  tiie 
length  of  the  location.  But  the  theory  meets  great  difficulty 
when  applied  to  veins  whicih  have  a  general  course  leo^^wise 
of  the  location,  and  which  happen  to  slip  out  of  the  loc^atian  by 
a  nde  Une  before  the  end  line  is  reached. 

Again,  we  fully  understand  that  the  situation  in  the  case  ai 
bar  and  the  Tyler  case  and  the  Del  Monte  case  differs  slightly 
from  that  of  the  Amy  ft  Silversmith  case.  In  the  Amy  So  Silver- 
smith the  vein  passed  through  two  side  lines.  In  Oie  case  at 
bar  and  the  other  cases  it  passes  through  a  side  line  and  an  end 
line.  'But  we  contend  that  the  same  reasoning  applies  to  both 
situations;  that  is,  that  the  miner  shall  have  as  much  vein  ^^ 
in  length  on  the  strike,  at  all  depths  to  which  he  may  go  on.  the 
dip,  as  lie  has  lengtli  of  apex  within  his  surface  lines.  We  can- 
not too  strongly  emphasize  our  opinion,  even  at  the  expense  of 
tiresome  reiteration,  that  this  is  the  intent  of  section  2322  of  the 
Bevised  Statutes  of  the  United  States,  and  the  true  interpretation 
of  the  decisions  thereunder.  We  believe  that  this  doctrine  ^oold 
be  applied  to  both  situations.  If  the  other  doctrine  is  to  be  ap* 
plied  to  one  situation,  why  not  to  both?  For  it  does  not  seem 
to  us  ooDsistent  to  say  that  the  dip  of  the  Amy  &  Silversmith 
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must  be  cut  off  at  their  nortli  aide  line,  and  that  the  Niagara 
may  go  beyond  their  south  side  line,  simply  because  the  Niagara 
Tein,  on  its  eastward  couibc  on  the  strike,  goes*  out  through  an 
end  line  instead  of  a  side  line.  But  when  we  undertake  to  apply 
the  United  States  Flagstaff  and  Amy  &  Silyexsmith  doctrine  to 
the  case  at  bar,  we  find  that  the  Niagara  cannot  follow  its  dip  out 
cft  any  of  its  lines,  and  it  is  cut  down  to  the  common-law  rule  of 
**ad  coelum  et  ad  orcunL*' 

What  we  contend  for  is  a  uniform  construction  of  the  law;  a 
construction  which  will  give  the  vein  on  the  dip  to  eyery  locator 
who  has  the  apex  in  his  location,  and  not  give  it  to  one  who  haa 
the  apex,  and  withhold  it  from  another  who  as  fully  has  the  apex; 
that  shall  give  it  to  the  Amy  &  Silyersmith  and  the  Niagara  as 
welL  Let  us  do  this,  and  make  estates  in  mines  uniform  under 
fhe  Lkw.  This  seems  to  us  move  reasonable  than  to  apply  a  con- 
struction which  will  give  to  one  locator  the  estate  which  the  law 
contemplates  and  deny  it  to  another. 

The  United  Stat^  supreme  cfourt  in  Last  Ohance  Min. 
Oo.  T.  Tyler  Min.  Co.,  157  U.  S.  683,  oboearving  the  posai- 
Ixilrty  or  probability  of  being  at  aosne  time  obliged  to  afpply 
ita  Flagstaff  and  Amy  &  Silversmith  rule  to  the  situation  of  a 
vein  passing  thnxugh  a  side  line  and  an  end  line,  seemed  to 
shrink  from  the  consequences  of  the  doctrine  (consequences 
'w^hich  we  pointed  out  in  our  opinion  in  the  Amy  &  Silversmith 
case;,  9  Mont  571),  and  stated  that  they  had  never  decided  what 
extralateral  rights  existed  in  such  a  situation.  They  also  said: 
'^ay  the  court  rely  upon  some  equitable  doctrine,  and  give  to 
the  owner  of  ^^  tiie  vein  the  right  to  puisue  it  on  its  dip,  in 
■whatever  direction  that  may  go,  within  the  limits  of  some  equi- 
tably created  end  lines?*'  We  ptiopose  now  just  such  an  equitaMa 
doctrine,  the  same  one  that  we  proposed  in  the  Amy  &  Silver- 
smith case,  and  one  wholly  within  the  intent  of  section  2322  of 
the  Bevised  Statutes  of  the  United  States. 

We  have  hereinbefore,  and  especially  in  the  Amy  A  Silver- 
sanith  case,  given  the  reasons  for  our  belief  that  such  a  doctrine 
can,  by  a  slight  effort,  be  reconciled  with  the  former  decisions  of 
lUie  United  States  supreme  court,  and  that,  as  Judge  Hawley  said  • 
in  the  Tyler  case  (Tyler  Min.  Oo.  v.  Sweeney,  54  Fed.  Eep.  292), 
^H^bis,  upon  principle,  justice,  and  authority,  it  seems  to  us,  is 
tthe  only  feasonable  construction  that  can  be  given  to  the  stat- 
ute.'* We  now  feel  at  liberty  to  follow  our  oonvictions  and  our 
Velief  that  our  view  of  'the  law  is  correct  by  reason  of  the  indi- 
sartron  given  by  the  United  States  supreme  court  (Last  Chance 
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MiiL  Oo.  V.  Tyler  Min.  Co.,  167  U.  S.  688),  that  ihey  are  wBlbg 
to  reconsider  (or,  as  the  court  puta  it,  consider)  this  important 
principle  in  tiie.oonstruction  of  section  2322  of  the  Bevised  Stat- 
utes of  the  United  States.  We  ehaJl  accordingly  adhere  to  the 
principle  of  our  Amy  &  Sjlyeramith  dedsion,  aiod  hold  in  t3us 
case  that  the  judgment  of  the  district  court  was  within  the  law 
when  it  gave  to  the  Niagara  people  the  oire  foond  in  the  dip  of 
the  Niagara  vein  south  of  their  south  line,  and  east  of  the  point 
where  the  apex  and  strike  of  the  Niagara  vein  crossed  the  bound- 
ing side  line  between  the  Niagara  and  the  Blac^  Bock. 

The  appellants  also  rely  upon  some  alleged  errois  in  the  in- 
structions. It  is  contended  by  respondents  that  the  errors  in  the 
instructions  are  not  properly  excepted  to.  Bespondents  dte  cases 
from  this  court  upon  that  subject  But  we  think  the  proper 
contention  should  have  been  as  to  whether  the  errors  were  speci- 
fied on  the  motion  for  new  trial.  We  are  not  satisfied  that  tiis 
specification  was  insufficienl  We  shall  not,  however,  pass  upon 
that  question,  as  it  has  not  been  clearly  or  fully  argued,  and  the 
question  of  practice  is  a  delicate  and  troublesome  one;  but  will 
proceed  to  an  examination  of  the  instructions.  Our  doing  so 
cannot  be  a  matter  of  complaint  to  ^^^  the  respondents,  for  our 
examination  of  the  instructions  has  satisfied  us  that  there  is  no 
error  therein.   We  will  briefly  reyiew  them. 

Appellants  complain  that  the  court  instructed  the  jury  in  ref- 
erence to  following  a  vein  on  its  dip  beneath  the  surface,  but  did 
not  in  this  instruction  inform  the  jury  as  to  the  matter  of  the 
parallel  end  lines.  If  the  appellants  mean  that  the  court  did 
not  instruct  as  to  the  parallelism  of  the  end  lines  as  located,  it  is 
sufficient  to  reply  that  no  contention  was  made  upon  this  point 
The  parallelism  of  the  located  end  lines  is  conceded,  and  the 
court,  haying  adopted  the  Amy  &  SilYersmith  doctrine  of  this 
court,  proceeded,  of  course,  upon  the  theory  that  the  original  end 
lines  continued  to  be  the  end  lines. 

TKe  Black  Bock  people  contended  upon  the  trial  that  the  *^ore 
bodies''  in  question  were  upon  a  vein  the  apex  of  which  was 
wholly  within  the  Black  Bock  ground.  This  was  called  the 
"Stoner  vein.**  The  apex  of  the  Stoner  vein,  it  appears,  was  on 
the  Black  Bock  ground.  One  of  the  great  contentions  of  hci 
in  the  case  was,  tiiat  the  Stoner  vein,  from  its  apex  down  to  the 
ore  bodies,  was  a  oontinuous  vein.  Upon  this  contention,  as 
noted  in  the  statement  of  the  case,  the  Black  Bock  failed.  It 
seems  to  have  been  established  by  the  decision  that  the  Stoner 
vein  was  not  continuous  to  the  "ore  bodies.** 
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In  instructing  the  jmy  upon  this  contention,  tlie  conrt  gave 
them  the  following:  ^Tl  yon  find  trom  the  evidence  that  what 
has  been  called  in  the  eTidence  the  'Stoner  yein'  is  a  separate 
and  distinct  yein  from  what  is  called  the  Niagara  vein/  and 
that  the  apex  of  said  Stoner  vein  is  inside  the  boundaries  of  the 
Black  Bock  claim,  and  also  find  that  said  Stoner  vein  coimects 
with  said  Niagara  vein  at  some  point  below  the  surface  of  the 
ground,  and  that  such  coDuection  is  made  by  following  a  con- 
tinuous streak  or  body  of  quartz  or  ore,  or  by  passing  through 
vein  matter  as  defined  in  these  instructions^  or  hy  foUatdng 
«uc^  material  or  indicaiUma  as  a  practical  miner  would  follow 
vyith  the  expectations  of  finding  ore,  then,  in  such  case,  defend- 
ants are  entitled  to,  and  are  the  owners  of,  all  quartz,  ore,  and 
mineral  bearing  rock  contained  ^^  in  such  vein  below  the  said 
point  of  intersection,  and  plaintiff  cannot  recoTor  therefor;  it 
being  conceded  that  the  Black  Bock  lode  Tein  owned  by  defend- 
ants is  older  and  was  located  and  patented  prior  to  the  time  when 
the  Niagara  claim  was  located  or  paten  ted.'' 

This  instruction,  as  we  haye  just  quoted  it,  was  that  submit- 
ted. The  court,  in  giving  it,  struck  out  the  portion  which  is  in 
italics.  Appellants  complain  of  error  in  strib'ng  out  that  por- 
tion. We  think  in  this  the  court  was  correct.  The  question 
was  a  geological  one — ^that  is,  whether  the  Stoner  vein,  in  its 
downward  course,  connected  with  the  Niagara — and  the  court 
instructed  how  euch  connection  would  he  made;  that  is,  by  fol- 
lowing a  continuous  streak  or  body  of  quartz  or  ore,  or  by  passing 
through  vein  matter,  as  defined  in  the  instructions.  This  was 
a  question  of  geology  and  of  facts  in  nature.  It  would  hETe  left 
it  to  the  jury  entirely  too  indefinitely  to  have  told  them  that 
they  could  find  a  continuous  body  of  ore  by  following  such  indi- 
cations as  a  practical  miner  would  follow  with  the  expectation  of 
finding  ore.  We  do  not  think  that  this  is  the  method  by  which 
geological  facts  can  be  established.  The  application  of  such 
language  as  this  which  was  stricken  out  of  the  instructi'on  must 
ntrt  be  confused  with  the  use  of  similar  language  in  reference 
to  finding  ore  sufficient  to  support  a  location  of  a  mine.  When 
it  is  said  that  a  location  may  be  sustained  by  the  discovery  of 
mineral  deposits  of  such  value  as  to  at  least  justify  the  explora- 
tion of  the  lode  in  the  expectation  of  finding  ore  sufficiently 
valuable  to  work  (Shreve  v.  Copper  Bell  Min.  Co.,  11  Mont.  309, 
and  cases  therein  reviewed),  it  is  a  very  different  question  from 
telling  a  jury  that  the  geological  fact  of  the  continuity  of  a 
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rein  to  a  certain  point  may  be  determined  by  wbat  a  piacticd 
miner  might  do  in  looking  for  some  hoped  for  continuity. 

Objection  is  made  to  instruction  No.  15,  in  that,  as  it  is  oon* 
tended  by  coonsel,  the  court  assumed  that  the  respondents  had 
established  a  right  to  recover.  But  the  conrt  did  not  make  this 
assumption*  The  instruction  opens  with  the  following  language: 
'Tlaintiffs  having  the  burden  of  proof,  they  must  ^^  estaUisb 
the  material  all^ations  of  th^  complaint  by  a  preponderance  of 
evidenoe." 

Another  instruction  objected  to  by  appellanta  is  as  follows: 
^Tn  estimating  the  value  of  the  ore  extracted  Inmi  the  Niagara 
claim,  you  will  take  as  a  basis  therefor  the  market  value  of  such 
orea  on  the  dump  of  the  daim^  after  deducting  the  cost  of  mining 
and  hoisting  the  same.'' 

The  objection  which  appellant  makes  to  ih&s  instruction,  as 
he  states  it  in  his  brief,  is  that  he  was  not  a  trespasser,  and  was 
entiUed  to  his  actual  expenses  in  extracting  and  treating  the 
ore,  provided  the  expenses  are  reasonable,  and  bb  low  as  the  woik 
could  be  done.  He  cites  us  to  a  number  of  oeaes  involving  ques- 
tions of  accounting  between  ootenants  when  one  tenant  has  made 
necessary  improvements  on  premises,  or  has  extracted  ore  there- 
from. 

We  are  of  opinion  that  the  inatruction  places  the  appellant 
upon  precisely  the  ground  which  he  himself  cbums.  The  court 
says  that  the  basis  of  computation  shall  be  the  market  value  of 
the  ore  on  the  dump  after  deduicting  the  cost  of  mining  and  hoist- 
ing the  same.  By  the  instruction  the  appellant  is  given  credit 
for  the  cost  of  miuing  and  hoisting,  just  as  he  claima  should 
be.  Furthermore,  we  tiiink  that  the  instruction,  by  its  only 
reasonable  construction,  gives  the  appellant  the  expense  of 
smelting  and  reducing  the  ore.  The  court  says  that  the  basia 
shall  be  the  market  value  of  the  ore  on  the  dump.  What  is 
market  value?  It  is  certainly  that  price  for  which  the  ore  could 
reesouably  be  sold  on  Ifhe  market  That  market  value  would, 
in  the  mind  of  a  buyer,  be  necessarily  determined  by  deducting 
the  cost  of  reducing  the  ore;  that  is  to  say,  if  a  purchaser  com- 
pute what  he  would  give  for  the  ore  he  would  figure  the  value 
of  the  same  on  the  dump,  and  then  he  would  deduct  from  tiiat 
value  the  coc^  of  reducing  the  ore  to  bullion,  and,  having 
deducted  that  cost,  he  would  make  a  bid  for  the  ore,  and  tiiis 
would  constitute  the  market  value.  No  one  could  possibly  con- 
tend that  the  market  value  of  crude  ore  was  the  value  of  fine 
silver  in  such  ore.    On  the  other  hand,  tiie  market  value  would 
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be  the  TBlue  of  fine  nher,  less  the  expense  of  ^^  getting  suck 
dlyer  oat  of  the  ore.  We  are  satisfied  that  the  instruction  waA 
in  fact  precisely  what  the  appellants  claim  it  should  be. 

Appellants  object  to  the  refusal  of  the  court  to  give  the  fol* 
lowing  instraction:  '^The  jury  are  instructed  that  if  they  believe 
from  the  evidence  that  the  aide  lines  of  the  Niagara  location  are 
practically  perpendicular  to  the  vein,  then  the  side  lines  of  sai4 
location  become  the  end  lines,  and  the  plaintiffs  cannot  claim  the 
dip  beyond  the  side  lines.''  But  there  iiras  no  evidence  what- 
ever in  the  case,  and  no  contention,  to  support  any  euch  instruc- 
tion. The  side  lines  of  the  Niagara  not  only  are  not  practically 
perpendicular  to  the  vedn,  but  they  are  practically  not  far  from 
parallel  to  the  eame.  Th^re  were  no  facts  in  the  case  to  war- 
rant the  giving  of  such  an  instruction. 

Appellants  also  urge  error  in  the  ezdusion  of  certain  testi- 
mony of  a  witness — ^William  E.  Hall — offered  to  be  introdxLced. 
Mr.  HftQ  iiraa  a  practical  miner.  He  testified  as  to  -what  is  knowm 
as  the  ^'Bainbow  lode"  in  the  Butte  district  He  said  that  it 
vfras  his  opinion  that  the  yein  on  the  Black  Rock  waa  a  part  of 
or  an  extension  of  the  Bainbow  lode.  He  had  examined  the 
Black  Bock  mine.  He  saw  a  fault  in  that  mine.  Appellants 
then  offered  to  prove  by  Mr.  Hall  that  he  had  worked  five  claima 
on  the  Bainbow  lode,  and  that  the  faults  which  he  had  found 
OB  the  Black  Bock  are  characteristic  of  the  Bainbow  yein.  The 
testimony  was  objected  to,  the  respondents  stating  that,  if  the 
erppellants  intended  to  prove  that  Iftiis  fault  in  the  Black  Bock 
extends  to  the  Alice  mine,  with  which  mine  Mr.  Hall  was  fa- 
.miliar,  they  would  not  object.  Appellants  stated  that  they  did 
not  intend  to  prove  this.  The  court  sustained  the  objection,  re- 
marking: '^  it  is  for  tihe  purpose  of  attempting  to  show  a  con- 
dition of  affairs  here  (that  is,  in  the  Black  Bock)  by  compap- 
ieon  of  what  exists  in  the  AUoe,  or  in  any  other  ground  outi^de, 
unless  it  is  shown  that  there  is  a  continuity  between  the  condi- 
tions which  exist  there  and  the  conditions  found  in  this  ground,'* 
the  evidence  will  not  be  admitted.   The  objection  was  sustained. 

We  are  of  opinion  that  the  learned  judge  of  the  district  ^'^ 
court  stated  the  reasons  for  excluding  the  testimony  as  completely 
as  we  could  set  them  forth.  The  subject  under  consideration  im 
Mr.  Hall's  testimony  was  a  fault  in  the  Black  Bock  yein.  One 
certainly  could  not  piove  the  existence  of  a  fault  in  one  yein  by 
showing  that  there  were  other  and  disconnected  faults  in  an- 
other  yein,  which  the  witness  claimed  was  a  continuity  of  the 
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¥dn  under  coiurideration,  "witliout  cftiawing  anj  contixixiity  in  the 
lault 

Again,  appeUantB  contend  ihat  the  judgment  should  be  t&- 
1  ersed  because  the  appellants'  oounael  were  not  present  vbcD 
the  Terdiet  was  rendered^  and  thus  had  no  opportunity  to  poll  the 
jury.  Appellants'  counsel  had  made  arrangements  with  I3ie 
lailifl  that  when  the  jury  agreed  upon  a  verdict^  he,  fbe  bailiff, 
should  call  counsel.  Tliis  was  a  matter  wholly  out  of  the  court, 
and  had  no  place  in  the  proceedings  in  the  court.  It  appears 
Ihat  the  jury  oame  in  at  a  time  when  all  the  counsel  were  absent 
The  bailiff  omitted  to  send  for  appellants'  counseL  The  counsel 
made  the  bailiff  his  agent  for  this  purpose,  and,  if  such  agent 
emitted  to  do  that  which  he  had  agreed  to  do,  we  are  not  pre- 
pared to  reverse  this  case  for  that  reason.  When  it  is  the  fact 
that  the  coxmsel  had  the  privilege  of  being  in  the  court,  if  be 
wished,  when  the  verdict  was  receiyed,  and  his  accidental  absence 
at  that  time  was  not  owing  to  any  order  or  any  action  of  the 
court,  or  any  conduct  by  the  counsel  or  parties  on  the  other  side, 
we  shall  not  reverse  this  judgment  for  any  such  reason. 

Another  ground  set  up  for  the  grauting  of  a  new  trial  is  the 
alleged  misconduct  by  juror  Hess.  Hess  makes  an  affidavit  that 
\e  was  ill,  and  that  he  agreed  to  the  verdict  in  order  to  get 
itischarged  from  service.  But  this  juror  never  made  any  com- 
plaint to  the  court  of  his  illness.  When  the  jury  came  in  and 
lendered  its  verdict,  he  said  nothing  to  the  court,  and  there  was 
BO  intimation  that  he  was  ill,  or  needed  any  medical  attendance. 
His  alleged  illness,  and  thereby  his  alleged  coercion  into  the 
verdict,  never  appeared  until  after  his  discharge  and  his  malriiig 
an  affidavit  for  the  benefit  of  the  appellants.  The  case  was  an 
equity  one,  the  findings  were  advisory,  and  **•  the  district  court 
very  properly  disregarded  this  juror's  affidavit  given  to  impeach 
Ids  own  verdict:  Gordon  v.  Tievarthan,  18  Mont^  387;  40  Am. 
St  Bep.  452. 

It  is  also  attempted  to  be  shown  in  juror  Hess'  affidavit  that 
the  bailiff  in  charge  of  the  jury  was  guilty  of  misconduct  The 
story  that  juror  Hess  tells  about  the  conduct  of  the  bailiff  bears 
wpon  its  face  all  the  appearances  of  absurdity.  PeiliapB  the 
€isrtrict  court  would  have  been  perfectly  justified  in  disbelieving 
Hess*  statement?  in  regard  to  the  bailiff  without  any  contradic- 
tion, but  the  affidavit  was  contradicted  in  many  respects.  The 
district  court  was  perfectly  justified  in  paying  no  attrition  to 
the  showing  attempted  to  be  made  by  the  Hess  affidavit. 

Having  reviewed  all  the  questions  raised  in  this  case,  it  is 
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ordered  thut  the  jadgment,  and  the  order  denjing  a  novr  tiialt 
he  affirmed* 

Feonberton^  C.  J.,  and  Hxinty  J.^  concur. 

IN  THB  OAflB  of  King  y.  Amy  Sc  SttTeramlth  Om.  Hln.  Oo^  1 
Mont  543,  the  sapreme  comt  decided  that,  onder  aectlon  2322  oT 
the  United  States  Reylsed  Statutes,  it  must  be  held  that  If  "a  yelB 
of  ore  crosses  the  side  line  of  a  location,  the  etrilse  is  terminated  bj 
the  plane  of  each  side  Mne,  and  the  right  to  tolhyw  the  rein  on  Its 
dip  is  determined  by  a  rertioal  plane,  parallel  to  the  end  lines,  drawB 
downward,  and  which  takes  effect  at  the  point  where  the  ai)ez  oC 
the  yeln  intersects  the  side  line."  The  case  was  appealed  to  the 
eupreme  court  of  the  United  States,  and  that  court,  in  reversing  the 
supreme  court  of  Montana,  held,  that  "the  Side  lines  of  the  1«oih 
tion  of  a  lode  claim,  under  the  United  States  Reyised  StBtxites,  sec^ 
tlon  2322,  are  those  which  run  on  each  side  of  the  yein  or  lode,  dla- 
tant  not  more  than  three  hundred  feet  from  the  middle  of  suck 
yein,**  and  that  "a  line  In  such  location  which  does  not  run  parallel 
with  the  course  of  the  yein  but  crosses  it,  Is  an  end  line,*'  and  alse 
that  "when,  in  making  such  location,  the  claimant  calls  the  longer 
lines,  which  cross  the  yein,  side  lines,  and  the  shorter  lines,  which 
do  not  cross  it,  end  lines,  tJtie  court  must  disregard,  in  its  decision, 
tbe  mistake  of  the  locator  in  the  designation  of  the  side  and  enM 
Unes.  and  hold  the  locator  to  the  lines  properly  designated  by  biai, 
as  it  cannot  relocate  them  for  him":  52  U.  S.  222. 

MINES-RIGHT  TO  FOLLOW  DIP  OF  T^DB.— Where  a  miner 
has  a  surface  location  together  with  a  lode  following  its  dips,  spun^ 
and  angles,  he  is  entitled  to  the  surface  and  the  lode  wheiieTer  H 
may  go,  so  far  at  leaat  aa  It  may  exftcDd  under  the  public  land: 
Bullion  Min.  Co.  y.  Croesus  etc.  Mln.  C6.,  2  Ney.  168;  90  Am.  Dec 
526.  See  especially  the  discussion  of  tMs  subject  In  the  ertendei 
note  to  McCllntock  y.  Bryden,  63  Am.  Dec.  108,  lOG. 

TRIAIi-VBRDICT.— AFFIDAVITS  OF  JURORS  may  be  recelye* 
to  attack  their  yerdict  under  the  statutes  of  Montana,  if  such  aflfida- 
▼it  shows  a  resort  to  the  determination  of  chance:  GordMi  y.  Tr^ 
Tarthan,  IB  Mont  887;  40  Am.  St  liep.  452,  and  note. 
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[17  MOOTANA,  IM.] 

INTERVENTION  AFTER  DEFAULT.— Under  a  atatnte  pr^ 
Tiding  that  any  person  may  intervene  "before  the  trial  of  an  ao 
tkm/'  a  default  takes  the  place  of  a  trial,  and  a  party  cannot  file 
a  complaint  in  interyention  after  defendant's  default  has  been  en- 
tered, and  nothing  remains  to  be  done  but  to  enter  the  Judgment 

Safely  oommenced  an  action  against  a  defendant  wbo  allo^w^A 
a  default  to  be  entered  against  him  for  want  of  an  answer;  there- 
after^ and  while  the  default  was  still  standing,  Caldwell  maAa 
applicfltion  to  intervene,  and  filed  a  oomplaint  in  intenrentioii. 
A  dermnrrer  to  this  complaint  was  sustained,  judgment  enterei 
for  Safely,  and  Caldvrell  appealed. 
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J.  A«  Luce,  for  the  Appellant. 

Sutton  &  Thersher,  for  the  respondent. 

*•*  DE  WITT,  J.  We  are  of  the  opinion  fliat  the  complaint 
m  intervention  'waa  not  filed  in  time.  Section  24  of  the  Code  ol 
Civil  **•  Procedure  of  1887  provides  that  "any  peison  may 
before  the  trial  intervene  in  an  action  or  pioceeding/^  etc  We 
think  that,  in  the  sense  intended  by  this  statute,  the  intervener 
in  this  case  did  not,  in  effect,  intervene  before  the  triaL  It  is 
true  that  no  trial  was  had  between  the  original  parties,  for  the 
reason  that  the  original  defendant  defaulted.  This  default  has 
never  been  opened.    It  still  stands. 

It  was  held  in  Thompson  y.  Lumber  Co.,  4  Wa^.  600,  thai  a 
complaint  in  intervention  was  in  time  if  it  were  not  filed  untQ 
after  a  motion  for  default  had  been  made.  But  in  the  case  at 
bar  there  was  more  than  a  motion  for  default.  The  default  had 
been  entered.  The  action  was  npon  a  simple  money  demand  for 
funds  alleged  to  be  in  the  hands  of  the  defendant  and  belonging 
to  the  plaintiff.  In  a  case  of  this  nature,  if  no  answer  is  filed 
within  the  time  specified  in  the  summons,  the  clerk  shall  enter 
the  default  of  the  defendant:  Code  Civ.  Proc.,  sec  245. 

In  this  case  more  formality  was  observed  than  was  required 
\j  the  statute.  The  default  was  entered  in  court  The  statute 
fCode  Civ.  Proc.,  sec.  245)  further  prorides  that,  immediately 
vpon  the  entering  of  such  default,  the  clerk  shall  enter  judgment 
for  the  amount  specified  in  the  summons.  In  this  case,  the 
judgment  was  to  follow,  of  course,  upon  the  default  Nothing 
lemained  to  be  done  but  the  ministerial  act  of  the  cleik.  No 
trial  was  to  be  had.  It  was  dispensed  with  by  the  default  The 
clerk  enters  a  judgment,  after  a  trial,  just  as  he  dx>es  after  a 
default  If  the  intervention  must  take  place  before  trial,  ive 
ihink  the  spirit  of  the  statute  is,  that  it  should  also  take  place 
lefore  that  happens  which  takes  the  place  of  a  trial — ^that  is  to 
say,  before  the  default,  and  where  the  default  is  undisturbed. 

It  is  said  in  Pomeroy  on  Remedies,  section  416:  'Tassing  to 
the  codes  of  Iowa  and  California,  we  see  that  intervening  rises  at 
once  into  a  proceeding  of  great  importance.  It  may  be  resorted 
io  in  any  and  all  actions,  and  at  every  stage  in  the  action  prior 
to  the  commencement  of  the  trial.''  Again  we  find,  in  the  same 
look,  page  492:  ^As  to  the  provision  that  the  intervener 
*^  has  no  right  to  delay,  it  has  been  held  that,  in  general,  he 
sannot  intervene  after  the  cause  has  been  submitted  to  the  court 
lor  decision:  Teachont  v.  Railway  Co.,  75  Iowa,  722." 

In  the  case  at  bar,  the  case  had  gone  farther  than  a 
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AU  had  been  accomplisbed  'w'hicli  could  have  been  attained  by 
a  trial  and  yerdlct.  If  the  default  had  been  inadyertentlj 
entered^  or  by  reason  of  an  ezeasable  neglect  of  the  defendant^ 
an  application  to  open  the  default  could  have  been  made  on  the 
etatutoiy  grounds,  and,  if  granted,  the  intervenor  would  have 
had  opportunity  to  appear.  But  this  was  not  done.  The 
default  femained.  The  intervenor  appeared  only  after  the 
default,  and  when  no&ing  remained  but  to  enter  judgment,  just 
as  nothing  would  remain  but  to  enter  judgment  after  a  trial  had. 
No  coUusion  was  claimed  between  the  plaintiff  and  original 
defendant  In  fact,  the  showing  was,  tiiat  there  was  no  coUu- 
aion. 

We  are  of  the  opinion  that  the  inteirenor  did  not  intervene 
within  the  time  contemplated  by  the  spirit  of  the  statute:  Code 
Ciy.  Proc  1887,  sec.  24.    Judgment  is  afSimed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


INTBRVBNTION.  -  THE  APPLrOATION  TO  INTEaElVBNB 
MUST  BB  MADB  BEFORE  THB  TRIAL  of  the  cause:  Bxtended 
note  to  Brown  ▼•  Saul,  16  Ajn.  Dec.  179,  ISO. 


First  National   Bank  v.  Collins. 

[17  MOMTANA,  433.] 

BXECUTORS  AND  ADMINISTRATORS— PERSONAL  LIA- 
BILITY  FOR  BORROWED  MONEY.— An  admlnifftrator  la  person- 
ally lia'ble  for  money  borrowed  by  him  In  bis  represefntatf^e  cainc* 
ity  witlioot  an  order  of  court,  and  used  in  the  payment  of  the  deft>ts 
of  the  estate  generally,  other  than  existing  debts  created  by  the  de- 
ceased, or  for  administraUon  expenses^  or  f or  tiie  actual  preserva- 
tion of  the  estate. 

Action  on  pTomissory  notes  made  "by  defendants  as  administra- 
toro  and  payaWe  to  plaintiff.  After  answer  filed,  plaintiff  had 
judgment  on  the  pleadings  and  defendants  appealed. 

Waterman  &  Callaway  and  H.  0.  Mdntire,  for  Old  appeHants. 
Smith  ft  Oormley,  Dor  tbe  vespondont 

*»•  DB  WITT,  J.  The  defendants,  in  their  anirwer,  make 
their  allegations  with  some  Tigor  o<  language,  hut  when  -we 
arriTO  simply  at  the  facts  set  up,  the  pleading  of  defendants 
seems  to  he  that  they,  as  administrators  of  the  Higgins  estate, 
borrowed  this  money  and  used  it  for  the  estate. 
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We  die  the  following  Temarka  from  some  of  the  leading  text- 
wiitevB  upon  the  law  of  administmtion,  negotiable  infitarmnenta^ 
and  commercial  paper: 

'^t  is  a  well-reoognized  principle  tihat  for  liabilities  contracted 
by  the  personal  representatiye^  although  for  the  benefit  and  in 
the  interest  and  behalf  of  the  estate,  it  is  not  liable  to  creditorB. 
DisbursementSy  reasonable  in  amount,  and  for  services  necessary 
in  the  proper  dischairge  of  the  duties  imposed  upon  them,  will 
constitute  a  charge  in  favor  of  executors  and  administratoiB 
against  the  estate,  although  their  allowance  should  leare  no  sur- 
pkts  to  pay  ered!i4x)r8  of  the  deceased;  but,  in  the  absence  of 
statutory  authority,  the  probate  court,  as  already  stated,  has  no 
jurisdiction  to  adjudicate  between  the  personal  representative 
and  the  creditor.  It  follows  that  the  estate  is  not  liable  to  an 
attorney  for  his  services  at  the  instamce  of  an  executor  or  admin- 
istrator, but  that  the  latter  is  himself  liable  in  a  suit  by  the  attor- 
ney. So  for  com  fed  to  the  6tx)ck  of  the  estate;  for  the  terms  of 
a  contiuet  by  the  administrator  in  renting  the  land  of  the  estate. 
The  same  holds  good  in  respect  of  negotistble  paper  made, 
indorsed,  or  accepted  by  him,  although  he  add  to  hia  aig- 
nature  his  official  character;  and  a  fortiori,  where  he  gives  a 
bond.  So  where  the  executor  employs  a  salesman  to  take  charge 
of  the  stock  in  trade  belonging  to  the  eeftate,  or  a  sawyer  to  saw 
lumber.  60  where  money  is  borrowed  by  pledging  property  of 
the  estate,  unless  pledged  for  the  purposes  of  administration. 
For  the  same  reason,  the  estate  is  not  bound  by  the  administra- 
tor's agreement  to  credit  a  note  payable  to  his  decedent  ns^ith 
the  value  of  work  done  upon  the  lands  of  the  estate'^  2  Woer- 
ner's  American  Law  of  Administraiion,  sec.  356. 

'^Tbe  executor  or  administratxxr  of  a  decedent  has  no  power 
to  bind  the  latteor's  estate  by  any  note  or  bill  which  he  may  **'' 
make  in  his  representative  capacity.  So,  also,  is  it  impossible  for 
the  execultor  or  administrator  to  bind  the  estate  by  the  accept- 
ance of  a  bill  drawn  in  settlement  of  a  claim  against  the  estate. 
In  all  sudh  cases,  the  executor  or  administrator  is  personally  lia- 
ble, even  though  the  signature  is  stated  in  the  most  explicit  man- 
ner to  <have  been  made  in  his  representative  character'':  Tiedeman 
on  Commercial  Paper,  sec.  146. 

**An  administrator  or  executor  cannot  bind  the  decedent's  es- 
tate by  any  negotiable  instrument.  He  can  only  bind  himself. 
If  he  make,  accept,  or  indoa:ee  a  negotiable  instrument,  he  -will 
bind  himself  personally,  even  if  he  adds  to  his  own  name  the  des- 
ignation of  his  office  as  personal  representative.     Thus,  if  ha 
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eigsB  liixnBelf  'A  B^  executor  (or  a^hniniBtrator)  of  C  D/  or 
'A  B)  aa  executor  of  C  D/  the  repreaeotatiTe  terma  will  be  re- 
jected aa  aorplnsage.  And  an  aceommodation  indorser,  or  ac^ 
oeptor,  irho  pays  the  amount  of  the  inatntment,  has  no  claim 
against  tihe  decedent's  estate.  But  if  the  hill  or  note  of  the 
personal  representatiye  he  taken  for  a  debt  of  the  decedent,  the 
estate  ia  ddschai^ed  from,  liability,  and  the  representative  alone 
is  bound'':  1  Daniel  on  Negotiable  Instruments,  sec.  262. 

''Where  a  note  or  bill  is  given  by  an  executor  or  administrator 
as  such  he  irill^  in  general,  be  individually  liable  for  ita  payment. 
So,  upon  an  indorsement  by  him  as  execator;  or  upon  his  writ- 
ten  promise  to  pay  such  debt,  he  having  assets  of  tho  estate  in 
his  hands  at  the  time  of  giving  the  promise.  This  ia  true^  also, 
"where  he  has  given  his  note  in  renewal  of  one  made  by  his  tes- 
tator. In  like  mann/er,  en  administrator  will  be  individually  lia- 
ble on  a  note  given  by  him  for  personal  property  purchased  for 
the  benefit  of  the  estate.  But  a  note  given  by  an  administrator, 
and  expressed  to  be  'for  value  received  by  A  (the  intestate)  and 
his  heirs/  has  been  held  to  be  void  for  want  of  consideration. 
The  mere  addition  of  'administrator'  to  an  acceptor's  signature 
does  not  qualify  his  liability  or  render  the  acceptance  of  a  bill 
conditional.  But,  in  general,  an  executor,  like  an  agent,  mu9t  ex- 
pressly limit  his  promise  to  payment  out  of  the  estate  repre* 
eented  in  order  **®  to  avoid  individual  liability  on  it.  And 
merely  adding  the  word  'administrator'  will  not  amount  to  such 
a  restriction,  as  we  have  seen;  especially  where  the  estate  admin- 
istered is  not  particularly  designated":  1  Bandolph  on  Commer- 
cial Paper,  sec.  439.  See,  abo,  numerous  cases  cited  in  these  text- 
books^ which  we  will  not  review. 

It  is  not  pretended  that  these  notes  were  given  for  the  ex- 
penses of  administration.  This  court  said,  in  Dodson  v.  Nevitt, 
5  Mont.  618:  "Claims  against  the  estate  are  those  in  existence  at 
I3ie  date  of  the  death  of  the  deceased.  Other  claims  against  an 
estate  are  those  incurred  by  the  administrabor  or  executor  in 
Battling  the  estate,  and  are  properly  denominated  'expenses  of  ad- 
ministration.' ''  The  rule  seems  to  be  as  laid  down  by  the  abovo- 
quoted  writers. 

It  is  said  in  Dunne  v.  Deery,  40  Iowa,  251,  a  case  relied  upon 
l>y  the  appellants,  as  follows:  "The  rule  is  very  well  settled  that 
an  administrator  or  executor  cannot  bind  12ie  assets  of  the  de- 
eeased  by  his  promissory  note.  If  he  executes  a  note,  and  adds  to 
liis  sigmdrure,  'as  executor  for'  the  deceased,  he  will  nevertheless 
be  personaBy  liable:  King  v.  Thorn,  1  Term.  Bep.  489;  Aspinwall 
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▼.  Wake,  10  Bing.  55;  Davis  y.  French,  20  Me.  21;  37  Am.  Dee. 
S6;  Walker  y.  Patterson,  36  Me.  273.  But  while  the  administiBr 
tor  will  be  pemsooally  and  alone  bound  upon  the  note,  yet  if  that 
for  which  it  was  given  was  legally  a  claim  against  the  estate,  tiie 
giving  and  accepting  the  note  will  not,  mthout  more,  discharge 
tbeeataibe." 

Counsel,  in  aigument,  cite  this  Iowa  case,  as  showing  tiiat  the 
case  at  bar  is  an  exception  to  the  general  role,  bat  it  does  not  ap- 
pear in  IJhe  case  before  us  that  that  for  which  the  note  waa  given 
was  already  legally  a  claim  against  the  estate. 

We  take  the  following  from  another  case  relied  ujion  by  the 
appellants:  McLaughlin  v.  Winner,  63  Wis.  120;  53  Am.  Bep.273. 
'^t  is  a  general  rule  that>  upon  all  contracts  made  by  an  executor 
<xt  administrator,  in  the  discharge  of  his  duties  as  such,  he  is  lia- 
ble personally;  and  his  liability  does  not  depend  upon  the  fact 
that  be  has  assets  in  his  hands  sufficient  to  discharge  the  debts 
so  incurred;  and  the  judgment,  if  any  be  recovered,  ^^  is  to  be 
satisfied  out  of  his  estate,  and  not  out  of  the  estate  of  the  de- 
ceased. There  are,  imdoubtedly,  exceptions  to  the  general  rule, 
but  they  depend  upon  equitable  considerations,  which  clearly 
ehow  thaA  the  estate  in  the  hands  of  the  executor  or  administnir 
tor  ought  to  be  charged  with  the  payment  of  the  claim  rather 
tiian  the  property  of  the  executor  or  administiator^':  Citing  many 
eases. 

The  case  at  bar,  in  our  opinion,  is  not  an  exception  to  the  rule 
that  the  adminiatratois  axe  personally  liable.  It  does  not  ap^ 
pear  that  the  notes  given  by  them  were  simply  an  acknowl- 
edgment of  a  former  debt  existing  against  tiie  estate  and 
created  by  the  deceased.  It  does  not  appear  that  the 
money  lecdved  by  the  estate  upon  the  notes  given  was 
used  for  the  purposes  of  administration  or  funeral  expenses, 
if  such  facts  would  be  important  if  they  existed.  It  does  net 
appear  that  the  money  so  obtained  was  upon  any  order  or  per- 
mission of  a  court  having  power  to  make  such  order  or  give  such 
permission.  It  does  not  appear  that  the  money  was  used  in  the 
actual  preservation  of  the  estate,  as  discussed  in  Dunne  y.  Deery, 
40  Iowa,  251. 

We  aore^  theref ore»  of  opinion  that  this  judgment  muiA  be  af- 
flrmed,  and  it  is  so  ordered. 

Pemberton,  C.  J.,  and  Hunt,  J.,  conoor. 

EXECUTORS  AND  ADMINIOTRATORS— PERSONAL  JAABU^ 
ITT  FOR  BORROWED  MONEY.—To  eay  that  an  executor  can,  by 
tx>rrowing  money,  ena]>le  the  peraon  who  has  lent  tt  to  stand  aa  a 


Jan.  1896.]         First  Nat.  Bank  v.  CoLLnra.  699 

eredftor  of  the  estate  is  to  say  that  ivlxUA  finds  support  In  neilther 
Authority  nor  principle.  Upon  a  contract  of  harrowing  made  hy  an 
execotor  after  the  death  of  the  testator,  the  ezecotor  la  personally 
liable,  and  cannot  he  aned  as  execntor  tR>  aa  to  get  exeentloQ  against 
the  assets  of  the  estate:  Bztended  note  to  BdiUckMr  t.  HeDNDway^ 
ante,  pp.  190^  121. 


CASES 


SUPKEME   COURT 

NEW  yore: 


Feoplb  v.  Adblphi  Club. 

[1«NkwTobi;5l) 

fiOCflAL  CLUBS,  SALiB  OF  WINBS  AND  UQUOBS  BT.- 
•odal  dubt  not  organized  for  the  purpose  of  evading  any  law,  tMit 
to  establiah  and  maintain  a  library  and  readlngrooma,  and  to  pro- 
mote social  intercourse  among  Its  members,  and  which  sexres  Hqaon 
to  them  upon  their  written  oiider,  at  a  price  fixed  by  one  of  its  comr 
mlttees,  is  not  guilty  of  the  selling  of  liquors,  within  the  meazxing  of 
a  statute  prohibiting  any  person  without  license  from  selling  either 
strong  or  «pflrituous  liquors  in  less  quantity  than  flye  gallons  at  a 
tlme^  to  be  drunk  or  used  on  the  premises  where  the  same  shall  be 
■old. 

INTOXIOATINO  LIQUORS,  SALBS  OF  BY  SOCIAL  QLUBS. 
If  the  object  of  its  organisation  is  merely  to  proride  its  members 
with  a  conyenient  method  of  obtaining  a  drink  whenerer  they  de- 
sire Jft,  or  If  the  form  of  men^bership  is  no  more  than  a  pretense,  so 
tbmt  any  person,  without  disorlmination,  can  procure  liquor  by  sign- 
ing his  name  in  a  book  or  buying  a  ticket  or  a  chip,  thus  enabling  the 
proprietor  to  conduct  an  illicit  traffic,  then  the  sale  <^  liquors  by  a 
ciuib  to  Its  members  is  contrary  to  the  prorlsions  of  the  excise  law. 
If,  on  the  other  hand,  the  club  Is  organised  and  conducted  in  good 
faith,  with  a  Umited  and  select  membership,  as  well  hs  owning  Its 
property  In  common,  and  formed  for  social,  literary,  artistic,  or  other 
puiTNMWS,  to  wlilch  the  furnishing  of  liquors  to  Its  members  is  mere- 
ly incidental.  In  the  same  way  and  to  the  same  extent  as  the  supply- 
tog  d  dinners  or  daily  papers  might  be,  Its  fmmlshlng  of  liquors  to 
tts  membera,  tbough  such  liquors  are  paid  for  by  them,  is  not  a  sale 
within  the  meaning  of  that  law. 

THB  CONSTRUCTION  OF  A  STATUTE  penal  In  its  character 
by  iNiblic  officers  charged  with  the  duty  of  executing  its  prorlsions 
for  many  years,  may  properly  be  considered  in  determining  tlie  legtB- 
ladre  intention. 

Hatthew  Hale^  for  the  appellant. 

Bngene  Burlingame,  district  attorney,  far  ibe  respondent 
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^  HATQHT,  J.  The  offense  of  wUch  t^  defendant  etands 
oonyicted  is  that  of  selling  strong  and  spirituous  liquois  to  be 
drunk  upon  the  premiseSy  without  a  Hoense,  in  violation  of  sec- 
tion 31  of  chapter  401  of  the  laws  of  1892. 

®  On  the  twenty-eighth  day  of  January,  1895,  one  Leopold  M. 
Stark  made  a  written  order  upon  a  piece  of  paper  for  fiye  glasses 
of  liquor,  and  deliyered  the  same  to  the  steward  of  the  defendant, 
who  filled  the  order  from  the  stock  of  liquors  belonging  to  the 
club^  and  the  same  was  served  to  Stark  and  his  associates,  who 
drank  it  upon  the  premises.  They  were  all  members  of  the  club. 
The  following  ereniug  Stark  paid  the  steward  therefor  fifty 
cenis^  which  went  into  the  treasury  of  the  club. 

The  defendant  was  regularly  incorporated  on  the  tenth  day 
of  February,  1881,  as  a  social  club,  to  establish  and  maintain  a 
library,  reading  and  assembly  rooms,  and  to  promote  social  in- 
tercourse among  its  members.  It  is  managed  by  a  board  of  trus- 
tees^ with  a  membership  limited  to  one  hundred  and  fifty  per- 
sons of  full  age  and  residents  of  the  dtj  of  Albany.  A  person 
can  be  admitted  as  a  member  only  when  proposed  by  some  mem- 
ber to  whom  he  is  personally  known,  and  upon  the  recommenda- 
tion of  the  board  of  trustees,  and  by  an  election  by  the  members 
art  a  regulax  meeting  of  the  club  by  a  two-thirds'  vote.  The  ini- 
tiation fee  is  fifty  dollars,  and  the  annual  dues  thirty  dollars. 

The  defendant  maintains  a  club  house  at  the  comer  of  Diyis- 
ion  and  South  Pearl  streets  in  the  city  of  Albany,  in  which  there 
are  parlors,  a  ballroom,  diningroom,  kitchen,  library,  cardrooms, 
bflliard,  pool,  end  store  rooms,  with  apartments  for  the  janitor. 
Meals^  cigars,  and  liquors  are  served  to  members  of  the  club  upon 
their  written  orders  at  a  price  fixed  therefor  by  the  house  com- 
mittee of  the  board  of  trustees,  which  is  charged  to  the  member, 
who  pays  therefor  monthly.  The  money  so  paid  in  by  the  mem- 
bers, together  with  the  annual  dues,  is  used  in  defraying  the  gen- 
eral expenses  of  the  club,  its  library^  readingrooms,  servants, 
lights,  and  fuel,  and  in  keeping  up  its  stock  of  proviaons,  cigars, 
and  liquors.  Its  business  is  conducted  solely  for  the  entertain- 
ment and  recreation  of  its  members,  and  not  for  the  purpose  of 
deriving  a  profit  beyond  the  defraying  of  its  expenses.  Besidents 
of  liie  city  of  Albany  may  be  introduced  to  tiie  •  club  by  any 
member  IJiereof  once  a  year.  Nonresidents  may  in  like  manner 
be  introduced,  not  to  exceed  ten  times  a  year.  A  member  intro- 
ducing a  visitor  is  required  to  register  ihis  name  in  a  book  kept 
for  that  purpose,  and  to  be  responsible  for  his  conduct  while  in 
the  clubhouse.    From  ten  to  twelve  entertainments^  social,  lit- 
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eraiy,  mnncd,  mni^  dramatic  are  giyen  mimuBllj,  to  niiich  tha  <»- 

male  friends  of  membera  are  incited. 

The  atatnte  nnder  which  the  defeDdant  iraa  indicted  pnmdes 
aa  fallows:  ''Any  person  who,  without  having  a  licenae  granted 
to  him  in  pnisnance  of  a  law  of  this  state  pennitting  him  to  sell 
either  strong  or  epiritnons  liqnora,  wines,  ale,  or  beer,  diall  8dl 
strong  or  epiritaona  HquoiB^  wines,  ale,  or  beer  in  qnantitiea  of 
less  than  five  gallons  at  a  time,  or  shall  sell  any  strong  or  spirit- 
uous liquor,  wine,  ale,  or  beer  in  quantities  of  fire  galloDB  or 
more  at  a  time  to  be  dnink  or  used  on  the  premises  where  tte 
same  shall  be  sold,  or  in  any  garden  or  indorare  oommimioatiiig 
with  such  premises,  or  in  any  public  street  or  place  eontigpiOQa 
thereto,  shall  be  guilty  of  a  misdemeanor.'' 

Upon  the  trial,  the  defendant  asked  the  comt  to  direct  tiie 
jury  to  find  a  Terdict  of  acquittal  on  the  grounds:  1.  That  the 
facts  proyen  do  not  conrtitute  a  crime;  2.  That  the  facts  proren 
do  not  ebow  that  the  defendant  has  yiolated  section  31  of  chapter 
401  of  the  laws  of  1892  or  any  of  the  proyisions  of  said  chapter 
401  of  the  laws  of  1892.  The  court  refused  to  so  direot>  and  an 
exception  was  taken  by  the  defendant 

Th%  court  was  then  aaked  by  the  defendant  to  ehaige  that 
''the  disposing  of  wines  and  liquors  by  the  defendant  is  not  a 
sale  of  the  same  within  the  meaning  and  intent  of  the  proyis- 
ions  of  chapter  401  of  the  laws  of  1892,  or  of  the  laws  amend- 
atory or  supplementary  thereto,  and  that  the  furnishing  of  wines 
and  liquors  by  the  dcffendant  to  its  members,  aa  shown  by  the 
eyid/euce,  is  not  a  yiolation  of  section  31  of  chapter  401  of  the 
laws  of  1892,  nor  a  yiolation  of  any  of  the  ^^  proyisicma  of  said 
act''    This  was  refused  eiid  an  exception  was  taken. 

Much  has  already  been  written  with  reference  to  the  liability 
of  social  clubs  under  excise  laws.  An  impression  has  prevailed 
thsA  they  were  not  brought  within  the  proyisions  of  Ihe  etatnte, 
and,  consequently,  thousands  of  olubs  haye  been  organized  all 
over  the  country,  by  hotel  and  saloon  keepers  who  had  been 
refused  a  license,  for  tiie  purpose  of  eyading  the  laws  with  ref- 
erence thereto.  The  deyices  adopted  by  these  so-called  ctuhs 
were  numerous,  and,  in  many  instances,  ingenious.  It,  however, 
has  not  been  difficult  to  ascertain  the  true  purpose  and  intent  of 
their  oi^anizatiorn.  And  the  courts  thus  far  haye  not  failed  to 
unmask  such  schemes,  and  hold  the  organizers  thereof  respon- 
sTble  for  a  violation  of  the  law.  But  this  defendant  is  conceded 
to  be  a  legitimate  club,  regularly  organized,  of  many  years'  etand- 
ing,  and  conducted  for  4he  purposes  mentioned  in  tts  artides 
of  incorporation. 
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The  first  question  is,  has  the  liability  of  such  a  club  eyer  been 
determined  by  this  court?  Upon  this  question  the  counsel  for 
the  respectiTe  parties  differ  with  reference  to  irhat  was  decided 
in  the  case  of  People  ▼.  Andrews,  115  N.  Y.  427.  In  that  case, 
the  general  term  held  that  social  clubs,  organized  for  legitimate 
purposes,  were  authorized  by  the  statute;  that  the  property  of 
the  club  was,  in  effect,  the  joint  property  of  the  members,  and 
that  the  furnishing  of  liquors  of  the  club  to  its  members  by  the 
steward  was  not  a  yiolation  of  the  statute.  There  was  evidence, 
however,  in  that  case  tending  to  shonr  that  the  club  was  a  fraud* 
ulent  concern,  oiganized  for  the  purpose  of  evading  the  law  by 
a  saloonkeeper  who  had  been  refused  a  license;  that  any  person 
could  join  the  club  upon  the  payment  of  fifty  cents,  which  was 
xetumed  to  him  upon  his  withdrawal,  and  that  the  only  object 
and  purpose  of  the  organization  was  the  sale  of  strong  and  spirit- 
nous  hquors.  The  general  term  ipeached  the  conclusion  that  the 
trial  court  should  have  submitted  to  the  jury  the  question  as  to 
whether  the  organization  was  a  scheme  or  a  device  to  evade  the 
excise  law:  People  v.  Andrews^  50  Hun,  592,  595. 

1^  Upon  this  question  the  court  of  appeals  differed  with  the 
general  tenn,  holding  that  the  question  of  sale,  under  the  stat- 
ute depended  upon  the  character  of  the  act  The  cpinion  calls 
attention  to  the  evidence  in  muoh  detail,  tending  to  show  the 
fraudulent  character  of  the  organization;  that  the  sales  were 
made  for  cash,  and  the  business  conducted  in  every  respect  as  in 
an  ordinary  saloon.  And  then  concludes:  ^^Whatever  may  be  the 
merits  of  the  scheme  prescribed  by  the  oi^ganization,  it  has  no 
effect  here.    It  did  not  control  or  govern  the  parties.*' 

We  axe  aware  that  it  has  been  generally  understood  that  this 
court  in  that  case  intended  to  hold  clubs  liable  under  the  statute, 
and  that  the  general  terms  in  several  instances  have  subsequently 
so  held,  resting  their  decisions  upon  that  case:  People  t.  Sinell, 
34  N.  Y.  898;  People  v.  Bradley,  33  N.  Y.  562;  People  t.  Luhre, 
7  Misc.  Bep.  503.  But  such  was  not  the  intention  of  this  court, 
and  to  that  extent  its  determination  has  been  misunderstood. 
The  question  here  presented  must,  therefore,  be  regarded  as  un- 
decided and  still  open  for  consideration. 

In  11  American  and  EngUsh  Encyclopedia  of  Law,  727,  it  ia 
said  that  ''the  distribution  of  liquors  by  a  bona  fide  club  among^ 
its  members  is  not  a  sale  within  the  inhibition  of  a  liquor  law, 
even  though  the  person  receiving  the  liquor  gives  money  in  re- 
turn for  it,  and  the  law  prohibiting  Ihe  sale  of  liquor  on  Sun- 
days  does  not  apply  to  such  a  club.    It  is  otherwise^  however. 
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whiere  Oie  club  is  simply  a  deyice  resorted  to  as  a  means  of  erad- 
ing  the  statute/' 

Black  xok  Intoxicating  LiquoTB,  at  section  142,  after  refening 
to  the  authoriiies  in  the  different  etates  upon  the  aubjecty  con- 
cludes as  foUows:  'T'pon  the  whole,  therefore,  notvithstasding 
some  conflicting  rulings,  the  rational  conclusion  is  that  the  in- 
tent must  govern.  On  the  one  hand,  if  the  object  of  the  organi- 
zation  is  merely  to  provide  the  members  with  a  convenient 
method  of  obtaining  a  drink  whenever  they  desire  it,  or  if  the 
form  of  membership  is  no  more  than  a  pretense  so  that  any 
person  without  discrimination  can  procure  liquor  ^  by  signing 
his  name  in  a  book,  or  buying  a  ticket,  or  a  chip,  thus  enabling 
the  proprietor  to  conduct  an  illicit  tia£Eic,  then  it  falls  within 
the  terms  of  the  law.  But,  on  the  other  hand,  if  the  dub  is  or- 
ganized  and  conducted  in  good  faith  with  a  limited  and  selected 
membership,  really  owning  its  property  in  common,  and  formed 
for  social,  literary,  artistic,  or  other  purposes,  to  which  the  for- 
nishing  of  liquors  to  its  members  would  be  merely  incidental,  in 
ihe  same  way  and  to  the  same  extent  that  the  supplying  of  din- 
ners or  daily  papers  might  be,  then  it  cannot  be  considered  ma 
•within  either  tiie  purpose  or  letter  of  the  law." 

In  Oraff  t.  Evans,  L.  B.  8  Q.  B.  Div.  373,  the  appellant  was  a 
manager  of  a  club  under  the  supervision  of  trustees,  in  whom  all 
the  property  of  the  club  was  vested.  The  club  was  not  licensed 
for  the  sale  of  intoxicating  liquors,  but  these  were  supplied  at 
fixed  prices  to  members  for  consumption,  the  money  produced 
thereby  going  to  the  general  fund  of  the  club.  The  manager,  in 
the  course  of  his  employment,  supplied  liquors  to  a  member.  It 
was  held  that  it  was  not  a  sale  within  the  meaning  of  the  licens- 
ing act.  Field,  J.,  in  delivering  the  opinion  of  the  court,  says: 
^Tbe  question  here  is,  Did  Graff,  the  manager  who  supplied  flie 
•liquor  to  Foster,  effect  a  sale  by  retail?  I  think  not.  I  think 
Foster  was  an  owner  of  the  property,  together  with  all  the  other 
members  of  the  club.  Any  member  was  entitled  to  obtain  the 
goods  on  payment  of  the  price.  A  sale  inyolves  the  element  of  a 
bargain,  lliere  was  no  bargain  here,  nor  any  contract  with 
Oraff  with  respect  to  the  goods.  Foster  was  acting  upon  his 
rights  as  a  member  of  the  club,  not  by  reason  of  any  new  con- 
tract, but  under  his  old  contract  of  association,  by  which  he  sub- 
scribed a  sum  to  the  funds  of  the  dub  and  became  entitled  to 
have  ale  and  whisky  supplied  to  him  as  a  member  at  a  certain 
price/' 

In   State  v.  SL  Louis  Club,  125  Mo.  308,  it  was  held   that 
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the  distribution  of  wines  or  other  liquoiB  among  the  mem- 
heiB  of  a  Bodal  dnb  irhioh  is  a  bona  fide  organization  with 
limited  membership,  admission  to  which  la  ^*  only  on  a  vote 
'Of  the  goveming  boards  and  with  common  ownership  of  propertj, 
is  not  a  sale  of  liquor  within  the  meaning  of  the  Missouri  dram- 
shop act  This  is  a  recent  case,  and  the  opinion  contains  a  r^ 
Tiew  of  all  of  the  decisions  upon  the  aubjert. 

The  courts  in  our  sister  states  are  in  conflict  upon  the  ques- 
tion discussed  in  the  above  cases.  Many  of  the  decisions  are 
based  upon  local  statutes  differing  materially  from  our  own^  and 
other  cases  are  disposed  of  upon  the  ground  of  the  fraudulent 
'Character  of  the  organization.  Attention  is  called  to  Common- 
wealth T.  Ewig,  145  Mass.  119;  Seim  y.  State,  55  Md.  566;  39 
Am,  Sep.  419;  Tennessee  Club  v.  Dwyer,  11  Lea»  452;  47  Am. 
Bep.  298;  Piedmont  Club  y.  Commonwealth,  87  Ya.  541;  Colum- 
bia Club  y.  McMaster,  35  S.  C.  1;  28  Am.  St  Bep.  826;  Barden 
▼.  Montana  Club,  10  Mont  330;  24  Am.  St  Bep.  27;  Koenig  y. 
State,  33  Tex.  Cr.  Bep.  367;  47  Am.  St  Bep.  35;  People  y.  Soule, 
74  Mich.  250;  State  y.  Horacek,  41  Kan.  87;  State  y.  Essex  Club, 
53  N.  J.  L.  99;  State  y.  Lockyear,  95  K  C.  633;  59  Am.  Bep. 
287;  State  y.  Neis,  108  N.  C.  787;  State  y.  Meicer,  32  Iowa,  405; 
Bickart  y.  People,  79  111.  85;  State  y.  Eaaton  Club,  73  Md. 
97;  Kentucky  Club  y.  Louisrille,  92  Ky.  309;  Newell  y*  Heming- 
way, 16  Coz  C.  C.  604;  Commonwealth  y.  Pomphret,  137  Mass. 
564-567;  50  Am.  Bep.  340. 

For  a  full  and  elaborate  consideration  of  the  cases  we  refer  to 
Black  on  Intoxicating  Liquors,  section  142,  and  to  State 
T.  St  Louis  Club,  125  Mo.  308.  A  further  discussion  of  them 
here  we  do  not  deem  necessary  or  profitable,  for  the  question 
presented  must  be  determined  upon  a  construction  of  our  own 
statute.  It  first  provides  for  the  creation  of  boards  of  excise  in 
towns  and  cities,  prescribes  their  powers  and  duties,  and  then,  in 
•ection  19,  proyides  that  ''a  board  of  excise  may,  when  authorized 
by  law,  and  not  otherwise,  grant,''  etc.,  a  license.  It  then  speci- 
fies the  cases  in  which  a  license  may  be  granted:  1.  To  the  keeper 
of  an  inn,  tavern,  or  hotel;  2.  To  the  keeper  of  a  saloon;  3.  To 
the  keeper  of  a  saloon  for  the  sale  of  ale  and  beer  only;  4.  To 
ihe  keeper  of  a  store;  and  5.  To  the  keeper  of  a  drugstore.  ^^ 
The  0tatate  contains  no  proyision  authorizing  the  issuing  of 
a  license  to  a  club  or  an  organization  of  the  character  of  the  de- 
fendant And  it  was  conceded  on  the  part  of  the  learned  dis- 
trict attorney  upon  the  argument  that  the  defendant  was  not  an 
inn^  tavern,  or  hotel,  a  saloon,  store,  or  drugstore,  within  the 
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meamng  of  the  act  vliicli  permitted  boarde  of  ezciBe  to  isue  a 
license  to  it  We  are  thus  brought  to  a  conrnderation  of  'Qie  prcK 
visions  of  section  31^  under  irhich  the  defendant  iras  indicted^ 
It  is  prohibitory  as  to  form  and  character  of  the  sale  of  strong 
and  spirituous  liquois,  iwines^  ale,  or  beer  by  a  person  without 
having  a  license.  It  provides  that  a  person  offending  shall  be 
guilty  of  a  misdemeanor.  This  section  doubtless  must  be  con- 
sidered in  connection  with  section  19,  which,  as  we  have  seen, 
regulates  the  sale  of  strong  and  spirituous  liquors  by  requiring 
persons  who  engage  in  that  business  to  first  procure  a  license, 
and  specifies  the  kinds  of  license  which  the  board  of  excise  may 
issue.  The  fact  that  clubs  of  the  nature  of  tlie  defendant  are 
not  included  within  its  provisions  has  an  important  bearing  upon 
the  meaning  to  be  placed  upon  the  provisions  of  section  31.  In 
this  connection,  the  construction  placed  upon  a  statute  penal  in 
character,  by  public  officera  charged  with  the  duty  of  executing 
its  provisions  for  many  years,  may  properly  be  considered  in  de- 
termining the  legislative  intention:  Potter's  Dwarris  on  Statutes, 
183,  184;  People  t.  Dayton,  66  N.  Y.  367-378;  Brown  v.  United 
States,  113  U.  S.  668.  Upon  this  subject  the  evidence  shows 
that  clubs  in  this  state  have  eziBted  for  a  long  period;  that  they 
have  not  been  required  to  take  out  a  license,  and  yet  it  is  a  well- 
known  fact  that  they  have  kept  on  hand  stocks  of  liquors  which 
they  distributed  to  their  members.  Was  it  then  intended  that 
the  distribution  of  liquors  by  a  club  among  its  members  should 
be  a  sale  within  the  contemplation  of  the  statute?  If  so,  com- 
missioners of  excise,  police  officers,  and  district  attorneys  have  for 
many  years  neglected  their  official  duties. 

As  we  have  seen,  the  defendant  is  a  social  club  organized  un- 
der the  statute  for  a  legitimate  puipose,  to  which  the  furnishing 
^  of  liquors  to  its  members  is  merely  incidental  and  is  not  un- 
like the  supplying  of  dinners  or  articles  which  the  member  may 
desire  for  his  own  comfort  and  entertainment.  The  defendant 
has  a  limited  and  selected  membership.  And  whilst  the  prop- 
erty and  supplies  are  technically  owned  by  the  club,  each  mem- 
ber is  in  equity  an  equal  owner  in  common.  It  was  not  organ- 
ized for  the  purpose  of  engaging  in  a  business  for  profit,  or  for 
the  traffic  in  liquors.  It  engages  in  no  business  other  than  that 
which  pertains  to  the  maintenance  of  its  library,  readingroonots, 
and  the  social  intercourse  and  comfort  of  its  members.  Idquon^ 
as  well  as  other  supplies,  are  distributed  to  its  members  upon  liie 
written  order  of  the  member  at  a  price  fixed  by  the  officers  of  the 
dub  designed  to  cover  the  purchase  price  and  disbursements  in 
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eerving.  These  orders  pan  to  the  rteward  or  treasurer  of  the 
club,  and  are  charged  against  iiie  member,  irho  settles  therefor 
monthly.  We  think  that  the  transawtion  -with  Stark  did  not 
•mount  to  a  sale  within  the  meaning  of  the  statute.  It  wba  but 
a  distribution  among  the  members  of  the  dub  of  the  property 
that  belonged  to  them.  The  fact  that  a  payment  was  made- 
does  not  change  the  character  of  the  acft,  for  it  iras  but  the  means 
adopted  by  which  each  member  could  receive  his  own  and  not 
that  belonging  to  his  fellow-memhcr.  The  payment  went  into 
the  treasuiy  to  ultimately  restore  that  which  he  had  taken. 

We  think  the  court  erred  in  refusing  to  charge  as  requested 
that  the  act  charged  against  the  defendant  was  not  a  violation 
of  the  statute,  and  that  the  judgment  of  the  general  term  and 
court  of  sessions  should  be  rerersed,  and  the  defendant  dis^ 
chaiged. 

All  concur. 

Judgment  reveiscfd. 


6OGIAL  GLUBS-SAI4B  OF  LIQUORS  BY.-JThe  distribution  of 
liquors  at  cost  by  a  bona  fide  Incorporated  social  club  to  its  members 
Is  not  a  sale  for  which  a  license  can  be  required  under  a  general 
liquor  law  Dot  specially  mentioning  such  clubs:  Columbia  Club  y» 
McMaster,  S6  8.  C.  1;  28  Am.  St.  Rep.  826,  and  note.  See  the  full  dls- 
ciuslcm  of  this  subject  contained  in  the  monographic  note  to  Harden 
T.  Montana  Club,  24  Am.  St  Rep.  85-50. 

STATUTES— CONSTRirCTION  OP.— The  long  established  con- 
struction of  a  statute  by  the  officers  who  execute  it  ought  to  haT« 
the  force  of  a  judicial  determbiation:  Bruce  t.  Schuyler,  4  Gilm.  221; 
4S  Am.  Dec  447. 


People   v.  Havnor. 

(149  Nbw  T0KX»  196.] 

SUNDAY  LAWS,  CONSTITUTIONALITY  OP.— A  statute  for- 
luiddlog  and  punishing  the  oarrylDg  on  the  business  and  work  of  a 
barber  on  Sunday,  provided  in  the  city  of  New  York  and  in  the  Til- 
lage of  Saratoga  Springs  barber  shops  may  be  kept  open  and  work 
|>o4ormed  therein  until  1  o^clock  of  the  afternoon  of  that  day,  is  not 
In  oonflict  with  the  pnyvlslons  of  the  state  constitution  declaring  that 
no  person  shall  be  depriyed  of  life,  liberty,  or  property  without  due 
process  of  law,  nor  does  it  rlolste  the  constitution  of  the  United 
States  by  denying  to  any  class  of  citizens  the  equal  protection  of  the 
laws. 

Prosecution  and  conyiction  for  engaging  in  the  business  of  a 
barber  at  number  57  West  Thirty-third  street,  in  the  city  of  New 
York,  on  Sunday  afternoon  nntil  8  o'clock  for  the  purpose  of 
shaying  customeis  and  cutting  and  dressing  their  hair. 
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Albert  I.  Sire^  for  the  appeUant. 
Jahn  D.  LindBay,  for  the  lespondent. 

198  YASN,  J.  The  main  ground  upon  -which  the  defendant 
•flka  ns  to  reverse  the  judgment  against  him  is,  that  the  statute 
under  which  he  was  convicted  is  in  conflict  mth  that  provision 
of  the  confrdtution  -which  provides  that  '^no  person  shall  be  de- 
prived of  life,  ia)erty,  or  property  without  due  process  of  law**: 
Const.,  art.  1,  sec.  6.  The  statute  in  question,  entitled,  "An 
act  to  regulate  barbering  on  Sunday,'*  provides  that  "any  person 
who  carries  on  or  engages  in  the  business  of  shaving,  haircntting, 
or  other  work  of  a  barber  on  the  first  day  of  the  week  shall  be 
deemed  guilty  of  a  misdemeanor,  •  •  .  •  provided  that  in  the 
city  of  New  York  and  the  village  of  Saratoga  Springs  barber 
shops  •  •  •  .  may  be  kept  open  and  the  work  of  a  barber  per- 
formed therein  until  1  o'clock  of  the  afternoon  of  the  first  day  of 
tiie  week":  Laws  1895,  c  823. 

The  defendant  claims  that  this  statute  deprivea  him  to  a  cer- 
tain extent  of  his  ^liberty,"  by  preventing  him  from  canying  on 
a  lawful  calling  as  he  wishes,  and  also  of  his  "property,^'  by  pre- 
venting the  free  use  of  his  premises,  tools^  and  labor^  and  tiius 
rendering  thom  less  productive.  It  is  not  claimed  that  his  occu- 
pation is  of  a  noisy  nature,  or  tiiat  he  so  carried  on  his  business 
as  to  disturb  the  peace,  quiet,  and  good  order  of  the  neighbor- 
hood, or  that  the  act  for  which  he  was  convicted,  if  done  on  any 
day  of  the  week  other  than  the  first,  or  at  any  hour  of  that  day 
prior  to  1  o'clock  in  the  afternoon^  would  have  been  a  violation 
of  law.  Kor  is  it  claimed  that  the  conviction  was  authorized  by 
the  common  law,  or  that  it  was  based  upon  any  statute  except  the 
one  above  dted,  and,  indeed,  the  judgment  of  the  court  of  epedal 
sessions  expressly  refers  to  that  act,  and  adjudges  the  defendant 
guilty  of  a  misdemeanor  because  he  violated  its  eommand. 

The  phrase  "due  process  of  law"  is  not  satisfied  by  a  judgment 
pronounced,  after  an  opportunity  to  be  heard,  by  a  court  *••  of 
competent  jurisdiclion  in  accordance  with  tiie  provisions  of  a 
statute,  unless  that  statute  accords  with  the  provisions  of  the 
fundamental  law:  Wynehamer  v.  People,  13  N.  Y.  378,  393.  In 
a  broad  sense,  whatever  prevents  a  man  from  following  a  useful 
ealKng  is  an  inyasion  of  his  'liberty,"  and  whatever  prevents  him 
from  freelyusing  his  lands  or  chattels  is  a  deprivation  of  his"prop- 
€rty**:  Bertholf  v.  O'Reilly,  74  K  Y.  515;  30  Am.  Eep.  323;  In 
re  Jacobs,  98  N.  Y.  98,  105;  50  Am.  Rep.  636.  Yet,  during  the 
Uatory  of  our  state  many  laws  have  been  pesBed  wldiSii,  to  some 
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extent^  have  interfered  to  the  right  to  liberty  and  property^  but 
theiT  accord  "with  the  constitution  has  aeldom  been  questioned, 
wad,  when  questioned,  has  been  generally  sustained.    The  power 
of  taxation,  the  right  to  preserve  the  public  health,  to  protect  the 
public  morals,  and  to  provide  for  the  public  safety  may  interfere 
somewhat  with  both  liberty  and  property,  yet  proper  statutes  to 
effect  these  ends  haye  never  been  held  to  invade  the  guarantees 
of  the  constitution.    While  the  confinement  of  the  insane  or  of 
those  afflicted  with  contagious  diseases  infringes  upon  personal 
liberty,  and  the  destruction  of  buildings  to  prevent  the  spread  of 
fire,  the  exercise  of  the  power  of  eminent  domain,  and  the  pre- 
vention of  cruelty  to  animals  encroach  upon  the  right  to  prop« 
erty,  still  the  proper  exercise  of  these  powers,  under  the  authority 
of  the  legislature,  although  constant  and  known  of  all  men,  gives 
rise  to  no  question  of  moment  under  the  constitution.    The  sanc- 
tion for  these  apparent  trespasses  upon  private  rights  is  found  in 
the  principle  that  erery  man's  liberty  and  property  is,  to  some 
extent,  subject  to  the  general  welfare,  as  each  person's  interest 
is  presumed  to  be  promoted  by  that  which  promotes  the  interest 
of  all.    Dependent  upon  this  principle  is  the  great  police  power, 
so  universally  recognized,  but  so  di£Bcttlt  to  define,  which  guards 
the  health,  the  welfare,  and  the  safety  of  the  public.    While  this 
power  may  not  be  employed  ostensibly  for  the  common  good,  but 
really  for  an  ulterior  purpose,  when  its  object  and  effect  are  man- 
ifestly in  the  public  interest,  as  was  said  in  In  re  Jacobs,  98  N.  T» 
98,  50  Am.  Sep.  636,  '^it  is  yery  broad  and  comprehensiye,  and 
....  under  ^^  it  the  conduct  of  an  individual  and  the  use  of 
property  may  be  regulated  so  as  to  interfere,  to  some  extent,  with 
the  freedom  of  the  one  and  the  enjoyment  of  the  other.''    In 
the  exerdse  of  this  power,  the  legislature  has  the  right,  generally, 
to  determine  what  laws  axe  needed  to  pr^erve  the  public  health 
and  protect  the  public  safety,  yet  its  discretion  in  l^ts  respect  is 
not  wholly  without  limit,  for  our  courts  have  been  steadfast  in 
holding  that  the  statute  must  have  some  relation  to  the  general 
welfare;  that  the  puipose  to  be  reached  must  be  a  public  pur- 
pose, and  that  ''the  law  must  in  fact  be  a  police  law."    Thus  it 
has  been  held  that  ''an  act  to  improve  the  public  health  by  pro- 
hibiting the  manufacture  of  cigars  and  preparation  of  tobacco  in 
any  form  in  tenement  houses  in  certain  cases"  (Laws  1884,  c. 
272),  was  unconstitutional,  because  it  did  not  tend  to  promote  the 
public  health,  and  that  this  was  not  the  end  actually  aimed  at: 
In  re  Jacobs,  98  N.  Y.  98;  60  Am.  Rep.  636.    For  the  same  rea- 
son, "An  act  to  jwevent  deception  in  sales  of  dairy  products" 


710  Peoplb  v.  Havnob.  [New  York, 

(Lawi  1881,  e.  202),  was  declared  to  eomflivl  with  fiie  constita- 
tioii,  aa  it  absolutely  prohibited  an  iniiooeDt  induBtrj  that  waa 
not  fraudulently  conducted,  solely  for  the  reason  that  it  com- 
peted with  another  and  might  reduce  the  price  of  an  article  of 
food:  People  t.  Marx,  99  N.  Y.  377;  52  Am.  Eep.  34.  When, 
however,  the  act  was  so  changed  as  to  make  the  substance  accord 
with  the  title  (Laws  1885,  c.  183),  it  was  held  to  be  constitu- 
tional: People  T.  Arensberg,  105  N.  Y.  123;  59  Am.  Bep.  483. 
In  a  recent  case,  an  act  prohibiting  the  sale  of  any  article  of  food 
upon  the  inducement  that  something  would  be  given  to  the  pur- 
chaser as  a  premium  or  reward  (Laws  1887,  c.  691)  was  held  to 
l>e  an  unauthorized  invasion  of  the  rights  of  property,  and  an 
improper  exercise  of  the  police  power  of  the  state:  People  r. 
Gillson,  109  K  Y.  389;  4  Am.  St  Sep.  465.  It  was  exparessly 
declared  in  that  case  tSiat  Qie  courts  must  be  able  to  see,  upon  a 
peru^tal  of  the  enactment,  that  there  is  some  fair,  just,  and  rea- 
sonable connection  between  it  and  the  common  good,  and  that, 
unless  such  relation  existB,  the  statute  cannot  be  upheld  as  an 
exercise  of  the  police  power. 

Subject,  however,  to  the  limitation  that  the  real  object  of  *•* 
the  statute  must  appear,  upon  inspection,  to  have  a  reasonable 
<x)nnection  with  the  welfare  of  the  public,  the  exercise  of  the 
police  power  by  the  legislature  is  well  established  as  not  in  con- 
flict with  the  constitution:  Metropolitan  Board  of  Health  v.  Hei- 
ster,  37  ST.  Y.  661,  .669;  Matter  of  Deansville  Cemetery  Assn., 
66  N.  Y.  569;  23  Am.  Rep.  86;  In  re  Ryers,  72  N.  Y.  1,  7;  28  Am. 
Rep.  88;  People  ex  rel.  Kemp  v.  lyOench,  111  N.  Y.  359;  People 
V.  Ewer,  141  N.  Y.  129;  38  Am.  St.  Rep.  788;  People  ex  reL 
^Nechamcus  v.  Warden  etc.,  144  N.  Y.  529;  Health  Department 
V.  Rector  etc.,  145  N.  Y.  32;  45  Aul  St  Rep.  579.  When  tliuB  «- 
erci8ed,even  if  the  effect  is  to  interfere  to  some  extent  with  the  use 
of  property,  or  the  prosecution  of  a  lawful  pursuit,  it  is  not  re- 
garded as  an  appropriation  of  property  or  an  encroachment  upon 
liberty,  because  Qie  preservation  of  order  and  the  promotion  ot 
the  general  welfare,  so  essential  to  organized  society,  of  neceasity 
involve  some  sacrifice  of  natural  rights:  Phelps  v.  Racey,  60 
N.  Y.  10,  14;  19  Am.  Rep.  140;  Prentice  t.  Weston,  111  N.  Y. 
460. 

The  vital  question,  therefore,  is  whether  the  real  purpose  of 
the  statute  under  consideration  has  a  reasonable  connection  wiiii 
the  public  health,  welfare,  or  safety.  The  object  of  the  act,  as 
gathered  from  its  title  and  text,  was  to  recriilate  the  prosecution 
of  a  particular  trade  on  Sunday,  by  prohibiting  it  from  being 
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<»iTied  on  as  a  business,  on  that  day,  ezoq)t  in  two  localities  to 
which  the  prohibition  applies  only  after  a  certain  hour.  It  does 
not  require  the  observance  of  the  Sabbath  as  a  holy  day,  or  in 
jmy  sense  as  a  religious  institution,  as  is  evident  from  the  fact 
that  the  entire  day  is  left  open  to  all  secular  employments  but 
one^  and  a  part  of  the  day,  in  certain  places,  to  that  There  is 
nothing  in  the  act  to  prevent  the  defendant  from  carrying  on 
Ids  trade  '^in  any  manner  or  in  any  place  that  he  pleases.  He 
is  simply  prohibited  from  carrying  on  that  trade  upon  Sunday/* 

The  peculiar  character  of  the  first  day  of  the  week,  not  simply 
on  account  of  the  obligations  of  religion,  but  as  a  day  of  rest  and 
zeereation,  has  been  recognized  for  time  out  of  mind  both  by  the 
legislature  and  the  courts.  Statutes  passed  *^  upon  the  sub- 
ject while  we  w^e  a  colony  of  Great  Britain,  as  well  as  under  the 
Tarious  constitutions  in  force  since  our  organization  as  a  state, 
have,  so  far  as  appears,  been  uniformly  enforced  by  the  courts: 
29  Car,  II,  c.  7;  2  Green.  89;  Andrews,  467;  1  Eev.  Laws,  194;  2 
Hev.  Stats.,  sec.  70,  p.  675;  Laws  1788,  c.  42;  Laws  1801,  c.  34; 
Laws  1847,  c  349;  Laws  1883,  c.  358;  Pen.  Oode,  sec.  263. 

Similar  laws  in  other  states,  and  especially  those  which  require 
the  closing  of  places  of  business  on  Sunday,  have  generally  been 
sustained:  People  v.  Bellet,  99  Mich.  151;  41  Am.  St  Sep.  589; 
Voglesong  v.  State,  9  lud.  112;  Shover  v.  State,  10  Ark.  259 
Warner  v.  Smith,  8  Conn.  14;  Bloom  v.  Richards,  2  Ohio  St 
387;  Specht  v.  Commonwealth,  8  Pa.  St.  312;  49  Am.  Dec.  518 
Commonwealth  v.  Has,  122  Mass.  40;  Bohl  v.  State,  3  Tex.  App 
6S3;  -Cooley's   Gonstitutioual   Limitations,    5th   ed.,  589,  726; 
Tiedeman's  limitations  of  Police  Powers,  183;  Hare's  American 
Constitutional  Law,  766. 

While  questions  have  been  raised  as  to  noiseless  and  inoffensive 
occupations  that  can  be  carried  on  by  one  individual  without  re- 
quiring the  services  of  others,  as  well  as  to  persons  who  observe 
-Qie  seventh  instead  of  the  first  day  of  the  week,  still  the  rule  is 
believed  to  be  general  throughout  the  Union,  although  not  gen- 
erally enforced,  that  the  ordinary  business  of  life  shall  be  sus- 
pended on  Sunday,  in  order  that  thereby  the  physical  and  moral 
well-being  of  the  people  may  be  advanced.  The  inconvenience 
to  some  is  not  regarded  as  an  argument  against  the  constitution- 
ality of  the  statute,  as  that  is  an  incident  to  all  general  laws. 
Sunday  statutes  have  been  sustained  as  constitutional  almost 
without  exception,  the  most  notable  instance  to  the  contrary. 
Ex  parte  Newman,  9  Cal.  502,  decided  by  a  divided  court  in  an 
early  day  in  California,  having  been  subsequently  overruled  by 


1 


712  Pboplb  9.  Havnob.  [New  York^ 

tlie  courts  of  that  state:  Ez  parte  Andrewa^  18  CaL  685;  Ex  parte 
Koser^  60  Cal.  208. 

The  leading  caae  in  onf  own  state  upon  the  sul^eot  is  that  of 
LindenmuUer  t.  People^  33  Barh.  548^  in  which  Judge  Allen  dis- 
cussed  the  common  law  as  well  as  legislation  affecting  the  Sab- 
bath with  great  force  and  clearness.  He  ^"^^  held,  in  substance^ 
that  the  body  of  the  constitution  recognizes  Sunday  as  a  day  of 
rest  end  an  institution  to  be  respected,  by  not  counting  it  as  a 
part  of  the  time  allowed  to  the  goYemor  for  examining  bills  sub- 
mitted for  his  approval;  that  the  Sabbaib  exists  as  a  day  of  rest 
by  the  common  law  without  the  necessity  of  legislative  actiMi  to 
estabUsh  it;  and  that  the  legislature  has  the  right  to  regulate  its 
observance  as  a  civil  and  political  institution.  That  case  was  ex- 
pressly approved  in  Neuendorff  y.  Duiyea,  69  N.  Y.  557,  561^ 
668,  25  Am.  Bep.  235,  and  was  referred  to  as  one  '^wbich  has 
never  been  questioned  in  a  court  of  higher  or  equal  authority,'* 
and  '%s  declaring  the  law  of  this  state/'  It  was  dted  with  ap- 
proval in  People  v.  Moses,  140  N.  Y.  214, 215,  where  Judge  Eari, 
speaking  for  a  majority  of  the  court,  said:  ^^The  Christian  Sab- 
bath is  one  of  the  civil  institutions  of  the  state,  and  that  the 
legislature,  foi  the  purpose  of  promoting  the  moral  and  physical 
well-'being  of  the  people  and  the  peace,  quiet,  and  good  order  of 
womAj,  has  authority  to  regulate  its  observance  and  prevent  iti 
desecration  by  any  appropriate  legislation  is  unquestioned.** 
While  works  of  charity  and  necessity  have  usually  been  excepted 
from  the  effect  of  laws  relating  to  the  Sabbath,  and  sometimes 
also,  those  persons  who  keep  another  day  of  the  week,  still  quiet 
pursuits  have  not,  even  when  they  can  be  carried  on  without  the 
labor  of  others,  because  general  respect  and  observance  of  Hie 
day,  so  far  as  practicable,  have  been  deemed  essential  to  the  inter- 
est of  the  public,  including  as  a  part  thereof  those  who  prefer 
not  to  keep  the  day,  as  their  health  bjA  morals  are  entitied  to 
protection,  erven  against  their  will,  the  same  as  those  of  any  other 
class  in  fiie  community.  According  to  the  common  judgment 
of  civilized  men,  public  economy  requires,  for  sanitary  reasons,  a 
day  of  general  rest  from  labor,  and  the  day  naturally  sdected 
is  that  regarded  as  sacred  by  the  greatest  numbw  of  dtisens,  as 
this  causes  the  least  inconvenience  through  interference  wHb  bus* 
iness:  Lindenmuller  v.  People,  33  Barb.  548. 

It  is  to  the  interest  of  the  state  to  have  strong,  robust,  healthy 
citizens,  capable  of  self-support,  of  bearing  arms,  and  '^  of  add- 
ing to  the  resources  of  the  country.  Laws  to  effect  this  purpose,  by 
protecting  the  citizen  from  overwork  and  requiring  a  general  day 
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of  rest  to  restore  his  strength  and  preserve  his  health,  have  an 
obnoua  coomection  with  the  public  welfare.  Independent  of  any 
question  relating  to  morals  or  religion,  the  physical  welfare  of 
the  citizen  is  a  subject  of  such  primary  importance  to  the  state, 
and  has  such  a  direct  relation  to  the  general  good,  as  to  make 
laws  tending  to  promote  thatobject  properunder  the  police  power, 
and  hence  valid  under  the  constitution^  which  ^^presupposes  its  ex- 
istence, and  is  to  be  construed  with  reference  to  that  fact":  Car- 
thage T.  Frederick,  122  N.  Y.  268,  273;  19  Am.  St.  Eep.  490. 

The  statute  under  discussion  tends  to  effect  this  result,  because 
it  requires  persons  engaged  in  a  kind  of  business  that  takes  many 
hours  each  day  to  refrain  from  carrying  it  on  during  one  day  in 
seven.  This  affords  an  opportunity,  recurring  at  regular  inter- 
vals, for  rest,  needed  both  by  the  employer  and  the  employed, 
and  Qie  latter,  at  least,  may  not  have  the  power  to  observe  a  day 
of  rest  without  the  aid  of  legislation.  As  Mr.  Tiedeman  says  in 
his  work  on  Police  Powers:  *lf  the  law  did  not  interfere,  the 
feverish,  intense  desire  to  acquire  wealth,  •  •  •  •  inciting  a  re- 
lentleeB  rivalry  and  competition,  would  ultimately  prevent  not 
only  Hhe  wrage-eamers,  but  likewise  the  capitalists  and  employers 
themselves,  from  yielding  to  the  warnings  of  nature  and  obeying 
the  instinct  of  self-preservation  by  resting  periodically  from 
labor":  Tiedeman's  Limitations  of  Police  Powers,  181.  As  bar- 
bers generally  work  more  hours  each  day  than  most  men,  the 
l^islatare  may  well  have  concluded  that  legislation  was  neces- 
sary for  the  protection  of  their  health. 

We  think  that  this  statute  was  intended  and  is  adapted  to  pro- 
mote the  puhlic  health,  and  thereby  to  serve  a  public  purpose, 
of  the  utmost  importance,  by  promoting  the  observance  of  Sunday 
IB  a  day  of  rest  It  follows,  therefore,  that  it  does  not  go  beyond 
the  limits  of  legislative  power  by  depriving  anyone  of  liberty  or 
property  within  the  meaning  of  the  constitution. 

■^  The  learned  counsel  for  the  defendant^  however,  criticises 
the  act  in  question  as  class  legislation,  and  claims  that  it  is  in- 
valid under  the  fourteenth  amendment  to  the  constitution  of  the 
TTnited  States,  because  it  denies  to  barbers  who  do  not  reside  in 
New  York  or  Saratoga  the  equal  protection  of  the  laws.  That 
amendment  does  not  relate  to  territorial  arrangements  made  for 
different  portions  of  a  state,  nor  to  legislation  which,  in  carrying 
out  a  public  purpose,  is  limited  in  its  operation,  but  within  the 
sphere  of  its  operation  affects  alike  all  persons  similarly  situated: 
MiBBOUii  V.  Lewis,  LOl  II.  S.  22,  30;  Barbier  v.  Connolly,  113 
IT.  S.  27,  31.    It  was  not  designed  to  interfere  with  the  exercise 
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of  tbe  police  power  by  the  state  for  the  protection  of  health,  or 
the  preseryation  of  morals:  Powell  v.  Pennsylyania,  127  IT.  S. 
678,  683.  The  statute  treats  all  barbers  alike  within  the  same 
localities,  for  none  can  work  on  Sunday  outside  of  New  York  and 
Saratoga,  but  all  may  work  in  those  places  until  a  certain  hour. 
All  are,  therefore,  tr^ted  alike  under  like  circumstances  and  con- 
ditioDS,  both  in  the  privileges  conferred  and  in  the  liabilities  im- 
posed: Hayes  t.  Missouri,  120  U.  S.  68.  As  was  said  by  the 
learned  appellate  division  in  deciding  this  case:  '^f  the  legisla- 
ture has  power  to  r^ulate  the  observance  and  prevent  the  dese- 
cration of  the  Sabbath,  it  has  the  power  to  say  wbat  acts  in  the 
difPerent  localities  of  the  state  it  is  necessary  to  prohibit  to  ac- 
complish this  purpose.  It  is  quite  conceivable  that  an  act  in  one 
locality,  thickly  settled,  should  be  prohibited  which  in  sparsely 
settled  districts  of  the  state  could  be  allowed,  and  for  this  rea- 
son an  act  might  be  objectionable  in  one  district,  but  not  in  an- 
other. All  of  these  regulations  have  in  view  the  proper  observ- 
ance of  the  day,  and  are  within  the  discretion  of  the  l^slature." 
We  think  that  the  statute  violates  no  provision  of  either  the 
federal  or  state  constitution,  and  that  the  judgment  api>ealed 
from  should,  therefore,  be  affirmed. 

FROM  THE  DEXnSION  of  the  majority  at  tlie  court.  Justices  Gray 
and  Bartlett  dissented,  the  former  deciarinsr  that  the  enactment  in 
question  could  find  no  Justification,  unless  in  an  attempted  exercise 
of  the  poUce  power  of  the  state;  that  **€b  tbe  oocoiNition  of  a  tMutier 
had  not  been  deemed  milawful,  it  would  look  like  a  relapee  Into  the 
narrow  grooye  of  eariie**  Puritanical  beUef  If  we  shouU  now  regard 
it  as  inconsistent  with  the  due  oteerrance  of  1/be  Sabbath  day**:  that 
everyone  Is  at  Uberiy  to  follow  any  lawful  ayocation  not  injurious  to 
the  community,  and  to  enjoy  its  fruits^  without  Interfoience  by  the 
legislature,  under  the  guiae  of  a  police  regulation,  and  that  any  in- 
terference with  this  right  must  be  seen  by  the  court  to  have  some 
real  reference  to  the  conumon  good:  that  it  couiKd  not  be  seriously  «»- 
tended  that  defendant's  business  confU<:ted  with  the  comfort,  safety, 
or  welfare  of  the  community,  though  carried  on  upon  Sunday;  that  it 
was  in  its  nature  a  peaceable  occupation,  not  calculated  to  Interfere 
with  the  quiet  of  the  day,  or  with  the  performance  by  any  citizen  of 
iihe  duties  of  the  day;  that  it  conduced  to  the  comfort  of  the  dtizejis 
by  promoting  their  decent  appearance  as  mennbers  of  the  community; 
that  the  discretion  whleh  the  legislature  had  to  iwovide  for  the  ob- 
eeryance  of  the  Sabbath  was  restricted  to  preyenting  what  amounts 
to  a  desecration  of  the  day,  and  should  not  extend  to  interfering  with 
a  peaceable  calling  and  one  more  or  less  necessary  to  the  comfort  and 
decency  of  the  members  of  the  community;  that  the  legislation  in 
quoBtlon  was  peculiarly  deserving  of  Judicial  condemnation  for  dis- 
criminating In  dealing  with  those  engaged  In  the  pursuit  of  a  lawful 
ayocation  by  discriminating  against  barbers  who  did  not  reside  in 
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the  city  of  N€fw  Tork  nor  In  the  village  of  Saratoga  Springs;  and, 
flzumy,  that  "regarded  as  an  exercise  of  the  iK>llce  power,  it  cannot 
be  Jtwtlfled  as  either  necessary  for  the  good  of  society,  or  as  ccmdu- 
dve  to  its  welfare;  and  it  is  Tlola4dv)e  of  constitutional  principles  in 
that  it  restrains  unduly  and  unequally  the  liberty  of  those  engaged 
in  a  lawful  business." 

Justice  Bartlett,  Ln  his  dissenting  opinion,  emphasized  the  fact  that 
the  statute  discriminated  against  barbers  who  did  not  carry  on  busi- 
ness in  the  city  of  New  York  or  the  ylllage  of  Sairatoga  Sprincrs,  and 
added:  "I  think  the  act  under  consideration  is  Ticlous  class  leglsla* 
tion  and  in  direct  violation  of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States,  which  provides  that  no  state  'shall  de- 
prive any  person  of  life,  liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  Its  Jurisdiction  the  equal  pro- 
tection of  th'3  laws."  The  act  is,  in  my  Judgment,  a  specimen  of  gro- 
tesque and  absurd  legislation,  resting  upon  no  principle  of  public  pol- 
icy, and  utterly  indefensible  under  any  reasonable  or  proper  exercise 
ai  the  police  power." 

The  constitutionality  of  Sunday  laws  similar  to  those  under  con- 
sideration in  the  principal  case  was  also  considered  and  determined 
in  E&en  v.  People,  161  111.  296,  ante,  p.  3G5,  in  which  a  conclusion  was 
reached  opposed  to  that  of  the  majority  of  the  court  in  the  principal 
case.  The  same  question  was  presented  to  the  supreme  court  of  Cali- 
fomia  in  Ex  parte  Jentzsch,  112  OaL  468.  The  Penal  Code  of  that 
state  declared  that  every  person  who,  as  proprietor,  maiiager,  lessee 
employ^,  or  agent,  keeps  open  or  conducts,  or  causes  to  be  kept  open 
or  conducted,  any  barber  shop,  bath-house  and  barber  shop,  barber 
shop  of  a  bathing  establishment  or  hair-dressing  establishment,  or 
any  place  for  shaving  or  hair-dressing  used  and  conducted  in  con- 
nection with  any  other  place  of  business  or  resort,  or  who  engages 
at  work  or  labor  as  a  barber  in  any  such  shop  ot  establishment  on 
Sunday,  or  on  a  legal  holiday,  after  the  liour  of  12  o'clock  noon  of 
said  day,  is  guilty  of  a  misdemeanor.  A  conviction  being  had  under 
such  statute,  the  defendant  was  brought  before  the  supreme  court 
of  the  state  under  a  writ  of  habeas  corpus,  where  he  was  set  at  lib- 
erty, on  the  ground  that  the  statute  under  which  he  was  convicted 
was  unconstitutional  and  void.  The  particular  provisions  of  the  con- 
stitution of  California  relied  upon  by  the  sui)reme  court  were  as  fol- 
lows: "All  men  are  by  nature  tree  and  index>endent,  and  have  cer- 
tain inalienable  rights,  among  which  are  those  of  enjoying  and  de- 
fending life  and  liberty,  acquiring,  possessing,  and  protecting  prop- 
erty, and  pursuing  and  obtaining  safety  and  happiness":  Cal.  Const., 
art.  1,  sec.  1.  "No  special  privileges  or  immunities  shall  ever  be 
granted  which  may  not  be  altered,  revoked,  or  repealed  by  the  leg- 
islature, nor  shall  any  citizen,  or  class  of  citizens  be  granted  privi- 
leges or  immunities  which,  upon  the  same  terms,  shall  not  be  granted 
to  all  citizens":  Cal.  Const.,  art  1,  sec.  21.  "The  legislature  shall 
not  pass  local  or  special  laws  in  any  of  the  following  enumerated 

cases,  that  is  to  say: 2.    For  the  punishment  of  crimes  and 

misdemeanors In  all  cases  where  a  general  law  can  be  made 

applicnble":  Cal.  Const.,  art.  4,  sec.  255,  subds.  2,  33. 

The  court  said  that  the  law  could  not  be  decHired  valid,  unless  it 
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emild  be  i^ibeld  a«  a  proper  exercise  of  the  poUce  power,  and  tbat 
while  this  power  is  one  '*whoee  proper  nee  makes  most  potently  for 
food.  In  Its  andeflned  scope  and  Inordinate  exercise  lurks  no  small 
danger  to  the  republic.  For  the  difficulty  which  is  experienced  In  de- 
tkoiDg  its  Just  limits  and  bounds  affords  a  temptation  to  the  legisla- 
ture to  encroach  upon  the  rights  of  citizens  with  experim^ital  lawsi 
none  the  less  dangerous  because  well  meant  We  think  the  act  under 
consideration  gires  plain  eridence  of  such  encroachmesrt.  It  ts  soo^t 
to  be  upheld  by  the  argument  that  It  is  a  police  regulation;  tliat  M 
seeks  to  protect  labor  against  tlie  oppression  of  oapltaL  The  people 
bare  passed  the  law;  let  not  the  courts  interfere  with  it  If  ttie  peo- 
ple are  dissatisfied*  they  may  amend  or  repeal  it  It  is  not  easy  to  see 
where  or  how  this  law  protects  labor  from  the  unjust  ezactlooe  of 
capitaL  A  man's  oonstitutkHisl  liberty  means  more  13ian  his  personal 
freedom.  It  means,  with  many  other  rights,  his  right  freely  to  labor, 
and  to  own  the  fruits  of  his  toil.  It  is  a  curious  law  for  the  pcotec- 
t&<Mi  of  labor  which  punishes  the  laborer  for  working.  Yet  that  is 
precisely  what  this  law  does.  The  laboring  barber,  engaged  In  a 
meet  respectable,  useful,  and  cleanly  purault,  is  singled  out  from  the 
thousands  of  his  f ellowe,  in  other  employments,  and  told  that,  v^iUy 
niUy,  he  shall  not  work  upon  holidays  and  Sundays  after  12  o'clock 
noon.  His  wishes,  tastes,  or  necessities  are  not  consulted.  If  he  la- 
bors, he  is  a  criminaL  Such  protection  to  labor,  carried  a  little  fur- 
ther, would  send  him  from  the  Jail  to  the  poorhouse.  How  comes  it 
that  the  legislatiye  eye  was  so  keen  to  discern  the  needs  of  tdie  op- 
pressM  barber,  and  yet  was  blind  to  his  toiling  brethren  in  other 
▼ocations.  Steam-car  awl  street-car  operatiTes  laSbor  through  long 
and  weary  Sunday  hours,  so  do  mill  and  factory  hands.  There  Is  no 
Sunday  period  of  rest  and  no  protection  for  the  onrerworked  employes 
of  our  daily  papers.  Do  these  not  need  rest  and  protection?  The 
bare  suggestion  of  these  conslderartions  shows  the  injustice  and  in- 
equality of  this  law.  In  brief,  whether  or  not  a  general  law  to  pro- 
mote rest  from  labor  in  aU  business  rocations  may  be  upheld  aa  with- 
in the  due  exercise  of  the  police  power  as  imposing  for  its  welfare  a 
needed  period  of  repose  upon  the  whole  community,  a  law  such  as  this 
certainly  cannot  A  law  is  not  always  general  because  it  operates 
upon  all  within  a  class.  There  must  be  bade  of  that  a  substantial 
reason  why  it  is  made  to  operate  only  upon  a  class,  and  not  generally 
upon  aU.  As  was  said  in  Pasadena  t.  Stimson,  91  OaL  238:  rrbe 
conclusion  is,  that  although  a  law  is  general  and  constitutional  when 
It  appUes  equaHy  to  all  persons  embraced  in  a  class  founded  upon 
same  natural  or  intrinsic  or  constitutional  dietinction,  k  Is  not  genefal 
or  constitutional  if  it  confers  particular  pririleges,  or  imposes  pecu- 
liar disabilities  or  burdensome  conditions  in  the  exercise  of  a  com- 
mon right,  upon  a  class  of  persons  arbitrarily  selected  from  tbe  gen- 
eral body  of  those  who  stand  in  precisely  the  same  relation  to  the 
subject  of  the  law.'  And  in  Darcy  y.  Mayor  etc  of  San  Jose,  1(M  G^ 
642:  'The  classification,  howerer,  must  be  founded  upon  differ^ices 
which  are  eKher  defined  by  the  constitution  or  natural,  and  whieh 
will  si^gest  a  reason  which  might  nationally  be  held  to  justify'  the 
diyerslty  of  legislation.'  In  the  case  of  our  cities,  the  constitutioa  it- 
self decrees  a  classification  by  population,  and  the  differing  exigen- 
^~    of  municipal  goTemment  require  that  laws  operating  upon  any 


April,  1896.]  People  v.  Babberi.  717 

daflB  sboald  be  held  generaL  Otherwise,  the  confititutlonal  scheme 
ItBelf  la  oyerthrown.  But  In  a  law  euch  as  this,  no  reason  has  been 
•r  can  be  sbown  why  the  followers  oif  one  nsef ol  and  unobjectionable 
employment  should  be  debarred  from  the  right  to  labor  upon  certain 
days,  and  others  in  like  classes  of  employment  be  not  so  debarred. 
If  it  1)0  constitutional  to  single  out  one  such  dass,  and  deny  its  mem- 
bers the  light  to  labor  on  one  day  in  the  week,  it  would  be  constitu- 
tional to  prohibit  them  from  following  their  vocation  upon  six  days 
of  the  week.  When  any  one  such  class  is  sing^ied  out  and  put  under 
the  criminal  ban  of  a  law  such  as  this,  the  law  not  only  is  special,  un- 
just, and  unreasonable  in  its  operation,  but  it  works  an  inyaston  of 
indlTidual  liberty,  the  liberty  of  free  labor  which  it  pretends  to  pro- 
tect" 


Peoplb  V.  Barbbbl 

(140MSVTOBK,2S6.) 

HUBDmL-ONB  CANNOT  BB>  OUII/TT  OF  MimDlBE  IN 
THB  FIBST  DEGBBB  UNLESS  the  act  was  perpetrated  not  only 
with  intent  to  MH,  but  aJso  with  d^beration  and  premeditation.  If 
a  mortal  wound  is  inflicted  in  a  sodden  transport  of  passion,  excited 
by  what  was  then  said  and  by  preoedin^g  events  which,  for  a  time, 
destroy  f^eason  and  d<priye  the  accused  of  capacfty  to  reflect,  or 
while  under  the  influence  of  some  sudden  and  ttDcontrollable' emotion 
excited  by  the  final  culmdnation  of  his  misfortunes,  he  is  not  guilty 
of  murder  in  the  first  degree. 

MURDEBr-DELIBERATION  AND  PBBMBDITATION  imply 
a  capacity  at  the  time  to  think  and  reflect,  suflElcienft  Tolltion  to  make 
a  choice,  and  by  the  use  of  those  powers  to  refrain  from  doing  a 
wrongful  act. 

MURDBB,  BVIDBNCB  OF  PBIOB  BBLATIONS  OF  THB 
PARTIES.— On  the  trial  of  a  woman  for  the  murder  of  a  man  with 
whom  she  had  had  illicit  relations,  she  is  entitled  to  have  laid  be- 
fore the  Jury  all  testimony  tending  to  prove  the  condition  of  her 
mind  at  the  time,  and  this  condition  of  her  mind  cannot  be  ascer- 
tained solely  by  what  took  place  at  the  time  of  the  homicide.  The 
prior  relations  of  tbe  purties  are  comi>etent  for  the  consideration  of 
the  jury,  if  they  were  connected  with  the  tragedy,  and  of  such  a 
character  as  to  produce  a  powerful  influence  on  her  mind  at  the  time 
she  inflicted  the  fatal  wound. 

MURDBRr-EVIDBNOB,  ERROR  IN  EXCLUDING  OORROB- 
ORATION  OF  THB  DEFENDANT.— Where,  on  a  trial  for  murder, 
the  prior  relations  of  the  parties  are  a  proper  smbject  for  the  consid- 
eration ot  the  jury  to  enable  them  to  determine  the  condition  of  the 
mind  of  the  accused  at  the  time  of  tbe  homicide,  an  error  of  the 
court  in  excluding  tftie  testimony  of  third  persons  entitles  the  defend- 
ant to  a  new  trial,  though  she  was  herself  permitted  to  testify  fully 
on  that  subject,  unless  the  truth  of  her  stateonenlB  was  conoeded. 

APPELLATE  PRACTI OB— CAPITAL  OASES.— On  reviewinflr 
a  capital  case,  tbe  court  must  be  satkafled  that  a  fair  trial  has  been 
had,  and  when  Vc  appears  that  the  case  was  submitted  to  the  jury 
upon  an  erroneous  theory  prejudicial  to  the  accused,  and  wliich  had  a 
controlling  influence  upon  the  trial  and  Its  result,  the  court  wiU  re** 
gard  the  principle  which  has  been  decided,  rather  than  the  concrete 
form  In  which. the  question  arose  at  the  trial,  and  will  not  seek  for 
some  technical  ground  not  urged  at  the  trial  to  sustain  tbe  ruling. 
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JTTBT  TBIAL-PBBJXTDIOIAL  OOMHISNTB  M*  THB  JUDGl. 
It  U  prejudicial  error  for  a  inAge,  on  ttie  txW  of  a  wonmn.  for  IioidI* 
dde,  to  refer  to  ber  a»  haying  parted  with  her  honor  wUlioat  any 
promise  of  mArrlage»  and  as  haying  broken  from  the  moortnip  of  tar 
home  to  go  and  Jlye  with  the  decedent  as  bis  mMreas,  wheoi  her  tee- 
tlmohy  tends  to  proye  that  tfie  acted  nndw  a  promise  of  martlsgep 
and  that  her  sedoctlon  was  acoompUshed  hj  fraod.  and  aided  hj 
some  drag  administered  to  her  by  bdm. 

JURY  TRIAL^COMMBNTS  UPON  Byn^BNOBL— If  a  Jndge 
presiding  at  the  trial  of  a  woman  for  miffder  of  a  man  makes  a  stato> 
ment  of  any  matter  of  fact  not  reconcilable  with  her  eyldoace,  or 
otherwise  expresses  tais  opinion  upon  any  matter  In  isaoe,  and  re- 
specting which  the  eyUence  Is  conflicting,  as  where  lie  assomes  that 
she  acted  with  premeditation  and  not  upon  a  saddon  or  oncootroUa- 
ble  impulse,  she  is  entitled  to  a  new  trial,  if  conylcted  of  murder  tai 
the  first  degree. 

JURY  TRIAIi-CAPITAL  CASE.— It  is  improper  for  a  Jndg^ 
on  the  trial  of  a  woman  for  the  murder  of  a  man  with  whom  she  liss 
had  illicit  relations,  she  claiming  that  such  rdations  were  Induosd 
tqr  a  promise  of  msrriage,  and  also  by  fraud  and  the  use  of  drugs, 
to  declare  that  nature  has  endowed  women  with  better  powers  of  re- 
sistance than  men,  and  made  women  by  nature  capal>le  of  pcotactiag 
their  honor  and  defending  their  yirtue. 

APPELLATE  PRaOTIOE^-OAPITAL  CASES— BXOBPTION, 
WHEN  NOT  NECESSARY.— Ekroneous  statements  of  the  law.or  Im- 
proper  comments  upon  the  facts  or  erldence  bearing  i^on  them,  may 
be  reylewed  and  corrected  on  appeal  In  a  capital  case  without  any 
exception,  when  it  can  be  seen  that  they  may  harre  operated  to  the 
prejudice  of  the  accused. 

Frederick  B.  House^  for  the  appellant. 

John  D.  Lindsay,  for  the  respondent. 

^^  O'BRIEN,  J.  The  defendant  waa  conyicted  of  tbe  crime 
of  murder  in  the  first  degree,  in  causing  the  death  of  one  Do- 
menico  Cataldo  on  the  morning  of  the  26th  of  April,  1895.  The 
place  where  the  homicide  was  committed  was  in  an  Italian  saloon 
in  the  city  of  New  York,  and  the  manner  in  which  the  offense 
was  perpetrated  was  hy  cutting  the  throat  of  the  deceased  with 
a  razor,  which  the  defendant  at  some  time  procured  from  his 
trunk,  and  brought  with  her  to  the  saloon. 

The  act  was  committed  puhlicly  in  the  presence  of  seYCial 
persons,  at  about  9  o'clock  in  the  morning,  and  there  is  no  dispute 
whatever  in  regard  to  the  fact  that  the  defendant  then  and  there 
inflicted  the  wound  in  the  manner  stated,  *^  which  almost  im- 
mediately produced  the  death  of  the  deceased. 

The  proof  on  the  part  of  the  people  was  confined  to  the  act  of 
the  defendant  producing  the  death,  and  her  declarations  at  the 
time,  or  immediately  thereafter.  The  defendant  was  sworn  as  a 
witness  in  her  own  behalf,  and  it  is  from  her  etatement  alone  that 
we  are  enabled  to  obtain  any  clear  or  connected  yiew  of  the  cir- 
cumstances and  events  which  preceded  and  produced  the  tragedy. 
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The  defendant  and  the  deceased  were  natiyea  of  Italy,  hay- 
ing resided  in  New  York  but  a  few  years,  and,  at  the  time  of  the 
commission  of  the  homicide,  the  foimer  was  ahout  tweniy-twx) 
and  the  latter  about  twenl^-seyen  years  of  age.  The  deceased 
bad  a  boot  blackiDg  etand  at  the  comer  of  Elm  and  Canal  streets, 
where  he  personally  attended  to  that  business.  The  defendant 
was  the  daughter  of  a  tailor,  and  crhe  was  herself  employed  in  an 
establishment  at  that  business,  thus  contributing  to  her  support 
and  that  of  the  family.  Her  parents  resided  in  Elizabeth  street, 
and,  in  going  to  and  from  her  place  of  employment,  she  passed 
the  stand  where  the  deceased  carried  on  his  business  and  was 
generally  to  be  found.  It  appears  that  he  had  frequently  no- 
ticed the  girl,  and  finally  without  any  formal  introduction, 
spoke  to  her,  and  in  that  way  sought  her  aoquaintance.  This  was 
about  a  year  and  a  half  before  his  death.  At  a  yery  early  stage 
of  the  acquaintance  thus  formed,  he  ayowed  his  intention  to  call 
upon  her  parents  and  seek  her  hand  in  marriage,  a  proposition 
which  she  did  not  discourage,  if,  indeed,  it  did  not  receiye  her  ap- 
proyal  and  consent  The  parties  met  upon  these  terms  from  time 
to  time  during  some  months  following,  the  deceased  frequently 
walking  with  the  defendant  from  his  place  of  business  to  the 
entrance  of  the  shop  where  she  was  employed.  During  this 
time  the  defendant  called  his  attention  to  the  fact  that  he  had 
not  kept  his  promise  to  call  upon  her  parents  and  ask  her  in 
marriage,  and,  upon  receiying  eyasive  or  unsatisfacrtory  answers, 
the  girl,  in  order  to  ayoid  passing  his  place  of  business  or  meet- 
ing him,  changed  her  *••  route  to  and  from  her  home,  still  be- 
ing employed  in  the  same  tailoring  establishment.  The  de- 
ceased, some  time  after  this  change,  was  found  waiting  for  her 
at  the  door  of  the  shop  where  she  was  employed,  and  walked  with 
her  toward  her  home.  In  this  intenriew  the  deceased  urged 
the  defendant  to  resume  the  old  route  and  pass  by  his  stand  as 
formerly,  so  as  to  enable  him  to  see  her,  still  ayowing  his  inten- 
tion to  call  upon  her  parents  and  obtain  their  arpproyal  of  the 
contemplated  marriage,  and,  upon  his  promise  to  do  so,  she  con- 
sented, and  complied  with  his  request  During  the  interviews 
which  followed  for  some  months  afterward,  the  deceased  fre- 
qnentiy  urged  the  defendant  to  marry  him,  and  at  last  suggested 
ench  marriage  without  the  consent  of  her  parents,  at  which  she 
became  indignant  and  left  her  employment  in  the  shop,  in  order, 
as  she  says,  to  get  rid  of  him.  Some  time  afterward  she  obtained 
employment  in  another  shop  in  another  part  of  the  city.  It  ap- 
pears that  the  deceased  learned  in  some  way  where  she  was,  and 
one  day  when  leaying  her  work  for  the  day,  about  noon,  she 
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found  the  deceased  at  the  dooor  -wutiiis  for  ber,  and,  at  his  inn- 
tation,  she  aoccxmpanied  him  for  a  walk.  He  toak  her  to  a  sar 
loon  on  ChiTBtie  street,  where  ihqr  had  some  soda,  after  which 
they  pazted.  The  intimacy  between  the  parties,  formed  on  the 
street,  as  described,  and,  interrupted  for  a  short  time  by  Hie  de- 
fendaat  in  changing  her  place  of  employment,  in  order  to  ter- 
minate it,  was  thus  resumed  and  continued  for  some  months,  till 
the  2Sth  of  March,  1895,  when  an  event  occurred  which  precip- 
itated, or  rather,  was  the  principal  cause  of  the  tragedy.  On  that 
day,  for  some  reason  not  important  to  ascertain,  the  defendant's 
duties  in  the  shop  terminated  about  noon.  The  deceased  met 
her  there  and  invited  her  to  take  awalkwith  him  and  she  accepted 
the  invitation.  It  may  be  fairly  inferred  that  by  this  time  the 
defendant  had  overcome  her  objections  to  manying  the  deceased 
without  the  express  approval  of  her  parents,  and,  dunng  their 
walk  about  the  city,  he  called  her  attention  to  various  places 
where  there  were  furnished  rooms  adyertised,  pointing  oat  one 
or  more  apartments  that  he  *^  thought  would  be  suitable  for 
them.  There  is  nothing  in  the  record  to  show  that  the  defend- 
ant understood  these  suggestions  as  implying  anything  save  her 
approaching  marriage,  and  there  are  many  circumFtances  to  in- 
dicate that  such  was  her  understanding,  as  well  as  the  idea  that 
the  deceased  wished  to  convey  to  her.  It  appears  that  he  so  ar 
ranged  the  walk  as  to  arrive  in  a  short  time  at  the  same  saloon 
in  Ghrystie  street,  already  mentioned,  where  he  called  for  soda 
for  the  defendant,  and  some  other  drink  for  himself,  each  seated 
at  separate  tables  at  his  suggestion. 

The  soda  was  served  to  the  defendant  by  the  person  at  the 
bar,  end  some  other  liquid  to  the  deceased,  but  just  what  it  was 
does  not  appear.  After  the  defendant  had  drunk  a  portion  of 
the  glass  of  soda  the  deceased  came  to  her  table,  and  requested 
her  to  taste  the  liquid  in  his  glass.  She  complied,  but  found  tiie 
taste  disagreeable,  and  refused  to  drink  it,  but  the  deceased 
persuaded  her  to  mix  it  with  the  soda  as  it  would  improYe  it,  and 
he  then  poured  a  portion  of  the  substance  in  his  gla»  into  the 
soda,  and  she  drank  about  half  a  glass  of  the  mixture.  Accord- 
ing to  the  statement  of  the  defendant,  the  inference  is  warranted 
that  this  was  some  drug  that  had  a  powerful  effect  upon  her  both 
physically  and  mentally.  The  defendant  was  then  faLken  by  him 
to  a  house  near  the  saloon,  and  at  his  invitation,  but  apparently 
after  some  hesitation,  she  accompanied  him  upstairs,  wliere  a 
woman  appeared  who  directed  them  to  a  room,  into  which  they 
entered,  and  he  locked  the  door. 

They  remained  in  the  room  about  three  lioiix%  and  the  d*- 
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ceased  had  intercourse  idtli  the  defendant  by  means  <rf  either 
force  or  frand,  according  to  her  atatement  He  theoi  suggested 
that  they  leave  the  place,  and  she  refused  to  go  until  they  were 
married,  but  he  finally  succeeded  in  persuading  her  to  twait  for 
the  ceremony  until  he  could  prepare  suitable  apartments  to  live 
in.  The  deceased  had  money  in  the  bank,  and  the  defendant 
knew  it,  and  she  had  no  reason  to  doubt  Ids  ability  to  perform 
the  promise.  From  this  room  the  parties  went  to  the  defend- 
ant's home,  the  deceased  parting  with  the  ^^  defendant  at  the 
house,  and  refusing  to  go  in  and  see  her  parents.  She  imme- 
diately went  to  bed  without  disclosing  to  them  what  had  hap- 
pened, though  her  condition  did  not  entirely  escape  the  notice  of 
her  mother. 

Tho  following  morning  she  concluded  to  go  to  the  shop,  and 
on  the  way  met  the  deceased,  who  told  her  he  was  then  proyiding 
the  apartments  and  would  then  marry  her.  The  defendant  called 
his  attention  to  the  many  promises  of  that  kind  that  he  had 
made,  and  reminded  him  that  there  was  now  nothing  else  to  do. 
He  then  said  to  her  to  keep  quiet  for  three  days  longer,  and  then 
the  marriage  would  take  place.  On  April  1,  1895,  three  or  four 
days  after  the  events  described,  she  met  the  deceased  again,  who 
eaid  to  her  that  the  apartments  were  ready,  to  go  with  him  and  he 
wonld  marry  her.  On  this  assurance  she  went  with  him  to  apart- 
ments on  East  Thirteenth  street  w'hich,  to  her  surprise,  she  found 
entirely  empty  and  unfurnished.  The  deceased  then  told  her  to 
stay  in  the  room  while  he  went  for  the  furniture  and  then  they 
would  go  to  the  city  hall  immediately  and  be  married.  To  this 
suggestion  the  defendant  replied,  'rN'o  furniture,  first  the  mar- 
riage, and  then  everything  else,'*  and,  on  her  expressing  a  desire 
to  leave,  as  she  says,  he  took  her  by  the  shoulders,  threw  her  on 
the  fioor,  and  forced  her  to  have  intercourse  with  him.  Leaving 
the  defendant  with  the  housekeeper,  the  deceased  went  away  and 
in  a  short  time  returned  with  another  man  bringing  a  couple  of 
trunks  and  a  bag  or  mattress,  and  subsequently  an  old  bureau. 
They  lived  and  cohabited  in  this  room  till  the  day  of  the  homi- 
cide, nearly  a  month,  the  defendant  eviery  day  begging  him  to 
marry  her  and  he  promising  to  do  so  "the  next  day,'*  though 
after  a  couple  of  weeks  he  began  to  interpose  obstacles,  objec- 
tions, and  sametimcfl  refusals.  His  conduct  in  that  respect  pro- 
duced frequent  quarrels  between  them,  the  particulars  of  whidi 
are  not  disclosed.  When  the  defendant  awoke,  on  the  morning 
of  the  homicide,  she  asked  him  if  he  proposed  to  marry  her  that 
day,  to  which  he  replied,  'TTo,  I  absolutely  cannot  marnr  you.*' 
She  then  said  to  him  that  if  he  did  not  ehe  would  have  him  ar- 
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xebted^  and,  on  liis  starting  *^  to  leave  the  room,  sTie  locked  Uie 
door  and  took  the  key  and  placed  herself  at  the  window,  appar- 
ently looking  out  for  a  policeman,  but  after  eome  time  the  de- 
ceased prevailed  upon  her  to  allow  him  to  leave  the  room,  she 
telUng  him  that  ehe  would  follow  him  and  have  him  an^eated  by 
the  fii8t  policeman  ahe  met.  From  this  room  it  appears  that  he 
went  directly  to  the  saloon,  and  in  a  very  short  time  the  defend- 
ant followed  him  with  her  mother.  Both  of  them  urged  the  de- 
ceased to  perform  his  promise  of  marriage,  and  considerable  talk 
was  had  between  them  on  that  subject.  In  the  course  of  the  in- 
terview, the  deceased  said  that,  if  the  mother  would  give  him  two 
himdred  dollars,  he  would  then  see  about  the  marriage.  At  this 
proposition  the  defendant  and  her  mother  became  indignant, 
and  the  former  said  to  him,  'TVas  n't  you  aware,  before,  that  I 
was  a  very  poor  girl  that  had  no  money?  How  is  it  that  now  you 
ask  for  money  from  my  mother?**  and  the  mother  said,  '^He 
wants  money  now.  He  knows  we  are  poor  and  have  no  money. 
He  dishonored  you  and  wants  money  over  the  bargain.**  It  ap- 
pears .that  at  some  stage  of  this  interview,  but  at  what  particular 
point  is  uncertain,  the  defendant  left  the  saloon  and  returned 
again  in  a  very  short  time  and  again  demanded  of  the  deceased 
that  he  marry  her  that  very  day.  She  then  had  the  razor  con- 
cealed upon  her  person,  but  at  what  time  or  for  what  purpose  she 
took  it  from  the  trunk  does  not  distinctly  appear,  though  Hie 
jury  might  find  from  the  testimony  that  she  took  it  for  the  pur- 
pose of  using  it  upon  the  deceased.  He  refused  with  the  remark, 
*T)o  you  think  I  would  marry  such  a  girl?**  On  her  still  per- 
sisting in  the  demand,  and  renewing  the  request,  he  repulsed  her 
with  a  refusal,  remarking  that  **Hogs  may  marry.'*  These  were 
the  last  words  which  he  spoke,  for  at  that  moment  the  defendant 
drew  the  razor  across  his  throat,  inflicting  the  fatal  wound. 

Some  other  and  minor  incidents  appear  in  the  narrative  of 
events  which  transpired  between  the  parties  during  the  period  of 
about  twenty  months  from  the  time  that  they  formed- the  ac- 
quaintance of  each  other  to  the  day  of  the  homicide,  but  *®^ 
they  are  not  important  upon  a  review  of  the  questions  presented 
by  the  appeal.  It  is  quite  sufficient  to  say  that  none  of  them  in 
any  degree  tend  to  palliate  or  mitigate  the  conduct  of  the  de- 
ceased as  it  appears  from  the  facts  stated,  or  to  discredit  the  de- 
fendant, but,  when  considered  with  all  the  facts  and  drcumr 
itances,  have  quite  a  contrary  tendency. 

The  defendant  was  not  guilty  of  murder  in  the  first  degree, 
unless  the  act  was  perpetrated,  not  only  with  the  intent  to  kill, 
but  also  with  deliberation  and  premeditation.    These  three  ele- 
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nientB  must  exist  in  eveiy  case  in  order  to  coiustitate  that  delib- 
erate malice  and  malignity  of  heart  which  ia  the  essential  in- 
gredient of  the  offense.  If  the  defendant  inflicted  the  wonnd  in  a 
sudden  transport  of  passion^  excited  by  -what  the  deceased  then 
said  and  by  tiie  preceding  events  which,  for  the  time,  disturbed 
ihor  reasoning  faculties  and  deprived  her  of  the  capacity  to  re- 
flect, or  while  under  the  influence  of  some  sudden  and  imcon- 
tToIlable  emotion  excited  by  the  final  culmination  of  her  misfor- 
tunes, as  indicated  by  the  train  of  events  which  have  been  related, 
the  act  did  not  constitute  murder  in  the  first  degree:  People  v. 
Conroy,  97  N.  Y.  62;  People  v.  Wood,  126  N.  Y.  249;  Leighton 
T.  People,  88  N.  Y.  117.  Deliberation  and  premeditation  imply 
the  capacity  at  the  time  to  think  and  reflect,  sufficient  volition  to 
make  a  choice,  and  by  the  use  of  these  powers,  to  refrain  from 
doing  a  wrongful  act.  The  defendant  had  been  deceived,  be- 
trayed, disgraced,  and  ruined,  but  it  is  not  certain  that  she 
formed  the  definite  intention  to  use  the  weapon  until  she  heard 
the  final  refusal  of  the  deceased  to  marry  her.  She  followed  the 
deceased  into  the  saloon  to  make  a  final  appeal  to  him  to  ex- 
tricate her  from  the  position  in  which  he  had  placed  her,  and  it 
is  evident  that  she  had  not  yet  lost  all  hope  of  succeeding  either 
by  persuasion  or  threats.  It  was  only  when  this  hope  was  gone, 
after  his  final  refusal,  accompanied  as  it  was  by  insulting  and 
brutal  imputations,  that  might  well  have  aroused  the  most  vio- 
lent passions,  that  she  struck  the  fatal  blow.  If,  at  that  moment, 
in  consequence  of  what  he  said  to  her  and  the  final  culmination 
of  the  alleged  wrongs  of  which  she  conceived  herself  to  have  been 
tlie  victim,  *®®  she  became  incapable  of  reasoning  or  of  deliber- 
ating, the  act,  we  think,  would  not  constitute  murder  in  the  first 
degree. 

The  crucial  question  in  the  case  was  whether,  at  the  time,  her 
mind  was  in  that  condition,  and  it  was,  of  course,  one  of  fact 
for  the  determination  of  the  jury.  But  the  defendant  was  en- 
titled to  tlie  benefit  of  all  testimony  that  had  any  legitimate  bear- 
ing on  that  question,  and  to  have  the  jury  correctly  instructed  by 
the  court  with  respect  to  the  principles  of  law  that  governed  the 
inquiry.  The  condition  of  the  defendants  mind  was  not  to 
be  ascertained  solely  from  what  took  place  in  the  saloon  at  the 
time  of  the  homicide.  The  relations  of  the  parties  which  pre- 
ceded it  were  competent  for  the  consideration  of  the  jury,  since 
they  were  connected  with  the  tragedy,  and  were  of  such  a  nature 
and  character  as  to  produce  a  powerful  influence  upon  the  mind 
•when  recalled  at  the  moment  that  the  defendant  heard  the  final 
refusal  of  the  deceased,  expressed  as  it  was  in  the  most  insulting 
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•nd  proToldxig  language.  That  the  defendant  was  then  in  a  hi^ 
•tate  ol  agitation  and  excitement  was  made  dear  by  tiie  testimony 
of  all  the  witneeaeSy  and  there  is  eome  proof  tending  to  show  that 
she  fell  upon  the  floor  immediately  after  inflicting  the  wound. 
The  nature  and  quality  of  her  act  could  not  be  faiiiy  jndged  by 
separating  what  took  plaee  within  the  space  of  a  few  minntea  in 
the  saloon  from  the  train  of  eTents  which  preceded  it  and  grew 
out  of  the  relation  of  the  parties^  but  upon  full  consideratian  of 
erv'ery  fact  and  circumstance  that  cOuld  reasonably  be  presumed 
to  have  inflnenoed  her  mind. 

We  are  conyinoed  from  a  careful  ezamination  of  the  record 
that  there  was  a  wide  departure  from  these  principles  in  the 
conduct  of  the  trial.  It  is  true  that  the  defendant  herself^  when 
testifying  as  a  witness  in  her  own  behalf,  was  permitted  to  gi^ 
the  history  of  her  relations  with  the  deceased  from  the  time  that 
he  sought  and  formed  her  acquaintance,  down  to  the  time  of  his 
death.  The  fair  inference  from  the  record  is,  that  she  was  per- 
mitted to  relate  what  took  place  prior  to  the  morning  of  the 
homicide  by  the  grace  and  favor  of  the  court  and  not  as  a  legal 
right  Her  testimony  was  delivered  in  a  '^  foreign  tongue  and 
reached  the  jury  only  through  the  medium  of  an  interpreter,  and, 
in  that  process,  it  may  have  lost  much  of  the  fullness  and  force 
wbioh  a  narrative  always  derives  from  being  transmitted  directly 
to  the  court  and  jury  in  their  own  language.  Moreover,  she  was 
a  witness,  deeply  interested  in  the  result  of  the  trial,  and  the 
jury  were  not  necessarily  bound  to  believe  her  statement,  sa  ihffj 
were  the  sole  judges  of  the  measure  of  credit  to  which  it  was  en- 
titled. If,  therefore,  she  was  entitled  to  give  the  full  history  of 
the  relations  between  herself  and  the  deceased,  and  we  have  no 
doubt  she  was,  she  could,  not  be  compelled  to  let  the  facts  rest 
upon  her  unsupported  testimony,  but  had  the  legal  right  io  sus- 
tain and  corroborate,  if  she  could,  her  version  of  them  by  Vhe  tes- 
timony of  disinterested  witnesses  to  the  same  facts  or  any  of 
them.  So  long  as  the  facts  testified  to  by  the  party  are  not  con- 
closively  established,  or  admitted,  they  are  still  open  to  further 
proof:  Page  v.  Krekey,  137  N.  Y.  307;  33  Am.  St.  Rep.  731. 

After  the  defendant  had  testified  generally  to  the  facrts  showing 
the  relations  that  had  existed  between  hersdf  and  the  deceased, 
and  which  have  been  briefly  stated  above,  her  counsel  called  a 
witness,  and  was  proceeding  to  give  proof  of  the  same  facts,  or 
some  of  them,  by  the  admissions  of  the  deceased.  There  was  no 
objection  from  the  district  attorney,  but  the  court  interposed  and 
inquired  of  counsel  the  object  of  the  question.  The  counsel  re- 
plied that  he  proposed  to  conoboiate  the  defendant  by  showing 
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the  relatioiiB  between  her  and  the  deceased.    The  learned  re- 
corder then  said:  '?ou  do  not  need  any  corroboration  of  tiiose 
relfltiona.    The  defendant  stated  those  relations  herself.''    Here 
a  long  colloquy,  which  covers  several  pages  of  the  printed  record, 
took  place  between  the  court  and  the  defendant's  counsel^  in  which 
the  purpose  of  the  testimony  was  tftated  in  various  forms,  and 
the  court,  in  still  more  emphatic  language,  stated  that  it  was  not 
admissible  for  the  reasons  which  he  had  before  stated,  and  for 
the  further  reason  that  it  might  be  injurious  to  the  accused,  as 
affording  good  grounds  for  the  prosecution  to  claim  that  her  act 
was  deliberate  and  premeditated.    Hie  learned  district  '^^  at- 
torney then  interposed  and  stated^  among  other  things,  substan- 
tially, that  it  was  a  part  of  his  duty,  under  the  circumstances,  to 
see  that  the  rights  of  the  accused  were  pr(n>erly  protected,  and 
that  as  the  proof  offered  would  afford  abundant  grounds  for  the 
prosecution  to  ask  for  a  conviction  of  murder  in  the  first  de- 
gree, he  felt  it  to  be  his  duty  to  warn  the  defense  that  if  the  proof 
was  admitted  it  would  be  in  the  line  of  his  duty  to  insist  -that 
the  defendant's  act  would  amount  to  deliberate  murder.     No 
formal  objection  had  yet  been  made  to  the  testimony,  and  the 
defendant's  counsel  still  persisting  in  laying  it  before  the  jury, 
the  district  attorney  objected  to  it,  and  his  objection  was  sus- 
tained, and  the  defendant's  counsel  excepted.    In  the  course  of 
the  trial,  similar  proof,  or  proof  of  the  same  facts,  or  some  of 
them,  was  offered  by  the  defense  from  other  witnesses,  but  it  was 
excluded  under  exception.    It  is  important  here  to  note  the  prin- 
ciple upon  which  these  rulings  must  rest    Manifestly,  the  court 
and  the  prosecuting  officer  must  have  supposed  either  that  the 
testimony  was  simply  cumulative,  and,  therefore,  unnecessary, 
or  positively  injurious  to  the  defendant,  and,  consequently,  no 
part  of  her  defense.    In  view  of  the  fact  that  it  was  already  be- 
foie  the  jury  from  the  lips  of  the  defendant,  it  is  not  apparent 
how  the  latter  hypothesis  could  have  been  seriously  entertained. 
And  as  to  the  former,  it  might  have  been  correct  enough,  pro- 
vided the  court  and  IJie  prosecution  were  content  with  the  de- 
fondant's  version  of  the  facts,  and  accepted  it  for  all  the  purposes 
of  the  trial  as  conclusively  establishing  them  before  lie  jury.  But 
sncli  was  not  the  case,  since  in  no  part  of  the  record  does  it  appear 
that  the  prosecution  admitted  the  facts,  or  in  any  way  waived 
the  right  to  question  the  value  of  her  testimony  with  the  jury. 
On  the  contrary,  it  distinctly  appears,  as  will  be  seen  presently, 
that  the  court  submitted  the  question  of  her  credibility  to  the 
jnij,  and  left  it  for  them  to  determine  how  far  her  statement  of 
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the  relations  between  herself  and  the  deceased  should  be  aco^ted 
as  true. 

It  should  also  be  obserred  that  no  question  was  raised  at  the 
trial,  and  none  is  now  made  in  this  court,  with  respect  to  ^^ 
the  quality  of  the  proof  offered  to  establish  the  facts  or  corrobo- 
rate the  defendant's  statements.  The  ruling  was  directed  to  the 
competency  of  the  facts  themselves  for  any  purpose^  and  not  to 
the  mode  of  proving  them.  The  admissions  or  declarations  of 
the  deceased  may  or  may  not  have  been  admissible  for  that  pur- 
pose, depending  entirely  upon  circumstances  not  disclosed  and 
which  had  no  influence  upon  the  decision.  It  may  be  that  it 
would  have  to  appear  that  they  were  so  related  or  connected,  in 
point  of  time  or  otherwise,  with  the  principal  fact  as  ta  be  a  part 
of  the  res  gestae,  and  thus  within  the  exceptions  to  the  role  ex- 
cluding hearsay  evidence:  Commonwealth  v.  Densmore,  12  Allen, 
535.  But  we  are  not  now  dealing  with  that  question,  and  do 
not  propose  to  pass  upon  it  one  way  or  the  other.  It  is  quite 
cert^rin  that  the  district  attorney  could  waive  a  technical  rale  of 
evidence  relating  to  the  mode  of  proving  a  material  faci^  or  of 
corroborating  facts  testified  to  by  the  accused,  and  did  waive  it 
in  this  case,  if  it  was  applicable  at  all,  by  failing  to  interpose  the 
proper  specific  objection  at  the  proper  time,  since  the  counsel 
might  then  have  so  changed  and  framed  the  question  as  to  com- 
ply with  all  technical  rules.  On  the  question  now  under  review, 
his  attitude  and  that  of  the  court  were  identical,  and  that  was 
that  the  facts  sought  to  be  proven  were  wholly  irrelevant. 

In  reviewing  a  capital  case,  we  must  be  satisfied  that  a  fair 
trial  has  been  had,  and  when  we  can  see  that  the  case  has  been 
tried  and  submitted  to  the  jury  upon  an  erroneous  theory,  pre- 
judicial to  the  accused,  and  which  had  a  controlling  influence 
upon  the  trial  and  the  result,  we  ought  to  r^ard  the  principle 
which  has  been  decided,  rather  than  the  concrete  form  in  which 
the  question  arose  and  became  a  pradical  one  at  the  trial,  and 
should  not  be  astute  to  seek  for  some  technical  ground,  not  urged 
upon  the  trial  or  here,  to  sustain  the  ruling.  Upon  an  exami- 
nation of  the  whole  record,  it  is  plain  that  the  case  was  tried  upon 
the  theory  that  the  relations  of  the  parties,  prior  to  the  morning 
of  the  homicide,  had  no  bearing  upon  the  question  of  deliberation 
and  premeditation,  and  that  was  the  principle  upon  which  the 
evidence  referred  to  was  ^'^  excluded.  This  will  be  made 
plainer  by  reference  to  the  charge  of  the  learned  recorder  to  the 
jury.  In  submitting  this  vital  question,  he  used  the  followin*' 
language:  'TTou  are  not  called  upon  to  perform  a  miracle,  bv 
transferring  your  intelligence  back  to  the  26th  of  April;  when  this 
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defendant  is  alleged  to  have  committed  the  deed  charged.  You 
are  only  called  upon  and  expected  to  determine,  by  your  verdict, 
,  what  was  the  condition  of  the  defendants  mind  at  that  time,  and 
f  the  only  way  in  -which  you  can  determine  euch  condition,  and 
the  only  way  known  to  law  and  to  reason,  is  by  the  acts  of  the 
defendimt  at  that  time,  and  by  those  acts  and  from  those  acts 
you  may  infer  the  operations  of  this  defendant's  mind.  That  is 
the  only  method  known  to  human  wisdom  and  intelligence,  and 
that  is  the  method  by  which  yon  must  be  goyemed/' 

Here  the  learned  court  stated  the  rules  by  which  the  jury  were 
to  be  goyemed  in  determining  the  condition  of  the  defendant's 
mind  at  the  time  of  inflicting  the  wound  that  caused  the  death. 
That,  of  course,  included  her  ability  to  reason,  think,  and  re- 
flect and  her  general  power  of  volition,  and  they  were  inntructed 
that  there  was  but  one  method  known  to  the  lawand  to  reason  and 
human  wisdom  for  ascertaining  that  condition  and  determining 
these  questions,  and  that  was  by  considering  her  act  at  the  time. 
These  instructions  excluded  from  the  consideration  of  the  jury 
all  the  facts  and  circumstances  preceding  the  homicide,  and  of 
which  that  act  was  but  the  culmination.  This  part  of  the  charge 
renders  the  ruling  excluding  the  corroborating  proof  intelligible, 
bnt  we  think  that  both  the  ruling  and  the  charge  were  in  these 
respects  erroneous. 

There  is  another  portion  of  the  charge  whidi  is  intimately  re- 
lated to  the  questions  under  consideration.  In  speaking  of  the 
relations  of  the  parties  and  the  credibility  of  the  defendant,  the 
court  said:  ''On  another  phase  of  this  case,  it  is  but  proper  for 
me  to  say  that,  in  this  narration,  which,  if  true,  would  put  Ca- 
taldo  in  a  bad  and  an  unenviable  h'ght,  but  one  being  has  given 
the  narration,  and  that  is  the  defendant.  She  is  vitally  inter- 
ested ^'^  in  this  case;  and  it  is  for  yon  to  say  whether  a  de- 
fendant, dtuated  as  this  defendant  is,  had  a  motive  in  testifying 
as  she  did;  because  it  may  be  fairly  claimed  that  the  rule  of 
action  and  conduct  among  men  is,  that  they  are  expected  to  as- 
sume the  greater  part  of  the  responsibility  for  such  acts.  It  is 
for  yon,  in  consideration  of  the  motives  that  may  actuate  this 
defendant,  to  consider:  1.  Being  a  woman,  whether  she  would 
have  a  motive,  from  the  instinct  of  delicacy,  which  is  inherent  in 
the  eex,  to  palliate  her  own  conduct,  by  throwing  all  the  blame 
upon  Cataldo;  and  2.  Whether  she  would  have  a  motive  in  so 
testifying  to  affect  your  verdict,  in  order  to  escape  the  Inti- 
mate consequences  of  her  act.** 

When  the  court  had  ruled  that  the  statement  of  the  defendant 
did  not  need  corroboration,  this  portion  of  the  charge  might  well 
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hare  been  omitted.  The  jury  were  permitted  to  reject  her  testi- 
mony, although  proof  to  corroboorate  her  had  been  excluded  on 
&e  ground  atated.  It  would  seem  to  be  dear  that  either  Qie  rul- 
ing or  the  charge  ia  wrong.  The  primary  error  doubtless  waa 
in  refusing  to  permit  her  counsel  to  strengthen  and  reinf oroe  her 
narratiye,  or  any  material  part  of  it>  in  any  way  that  he  could. 
Had  he  been  allowed  to  do  that,  this  passage  in  the  charge, 
though  the  language  is  strong  and  quite  unfavorable  to  the  de- 
fendant, under  all  the  circumstances,  could  be  defended  as  em- 
bodying no  legal  error.  In  speaking  of  the  refusal  of  the  de- 
ceased, at  the  time  of  the  homicide,  to  marry  the  defendant,  the 
court  said  to  the  jury,  in  substance,  that  this  refusal  was  nothing 
new,  and  whateyer  effect  it  had  upon  her  mind  most  haye  been 
produced  before  that  day,  and  then  proceeded  as  follows: 

'^She  was  living  with  him  at  the  time  in  meretricious  inter- 
course. It  was  a  mode  of  life  condemned  by  sound  public  morals. 
Under  the  law  of  our  state,  however,  it  is  not  criminal;  but  that 
it  was  an  immoral  condition  of  life  cannot  and  will  not  be  dis- 
puted. This  defendant,  with  her  father  and  mother  living  in  this 
city,  left  her  father  and  mother's  house,  without  a  word  of  no- 
tice, and  voluntarily  went  to  live  with  the  deceased  in  this  mere- 
tricious life.  You  must  draw  a  line  ^^  of  distinction  between 
13ie  woman  who  parts  with  her  honor  upon  a  solemn  proniise  tc 
marry  and  the  woman  who  parts  with  her  honor  without  a  sol 
emn  promise  to  marry  on  the  part  of  the  man,  and  who  con- 
tinues to  surrender  her  person  to  him  at  his  will,  breaks  «way 
from  the  moorings  of  her  home,  and  goes  to  live  with  him  as  his 
mistress.'* 

We  think  that  this  part  of  the  charge  was  clearly  erroneous.  It 
was  the  province  of  the  jury  to  determine  whether  the  refusal  of 
the  deceased,  at  the  time  of  the  homicide,  to  perform  hie  prom- 
ise, and  the  exasperating  form  in  which  the  refusal  was  made,  or 
expressed,  had,  for  the  time  any  effect  upon  her  mental  condi- 
tion OT  not  The  words  that  the  deceased  then  uttered  may  have 
extinguished  the  last  ground  of  a  lingering  hope,  end  suddenly 
revealed  to  her  mind  her  real  situation.  What  was  then  said, 
taken  in  connection  with  the  preceding  events,  were  causes  w!hieh 
are  sometimes  known,  and  may  reasonably  be  supposed,  to  oper- 
ate powerfully  upon  the  human  mind,  and  the  statement  that 
they  could  not,  coming  as  it  did  from  the  court,  amounted  to 
something  more  than  a  mere  expression  of  opinion,  even  if  that 
were  permissible  upon  such  a  vital  question.  It  was  an  instruc- 
tion as  to  the  force  and  effect  of  the  evidence.  But  this  part  of 
the  charge  was  open  to  a  still  more  serious  objection.  It  suggested 
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to  the  J1117,  and  sabBiitted  for  their  consideration^  a  theory  of  the 
fflfcts  which  had  no  foundation  in  the  eridence  aa  it  appears  in 
the  i«cord«  It  conld  not  be  found  npon  any  fair  or  jnat  conafamc- 
tion  of  the  evidence  that  the  defendant  yolnntarily  parted  with 
her  honor  without  a  solemn  promise  of  ma^iiagey  or  surrendered 
her  person  to  the  deceased  to  become  his  mistress.  The  testi- 
mony  shows  that  there  was  in  fact  such  a  piromise  preceding 
these  relations.  It  is  quite  dear  npon  the  evidence  in  the  record 
that  i»  obtained  possessi(m  of  her  person  and  accomplished  his 
purpose  by  means  of  that  promise,  and  ot  a  series  of  falsehoods 
and  fraudulent  devices  of  the  most  atrodous  diaracrter.  It  was, 
at  least,  an  open  question  whether  her  disgrace  and  dishonor  were 
not  effected  by  the  use  of  some  drug  whidi  he  had  administered 
to  her  for  the  purpose  of  *^  overcoming  her  mental  and  phys- 
ical powers  of  resistance.  If  her  testimony  is  to  be  believed— and 
it  must  be  remembered  that  the  learned  recorder  ruled  that  it 
needed  no  corroboration — she  was  decoyed  into  the  rooms  on 
Thirteenth  street  under  the  false  pretense  of  an  immediabe  mar- 
riage, and  if  she  iremained  there  with  him,  bb  she  did,  in  the  hope 
that  it  would  be  fulfilled,  for  a  month  prior  to  the  killing,  in  or- 
der to  hide  her  disgrace  or  retrieve  her  honor,  or  in  some  way 
disentangle  herself  from  the  situation  in  which  she  was  placed^ 
her  conduct  fell  far  £/hort  of  voluntarily  contnurtrng  meretri- 
douB  relations  with  the  deceased.  These  remarks  of  the  court 
upon  this  feature  of  the  case  were,  as  it  seems  to  us,  quite  mis- 
leading, and  could  scarcely  fail  to  have  an  unfavorable  effect 
upon  the  jury. 

The  attention  of  the  court  was  plainly  directed  to  these  quas- 
•tiaiia  at  the  dose  of  the  charge,  and  th^  were  made  the  subject 
of  exception,  but  there  was  no  attempt  to  modify,  explain,  or  xe^ 
tract  what  had  been  said. 

The  defendant  was  subjected  to  a  protracted  cross-examina- 
tion, in  which  the  same  question  was  repeatedly  asked  and  an- 
swered, frequently  by  the  suggestion  and  direction  of  the  court. 
We  wiU  not  refer  to  the  numerous  inddents  which  the  record 
disdoees  in  the  course  of  this  examination  by  the  prosecuting 
officer  and  the  court,  further  than  to  say  that  we  are  wholly 
unable  to  percdve  any  such  element  of  improbability  in  her  di- 
rect narrative,  or  any  such  danger  to  the  cause  of  justice  to  be 
apprehended  from  her  statements,  as  to  warrant  such  a  wide  and 
unusual  departure  from  the  ordinary  and  usual  methods  long 
sanctioned  for  the  examination  of  witnesses  in  courts  of  justice. 
But  the  most  important  feature  disclosed  by  this  part  of  tiio 
tnal  is  the  manner  in  which  the  testimony  thus  elidted  was  sub* 
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mitted  to  the  jury.  In  order  to  get  a  clearer  yiew  of  the  action 
of  the  court  in  that  respect^  it  is  necessary  to  present  at  least  a 
small  part  of  the  testimony  on  her  cross-examination  by  the  as- 
siataut  distriot  attorney^  which  is  copied  from  his  brief  in  this 
court.  After  stating  several  times  that  the  immediate  cause  of 
the  act  was  what  ^^  the  deceased  said  to  her  about  the  hogs 
marrying  her,  the  examination  continued  as  foUows: 

'^Q.  Well^  now.  Miss  Barberi,  I  want  you  to  tell  me,  honestly 
and  truthfully,  why  you  killed  Cataldo?  A.  I  didn't  want  to 
kill  him. 

*'Q.  Well,  why  did  you  kill  him?  A.  It  was  not  my  inten- 
tion to  kill  him,  but  I  was  in  a  state  of  terrible  agitation  in  that 
moment.  I  did  n't  see  myself  what  I  was  doing,  end  when  I 
heard  that  ejaculation,  that  word  ^ogs,'  I  nearly  lost  conscious- 
ness, and  I  did  n't  know  what  I  did. 

"Q.  Now,  what  did  you  cut  his  throat  for?  A.  I  didn't 
know,  and  I  did  n't  see  what  I  did.  I  was  in  a  state  of  terrible 
exasperation,  because  he  had  insulted  me  atrociously;  and  I 
wanted  to  get  married.    I  did  n't  know  what  had  become  of  me. 

"Q.  Why  did  you  cut  Cataldo's  throat?  A.  For  God'a  sake, 
I  don't  know  what  I  have  to  say,  I  already  said. 

"Q.  Why,  Miss  Barberi,  did  you  cut  Cataldo's  throat?  A. 
Because  I  lost  consciousness,  and,  physically,  my  eyesight,  in  the 
moment  that  I  heard  him  say  that  a  hog  may  marry  me. 

"Q.  Why  did  you  cut  Cataldo's  throat?  A.  It  was  not  my  in- 
tention to  kill  him.  It  was  in  the  moment,  an  irrepressible  mo- 
ment, and  I  followed  the  impulse  of  rage,  when  I  heard  that  a 
pig  had  to  marry  me. 

"Q.  Now,  I  will  ask  the  question  once  more:  Why  did  you 
cut  Cataldo's  throat?  A.  I  never  believed  that  he  would  die.  I 
never  thought  to  kill  him." 

Making  every  allowance  for  the  strong  temptation  to  color 
the  narrative,  which  is  alwajrs  present  to  a  witness  under  such 
circumstances,  and  for  what  it  may  have  gained  or  lost  in  the 
translation,  still  it  could  not  be  said  that  there  was  no  evidence 
to  sustain  the  theory  that  the  act  was  not  preceded  by  delibera- 
tion or  premeditation.  There  can  be  no  reasonable  ^'^  doubt 
that  the  situation  in  which  she  had  been  placed  and  the  disgrace 
attending  it  was  the  constant  subject  of  her  thoughts  during  the 
preceding  month,  and  may  have  preyed  upon  her  mind.  In  this 
state  of  agitation,  she  confronted  the  deceased  in  the  saloon,  and 
the  insulting  refusal  may  have  been  the  spark  that  produced  the 
explosion.  It  was  not  impossible,  under  all  the  circumstances,  to 
take  that  view  of  the  case.    At  the  very  least,  the  defendant  was 
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entitled  to  huTe  tlie  quesfiooi  fairly  rabznitted  to  the  jury^  and 
•we  think  it  was  not  for  leaBons  already  stated,  and  for  the  fur- 
ther reason  that  the  learned  recorder,  in  effect,  told  the  jury  that 
there  was  no  eTidence  to  warrant  the  inference.  In  speaking  to 
this  point,  he  said: 

'?oa  will  see  that  the  killing  was  not,  so  far  as  this  eyidenoe 
ahows,  a  sudden  act  of  retaliation  or  revenge^  or  resistance  for  an 
outrage  upon  her,  or  for  a  forcible  trespass  upon  the  person  of 
this  defendant  The  killing  was  not  the  result,  so  far  as  the 
eyidence  shows,  of  a  single  refusal  to  marry  her  upon  the  part 
of  CatalSo.  If,  as  it  is  claimed,  that  this  refusal  of  his  produced 
a  whirlwiad  of  passion  in  this  defendajit,  and,  as  a  result  of  that 
whirlwind  of  passion,  she  killed  Cataldo,  you  must  bear  in  mind 
that  he  had  been  promising  this  marriage  from  the  day  on  which 
she  went  with  him  into  the  house  of  assignation  as  a  free  agent 
and  of  her  own  accord;  and  his  repeated  promises  necessarily 
brought  repeated  disappointments.  So  that  it  was  not  the  first 
time  she  was  disappointed,  because,  according  to  her  own  story, 
the  times  of  her  disappointment  went  into  high  numbers/' 

Apart  from  the  very  objectionable  remark,  in  which  the  de- 
fendant is  represented  to  the  jury  as  having  accompanied  the  de- 
ceased ^^into  the  house  of  assignation,  as  a  free  agent  and  of  her 
own  accord,**  which,  upon  the  evidence,  was  not  correct  in  point 
of  fact,  as  already  shown,  the  substance  of  the  charge  was,  that 
there  was  no  evidence  that  the  act  was  the  result  of  a  sudden  im- 
pulse. That  was  the  very  question  that  the  jury  had  to  decide, 
and  the  strong  expression  of  opinion  upon  such  a  question,  even 
if  it  was  nothing  more,  *^®  was  calculated  to  midead  the  jury 
and  exceeded  the  limits  which  this  court  has  ever  sanctioned, 
or  ought  to  sanction,  for  judicial  comment  upon  the  character 
and  effect  of  evidence. 

The  court  warned  the  jury  in  very  emphatic  language  and  in 
various  forms  against  rendering  any  verdict  in  the  case  which 
should  in  anydegree  be  based  upon  sympathyf or  the  defendant  on 
account  of  her  sex,  which,  of  course,  was  correct  as  within  his  pow- 
ers and  discretion.  But  this  was  followed  by  a  long  argument  to 
show  that  women  in  general  are  by  nature  capable  of  protecting 
their  honor  and  defending  their  virtue,  the  plain  tendency  of 
which  was  to  leave  in  the  minds  of  the  jury  the  impression  that, 
after  all  the  defendant  may  have  been  equally  or  more  to  blame 
for  what  had  occurred,  prior  to  the  day  of  homicide,  than  the  de- 
ceased, and  thus  to  excuse  or  palliate  his  conduct.  The  recorder 
concluded  that  branch  of  the  charge  with  the  following  proposi- 
tion: 'Mature  has  so  ordained  the  sexes  that  woman  is  gifted,  in 
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a  particiilar  way,  with  greater  caution  and  more  reserve  force  and 
power;  while  man  is  gifted  in  a  different  way;  and  while  he  may 
pay  his  court  and  attentions,  yet  nature  has  fitted  and  equipped 
her  in  auch  a  way  that  she  is  better  qualified  to  resist  than  man." 

The  suggestion  that^  according  to  certain  natural  lawa,  wo- 
man is  better  qualified  to  resist  than  man  was  departing  far  from 
the  real  question  in  the  case,  and,  moreover,  was  incorrect  in 
point  of  fact,  according  to  common  experience.  When  that  part 
of  the  charge  is  all  read  together,  it  is  apparent  that  matters 
were  discussed  that  are  scarcely  within  the  range  of  the  pioofa 
in  such  a  manner  as  to  operate  to  the  prejudice  of  the  defendant 
with  the  jury. 

Those  portions  of  the  charge  are  also  fairly  ooyered  by  excep- 
tions, and,  eyeni  if  fiiey  are  not,  an  erroneous  statement  of  the 
law,  or  improper  eomments  upon  fa^ts  or  the  endence  bearing 
upon  them,  may  be  reyiewed  and  corrected  in  this  court  in  a 
capital  case  witiiout  any  exception,  when  it  can  be  seen  that 
they  may  have  operated  to  the  prejudice  of  the  accused. 

The  questions  already  discussed  are  sufficient  to  dispose  of  '^^ 
tiie  appeal.  The  record  discloses  other  rulings,  arising  during 
the  conduct  of  the  trial,  that  would  be  difficult,  if  not  impossible, 
to  defend.  To  review  them  all  by  attempting  to  point  out  tiidr 
bearing  on  the  issue,  and  in  what  respect  they  were  or  mi^t 
have  been  prejudicial  to  the  defendant,  would  unnecessarily  ex- 
tend the  discussion.  A  careful  examination  of  the  whole  charge 
leaves  the  impression,  from  its  general  tone  and  entire  structure, 
that  the  learned  trial  court,  in  the  elaborate  discussion  of  the 
facts  and  statement  of  the  law  in  many  important  paiticnlarB 
passed  the  line  which  marks  the  limits  of  the  judicial  function. 

From  an  examination  of  the  whole  case,  we  are  impressed  with 
the  conviction  that  the  defendant  has  not  had  a  fair  trial,  and 
that  it  should  be  submitted  to  another  jury  to  the  end  that  all 
competent  proof  may  be  given  in  the  regular  and  orderly  way, 
and  all  the  questions  presented  in  that  temperate  and  dispassion- 
ate manner,  which  is  so  important  in  the  trial  of  a  capital  case 
and  60  essential  to  the  protection  of  all  the  rights  of  the  accused. 

In  a  recent  case,  the  highest  court  of  the  land  concluded  the 
review  of  a  judgment  of  conviction  for  a  capital  offense,  where 
the  proceedings  upon  the  trial  and  the  substamce  of  the  charge 
were  much  more  moderate  and  exempt  from  objection  than  in 
the  case  at  bar,  with  the  following  pertinent  remarics,  which  are 
ajpplioable  here:  ''When  the  charge  of  the  trial  judge  takes  the 
form  of  animated  ar^ment,  the  liability  is  great  that  the  propo- 
sitions of  law  may  become  interrupted  by  digression,  and  so  in- 
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temuBgled  with  inferences  springing  from  forensio  aitlor,  tluit 
the  juiy  are  left  'without  proper  instractions^  their  appropriate 
province  of  dealing  with  the  facts  inyaded  and  errors  interreno 
which  the  porsoit  of  a  differesit  course  wonld  haye  eToided":  Al- 
lison T.  United  States,  160  IT.  S.  203. 

The  judgment  of  conviction  should  be  reversed  and  a  new 
trial  granted. 

All  concur  (Vann,  J.,  in  result). 


HOMIOIDB-PRBMEDITATION.— An  Instruction  that  omits  the 
element  of  premeditation  in  defining  murder  of  the  first  degree  is 
erroneous:  IState  v.  Johnson,  8  Iowa,  526;  74  Am.  Dec.  821.  See 
notes  to  Commonwealth  v.  Webster,  62  Am.  Dec.  787,  and  Whitefoid 
▼.  Commonwealth,  18  Am.  Dec.  778. 

HOMIOID.B  — PREMEDITATION— WHAT  IS.— Premedltatedly  Is 
properly  defined  to  mean,  "thought  of  beforehand  any  time,  however 
short":  State  v.  Landgraf,  95  Mo.  97;  6  Am.  St  Bep.  26,  and  note 
with  the  cases  coUected. 
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N  INSURANCE,  TRANSFER  OP  INTEREST.— The  fact  that  a 

member  of  a  partnership  had  transferred  his  interest  therein  to  a 
third  person  before  a  policy  of  insurance  issued  does  not  affect  the 
unconditional  and  sole  ownership  of  the  firm  in  its  real  estate,  and 
hence  does  not  avoid  a  policy  containing  a  condition  that  it  shall  be 
void,  if  the  interest  of  the  assured  shall  be  other  than  an  nncondl« 
tlonal  and  sole  ownership,  or  if  any  change  talcee  place  in  the  inter- 
est, title,  or  possession  of  the  subject  of  the  insurance. 

PAROl'NERSHIP  REAL  ESTATE  is  vested  to  the  firm,  and  an 
assignment  for  the  benefit  of  creditors,  executed  by  one  member 
thereof,  does  not  pass  any  title  to  Its  real  property,  because  it  can« 
not  be  known  until  the  partnership  affairs  have  been  eettled  and  ad- 
justed whether  the  assignee  acquired  anything  by  the  assignment. 

INSURANCE— WAIVER  BY  AGENT.— The  general  agents  of 
tnanrance  corporations  may  waive  stipulations  and  conditions  con- 
tained in  a  policy  of  insurance  with  respect  to  the  conditions  upon 
whloh  it  shall  go  into  operation,  by  delivering  it  with  knowledge  of 
the  facts,  and  receiving  the  premium. 

INSURANCE,  PROVISIONS,  PROHIBITIONS  WAIVED  BY 
AT3BNTS.— 'Restrictions  in  a  poHcy  of  insurance  against  the  power 
of  agents  to  waive  any  condition,  unless  done  in  a  particular  man- 
ner, do  not  apply  to  those  conditions  which  relate  to  the  inception 
of  the  contract,  when  It  appears  that  the  agent  delivered  it,  and  re- 
celTed  the  premium  with  full  knowledge  of  the  actual  situation. 

INSURANCE,  CHANG-E  OP  INTEREST.— A  SALE  OP  REAL 
PROPERTY  UNDER  EXECUTION,  When  the  statute  gives  the 
deblor  time  for  redemption,  and  entitles  him  to  remain  in  possession 
until  the  expiration  of  that  time,  does  not  avoid  a  policy  of  insur- 
ance containing  a  condition  that  It  shall  became  void  if  any  change. 
Other  than  by  the  death  of  the  assured,  takes  place  in  the  interest* 
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title,  or  ponesslon  of  the  subject  of  Insurance,  whether  by  l^al  pr»- 
ceas  or  iudgment,  or  by  the  Toluntary  act  of  the  assured,  or  other- 
wiae. 

Michael  H.  Gardoeo  and  Sheldon  ft  Booth,  for  the  appeUant 

T.  F.  ConiKraj,  for  the  respondent 

■®*  O'BHIEN,  J.  The  plaintifiE  recovered  upon  a  policy  of  in- 
iuranoe>  of  which  she  iras  the  assignee,  issued  by  the  defendant^ 
upon  a  building  used  as  a  store, Jannary9,1891,a2idwiiichwafi  de- 
stroyed by  fire  Maorch  31, 1891.  The  only  defenses  interposed  by 
the  answer,  which  were  proven  and  found  at  the  trial,  were:  L 
That  Wood  Brothers,  a  firm  composed  of  six  brothers,  which 
owned  the  property  and  procured  the  insurance,  had  not,  at  the 
time,  the  sole  and  unconditional  title  or  ownership  of  tlie  prop- 
erty; and  2.  That  the  property  covered  by  the  policy  had  been 
sold  upon  judgment  and  execution  against  the  firm  some  days 
before  the  loss.  The  contract  was  made  by  means  of  what  is 
known  as  tiie  standard  policy,  which  contained  the  condition 
that  it  ''shall  be  void  •  •  •  •  if  the  interest  of  the  insured  shall  be 
other  than  unconditional  find  sole  ownership,  or  •  •  •  •  if  any 
change,  other  than  by  the  death  of  an  assured,  take  place  in  the 
interest^  title,  or  possession  of  tho  subject  of  tho  insuiunoe, .... 
whether  by  legal  process  or  judgment,  or  by  tihe  voluntary  act  of 
the  insured  or  otherwise." 

With  respect  to  the  defense  first  referred  to,  it  appeared  that, 
in  the  year  1885,  one  of  the  individuals  composing  the  firm  made 
a  general  assignment  of  his  individual  property  for  the  benefit  of 
his  creditors,  and  also  of  his  interest  in  the  firm*  That  in  1888 
his  assignee  sold  whatever  interest  in  the  firm  property  that 
passed  to  him  by  the  assignment  to  a  third  party,  and  before  the 
policy  was  issued  had  accounted  and  been  discharged.  The  as- 
signee had  no  accounting  with  the  firm  in  order  to  ascertain 
what  interest  the  assignor  had,  if  any,  in  the  surplus,  if  any,  and 
no  claim  was  ever  made  upon  the  firm  for  anything  passing  by 
the  assignment.  It  appeared  by  the  proofs  and  findings  that  Um 
defendant's  agents,  who  were,  as  may  be  fairly  inferred,  gen- 
eral agents,  knew,  at  the  time  of  issuing  the  policy,  and  be- 
fore, all  the  facts  and  circumstances  •**  with  respect  to  the 
individual  assignment  and  the  transfer  of  that  interest  as  above 
atated. 

The  answer  to  the  defense,  based  npon  these  facts,  is  two- 
fold: 1.  That  since  the  title  to  the  real  estate  held  by  a  partner- 
ship is  in  the  firm,  and  not  in  the  individual  membm  of  it,  the 
transfer  of  the  interest  of  one  of  the  members,  before  the  in- 
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enrance,  liad  no  effect  upon  the  tmeonditional  and  sole  owner- 
ehip  of  tihe  firm.  That  an  assignment  hy  one  partner  of  his  share 
in  the  partnership  stock  simply  transfers  any  interest  he  may 
have  in  any  surplus  remaining  after  payment  of  the  firm  debta 
and  the  settlement  of  the  firm  accounts.  Whether  the  purchaser 
of  such  an  interest  takes  ariythingwhatever  hy  the  transfer  cannot 
he  known  until  all  the  partnership  affairs  have  been  settled  and 
adjusted:  Menagh  t.  Whitwell,  52  N.  Y.  146;  11  Am.  Eep.  683. 
The  title  to  the  real  property,  which  was  the  subject  of  the  insur- 
ance, was  in  the  partnership  firm,  and  was  not  affected  by  the  as- 
signment of  one  of  the  members.  It  still  remained  firm  prop- 
erty, since  the  assignee  had  no  interest  in  it  as  such,  and  whether 
the  sale  or  transfer  by  the  individual  member  was  anything 
more  than  a  mere  form,  or  conveyed  anything  to  the  assignee, 
must  depend  upon  the  existence  of  a  surplus  after  the  partner- 
ship affairs  are  adjusted.  It  does  not  even  appear  in  tiiis  case 
that  therewould  then  beanysurplus  to  divide, though  that  circum- 
stance cannot  be  regarded  as  material  upon  the  question  whether 
such  a  transfer  by  a  member  affects  or  changes  the  estate  or  in- 
terest which  the  firm  has  in  the  partnership  realty.  2.  That  gen- 
eral agents  of  an  insurance  company  may  waive  stipulations  and 
provisions  contained  in  the  policy  with  respect  to  the  conditions 
upon  which  it  shall  have  inception  and  go  into  operation  as  a 
contract  between  the  parties,  by  delivering  it  with  knowledge  of 
all  iihe  facts  and  receiving  the  premium,  has  long  been  settled. 
It  is  so  obviously  just  that  a  party  to  a  written  contract  should 
be  piecluded  from  defeating  it  by  asserting  conditions  and  stipu- 
lations contained  in  it  which  would  prevent  its  inception,  and 
which  he  knew  at  the  time  he  delivered  it  and  accepted  the  ben- 
efits were  contravened  *®*  by  the  actual  facts,  that  any  state- 
ment of  the  reasons  upon  which  the  rule  rests  is  no  longer  nee- 
essary.  The  principle  is  not  a  new  one,  and  it  has  not  been 
shaken  by  any  decisions  of  this  court  made  since  the  adoption 
of  the  standaid  policy:  McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y. 
889;  Forward  v.  Continental  Ins.  Co.,  142  N".  Y.  382. 

The  restrictions  (inserted  in  the  contract  upon  the  power  of 
tlie  agent  to  waive  any  condition,  imless  done  in  a  particular 
manner,  cannot  be  deemed  to  apply  to  those  conditions  which 
relate  to  the  inception  of  the  contract,  when  it  appears  that  the 
agent  has  delivered  it  and  received  the  premiums  with  fall 
howledge  of  the  actual  situation.  To  take  the  benefit  of  a  con- 
tractwith  full  knowledge  of  all  the  facts,and  attempt  afterward  to 
defeat  it,  when  called  upon  to  perform,by  asserting  conditions 
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liting  to  Uioee  facts,  would  be  to  cLaim  that  no  contract  was  mads 
and  thuB  operate  as  a  fraud  upon  the  other  pariy. 
*  It  appears  from  Uie  findings  that  on  the  20th  of  March^  1891^ 
about  ten  days  before  the  fire,  the  real  estate  which  was  the  sub- 
ject of  the  insurance,  was  sold  by  the  sheriff  iinder  an  executioa 
duly  issued  to  him  against  the  firm  and  a  certificate  of  sale  in 
due  fonn  deliyered  by  him  to  the  purchaser,  one  Aurelia  0. 
Wood,  and  the  remaining,  and  perhaps  most  important,  questioB 
ia,  wbether  this  sale  worked  such  a  change  in  the  interest,  title, 
or  possession  of  the  property  as  to  avoid  the  policy,  within  the 
meaning  of  the  conditions  to  which  reference  has  be^i  made. 
In  Walradt  v.  Phoenix  Ina.  Co.,  136  N.  Y.  376,  32  Am.  St  Bep. 
752,  we  held  that,  when  the  subject  of  the  insurance  was  per- 
sonal properiy,that  the  conditions  of  the  policy  were  not  Yiolated 
by  the  mere  levy  of  an  execution  upon  the  goods  insured.  The 
reasoning  of  that  case,  however,  plainly  leads  to  the  conclusion 
that  it  would  be  otherwise  in  case  the  levy  had  been  followed  by 
a  eale.  The  sale  of  personal  property  upon  an  execution  divesti 
the  owner  of  his  title  to  the  property  sold  and  transfers  it  to  an- 
other. But  what  was  said  in  that  case  with  respect  to  the  effect 
of  a  sale  upon  execution  applies  to  personal  property.  "^^  There 
was  no  question  in  the  case  with  respect  to  the  effect  of  a  sale 
of  real  estate,  and  nothing  was  decided  upon  that  question.  The 
effect  of  a  eale  of  real  estate  upon  execution  is  declared  by  stat- 
ute, and  no  other  effect  can  be  given  to  it.  The  judgment  debtor, 
or  his  assignee,  or  his  creditors,  may  redeem  the  same  within 
fifteen  months  thereafter,  and  the  right  and  title  of  the  judgment 
debtor  is  not  divested  by  the  sale  imtil  the  expiration  of  the  pe- 
riod for  redemption:  Code  CSv.Proc., sec.  1440.  During  that  time 
the  debtor  is  entitled  to  the  possession  and  use  of  the  rents  and 
profits.  At  the  time,  therefore,  that  the  property  in  question  wu 
destroyed  by  fire,  the  interest,  titie,  or  possession  of  the  insured 
had  not  been  changed.  The  statute  had  operated  to  postpone  the 
effect  of  the  eale  upon  the  interest,  titie,  or  possession  of  the 
owners  until  the  expiration  of  the  period  for  redemption.  In 
Browning  v.  Home  Ins.  Co.,  71  N.  Y.  608,  27  Am.  Bep.  86, 
the  policy  contained  a  provision  that  if  the  property  be  sold,  or 
transferred,  or  any  change  take  place  in  the  title  or  possession, 
then  in  either  such  case  the  policy  shall  be  void.  The  insured  en- 
tered into  a  contract  in  writing  for  the  sale  of  the  premises,  tad 
this  court  held  that  tlie  conditions  of  the  policy  were  not  violated. 
It  was  said  that  an  executory  contract  for  the  sale  of  the  property 
without  change  of  possession  did  not  work  a  breach  of  the  con- 
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diiions  against  a  sale  or  transfer  or  olmnge  in  title  or  possession. 
That  such  a  condition  applies  only  to  a  legal  transfer  whioh 
divests  the  insured  of  title  to  or  control  over  the  property. 
Before  we  could  assent  to  the  proposition  that  in  this  case 
there  wsa  a  breach  of  the  conditions  of  the  policy  by  the  sher- 
iff's 0ale,  we  would  be  compelled  to  OYcrrule  numerous  cases  in 
this  court  which,  in  principle,  decide  otherwise:  Baley  t.  Home- 
stead Fire  Ins.  Co.,  80  N.  Y.  21;  36  Am.  Eep.  670;  Cone  t.  Ni- 
agara Fire  Ins.  Co.,  60  N.  Y.  619;  Haight  t.  Continental  Ins. 
Co.,  92  N.  Y.  51,  66;  Green  ▼.  Homestead  Fire  Ins.  Co.,  82  N. 
Y.  517. 
The  judgment  must,  therefore,  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  who  dissents  upon  the  ground  that 
the  policy  was  avoided  by  the  change  of  interest  effected  by  the 
salo  of  the  property. 

PAKTNEItSHIP— GBNBBAIi  ASSIGNMENT  BY  ONB  PART- 
NlfiR.— One  of  seyeral  partners  has  no  authority,  without  the  con- 
sent of  the  other  partners,  to  nuike  a  general  assignment  of  the  firm 
property  for  the  benefit  of  creditors:  Shattuck  ▼.  QhancUer,  40  Kan. 
ilB;  10  Am.  "St.  Rep.  227,  and  note.  An  assignment  by  one  partner 
of  his  property  for  the  benefit  of  creditors  does  not  convey  proper^ 
of  the  partnership  nor  any  right  to  the  possession  thei^of :  Van 
Kluck  y.  HammeU,  87  Mich.  590;  24  Am.  St.  Rep.  182,  and  note. 

PARTNERSHIP  REVALTY-OONVEYANiCB  BY  ONE  PARTNER. 
At  law,  as  we  have  seen,  the  partners  are  tenants  in  common  of 
their  realty.  Each  can,  therefore,  conyey  his  undiylded  interest,  and 
neither  can  conyey  any  part  of  the  Interest  of  his  copartners:  Ex- 
tended note  to  Goldthwaite  t.  Janney,  48  Am.  St  Rep.  74. 

INSURANCE-WAIVER  OP  C50NDITIONS  BY  OENERAIi 
AGENT.— A  condition  in  a  policy  of  insurance  Is  waiyed  by  the  issu- 
ing of  such  policy  by  a  general  agent,  who  at  that  time  knows  of, 
and  assents  to,  facts  which  constitute  a  breach  of  such  condition: 
Kruger  t.  Western  etc.  Ins.  Co.,  72  Gal.  91;  1  Am.  et.  Rep.  42,  and 
note.  A  policy  of  insurance  can  be  modified  or  a  condition  therein 
waiyed  by  parol,  by  the  general  agent  of  the  Insurance  company: 
German  Ins.  Co.  y.  Gray,  43  Kan.  497;  19  Am.  6t  Rep.  150,  and  note. 
See,  also,  the  note  to  Menk  t.  Home  Ins.  Co.,  9  Am.  St.  Rep.  108. 

INSURANCE-CHANGE  OF  INTEREST— EXECUTION. -A  leyy 
of  execution  on  Insured  property  is  not  an  alienation  ayoldlng  the  in- 
surance, wihere  a  right  of  redemption  stlH  remains  in  the  assured: 
Note  to  Walradt  t.  Phoenix  Ins.  Oo^  82  Am.  Et  Bep.  788. 
an.  bk.  bv..  VOb  ui  —  47 
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[14»  Nkw  Yobk,  48a] 

BBNBVOLBNT  INSURANGB  ASSOCIATIONS.— Under  the  by- 
law! oi  an  association  eirtitling  a  member  to  recover  a  stated  siim 
when,  by  reason  of  accident  or  disease,  he  becomes  permanently  dis- 
abled from  following  his  usnal  or  some  other  occupation,  he  la  not 
precluded  from  recoYery  where  he  has  been  injured  so  as  to  l>e  imaUe 
to  pursue  his  ordinary  occupation,  though  not  incapacitated  from  pur- 
suing another  occupation  in  which  his  wages  are  much  inferior,  and 
which  requires  for  its  duties  much  less  physical  or  mental  ability* 

M.  W.  Van  Auken,  for  tlie  appeUaat. 

W.  R  O'Neill^  for  the  regpondenl 

^^  HAIGHT,  J.    This  action  was  brouglik  to  leooTer  the 

sum  of  fifteen  hundred  dollars  upon  a  certificate  of  membeisliip 
issued  to  plaintiff  by  the  defendant^  a  duly  incorporated  domestic 
insurance  association.  Under  the  by-laws^  he  is  entitled  to  recoT- 
er  that  Bum^  when^  by  reason  of  disease  or  accident,  he  becomes 
permanently  disabled  from  following  his  usual  or  some  other  occu- 
pation. The  plaintiff's  usual  occupation  was  iSiat  of  a  railroad 
brakeman,  and  while  in  the  discharge  of  his  duties  as  such  he  was 
pushed  from  his  oar  by  a  tramp,  and  so  seyerely  injured  that  am- 
putation of  one  of  his  legs  became  necessary.  His  injury  has 
disabled  him  to  such  an  extent  ^^^  that  he  can  no  longer  pursue 
his  usual  occupation.  For  seyeral  months  he  was  out  of  em- 
ployment, but  of  late  has  been  engaged  in  watching  a  milk-car 
at  Weehawken^  but  at  much  lower  wages. 

It  is  contended  that  his  disability,  though  permanent^  is  not 
such  as  to  prevent  him  from  engaging  in  ''some  other  occupa- 
tion''; that  ''some  other"  means  any  other^  and  that,  conse- 
quently, he  has  no  cause  of  action.  Should  this  construction  be 
adopted?  If  it  is,  what  disability  must  a  member  suffer  in  order 
to  be  entitled  to  the  benefits  guaranteed  to  him  under  his  cer- 
tificate of  membership?  This  question  is  not  easily  answered. 
He  might  be  depriTed  of  both  feet  and  both  hands  and  atill  be 
able  to  sit  and  watch  a  milk-car,  and  thus  engage  in  some  other 
occupation.  Such  a  construction  would  practically  relieye  the 
defendant  from  all  liability,  for  total  disability  arising  from  ac- 
cident seldom  occurs.  The  defendant  was  organized  under  the 
act  for  incorporating  charitable,  bencTolent,  and  beneficiary  as- 
sociations. Being  charitable  and  beneyol^it  in  character.  Its 
position  of  promising  insurance,  yet  giving  none^  is  hardly  con- 
sistent We  cannot  believe  such  a  construction  was  intended. 
The  first  clause  entitled  the  member  to  receive  the  benefits  if 
from  following  his  usual  occupation;  the  second  dause- 
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pnmdeB  for  such  benefits  if  disabled  from  foUawing  eome  other 
occupatioiL  The  two  clauses  are  connected  with  the  conjunction 
''or/'  It  does  not  appear  to  us  that  the  latter  clause  was  in* 
tended  to  cut  down  or  limit  the  first  clause.  Usual  does  not 
necessarily  mean  entire  or  only.  A  member  may  be  engaged  in 
more  than  one  occupation.  He  may  have  a  usual  and  an  occa- 
sional business,  either  of  which  would  come  within  the  terms 
of  the  defendant's  by-laws.  ''Some  other  occupation''  should  not, 
for  reasons  suggested,  be  conertrued  to  mean  any  occupation,  for 
it  was  doubtless  intended  to  refer  to  some  oocupation  with  which 
the  member  was  familiaj  and  could  adopt.  If  the  occupation  re- 
ferred to  also  has  referenpe  to  one  requiring  subetaatially  the 
same  physical  and  mental  ability  of  that  in  which  he  was  usually 
engaged,  the  two  clauses  would  be  in  harmony  with  each  ^^ 
other,  and  the  meaning  intelligible.  To  our  minds,  this  con- 
struction is  more  in  accord  with  the  spirit  end  intention  of  the 
defendant's  charter  and  by-laws  than  that  proposed  by  the  ap- 
pellant. 

The  order  of  the  general  term  should  be  affirmed  and  judg- 
ment absolute  ordered  for  the  plaintiff  on  the  ataputation  with 
costs. 

An  conenr. 


INSURANCI^-ACCIDENT— LOSS  OF  BU<6INB88  TIME.— If  a 
policy  prroYldes  that,  if  an  accidental  injury  creates  a  disability,  the 
assured  shall  be  paid  a  certain  anm  per  week  for  the  Immediate,  con- 
tlnooas.  and  total  loss  of  such  business  time  as  may  result  from  sucb 
Injury,  he  is  en-titled  to  recover  if  his  injury  Is  such  that  he  loses  his 
time  hi  the  business  in  which  he  was  engaged  when  insured,  though 
there  are  other  business  pursuits  from  whdch  the  accident  would  not 
incapacitate  him:  Ponningtoc  t.  Pacific  eftc.  Ins.  Co.,  85  Iowa,  468;  89 
Am.  St.  Rep.  906.  The  plirase  "total  inability  to  laibor,"  contained 
In  the  constitution  and  by-laws  of  an  employes'  relief  association, 
means  a  total  inability  to  earn  a  liveliliood  at  any  employment,  and 
not  at  the  particular  employment  at  which  the  member  was  engaged 
at  the  thne  of  his  injury:  Baltimore  etc.  Relief  Assn.  ▼.  Post,  122  Pa. 
St  579:  9  Am.  St.  Rep.  147.  See,  also,  the  note  to  North  American 
•te.  Ins.  Co.  T.  Burrooghs,  8  Am.  Bep.  218L 
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PioKSLAY  t;.  Stabb. 

GIFT,  MISTAKE  AS  A  GROUND  OF  AVOIDING.— A  sift  In- 
tentionally made,  and  peirfected  by  dellyery,  cannot  be  aToided  on 
the  ground  that  the  donor  when  making  It  temporarily  focgot  a  bnai- 
nesa  arrangen>ent  into  which  he  had  entered  with  the  donee  and  on 
account  of  which  he  would  have  withheld  the  gift,  had  audi  arrange- 
ment been  present  in  hla  mind. 

A  GIFT  REQUIBBS  NO  OONSIDGRATION,  and  depends  upon 
no  agreement,  but  upon  the  voluntary  act  of  the  donor,  only,  and  la 
accomplished  by  a  delivery  of  the  subject  of  the  gift. 

GIFT,  CHECK  ON  BANK  AS.— The  delivery  to  the  donee  of 
the  check  of  the  donor  Is  a  valid  gift  of  the  sum  therein  named,  when 
such  cheek  is  directed  to  a  bank  having  funds  of  the  donor,  which 
he  expects  it  to  pay,  and  ^ich  It  does  pay,  on  presentation  by  the 
donee. 

Action  to  recover  a  balance  claimed  to  le  due  the  plamtiS 
from  the  defendant  for  compensation  while  in  his  employment 
The  defendant  sought  to  have  credited  to  him  the  sum  of  two 
thousand  five  hundred  dollars  which  had  been  given  to  the  plain- 
tiff in  a  check  as  a  Christmas  present  in  1889.  The  plaintiff 
had  been  in  the  service  of  the  defendant  for  several  years  prior 
to  that  date^  and  had  for  some  time  annually  received  a  present 
of  two  thousand  five  hundred  dollars.  In  April,  1889,  an  agree- 
ment was  made  between  the  parties  by  which  the  plaintiff  was  to 
receive  a  very  substantial  increase  in  his  salary,  to  commence  on 
May  1,  1889,  and  from  and  after  May  1,  1890,  he  was,  in  addi- 
tion to  such  increased  salary,  to  receive  a  commission  of  one  and 
a  half  per  cent  upon  all  sales  made  in  the  defendant's  business  in 
excess  txf  six  hundred  thousand  dollars  per  annum.  Notwithstand- 
ing the  change  in  the  relation  of  the  parties  effecited  by  this  agree- 
ment, the  defendant  on  Christmas  Eve,  1889,  handed  to  the 
plaintiff  a  check  for  two  thousand  five  hundred  dollaiB,  with  an 
expression  of  his  wishes  for  a  Merry  Christmas.  The  day  after 
Christmas  the  plaintiff  thanked  the  defendant  for  the  present 
and  also  for  a  present  given  to  plaintiff's  wife,  and  defendant  re- 
sponded, that  '*he  was  very  glad  they  were  pleased.**  Shortly 
afterward,  on  the  defendant's  attention  being  called  to  the  check 
by  his  bookkeeper,  he  directed  the  latter  to  charge  it  to  the 
plaintiff's  account  The  plaintiff  was  not  present  and  it  did  not 
clearly  appear  when  he  was  first  notified  that  the  check  had 
been  charged  to  him,  though  in  September  following  the  mak- 
ing of  the  gift,  and  at  a  later  time,  he  claimed  to  have  spoken  to 
the  defendant  about  the  charge  being  made  to  him,  and  to  have 
insisted  that  he  had  every  reason  to  suppose  it  was  a  gift    The 
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defendant^  howevery  claimed  that  it  was  a  mistake  aiising  from 
his  having  f orgatten  at  the  time  of  making  the  gift  about  the  new 
arrangement  by  which  the  salary  of  the  plaintiff  had  been  raised. 
The  referee,  however,  found  that  the  check  was  given  to  plain- 
tiff, not  on  account  of  his  salary,  but  as  a  gift  from  the  defendant, 
and  judgment  was  entered  in  favor  of  the  plaintiff  for  the  amoimt 
claimed  by  him.  This  judgment  was  affirmed  by  the  general 
term^  and  thereupon  a  further  appeal  was  taken  to  this  court. 

Delos  McCurdy,  for  the  appellant. 

William  H.  Ford,  for  the  respondent 

^^^  GRAY,  J.  This  is  a  peculiar  case.  It  is  perfectly  deal 
thst  the  defendant  intended,  at  the  time,  to  give  to  the  plaintifl 
the  Christmas  present  of  two  thousand  five  hundred  d'oUare,  and 
it  is  also  equally  clear  that,  subsequently,  he  bethought  himself 
of  the  new  arrangement,  which  he  had  made  with  respect  to  his 
clerk^s  compensation,  and  became  conscious  of  the  mistake  he 
had  committed.  Of  course,  notwithstanding  the  new  arrange- 
ment between  them,  which,  according  to  the  defendant,  was  upon 
a  basis  which  would  make  the  usual  annual  Christmas  gift  no 
longer  a  thing  to  be  expected,  there  was  nothing  to  prevent  his 
continuing  to  recognize  the  peculiar  value  to  him  of  the  plain- 
tiff's services  by  way  of  gifts  of  money.  When,  upon  the  occa- 
sion of  their  interview  on  Christmas  eve,  he  handed  the  envelope 
containing  the  check  to  the  plaintiff,  with  the  expression  of  his 
good  wishes,  there  can  be  no  doubt  that  there  were  present  the 
two  elements  necessary  to  constitute  a  perfect  gift,  viz.,  ^^'^  th« 
intention  to  give,  followed  by  a  delivery  of  the  thing  given.  The 
argument  that  the  defendant  could  not  have  intended  to  give  the 
two  thousand  five  hundred  dollars,  because  that  sum  would  then 
have  been  given  twice,  in  view  of  its  having  been  included  by 
the  defendant  in  the  new  arrangement  with  respect  to  compen- 
sation, is  not  quite  sound.  All  that  is  necessary  to  constitute 
intention,  and  all  that  we  understand,  legally  or  otherwise,  by 
intention,  is  the  design,  or  determination,  of  the  mind  and  that 
mental  condition  may  exist,  when  an  act  is  done,  irrespective  of 
the  fact  that,  were  something  else  then  recalled,  it  might  not 
have  acted  in  the  same  manner.  This  is  not  like  the  case  where 
parties  come  to  some  agreement,  in  the  belief  that  a  certain  state 
of  facts  exists,  and  money  is  paid  by  the  one  to  the  other  in  conse- 
quence thereof,  and  it  subsequently  appears  that  there  was  a  mis- 
take with  regard  to  the  facts.  Money,  when  so  paid,  is  deemed  to 
have  been  received  by  the  one  to  whom  it  is  paid  to  the  use  of  ths 
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one  paying  it.  The  mutnal  error,  which  affected  the  agreement 
between  the  x>artie8,  requires  that  they  ehoold  be  remitted  to 
their  original  rights.  In  such  a  oase^  in  equity  and  in  justice,  the 
money  does  not  belong  to  the  party  receiving  it  So  too,  if 
there  is  an  equitable  basis  for  redress,  by  reason  of  some  mistake 
of  fact  in  the  contract  due  to  the  ignorance  or  forgetfulness  of 
the  party,  equity  will  not  infrequently  intervene.  The  principle 
is,  in  such  cases,  that  there  is  not  that  consent  of  the  minds 
which  is  essential  to  the  perfect  agreement.  A  gift,  howeyer,  re- 
quires no  consideration  and  depends  upon  no  agreement,  but 
upon  the  voluntary  act  of  the  donor  only,  and  is  accomplished 
by  a  delivery  of  the  subject  of  the  gift. 

The  defendant's  silence  toward  the  plaintiff  for  months  after- 
ward, until  the  latter,  becoming  acquainted  with  the  fact  of  the 
book-keeper  having  charged  the  sum  to  his  account  in  the  books, 
had  the  opportunity  of  speaking  with  him  upon  the  subject,  is 
a  very  remarkable  fact  and  one  which  militates  against  the  de- 
fendants case  in  every  way.  The  finding  of  the  referee,  that 
there  was  a  gift  from  the  defendant  to  the  plaintiff,  is  not  only 
supported  by  the  affirmative  evidence  in  **®  the  case  given  hj 
the  plaintiff,  but  it  would  have  support  in  the  inferences  which 
might  be  drawn  from  the  strange  silence  of  the  defendant  toward 
the  plaintiff  subsequently.  Indeed,  it  is  difficult  to  see,  giving 
all  faith  to  the  defendant's  testimony  about  the  matter,  how  the 
referee  could  have  come  to  a  different  conclusion  than  he  did 
upon  the  facts.  If  the  defendant's  position  was  tenable,  that  a 
gift  under  a  mistake  invalidates  it  and  the  giver  is  at  any  time 
justified  in  setting  up  the  mistake  in  order  to  defeat  the  gift,  it 
might,  in  instances,  result  in  great  injustice,  if  not  hardship. 
The  party  receiving  an  important  gift  might  be  so  misled  by  the 
silence  of  the  other  into  believing,  not  only  that  the  giver  had 
meant  to  give,  but  that  he  had  not  repented  him  of  his  act,  as, 
in  that  belief,  to  have  spent  the  money,  or  to  have  changed  his 
mode  of  life  in  consequence.  How  was  the  plaintiff  to  know, 
after  the  gift  of  his  money  to  him,  accompanied  with  the  friend- 
ly expressions  of  the  giver,  in  the  time  that  followed,  that  he  had 
incurred  an  obligation  to  return  the  money?  It  would  be  a  very 
harsh  rule  to  lay  down,  that  a  party,  receiving  a  gift  under  the 
circumstances  of  the  present  case,  might  incur,  to  quote  the  lan- 
guage in  Haviland  v.  Willets,  141  N.  T.  62,  *'an  unknown  and 
unsuspected  obligation,  if  required,  to  return  the  fund.** 

In  answer  to  the  argument  of  the  appellant,  that  the  delivery 
of  the  donor's  check  did  not  make  a  valid  gift  of  the  eum  of 
two  thousand  five  hundred  dollars,  it  is  sufficient  to  s.  y  that  it 
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18  not  like  the  making  of  a  promise,  such  as  wiould  be  Qie  donor'a 
promissory  note,  where  the  gift  is  not  cansummated  until  the 
deliyery  of  the  thing  promised  and  remains  reyocable  until  such 
delireiy.  The  delivery  of  a  check  is  the  delivery  of  something 
^hich  represents  a  certain  sum  of  money,  which  the  drawer  of 
the  check  intends  that  the  payee  shal],  in  fact,  have.  What  the 
defendant  gave  to  the  plaintiff,  while  in  form  his  own  check, 
in  fact,  was  an  order  upon  the  bank  to  pay  to  him  the  sum  of 
money  represented  by  it.  That  the  transaction  was  complete, 
by  the  payment  of  the  check  to  the  plaintiff,  is  amply  evidenced; 
if  by  nothing  else,  by  the  very  direction  of  *^  the  defendant  to 
his  book-keeper  to  charge  its  amount  to  the  account  of  the 
plaintiff  in  his  books.  The  reasoning  of  the  referee  with  respect 
to  this  point  made  by  the  appellant  is  perfectly  satisfactory. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  O^Brien,  J.,  not  voting. 


GIFTS— CONSIDERATION.— A  gift  is  a  voluntary  transfer  of  fala 
property  by  one  to  another  without  any  consJdepatlon  therefor:  In- 
gram V.  Co>gan,  106  Cal.  113;  46  Am.  St  Rep.  221.  No  consideration 
is  necessary  to  support  gifts,  and  if  made  bona  fide,  and  there  Is  im- 
mediate delivery  of  poesession,  they  axe  good  against  the  world:  Me- 
WilUe  V.  Van  Vacter,  35  Miss.  428;  72  Am.  Dec.  12T,  and  note. 

GIFTS.— BANK  CHKCKS  AS:  See  the  extended  notes  to  Appeal 
of  Waynesburg  CoUege,  56  Am.  Rep.  253,  and  Sheedy  v.  Roaeb,  26 
Am.  Rep.  685. 


WiLHELM    V.  WiLKBN. 

(H9  Nkw  Yobx,  447.] 

A  OONVEYANCTB  BY  QUITCLAIM,  made  by  a  pnrctaser  in 
Crood  faith  for  a  valuable  consideration,  having  no  notice  of  a  prior 
mirecarded  conveyance,  vests  title  in  the  grantee  and  prevails  over 
«nch  prior  conveyance,  if  first  recorded. 

APUROHASBB  RECEIVING  A  QUITOIiAIM  DEESD  \e  en- 
titled to  be  regarded  as  a  bona  fide  purchaser,  and  to  be  protected 
against  a  prior,  but  subsequently  recorded,  deed,  especially  when  the 
etibject  of  the  deed  is  particularly  deecrlbed  reaky,  with  all  the  ap^ 
{ynrtenances,  and  all  the  right,  estate,  title,  and  interest  of  the  grant- 
or, with  an  habendum  to  the  grantee,  his  hesirs  and  assigns,  foreiver.* 
Such  a  deed  implies  that  the  grantor  professes  to  have  an  interest 
In  the  premises  which  he  could  convey. 

The  case  was  presented  upon  an  agreeid  statement  of  facts, 
from  which  it  appeared  that  the  plaintiffs  had  cantracrted  to  sell, 
and  the  defendant  to  purchase^  certain  premises^  and  that  the 
defendant  refused  to  complete  his  contract^  upon  the  ground  that 
the  plaintiffs  had  not  a  good  title.    In  1864  C.  H.  Tall  man,  then 
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being  the  owner  of  the  property  in  controTeray,  conreyed  it  to 
one  Page,  but  the  conveyance  was  left  unrecorded  until  February, 
1893.  Tall  man,  in  1889,  conyeyed  the  same  property  to  Louisa 
A.  Penfield  by  a  quitclaim  deed,  which  waa  recorded  a  few  days 
ttfter  ita  date,  and  thereafter  the  grantee  couTeyed  the  premises 
to  the  plaintiffs,  who,  at  the  time  of  the  conyeyance  to  them, 
had  no  notice  of  the  unrecorded  conyeyance  to  Tallman.  By  the 
quitclaim  deed,  the  grantor  professed  to  remise,  release,  and  quit- 
elaim  imto  the  party  of  the  second  part,  her  heirs  and  aaaigns 
foreyer,  the  real  property,  fully  describing  it,  ''together  with  aU 
and  singular  the  tenements,  heredJtamenta,  and  appurtenances 
thereunto  belonging,  or  in  anywise  appertaining,  and  the  rever- 
sion and  reversions,  remainder  and  remaindeiB,  renta,  issues,  and 
profits  thereof,  and  also  all  the  estate,  right,  tdtle,  and  interest, 
dower  and  right  of  dower,  property,  possession,  claim,  and  de- 
mand whatsoeyer,  as  well  in  law  as  in  equity,  of  the  eaid  parties 
of  the  first  part,  of,  in,  and  to  the  above-described  prennises,  and 
every  part  and  parcel  thereof,  with  the  appurtenances.  To  have 
and  to  hold  all  and  singular  the  above-mentioned  and  described 
premises,  together  with  the  appurtenances,  under  the  said  party 
of  the  second  part,  her  heirs  and  assigns  forever."  The  consider- 
ation expressed  in  the  quitclaim  deed  from  Tallmnn  to  Penfield 
was  one  hundred  and  twenty-five  dollars,  and  it  was  made  subject 
to  unpaid  taxes  and  to  tax  sales.  The  consideration  of  the  conyey- 
ance to  plaintiffs  was  one  thousand  dollars.  Tbe  question  which 
the  paities  presented  for  consideratixm  was  whether  Louisa  A. 
Penfield,  as  a  purchaser  of  the  premises  by  the  quitclaim  deed, 
should  be  deemed  a  bona  fide  purchaser  for  yalue  without  notice^ 
and,  as  such,  to  be  within  the  proterction  of  the  reooiding  act& 

Prank  A.  Bennett^  for  the  appellant 

Harry  V.  Morgan,  for  the  respondents. 

♦*®  QRAY,  J.  I  think  there  can  be  no  doubt  as  to  the  cor- 
rectness of  the  general  term  judgment  While  there  seems  to 
^^  have  been  no  decision  by  this  court  upon  precisely  such  a 
'case  as  is  here  presented,  nevertheless,  there  are  decisions  to  the 
effect  that  deeds  which  ''remise,  release,  and  quitclaim'*  are  oper- 
ative as  a  conveyance  of  land  by  wuy  of  bargain  and  sale.  Such 
are,  for  instance,  the  cases  of  Lynch  v.  Livingston,  6  N".  T.  434, 
and  Striker  v.  Mott,  28  N.  Y.  92,  which  rested  upon  the  authority 
of  the  early  case  of  Jackson  v.  Pish,  10  Johns.  456.  This  latter 
ease  did  away  with  the  strictness,  in  which  a  release  or  quitclaim 
had  been  sometimes  r^arded.    In  Sparrow  v.  Kingman,  1  N.  Y, 
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242^  it  was  assumed  in  the  opinion  that  an  ordinary  qnitclaim 
deed  might  be  used  to  pass  the  fee  to  an  estate;  so  that  whatever 
the  interest  or  estate  o{  the  grantor^  whether  that  of  tenant  for 
life^  or  years,  or  a  fee,  it  would  pass  by  such  a  conTeyaasoe.  But 
the  provisions  of  the  Bevised  Statutesshould  make  thematter  per- 
fectly dear,  '^eeds  of  bargain  and  sale  and  of  lease  and  release 
may  continue  to  be  used  and  shall  be  deemed  grants;  and,  as  such, 
shall  be  subject  to  all  the  provisions  of  this  chapter  concerning 
grants":  1  Bev.  Stats.,  sec.  142,  p.  739.  The  requirement  of  the 
Becording  Act  (1  Bev.  Stats.,  sec.  1,  p.  756)  is,  that  every  convey- 
aneeof  real  estate  shall  be  recorded  in  the  office  of  the  clerk  of  the 
county  where  it  is  situated,  and  if  not  so  recorded,  it  shall  be  void 
as  against  any  subsequent  purchaser  in  good  faith  and  for  a  valu* 
able  consideration,  whose  conveyance  shall  be  first  duly  recorded. 
Section  38  of  the  chapter  prescribes  that  ''the  term  'conveyance,' 
as  used  in  this  chapter,  shall  be  construed  to  embrace  every  in- 
iirument  in  writing  by  which  any  estate,  or  interest  in  real  estate, 
is  created,  aliened,  mortgaged,  or  assigned,  or  by  which  the  title 
to  any  real  estate  may  be  affected  in  law  or  in  equity."  The  elas- 
ticity of  the  term  "conveyance"  thus  appears  to  be  quite  suffi- 
cient to  comprehend  a  grant  by  way  of  quitclaim,  or  of  bargain 
and  sale. 

The  argument  for  the  defendant  is,  that  the  unrecorded  deed 
from  Tallman  to  Page  was  a  valid  conveyance,  and  that  Pen- 
field,  as  grantee  under  Tallman's  quitclaim  deed,  has  no  better 
***  right  to  the  possession  of  the  property  than  her  grantor  had, 
and,  as  he  had  none  at  the  time  of  the  delivery  of  the  quitclaim 
deed,  there  was  nothing  for  it  to  grant.  I  fail  to  see  the  rele- 
Tancy,  or  importance,  of  the  argument,  when  considering  the 
purpose  and  scope  of  the  recording  statute;  which  is  designed, 
obviously,  to  afford  protection  to  purchasers,  in  good  faith  and 
without  notice,  from  those  having  an  apparent  title  to  land. 
In  the  cases  in  the  United  States  supreme  court  of  May  v.  Le 
Claire,  11  Wall.  217,  232,  and  Villa  v.  Bodriguez,  12  Wall.  323, 
338,  it  was,  indeed,  suggested  that  one  who  acquires  his  title  by 
quitclaim  deed  cannot  be  regarded  as  a  bona  fide  purchaser  with- 
out notice,  and  that,  as  the  conveyance  by  such  a  deed  would  pass 
the  title  as  the  grantor  held  it,  the  grantee  would  take  only  what 
the  grantor  could  lawfully  conyey.  The  expression  of  such  an 
opinion  in  those  cases  was  unnecessary  for  their  decision,  and 
nothing  was,  in  faot,  decided  against  the  competency  of  quit- 
claim deeds  to  convey  interests  in  lands.  They  were  based  on 
the  case  of  Oliver  v.  Piatt,  3  TTow.  333;  but  that  case  did  not  ^0  to 
any  further  extent,  with  reference  to  the  question  of  the  validity 
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of  a  quitolaim  deed  as  a  conyeyance,  than  to  point  it  ont^  in  oon- 
nection  with  other  facta  in  the  case  tending  to  show  notice,  as  a 
aignificant  eircumstanee.    Mr.  Bawle^  in  his  work  on  CoveiuiDtSy 
fourth  edition,  page  35,  j-nstly  criticiaea  Oliver  t.  Piatt,  3  Hoir. 
333,  and  ohserres,  in  answer  to  the  suggestion  in  ihe  decision, 
that  a  deed  with  general  warranty  might  as  well  he  regarded  as 
a  '^significant  circumstance'';  for,  unless  there  had  been  some- 
thing wrong  about  the  title,  the  purchaser  would  not  hare  de- 
manded a  general  covenant,  and  he  must  have  intended  to  rdj 
upon  it  for  his  protection.    These  cases  and  others  in  tbe  state 
courts,  to  which  the  appellant  refers,  and  which  I  have  exomiiied, 
not  because  they  can  be  authoritative,  but  for  the  purpose  of 
investigation,  do  not  go  quite  so  far  as  the  appellant  would  have 
us  believe,  except  in  the  one  cafe  of  Marshall  t.  Roberts,  18 
Minn.  405,  10  Am.  Rep.  201,  where  a  contrary  view  of  the  ques- 
tion seems  to  have  been  taken.    The  supreme  court  of  lowa^ 
while  holding  that  a  quitclaim  deed  would  not  protect  a  pur- 
chaser ^'^  from  one  whose  title  was  tainted  by  fraud,  seems  to 
have  held,  under  the  recording  statutes  in  that  state,  that  a  pur- 
chaser acquiring  title  by  quitclaim  takes  precedence  of  one  holding 
under  a  prior  but  unrecorded  deed,  of  which  he  had  no  notice: 
Springer  v.  Bartle,  46  Iowa,  688;  Pettingill  v.  Devin,  35  Iowa, 
844.    In  the  Texas  case  of  Thorn  v.  Newsom,  64  Tex.  161,  53 
Am.  Rep.  747,  the  question  appears  to  have  been  raised,  but  it 
was  left  undetermined.    The  distinction,  however,  was  made 
there  between  a  contract  calling  for  the  sale  of  the  vendor^s  inter- 
est in  the  land,  or,  as  it  is  termed,  *'  chance  of  title,"  and  one 
calling  for  a  conveyance  of  the  land  as  distinguished  from  a  re- 
lease of  the  vendor^s  rights.    The  intimation  from  the  decision 
l8,that  if  there  was  a  conveyance  in  tended,  the  bona  fide  purchaser 
would  be  protected.    In  the  Missouri  case  of  Ridgeway  v.  Holli- 
day,  59  Mo.  444,  the  title  of  the  holder  by  quitclaim  deed  from 
the  holder  of  the  record  title  was  actually  affected,  because  of  his 
having  notice  of  facts  respecting  the  title  of  the  true  owner  of 
the  land. 

On  the  other  hand,  there  are  many  decisions  by  the  state 
courts,  to  the  effect  that  the  holder  of  the  quitclaim  deed  is  en- 
titled to  be  regarded  as  a  bona  fide  purchaser  and  to  be  protected 
against  a  prior,  but  subsequently  recorded,  deed:  Brown  y.  Ban- 
ner Goal  etc.  Co.,  97  111.  214;  37  Am.  Rep.  105;  Chapman  v. 
Sims,  53  Mi38.  154;  Cutler  v.  James,  64  Wis.  173;  64  Am.  Rep. 
603;  Shotwell  v.  Harrison,  22  Mich.  410;  Graff  v.  Middlebon,  43 
Oal.  341;  Willingham  v.  Hardin,  75  Mo.  429.  The  recording 
statutes  in  these  different  states  are  very  dmilar  to,  if  not  solh 
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stantially  the  eame  as,  the  New  York  statute;  and  the  effect  of 
the  decisions  is  to  make  a  deed  of  real  estate  by  quitclaim  aa  oper- 
ative  to  transfer  title  as  would  be  a  deed  of  bargain  and  sale, 
and  to  hold  that  the  prior  recording  of  such  a  deed  would  give 
it  a  preference  over  one  previously  executed  end  deHyered,  but 
which  was  subsequently  recorded. 

The  practice  of  transferring  title  to  real  estate  through  quit- 
claim deeds  has  noi;  been  uncommon  in  this  state^  and^  in  the 
absence  of  any  facts  creating  a  suspicion  as  to  the  transaction 
of  transfer,  there  is  nothing  especially  significant  in  the  use  of 
^^  such  a  mode  of  conveyance.  The  point  is,  what  is  effected 
by  the  deed;  and  where,  as  in  the  present  case,  the  subject  of  the 
release  and  quitclaim  is  a  certain  particularly  described  property 
with  all  the  appurtenances  and  all  the  estate,  right,  title,  and  in- 
terest of  the  grantor,  with  'habendum''  to  the  grantee,  her  hears 
and  assigns,  forever,  a  conveyance  of  the  real  estate,  within  the 
meaning  of  the  act,  is  evident.  The  terms  of  such  a  deed  im- 
ply that  Tallman  professed  to  haye  an  interest  in  the  premises, 
which  he  could  convey,  and  it  is  the  duty  of  the  court  to  so  con- 
strue a  deed,  purporting  to  convey  land  for  a  yaluable  considera- 
tion, as  to  give  effect  to  the  intentions  of  the  parties,  and  to  hold 
it  to  be  a  conveyance  of  the  land. 

I  think  the  judgment  of  the  general  term  should  be  affirmed, 
with  costs. 

All  concur. 


QUITOIiAIM  DBTED.  RIGHTS  OP  PURCHASER  BY.— A  pur- 
ehaser  by  quitclaim  deed  for  value  and  wltliout  notice  acquires  title 
as  against  a  prior  unrecorded  deed  conveying  or  affecting  real  estate, 
but  one  who  takes  by  quitclaim  deed  a  title  wliich  is  subject  to  equi- 
ties in  the  hands  of  the  frrantor  takes  subject  to  such  equities:  Eofl 
T.  Inrine,  106  Mo.  878;  32  Am.  St.  Rep.  609,  and  note.  One  holding 
under  a  quitclaim  deed  is  not  a  bona  fide  purchaser  without  notice: 
Wood  y.  Holly  Mfg.  Co.,  100  Aku  826;  46  Am.  St.  Rep.  56,  and  note. 
See,  also^  the  note  to  Reynolds  t.  Sharer,  48  Am.  St.  Rep.  88. 
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OONSTlTUTIONAXi  LAW— FIBBS,  STATUTES  IMP08IMQ 
PBBCAUTIONS  against.— The  legiBltttore  bas  power  to  enact  reg- 
ulations for  tbe  protectlcm  of  cities  and  villages  against  serious  dan- 
gers from  coiillagratlons.  It  may  directly  enact  a  code  of  regula- 
tions appUcaUe  to  exposed  localities,  or  may  InYest  mnnicipalities 
with  the  power  to  pass  ordinances  regulating  the  sub>ect. 

firb  commissioners,  rbasonablbnbss  of  regula- 
tions OF,  MAY  BE  QUESTIONED.— Though  a  board  of  fire  com- 
missioners of  a  city  Is  by  Its  charter  glyen  iK>wer  to  determine 
whether  the  use  of  property  for  the  storage  of  combustible  materials 
by  the  owner  or  occupier  is  a  menace  to  the  public  safety,  and  upon 
determining  that  the  use  made  is  dangerous,  a  penalty  Is  Inflicted 
vipon  the  person  continuing  it,  the  determination  made  by  such  board 
Js  not  conclualye,  so  as  to  preclude  one  prosecuted  for  a  penalty  from 
proving  that  the  order  made  was  unreasonable,  unnecessary,  and  op- 
Vressiye. 

MUNICIPAL  BOARDS-NOTIOB  AND  HEARING.— A  per- 
son affected  by  a  determination  of  a  board  ot  fire  commissioners  that 
the  use  made  of  his  property  is  dangerous  ts  not  exrtitled  to  notice  and 
hearing,  but  such  determination  does  not  preclude  him  from  contest- 
ing its  correctness  in  the  courts,  and  iBdiowing  that  it  Is  unreason- 
able and  uuneccesary. 

Proseeutioii  to  recover  a  penalty  of  the  defendant  for  his  ne- 
glecrt  to  obey  an  order  made  in  May,  1892,  under  the  authority  of 
the  board  of  fire  eonmussioners  of  the  fire  department  of  the  city 
of  New  York  requiring  the  defendant  to  build  a  wall  of  stone, 
brick,  or  other  fireproof  material,  not  more  than  eighteen  feet 
in  height,  around  certain  premises  in  the  dty  of  New  York,  and 
prohibiting  him  from  storing  on  such  premises  boxes  of  wood  to 
a  height  above  a  point  twelye  inches  below  the  top  of  the  wall. 
By  section  463  of  chapter  410  of  the  laws  of  1882,  commonlj 
called  the  consolidation  act,  the  board  of  fire  commissioners  and 
its  officers  and  agents  under  their  directicm,  or  the  direction  of 
either  of  the  commissioners,  are  empowered  "to  enter  any  build- 
ing or  premises  where  any  merchandise,  gunpowder,  firewood, 
boards,  shingles,  shavings,  etc.,  or  other  combustible  materials 
may  be  lodged,  and,  upon  finding  that  any  of  them  are  defective 
or  dangerous,  or  that  a  violation  of  this  title  exists  therein,  may 
deliver  a  written  or  printed  notice  containing  an  extract  from 
this  title  of  the  provisions  in  reference  thereto,  and  notice  of 
any  violation  thereof  and  notice  to  remove,  amend,  or  secure  the 
same  within  a  period  to  be  fixed  therein.''  A  neglect  or  refusal 
on  the  part  of  the  occupier  or  possessor  of  the  combustible  ma- 
terials subjected  the  offender  to  a  penalty  of  twenly-five  dollan 
and  the  further  sum  of  five  dollars  for  each  day's  neglect.  At 
tiie  trial,  the  surveyor  of  combustibles  was  sworn  as  a  witness, 
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and  testified  to  making  an  inspection  of  the  defendant's  prein- 
isea,  and  that  he  was  directed  before  going  there  to  report  against 
the  place  ^^if  they  did  not  have  a  proper  wall  around  it^  and  a 
large  number  of  boxes  were  stored  there/'  He  made  a  report, 
and  the  order  was  thereupon  made  upon  which  the  present  pros- 
ecution was  based.  The  defendant  offered  to  prove  th<e  situation 
and  surroundings  of  his  premises,  for  the  purpose  of  showing 
the  absence  of  danger  from  conflagration,  and  also  to  prove  other 
facts  all  tending  to  show  that  the  order  made  was  unreasonable, 
and  that  the  u^e  made  by  him  of  his  property  did  not  involve  any 
extraordinary  danger  from  fire.  The  evidence  so  offered  was  ex- 
eluded  on  the  ground  that  the  action  of  the  board  of  fire  com- 
missioners was  a  conclusive  determination  of  the  question,  and 
a  judgment  of  conviction  followed.  An  appeal  was  taken  by 
the  defendant  to  the  general  term  of  the  New  York  common 
pleas,  which,  reversed  the  conviction,  and  the  prosecution  there- 
upon took  its  appeal  to  this  court. 

William  L.  Findley,  for  the  appellant. 

Hector  M.  Hitchings  and  Edward  J.  Dunphy,  for  the  respond- 
ent. 

^■^  ANDREWS,  C.  J.  The  action  was  tried  and  determined 
by  the  justice  of  the  district  court  upon  the  theory  that  the  deter- 
mination of  the  board  of  fire  commissioners  that  the  use  made 
by  the  defendant  of  the  yard  of  his  premises  for  the  piling  of 
boxes  was  dangerous,  as  being  likeiy  to  cause  or  promote  a. con- 
flagration, to  the  prejudice  of  life  aud  property,  was  conclusive, 
and  not  open  to  inquiry  in  an  action  brought  for  the  penalty 
given  by  section  463  of  the  consolidation  act.  It  was  upon  this 
view  of  the  law  that  the  justice  excluded  the  evidence  offered  by 
the  defendant  to  show  that,  in  fact,  the  use  made  by  him  of  the 
yard  did  not  involve  any  unusual  risk  of  fire,  either  from  the  in- 
herent nature  of  the  property  stored  therein,  or  in  promoting 
a  conflagration  originating  on  adjacent  premises.  This,  the  jus- 
tice, declared,  he  could  not  consider^  but  was  confined  to  the 
simple  inquiry  whether  the  order  of  the  board  of  commissioners 
had  been  disobeyed. 

We  think  the  justice  erred  in  the  principle  upon  which  he  pro- 
ceeded. 

There  can  be  no  doubt  of  the  power  of  the  legislature  to  en- 
act regulations  for  the  protection  of  cities  or  villages  against  the 
aerioug  dangers  from  conflagrations.    It  is  one  of  the  subjects 
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to  which  the  police  power  of  the  state  extends,  and  thete  is  no 
one  in  the  wide  range  of  this  power  upon  which  the  l^islatoiB 
has  more  frequently  acted.  It  may  directly  enact  a  code  of  regu- 
lations applicable  to  exposed  localities^  or,  as  is  more  conunonly 
done,  it  may  invest  municipalities  with  the  power  to  pass  ordinr 
ances  regulating  the  subject  The  authority  given  in  moat  char- 
ters of  municipalities  to  the  legislatiye  body  to  fix  fire  limits,  to 
prohibit  the  erection  of  buildings  therein  of  wood  or  other  com- 
bustible materials,  the  storing  of  gunpowder  or  other  exploeiTe 
compounds  in  quantities  and  under  circumstances  hazardous  to 
life  and  proper^,  are  among  the  familiar  instances  of  ibe  dele- 
gated power.  Segulations  on  tiiis  subject  are  restrictions  of 
personal  freedom  and  the  free  use  of  properly.  But  they  are 
justified  by  public  necesaty,  and  so  are  within  the  adcuowledged 
power  of  the  legislature.  The  legislature  by  section  463  ci  the 
consolidation  act  ^'^  conferred  upon  a  subordinate  department 
of  the  city  goyemmeDit  the  power  to  determine  in  specific  cases 
whether  tiie  use  of  property  for  storage  of  combustiUe  materials 
by  the  owner  or  occupant  was  a  menace  to  the  public  safety,  and, 
upon  the  determination  of  the  board  of  commissioneirs  that  sndi 
use  was  dangerous,  authorized  an  order  to  be  made  by  the  board 
for  the  discontinuance  of  such  use  or  the  regulation  thereof,  upon 
disobedience  to  which  the  owner  or  occupant  is  subjected  to  a 
penalty.  It  is  manifest  that  if  an  irreviewable  discretion  ii 
thereby  lodged  in  the  board,  and  i3ie  citizen  is  precluded  in  a  suit 
for  the  penalty  from  contesting  the  reasonableness  of  an  order 
made,  the  board  is  vested  with  a  power  of  the  most  arbitraiy 
description,  liable  to  great  abuse,  a  power  which,  though  in  terms 
vested  in  the  board  of  commissioners,  is,  sometimes  at  leas^  as 
the  evidence  in  this  case  shows,  in  fact  wielded  by  the  subordinate 
appointees  in  the  name  of  the  department  It  would  liave  been 
competent  for  the  legislature  to  have  enacted  a  general  regnlation 
prohibitiog  the  piling  of  boxes  or  masses  of  combustible  material 
in  yards  or  open  spaces  in  the  populous  and  defined  districts 
within  a  city,  and  such  an  enactment  every  citizen  would  be  bound 
to  obey,  and,  where  sued  for  a  penalty,  it  would  be  no  defense  to 
a  party  who  had  violated  the  law  to  show  that  in  his  particular 
case,  owing  to  exceptional  circumstances,  the  regulation  was  un- 
necessary or  unreasonable.  The  wiH  of  the  legislature  would 
stand  as  the  reason  for  the  rule,  and,  being  general,  no  one,  bow- 
ever  situated,  could  escape  its  obligation,  unless  indeed  he  oould 
establish  that,  passing  beyond  the  police  power,  it  involved  aome 
right  of  person  or  property  protected  by  the  constitatioii.    Li 


Haj,  1896.]    Fjbb  Deft,  of  New  York  v.  Oilmoub.  761 

other  wordfi,  where  the  legislafaire,  in  the  exercise  of  the  police 
power,  enacts  a  r^ulation  defining  the  duty  of  citizens,  either  in 
respect  to  their  peisonal  conduct  or  i3ie  use  of  their  property, 
the  reasonableness  of  the  thing  enjoined  or  prohibited  is  not  an 
open  question,  because  the  supreme  legislative  power  has  deter- 
mined it  by  enacting  the  rule:  See  Dillon  on  Municipal  Corpo- 
rations, sec.  328,  and  cases  cited.  But  where  the  legislature,  as 
in  the  present  case,  enacts  no  general  rule  of  conduct,  but  inyests 
^^  a  subordinate  board  with  the  power  to  investigate  aiid  de- 
termine the  fact  whether  in  any  special  case  any  use  is  made  of 
property  for  purposes  of  rtorage,  dangerous  on  account  of  its 
liability  to  originate  or  extend  a  conflagration,  not  prescribing 
the  uses  which  it  permits  or  disallows,  then  we  are  of  opinion  that, 
in  Bufch  cases,  the  reasonableness  of  tbe  determination  of  the 
boards  or  of  the  order  prohibiting  a  particular  use  in  accordance 
with  such  determination,  is  open  to  contestation  by  the  party 
affected  thereby,  and  that  he  is  entitled,  when  sued  for  a  disobe- 
dience of  the  order,  to  show  that  it  was  unreasonable,  unneces- 
sary, and  oppressive.  The  general  rule  in  respect  to  the  valid- 
ity of  ordinances  of  a  municipal  corporation,  passed  under  a  gen- 
eral or  implied  authority  to  enact  ordinances  to  secure  the  wel- 
fare of  the  people  of  the  municipality,  is  that  they  must  be  rea- 
sonable^ and  are  void  if  not  so.  The  courts  do,  and  doubtless 
should,  exercise  great  oaution  in  interfering  with  the  exercise  of 
police  regulations  enacted  under  general  powers  conferred  upon 
municipal  corporations  or  subordinate  public  agents.  But  the 
public  interests  are  also  subserved  in  protecting  citizens  against 
nnnecessary,  unreasonable,  and  oppressive  regulations,  interfer- 
ing with  a  reasonable  use  of  their  property  or  their  freedom  of 
action.  It  was  not  necessary  in  this  case  that  t!be  defendant 
diould  haye  been  notified  (as  he  was  not)  of  the  inyestigation 
made  of  his  premises  by  the  appointees  of  the  fire  commissioners, 
or  that  he  should  have  been  afforded  an  opportunity  to  be  heard 
before  the  order  was  made:  Health  Department  v.  Hector  etc., 
145  N.  Y.  32;  45  Am.  SL  Hep.  579.  But  we  think  he  was  en- 
titled to  contest  in  the  action  for  the  penalty  the  reasonableness 
Off  the  order  made  and  the  fads  upon  which  it  proceeded:  Peo- 
ple ex  rd.  Copcntt  y.  Board  of  Health,  140  N.  Y.  1;  37  Am.  St 
Bep.  522;  Health  Department  t.  Hector,  145  N.  Y.  32;  45  Am* 
St.  Bep.  579;  Salem  y.  Eastern  B.  B.  Co.^  98  Mass.  431;  96  AnL 
Dec.  650. 

For  the  denial  of  tiiif  right  we  think  the  order  should  \m 
affirmed. 

An  concur. 
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BOABDS  OF  HBALTH  are  not  required  to  glre  notice  of  hearing 
to  any  person  t>ef ore  they  can  exercise  their  jnrisdlctton  for  the  pub- 
lic welfare,  unless  the  statute  under  which  they  are  auth<Mrixed  to  act 
expreMly  requires  such  notice  or  hearing:  People  ▼.  Board  of 
Health,  140  N.  Y.  1;  37  Am.  8t  Rep.  622,  and  note;  to  the  same  ef- 
fect see  Health  Department  y.  Rector,  145  N.  Y.  82;  46  Am.  St.  Rep. 
«S79« 

FIRKS-VALIDITY  OF  ORDINANCES  INTBNDBD  TO  PRB- 
VE«NT.— A  municipal  corporation  has  Inherent  power.  Independent  of 
legislatiye  grant,  to  forbid  the  erection,  and  compel  the  remaval,  of 
buildings  fonned  of  combustible  materials  within  dens^  built-up 
parts  of  a  town:  Mayor  v.  Hoffman,  29  La.  Ann.  661;  29  Am.  Rep. 
S46,  and  extended  note;  Wadleigh  y.  Oilman,  12  Me.  406;  28  Am.  Dec. 
188.  Under  a  power  **to  make  regulations  for  guarding  against  dam- 
age t>y  fire,*'  a  city  may  establish  fire  Umits  and  forbid  the  erection 
of  wooden  build! ng.s  within  ^tlhem:  Charleston  y.  Reld,  27  W.  Ya. 
681;  66  Am.  Rep.  336;  King  y.  Dayenport,  98  111.  306;  38  Am.  Rep.  89. 
A  borough  has  no  implied  authority  to  prohibit  the  erection  of  wood- 
en buildings  under  a  penalty:  Kneedler  y.  Norristown,  100  Pa.  St 
368;  45  Am.  Rep.  383.  A  city  cannot,  without  express  authority,  es- 
tablish fire  limits  and  declare  wooden  buildings  within  such  limits  to 
be  nuisances:  Rye  y.  Peterson,  46  Tex.  812;  23  Am.  Rep.  60&  See^ 
also,  the  note  to  Mayor  y.  Hoffman,  29  Adl  Rep.  847. 
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TRUST  INTE3REST,  PROCEEDING  TO  REIAOH  AND  APPLY 
TO  THE  PAYMENT  OF  DEBTS.— Under  the  statutes  of  New  Yortc. 
if  a  trust  Is  created  to  receive  and  pay  oyer  the  income  of  powmsl 
property,  an  action  may  be  maintained  by  a  judgment  creditor  of 
the  beneficiary,  after  the  return  of  an  execution  unaatisfled,  to  reach 
the  surplus  income  beyond  what  is  necessary  for  the  suitable  sup- 
port and  maintenance  of  the  cestui  que  trust  and  tiioae  dependent 
upon  him. 

JUDGMENT  CREDITOR,  WHO  IS  A.— A  JUDGMENT  FOB 
ALIMONY  in  favor  of  a  woman  makes  lier  a  Judgment  creditor  <^ 
her  former  husband,  and,  as  such,  she  is  entitled  to  avail  hera^  of 
all  the  remedies  given  by  the  statute  to  Judgment  creditors. 

TRUST  ESTATE,  ALIMONY,  ENFORCING  PAYMENT  OUT 
OF.— A  wife  in  whose  favor  Judgment  has  'been  entered  for  alimony 
may  enforce  payment  thereof  out  of  the  Income  of  personal  property 
devised  to  a  trustee  by  the  father  of  her  late  husband,  with  directions 
to  apply  the  net  income  to  the  support  of  the  eon  so  long  as  be  shall 
live. 

A  JUDGMENT  AWARDING  ALIMONT  In  a  auH  tar  &LYont, 
to  be  paid  to  the  plaintiff  for  her  future  support  and  that  of  her  chil- 
dren, makes  the  husband,  4n  effect,  a  debtor  owing  the  wtfe  the 
amount  adjudged  to  be  paid,  and  entitles  her  to  the  same  remedies 
as  any  Judgment  creditor. 

TRUST.  INCOME  OF,  DUTY  OF  HU6BAND  TO  APPLY  TO 
THE  SUPPORT  OF  HtS  WIFK— Where  a  trust  is  created  in  a  wlH, 
and  a  trustee  directed  to  pay  the  income  for  the  support  of  the  teita- 
tor*8  son,  the  wife  of  the  latter  is  included  within  the  equity  of  the 
trust,  and  will  not  he  permitted  to  starve  while  the  husband  Is  pro- 
vided for;  and  if  a  decree  has  been  entered  against  him  prorkliflf 
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tbat  he  shall  pay  her  aUmony,  a  court  of  equity  may  direct  the  trus- 
tee to  pay  orer  to  her  the  surplus  at  the  Income  already  accumulated, 
and  also  to  make  therefrom  such  payments  as  shall  thereafter  accrue 
and  be  necessary  to  satisfy  the  decree  for  alimony.  The  whole  of 
the  trust  Income  may  be  taken,  leaving  none  for  the  huiAmnd,  If  It 
appears  that  he  has  other  estate  ample  for  his  support 

TB.UST  INCOME,  APPLYING  TO  THE  PAYMENT  OF  AM- 
MONY.— A  judgment  directing  the  Income  of  a  trust  In  favor  of  a 
husband  to  be  applied  to  the  payment  of  alimony  to  his  wife,  due  and 
to  become  due,  should  not  deprive  him  of  his  support  out  of  such 
fund.  If  it  ^K>uld  become  necessary  for  him  to  have  recourse  thereto, 
and  though  be  at  the  time  has  a  large  estate  and  ainple  means  of  sup- 
port therefrom*  he  should  not  be  deprived  of  the  right  to  apply  to  the 
court  at  any  future  time  for  leave  to  share  In  such  Income. 

S.  P.  Nash  and  Gerrard  Irvine  Whitehead^  for  the  appellairtB. 

F.  B.  Candler,  for  the  reepondenl 

"»  HAIQHT,  J.  This  action  was  brought  to  obtain  a  judg- 
ment applying  the  accumulated  income  of  a  trust  estate  created 
for  the  benefit  of  the  defendant,  William  B.  Wetmore,  in  satis- 
faction of  the  plaintifPs  judgment  for  alimony  due,  and  whidi 
may  accrue  to  her  in  the  future. 

The  plaintiff  was  his  wife,  and  on  the  first  day  of  April,  1892, 
obtained  a  judgment  of  absolute  divorce  in  the  supreme  court 
which  required  him  to  pay  her  as  alimony  the  sum  of  three  thou- 
sand dollars  per  year,  and  the  further  sum  of  one  thousand  dol- 
lars per  year  for  each  of  her  three  infant  children  until  they 
should  respectively  beoome  of  age.  To  secure  such  payments, 
he  was  required  to  give  a  bond  in  the  penal  sum  of  fifty  thousand 
dollars,  with  two  sufficient  sureties.  At  the  time  of  entering  the 
judgment  he  resided  in  the  city  of  New  York,  but  shortly  there- 
after removed  to  the  state  of  New  Jersey,  and  ever  since  has 
remained  absent  from  this  state,  and  has  not  given  the  bond  re- 
quired by  the  judgment,  nor  paid  any  of  the  alimony.  After  the 
sum  of  four  thousand  five  hundred  dollars  of  the  alimony  had  be- 
oome due  and  payable,  a  judgment  was  entered  against  him  in 
favor  of  the  plaintiff  for  that  amount,  on  which  an  execution  was 
issued  and  returned  unsatisfied.  Proceedings  were  then  insti* 
tuted  to  sequester  his  property  found  within  the  state,  but  none 
was  discovered,  and  all  attempts  to  collect  the  alimony  due,  either 
by  action  or  proceedings,  faQed:  Continental  Trost  Co.  v.  Wet- 
more,  67  Hun,  9. 

^^^^  After  exhausting  the  remedies  given  the  plaintiff  by  law, 
this  action  was  commenced,  and  the  chief  question  brought  up 
for  review  is  as  to  the  jurisdiction  of  the  court  to  award  the 
judgment  appealed  from.  It  is  claimed  that  it  subverts,  and  in 
effect  abrogates,  the  provisions  of  the  will  of  Samuel  Wetmors^ 

Am,  8k  Kip.,  Yql,  LlL—i^ 
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made  for  the  support  of  his  eon^  the  def endsnt^  Williiim  B.  Wet- 
iiK)re. 

Samiiel  WetxxMire  was  %  resident  of  the  city  of  New  Yoric^  ttkd 
on  the  sixth  day  of  March,  1885,  died,  leaying  a  last  will  and  tes- 
tamenft,  in  w'hich,  amoiog  otiher  things,  he  gaye  and  bequeathed 
to  his  ezectttoiB  one  hundred  thousand  dollais  upozi  trust,  to 
keep  the  same  invested  and  collect  the  profits  therefrom,  and  to 
apply  the  net  income  from  time  to  time,  as  it  should  accrue,  to 
the  use  of  his  son  so  long  as  he  shall  live.  By  the  e3g;^hlh  clause 
of  his  will,  he  directed  that  ''no  person  for  whose  benefit  any 
trust  k  hereby  created  shall  haye  power  to  anticipate  or  to  dis- 
pose of  any  income  directed  to  be  paid  or  applied  to  the  use  of 
such  person  until  the  same  ahall  have  fully  aocrued  and  be- 
come payable  to  such  heir,  and  the  trustees  of  said  respeciiye 
trustB  are  empowered  and  requested  to  disregard  and  defeat 
eyery  assignment  or  other  act  in  contmyention  of  this  dause 
in  my  will/'  By  the  ninth  dause  he  proyided:  '1  declare  that 
this,  my  will,  and  every  part  thereof,  is  made  with  xef erenoe  to 
the  present  existing  laws  and  statutes  of  the  state  of  New  Yofk 
relating  to  trusts  and  trust  estates  and  the  disposition  of  per- 
sonal estates  by  will  or  legal  distribution,  and  without  regard  to 
the  laws  and  regulations  of  any  state  or  countory  where  I  may 
happen  to  be  at  the  time  of  my  decease,  or  where  any  portion 
of  my  estate  may  be  situated/' 

Section  57  of  the  Revised  Statutes,  with  reference  to  uses  and 
trusts,  provides  that  'Vhere  a  trust  is  created  to  receiye  "Qie 
rents  and  profits  of  lands,  and  no  valid  direction  for  aocumn- 
lation  is  given^  the  surplus  of  such  rents  and  profits,  beyond  the 
sum  that  may  be  necessary  for  the  education  and  support  ol&e 
person  for  whose  benefit  the  trust  is  created,  shall  be  liable  in 
equity  to  the  claims  of  the  creditors  of  such  person  '^'^  in  the 
same  manner  as  other  personal  property  which  cannot  be  reached 
by  an  execution  at  law/'  It  has  been  held  that  this  provision 
of  the  statute  is  equally  applicable  to  a  trust  created  to  receive 
and  pay  over  the  income  of  personal  property.  And  that  an  ac- 
tion  may  be  maintained  by  a  judgment  creditor  after  the  le^ 
turn  of  an  execution  unsatisfied  to  reach  the  surplus  ineome  be- 
yond what  is  necessary  for  the  suitable  support  and  maintenance 
of  the  cestui  que  trust  aud  those  dependent  upon  him:  Williams 
y.  Thorn,  70  N".  Y.  270;  Tolles  v.  Wood,  99  N.  Y.  616;  Graff  v. 
Bennett,  31  N.  Y.  9;  88  Am.  Dec.  236;  SillidE  v.  Ma^n,  S  Baik 
Ch,  79. 

Is  the  plaintiff  such  a  creditor?  As  we  have  seen,  a  judg- 
ment has  been  entered  in  her  favor  for  the  alimony  that  had 
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become  due  and  payable.  She  is,  tlierefore,  aa  to  .tbal  amount 
a  judgment  creditor,  and  as  such  entitled  to  aTail  herself  of  all 
the  remedicB  giyen  by  the  statute.  It  ia  claimied  that  this  judg- 
ment wias  inregukrly  entered.  Its  regularity  is  supported  by  the: 
general  terms:  Miller  y.  Miller,  7  Hun,  208;  Lansing  t.  LaosiDg,. 
4  Laos.  377;  Code  CiT.  Proc.,  sec.  1240. 

But  this  question  we  do  not  consider  now  before  ua  for  de- 
termination. If  the  judgment  was  entered  irregularly,  or  with- 
out authority,  the  judgment  debtor  should  ayail  himself  of  appro- 
priate remedies  to  rid  Imnself  therefrom,  for  judgments  oidinar- 
ilj  will  not  be  annulled  in  oollateral  actions  where  they  are  inci- 
dentally brought  in  question. 

Inaanmch  aa  the  judgment  entered  for  alimony  past  due  doea 
not  coyer  aH  of  the  alimony  that  has  accrued  and  ia  proyided  for 
in  the  judgment  entered  in  this  action,  it  becomes  necessary 
to  determine  the  effect  of  the  judgment  in  the  diyorce  action 
awarding  alimony  to  the  plaintiff. 

In  Homaine  y.  Chauncey,  129  K  T.  566,  26  Am.  St.  Rep.  544, 
alimony  had  been  awarded  to  an  innocent  wife  as  incidental  to 
a  decree  of  diyorce  in  her  fayor  for  her  support  and  maintenance. 
It  was  held  that  the  awarding  of  alimony  was  not  the  enforce- 
ment of  a  debt  due  to  the  wife  from  her  huaband,  but  was 
founded  upon  the  marital  obligation  of  support,  from  which  he 
was  **®  not  relieved  by  the  decree.  Its  idlowance  is  measured 
by  the  court,  and  is  made  specific.  And  whibt  in  one  sense  it 
is  the  propedy  of  the  wife,  it  is  a  specific  sum  proyided  for  a 
specific  purpose  created  by  equity,  haying  the  protection  of 
equity,  and  con^isequently  will  not  be  applied  in  the  payment  of 
debts  contracted  by  her  prior  to  the  decree.  It  wiU  thus  be 
seen  that  the  awarding  of  alimony  is  not  on  account  of  any  debt 
due  and  owing  from  the  husband  to  the  wife,  but  that  it  is 
based  upon  a  duty  deyolying  upon  the  husband  to  support  her. 
And  that  in  awarding  judgment  against  him  the  court  determines 
the  amount  necessary  for  such  support,  and  requires  the  amount 
so  fixed  to  be  paid  to  her.  His  duty  is  thus  determined.  And 
from  that  time  on  he  is,  in  effect,  a  debtor  owing  his  wife  the 
amount  adjudged  and  determined  by  the  decree.  WMlst  such 
amount  is,  in  effect,  the  property  of  the  wife,  yet  it>  being  cre- 
ated and  protected  by  equity,  cannot  be  reached  by  prior  existing 
creditors. 

The  will,  aa  we  haye  seen,  contains  no  direction  for  the  ac- 
cumulation of  surplus.  Such  surplus  oyer  and  above  that  which 
is  necessary  for  the  wipport  of  the  defendant,  William,  is,  there- 
fore^ undf^r  the  statute  made  liable  in  equity  to  the  claims  of  hia 
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crediton.  Equity  is  here  giyen  jniifldiction  to  apply  sutcii  ear- 
pliis.  And  it  appears  to  us  that  the  plaintiff  is  a  creditor  within 
the  spirit  and  intention  of  the  statute. 

The  constitution  gives  to  the  supreme  court  geneial  jurisdic- 
tion in  law  and  equity.  As  a  court  of  equity,  it  is  inveeted  with 
the  power  and  jurisdiction  exercised  by  the  ancient  court  of 
chancery  in  England  with  the  exceptions,  additions,  and  limita- 
tions created  and  imposed  by  the  constitution  and  laws  of  this 
state:  2  BeT.  Stats.,  sec.  36,  p.  173. 

The  code  contains  statutory  provisions  with  reference  to  the 
collection  and  enforcement  of  judgments  awarding  alimonj. 
It,  however,  contains  no  provision  attempting  to  limit  or  curtail 
the  powers  of  the  court  of  equity.  It  is  the  province  of  thai  court 
to  interpose  when  the  law  fails  to  afford  an  adequate  remedy: 
National  Tradesmen's  Bank  v.  Wetmore,  1£4  K  Y.  241. 

^"^  As  we  have  seen^  the  plaintiff  has  availed  herself  of  the 
lemedies  given  by  statute  without  success.  She  then  brought 
this  action  appealing  to  the  equity  powers  of  the  court  to  en- 
force her  rights.  When  she  became  the  wife  of  the  defendant, 
William,  he  undertook  to  support  and  maintain  her  during  life. 
That  du^  still  devolves  upon  him,  notwithstanding  the  decree  of 
divorce.  Being  the  guilty  party,  his  duty  is  continued,  and  is 
measured  and  fixed  by  the  decree:  BmnHine  v.  CSiauncej,  129  N. 
Y.  666;  26  Am.  St.  Rep.  544. 

At  common  law  the  husband  and  wife  were  lecogniied  as  ona 
The  married  women's  acts  have  to  some  extent  ebBnged  the  com- 
mon-law rule.  But  as  to  the  queetion  we  have  here  under  con- 
sideration their  common-law  unity  still  exists:  Beitles  v.  Nunan, 
92  N.  Y.  152;  44  Am.  Rep.  361. 

The  will  creating  the  trust  for  the  benefit  of  William  makes 
no  mention  of  his  wife.  And  yet^  owing  to  their  unity  of  person 
and  his  duty  to  support  her,  equity  will  not  permit  the  inter- 
position of  creditorB  until  there  is  a  surplus  over  and  abcyre  that 
whidh  is  necessary  for  the  support  of  himself,  his  wife,  and 
infant  children:  Williams  t.  Thom,  70  N.  Y.  270;  ToUes  v. 
Wood,  99  K.  Y.  616;  Sillick  v.  Mason,  2  Bart).  CSh.  79.       • 

Equity  will  not  feed  the  husband  and  starve  the  wife.  Neither 
win  it  f aror  the  wife  to  the  detriment  of  the  husband.  Treating 
them  as  one,  and  both  entitled  to  support  out  of  the  income  of 
the  estate,  so  far  as  creditors  are  concerned,  furnishes  a  just  ifik 
«nd  a  safe  basis  for  adjustment  where  the  question  of  snppozi 
ttises  between  themselves.  In  'Hiompsoii  v.  Thonqisoii,  62  Him, 
466,  a  trust  had  been  created  by  will  in  taror  of  tbe  ^»Am*JUnt 
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flimilar  ^o  the  one  in  qneBti(m.  The  plaintiff  was  th«  wife  of  tihe 
defendAnt,  and  had  obtained  a  diyorce  with  an  allowance  of  eight 
hundred  doUara  per  year  for  her  aupport.  That  cu^tion,  like  thia^ 
was  brought  to  compel  the  trustee  to  pay  her  alimony  out  of  the 
income  of  the  trust  estate  payable  to  her  husband.  Judgment 
was  awarded  in  her  favor^  and  the  same  waa  affirmed  in  the  gen* 
eral  term. 

In  Clinton  v.  Clinton,  L.  B.  1  Pro.  &  Div.  216,  the  »»®  court 
had  made  an  order  on  the  respondent  for  payment  of  perm^ment 
alimony  at  the  rate  of  one  hundred  and  ten  pounda  per  annum 
BO  long  aa  he  waa  in  receipt  of  a  rent  charge  of  four  hundred 
pounds  p^  annnm,  his  only  source  of  income.  The  respoudent 
had  become  a  bankrupt,  and  had  failed  to  comply  with  the  order 
of  the  court  It  was  held  i!hat  sequestration  in  general  terma 
(diould  issue  against  hie  property. 

In  Watkyufl  y.  Watkyns,  2  Atk.  96,  a  bill  was  brought  against 
the  husband  for  maintenance.  It  appeared  that  the  defendiant 
had  possessed  himself  of  the  fortune  of  his  wife  and  then  de< 
parted  the  kingdom,  without  leaving  any  proyiaion  for  her  main- 
tenance. The  decree  adjudged  that  the  interest  arising  from  the 
trust  money  lErhould  Qbe  paid  to  her  until  the  husband  returned  and 
maintained  her:  See,  also.  Head  y.  Head,  3  Atk.  295;  Colemore 
y.  Colemoane,  referred  to  therein,  and  Miller  y.  Miller,  1  AbK 
If .  C.  30. 

The  judgment  requires  the  trustee  to  pay  oyer  not  only  tiie 
surplus  accumulated,  but  that  which  shall  hereafter  accrue  in 
satisfaction  of  the  plaintifPs  allowance  for  alimony.  We  do  not 
think  the  oourt  exceeded  its  powers  in  this  respect,  or  that  the 
judgment  operates  to  annul  the  trust.  To  liold  that  a  separate 
action  must  be  brought  as  each  annual  or  semi-annual  payment 
accrued  would  be  burdensome  and  unneoeeaaiy.  The  question  ia 
analogous  to  that  disposed  of  in  the  case  of  Williams  y.  Thom^ 
70  N.  Y.  270,  in  which  it  was  held  that  the  remedy  of  the  creditor 
is  not  confined  to  ilie  aurplus  which  has  aocroed  and  accumu« 
lated  in  the  hands  of  the  trustee,  but  that  proyiaion  may  be  made 
in  the  judgment  determining  what  will  be  a  reasonable  allowance 
for  the  cestui  que  troett,  and  directing  the  application  toward  the 
payment  of  the  judgment  out  of  any  future  surplus. 

The  judgment  makes  no  proyiaion  for  the  eupport  of  the  de* 
fendanty  William.  The  trust  was  created  for  his  benefit.  He  ia 
entitled  to  his  support  ^  well  as  the  plaintiff,  and  it  is  the  duty 
of  the  court  to  properly  protect  him  in  this  respect.  But  it  is 
found  as  a  fadt  by  the  trial  court  that  at  the  time  of  the  entering 
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<tf  ili»  Judgmeui  in  the  diToroe  action  he  mm  poBsessed  "'^  of 
an  estate  in  hie  own  right  of  the  yakie  of  about  two'hnndred 
thonnnd  dolIarSy  from  whioh,  with  the  tnut  estate,  he  had  an 
income  of  about  fifteen  thousand  dollars  per  year.  That  after 
the  decree  he  removed  with  his  estate  from  the  jimsdictioii  of  tlie 
courty  and  has  continued  ever  since  to  refuse  obedience  to  its 
mandates.  The  inference  to  be  drawn  from  the  facts  is,  that  his 
income  was  suficient  to  support  him.  If  this  is  not  so,  it  was  lus 
duty,  upon  the  trials  to  have  presented  eridenoe  showing  his 
necessities. 

The  case  of  Holden  y.  Strong,  116  N.  Y.  471,  has  no  applica- 
tion to  the  question  here  presented.  In  determining  the  defend- 
ant's necessities,  we  think  the  rale  is  well  stated  in  Moultcm  t. 
de  ma  Oarty,  6  Bobt  533:  *^t  is  proper  to  consider  his  staticm  in 
life  and  the  manner  in  which  he  has  been  reared  and  educated, 
his  habits,  and  the  means  he  may  have  to  aid  in  his  support.*'  It 
is  suggested  that  his  circumstances  may  change^  and  that  in  audi 
ease  the  income  from  the  trust  estate,  or  some  portion  thereof, 
should  be  deiroted  to  his  mAdntenance.  This  is  tine,  and  in  this 
respect  we  think  the  judgment  should  be  modified.  It  permiti 
the  plaintiff  to  apply,  from  time  to  time,  for  such  ordos  at  the 
foot  of  the  judgment  bb  may  be  necessary  for  its  enforoemeDt 
And  we  thiiJc  that,  in  view  of  the  fact  that  the  judgment  appio- 
priates  the  ftiture  income  from  the  trust  estate  for  the  support  of 
the  defendant,  William's,  wife  and  children,  that  he  abo  ehould 
have  leaye  at  any  time  to  apply  for  leaye  to  share  in  such  in- 
come, or  to  modify  the  judgment  in  that  regard. 

The  judgment  should  be  modified  accordingly,  and  sb  so  mod- 
ified affirmed  witli  costs. 

All  ooncQT. 


A  OBB)I>ITOR*S  BILL  TO  BBAGH  THB  INGOMB  OF  ▲  TRT79T 
FUND  may  be  sustained  by  an  execution  creditor  or  an  assigrnee  In 
Insolvency  of  the  beneficiary,  where  a  snm  has  been  bequeathed  to 
the  trustee  up<Hi  a  trust  to  pay  the  income  oyer  to  such  beneflcfary 
during  the  term  of  his  natural  life,  although  such  trustee  Is  also 
ghren  authority,  in  addition  to  the  income,  to  pay  over  any  part  of  the 
principal  when  he  ifttall  regard  such  payment  as  wise  and  ezpedlentt 
and  demanded  by  the  necessities  of  the  beneficiaries:  Bv«ns  t.  WaJl, 
160  Mass.  104;  88  Am.  St.  Rep.  400,  and  note. 

A  JUDOMBNT  FOR  ALIMONY  IS  A  DBBT  OiF  BBCSORD  as 
BMich  as  any  other  Judgment  for  money  is:  Conrad  t.  Brerich,  60 
Oiiio  8t  476;  40  Am.  St  Rep.  670,  and  notsw 
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SOHMIDT    V.  ObBGON     GoLD   MlNINO   GoMPANY. 

MO  APPBAIi  LIBS  fK>m  a  Jodgment  to  -wblcli  the  appellant 
oonaeated. 

CGNSBNT  DBCRBB— PRESUMPTION.— Where  It  appears  in 
a  decree  that  It  wcui  entered  upon  consent  of  the  defendant,  and  it 
granta  the  rrtlef  prayed  for  in  the  complaint,  and  fixes  the  conipensa- 
tioQ  of  the  pUUntllTa  attorneys  and  of  the  referee  and  the  stenog- 
rapher, the  conaMit  of  the  plaintlfl^  thereto  will  be  preflnnned  on  ap- 
peal therefrom. 

APPBAL,  WAIVSR  OF  RiaHT  0(F.-CONSBNT  excDsea  er- 
for,  and  enda  all  contention  between  the  parties.  It  waives  the  ri£^t 
of  appeal. 

a  UDGMBNT.— PROVISIONS   OUTSIDB    OF    THB    ISSUBS 
may  be  sustained  and  enforced,  if  the  decree  containing  them  waa 
entered  by  consent  of  all  the  parties,  and  they  have  reference  to  the  . 
aabject  matter  of  the  litigation,  and  fall  within  the  general  scope  of 
the  case  made  by  the  pleadings. 

ATTORNEYS,  JUDGMENT  IN  FAVOR  OF  FOR  THEIR 
COMPENSATION.— Where  an  allowance  to  the  oomplaiiMmt  Is 
proper  on  acoonAt  of  attorneys'  fees,  k  may  t)e  made  directly  to  the 
attorneys  themselyes. 

ATTORNEYS'  FEES,  ALLOWANCE  OF.— In  a  snit  by  a  trus- 
tee  to  foreclose  a  mortgage  by  the  terme  of  which  he  \a  entitled  to 
reasonable  attorney's  fees,  together  with  his  costs  and  disbursements* 
the  court  may,  though  there  is  no  issue  upon  the  subject,  fix  the 
amount  of  the  fees  due  the  attorney,  referee,  and  the  etenpiorrapher, 
and  provide  in  the  decree  for  the  payment  thereof  to  lAiem,  where  the 
proYision  appears  to  have  been  made  by  consent 

JUDGMENT  BY  CONSIENT— PRESUMED  POWER  OF  AT- 
TORNEYS.—Where  it  appears  that  a  Judgment  was  entered  by  con- 
sent, and  that  it  fixes  the  compensation  of  plnintilTs  attorneys  in  the 
aiilt,  it  wtU  be  presumed,  on  appeal,  in  the  absence  of  any  ebowing 
to  the  contrary,  that  the  attorneys  were  authorized  to  request,  con* 

(7M) 
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molt  t^  and  tere  entered.  Stmt  audi  a  decree  as  waa  entered,  and 
whidi  the  plaintiff  ee^n  to  haTe  reyeraed  upon  appeaL 

IF  ATTORNSYS  A£yr  BBYOND  THESE  AUTHORITL  IN 
CONSENTING  to  a  decree,  tbe  remedy  is  not  by  app^U,  bat  by  some 
appropriate  proceeding  in  the  court  where  the  consent  was  reoelTcd 
and  acted  upon. 

Suit  to  foreclose  thi^  mortgagee  executed  by  the  Oregon  Gold 
Mining  Company  to  A.  L.  Schmidt^  trustee,  to  aeoure  the  pay- 
ment of  bouds  ifisued  by  the  corpomtioii.  Each  mortgage  pro- 
rided  that,  upon  def ault>  .the  trustee  might  foreclose,  and  thai, 
out  of  the  proceeds  of  any  sale  made,  he  should  be  allowed  for 
attorneys'  fees  such  sum  as  the  oourt  should  deem  raasooable^ 
together  with  all  costs  necessarily  incurred,  including  compensa- 
tion to  himself  for  the  execution  of  the  trust  The  prayer  of  the 
complaint  asked,  among  other  relief,  for  the  fixing  of  the  amount 
to  whidi  plaintiff  was  entitled  in  the  suit,  for  reasonable  attor- 
neys' fees,  and  for  professional  services  therein^  and  that  it 
be  dieclaired  a  lien  upon  the  mortgaged  property^  and  made  pay- 
able oui  of  the  proceeds  of  the  sale  thereof.  A  decree  was  en- 
tered in  (thesuit,  w«hioh,  in  additien  4x>  oixbering  a  mle  of  the 
prorpeiiy,  fixed  the  amount  due  to  the  attorneys  of  .the  plaintiff, 
and  the  referee  in  the  action,  and  the  stenographer  for  serrioes 
rendered  therein.  Though  such  decree  appeared  on  its  face  to 
be  entered  by  consent,  an  appeal  therefrom  was  taken  by  the 
plaintiff.  In  his  notice  of  appeal,  he  specified  thait  the  oourt 
erred  in  finding  and  adjudging  that  the  plaintiff  recover  the  sev- 
eral soons  ^  attorneys'  fees  and  for  the  fees  of  the  referee  and 
the  stenogirapher,  and  in  directing  that  such  sums  should  be  a 
lien  superior  bo  that  of  the  plaintiff's  mortgage,  and  in  not  ad- 
judging that  the  sums  found  to  be  reasonable  attorneys'  fees  be 
'  paid  to  tbe  plaintiff,  and  in  not  providing  for  a  reasonable  sum 
to  be  paid  plaintiff  for  services  as  trustee.  There  was  no  appear- 
anoe  on  behalf  of  the  defendant  T.  Calvin  Hyde  and  T.  H. 
Crawford,  for  themselves  and  as  attorneys  for  tire  referee  and 
4he  stenographer,  moved  to  dasunss  the  appeal,  on  the  gioimd 
that  it  was  from  a  judgment  entered  by  consent^  and  tlieiefors 
mot  appealable. 

Dolpb,  Nixon  ft  Dolph,  for  the  appeUani. 

»  WOLVERTON,  J.    1.  Section  636  (rf  Hill^s  Code  pxovidM 

that  ''any  party  to  a  judgment  or  decree  other  than  a  judgment 
or  decree  given  by  confession,  or  for  want  of  an  answer,  may  ap- 
peal therefrom."  The  decree  appealed  from,  in  a  strict  sense,  is 
neither  a  decree  given  by  confession  nor  for  want  of  an  answer; 
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but  it  lisis  been  lield  by  this  court  tbat,  by  consenting  to  the  ren- 
dition of  a  judgment  against  himself^  iiie  defeuidant^  in  effect^ 
waiyes  bis  answer^  and  thereby  leaves  no  issue  in  the  case  to  be 
iried;  and  that  from  suich  a  judgment  no  appeal  lies:  Bader  y. 
Barr,  22  Or.  496.  In  the  present  caae^  the  decree  shows  upon 
its  face  that  the  ^'defendanty  by  his  said  attorneys^  in  open  court, 
here  now  consents  that  a  judgment  and  decree  may  be  here  now 
made  and  entered  ....  as  prayed  for  in  plaintiff's  complaint/' 
What  more  could  plaintiff  have  obtained  in  the  absence  of  an 
answer,  or  upon  defendant's  entire  default?  The  recitals  in  the 
decree  also  show  that  the  defendant  gave  its  consent  to  the  fix- 
ing of  plaintiff's  aittomeys'  fees  by  the  court  ai  such  sum  as  it 
should  find  reasonable,  and,  there  being  no  evidemoe  in  the  record 
to  guide  it  in  determining  what  Would  be  reasonable,  we  conclude 
that  the  parties  intended  that  the  court  should  ascertain  the 
amount  in  its  own  way,  and  that  they  should  ^  be  bound  by 
the  result  And,  further,  it  is  apparent  thait  the  amount  of  the 
attorney's  lee  which  plaintiff  should  recoyer  and  haye  entered 
in  the  decree  as  ihe  finding  of  the  court  was  a  matter  not  to  be 
determined  by  the  coart  in  inyitum.  The  simple  fact  that  plain- 
tiff did  not  complain  of  the  court's  judgment  in  fixing  this  suon 
at  fiye  thousand  fiye  hundred  ddlaiB  would  indicate  that  be  so 
understood  it,  and  expected  to  be  fully  bound  thereby.  All  other 
conditions  of  the  decree  appear  to  be  either  deducible  directly 
from  the  allegations  of  the  complaint,  or  wore  specially  oonsented 
to  by  the  defendant.  As  to  the  matter  of  the  referee's  and  sten- 
ographer's fees,  the  record  shows  that  they  were  fixed  and  entered 
by  the  express  agreement  of  both  padies.  So  we  haye  here  a  de- 
cree whidh  the  plaintiff,  thiough  his  attorney,  specifically  re- 
quested the  court  to  make,  and  to  eyery  f eaftore  of  it  which  the 
defendant  has  upon  the  record  oonsented.  Tnie,  the  record  does 
not  show  upon  its  face  that  the  plaintiff  conseoited  to  the  decree 
in  the  form  as  entered,  but  it  was  entered,  neyertheless,  at  his  ex- 
pressed request,  so  that  this  decree  is  essentially  a  consent  decree. 
The  conditions,  simply  stated,  are,  the  court  is  requested  by  one 
party  to  make  certain  findings,  and  to  enter  a  decree  thereon  with 
eertain  definite  conditions.  To  all  this  the  other  party  consents, 
and  the  decree  is  entered.  Now  the  party  making  the  request  ap- 
peals to  this  court,  and  demands  that  the  decree  be  reyersed  in 
part,  without  eyen  so  much  as  moying  the  lower  court  to  modify 
its  findings,  or  the  decree  entered  thereon,  or  calling  its  atten- 
iioii  to  errors  and  irregularities,  so  that  the  court  could,  upon  its 


762  Schmidt  v.  Oregon  Gold  Minino  Ca     [Oreisoiii 

own  motion^  puige  the  recoid  of  tte  infinnities.  To  say  the  leaat, 
this  is  not  fair  treatment  of  tho  court  heiow,  and^  in  support  of 
its  dociee,  tbis  court  *^  -will  presume  tlie  oonaent  of  pkdntifE  to 
the  entiy  tli€reof  in  its  present  form:  Hajne  on  New  Trial  and 
Appeal^  sec  285,  p.  8^;  Parker  r.  Altscihul^  60  OaL  380;  Leeae 
T.  Clark,  28  Gal.  86;  Wilson  y.  Dougherty,  45  GaL  35;  Beynolds 
T.  Hoemer,  45  Gal.  627.  Gonsent  excuses  error,  and  ends  aU 
contention  between  the  parties.  It  leaves  nothing  for  the  court 
to  do  but  to  enter  what  the  parties  have  agreed  upon,  and,  when 
so  entered,  the  parties  themselves  are  concluded.  From  such  a 
decree  there  is  no  appeal:  Beach  on  Modem  Equily  Practice^  sec 
795;  Armstrong  v.  Cooper,  11  111.  540.  Under  section  692  of  the 
Berdsed  Statutes  of  the  United  States,  the  piactioe  of  the  na- 
tional courts  is  to  entertain  an  appeal  from  a  consent  decree;  bat 
they  will  not  decide  any  matters  that  appear  to  have  been  ccm- 
sented  to  by  tiie  parties,  and,  if  the  errors  complained  of  oome 
within  the  waiver,  the  decree  of  the  court  below  will  be  afiKrmed: 
Pacific  B.  B.  Go.  v.  Eetchum,  101  U.  S.  295.  'Hiis  court,  bow- 
ever,  is  committed  to  the  doctrine  that  no  appeal  lias  from  such 
a  decree:  Bader  v.  Banr,  22  Or.  496.  For  these  leaeons  the  ap- 
peal must  be  dismissed. 

2.  It  is  further  claimed  that,  notwithstanding  the  parties  may 
have  consented  to  all  the  terms  and  conditions  of  the  decree,  y^ 
Uiat  those  portions  thereof  wherein  it  is  found  and  decreed  that 
plaintiff  have  and  lecover  of  and  from  the  defendant  two  tiiou- 
sand  seven  hundred  and  fifty  dollare  in  tmst  for  T.  Calvin  Hyde^ 
two  thousand  seven  hundred  and  fifty  dollaia  in  trust  for  T.  H. 
Crawford,  two  hundred  dollars  in  trust  for  Charles  F.  Hyde,  and 
one  hundred  and  fifty  dollars  in  trust  for  John  Wheeler,  are  en- 
tirely without  the  scope  of  the  complaint^  and  for  that  leaBon 
void,  and  therefore  reversible  upon  appeal.  Undoubtedly,  under 
*®  the  all^^gations  of  the  complaint,  the  plaintiff  could  recover 
the  fees  natmed.  He  sues  in  the  capacity  of  trustee,  and  whatever 
he  may  recover  by  reason  of  the  decree  would  be  in  trust  for  the 
bondholders.  Now,  if,  at  his  own  request,  the  court  has  de- 
cided that  he  recover  these  certain  fees  in  trust  for  the  parties 
named,  who,  for  all  that  appears  of  record,  have  earned  them, 
when,  at  tihe  same  time,  he,  as  trustee  for  the  bondholdero,  is  un- 
der personal  obligations  to  these  parties  for  services  rendered  in 
the  suit  instituted  by  him,  we  cannot  say  that  these  provisions 
are  so  entirely  without  the  scope  of  the  pleadings,  and  the  au- 
thority of  the  parties  to  agree  to  under  them^  as  that  the  couxi 
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will  declare  Uiem  void  at  the  instance  of  a  party  lequfiBtiiig  the 
court  to  enter  just  such  a  decree.  We  therefore  conaider  the 
point  not  weU  takeiL 

Ab  to  the  error  assigned  because  the  oonrt  did  not  ascertain 
and  decree  to  plaintiff  a  reasonable  sum  as  compensation  for  aer- 
-vices  rendered  as  trustee^  if  the  question  was  properly  here  we 
ccmld  not  consider  it,  as  no  testimony  is  found  in  the  reooxd  upon 
which  to  base  sach  a  finding  and  decrea. 

Dismissed. 

ON   BKHEARING. 

WOLVEBTON,  X  A  motion  for  rehearing  having  been  filed 
in  tbis  ease,  and  with  it  a  vigorous  and  very  able  brief  by  Messrs. 
Dolph,  Nixon,  and  Dolph,  of  counsel  for  appeUants,  we  bare  been 
xmpeUed  to  review  with  much  care  and  pains  our  former  opinion, 
but  with  the  saine  result  When  the  former  opinion  was  ren- 
dered, we  had  some  misgiyingB  as  to  whether  we  were  right  in 
holding  •^  that  the  provisions  of  the  decree  concerning  attor- 
neys', referee's,  and  stenograpbers'  fees  were  not  so  entirely  wiib- 
out  the  scope  of  the  pleadings  as  to  render  them  void,  simply  be- 
oauee  we  had  been  cited  to  no  adjudicated  cases  that  seemed  to 
bear  directly  upon  the  queeriion,  and  were  tmable  to  find  any 
at  the  time  that  were  in  point,  but  believed  the  opinion  to  be 
founded  upon  sound  principles  of  law.  Farther  research  has 
confirmed  us  in  this  view.  The  authorities  will  be  citerd  and  dis- 
cussed later  on.  Counsel  do  not  oontroveit  the  soundness  of  the 
decision  in  Bader  t.  Baar,  22  Or.  495,  but  contend  that  it  has 
no  application  to  the  case  at  bar,  and  assign  as  the  sole  ground 
for  this  oontention  that  the  provisions  of  the  decree  to  which 
they  take  exception  are  without  the  scope  of  the  pleadings.  But, 
conceding  the  premises  to  be  true,  non  constat  that  Uie  conclu- 
sion contended  for  would  follow.  Let  us  examine  the  premises, 
and  deitermine  their  effect  in  a  case  of  this  nature. 

3.  As  a  general  proposition^  all  provisions  of  a  decree  out- 
side of  the  issues  raised  by  the  pleadings  are  void,  but  this  can- 
not be  predicated  of  a  consent  decree.  All  the  authorities  cited 
by  counsel  support  the  general  proposition,  but  are  not  applica- 
ble to  consent  decrees.  Nor  is  any  allusion  made  in  these  au- 
thorities to  such  decrees,  except  in  Jones  v.  Davenport,  45  N".  J. 
Eq.  77.  This  was  a  suit  to  set  aside  a  deed  to  a  certain  real 
prpoperly  as  fraudulent  aud  Toid  as  against  creditors.  The  com- 
plaint also  contained  a  general  allegation  that  a  certain  one  hun- 
dred shares  of  bank  stock  had  been  transferred  iif  fraud  of  the 
creditors.    The  lower  court  by  its  decree  set  aside  the  deed,  but 
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refueed  to  distxirb  the  trsDsf er  of  bank  i^Uxk,  for  tiie  reason  that 
the  allq;atioiis  of  the  complaint  "^  were  inBnfficient  to  Aow  & 
fiuiidiLleiit  dispoeition  of  such  stock.  Af tervaid,  an  amended 
decree  ivva  entered  under  the  aame  pleadings,  by  consent  of  the 
parties,  as  of  the  date  of  the  original,  decreeing  that  13ie  transfer 
of  the  stock  was  also  fr&udnlent  Subsequently,  however,  upon 
application  to  the  same  court,  the  decree  as  so  amended  waB 
declared  to  have  been  irregularly  entered,  end  for  tha*  reason  set 
aside.  Upon  appeal  to  the  supreme  court.  Van  Fleet,  V.  C,  saad 
of  this  proceeding:  'rfhere  can  be  no  doubt  that  thai  deciee  was 
«n  absolute  nullity.  The  principle  is  authoritatively  settled  tbait 
a  decree  or  judgment  on  a  matter  outside  of  the  issue  raised  by 
the  pleadings  is  a  nullity,  and  is  nowhere  entitled  to  the  least 
respect  as  a  judicial  sentence."  But  a  consent  decree  is  not  in 
a  strict  legal  sense  a  ''judicial  sentence."  *1t  is,"  says  Mr.  Gibson 
in  his  excellent  treatise  entitled  Suiis  in  Chancery,  section  558, 
''in  the  nature  of  a  solemn  contract,  and  is,  in  effect,  an  admis- 
sion by  the  parties  tlhat  the  decree  is  a  just  determination  of 
their  rights  upon  the  real  facts  of  the  case,  liad  such  been  proved. 
As  a  result,  such  a  decree  is  so  binding  as  to  be  absolutely  con- 
clusive upon  the  consenting  parties,  and  it  can  neither  be 
amended  or  in  amy  way  varied  without  a  like  consent,  nor  can  it 
be  reheard,  appealed  from,  or  reviewed  upon  a  writ  of  error.  The 
one  only  way  in  which  it  can  be  attacked,  or  impeached,  is  by  an 
original  bill  alleging  fraud  in  securing  the  consent." 

Mr.  Beach,  in  his  Modem  Equity  Practice,  section  792,  says: 
'Tarties  to  a  suit  have  the  right  to  agree  to  anything  they  please 
in  leferaice  to  the  subject  matter  of  their  Htigalion,  and  the 
court,  when  applied  to,  will  ordinarily  giye  effect  to  their  agree- 
ment, if  it  comes  within  the  general  scope  of  the  case  made  by 
the  pleadings":  See,  also.  Pacific  R  R.  Co.  v.  Ketchum,  ■•  101 
IT.  S.  297.  In  Schermariiom  v.  Mahaffie,  34  Kasn.  108,  it  was 
held  that  a  decree  rendered  by  conseot  of  tlie  parties  was  not 
void  as  between  themselves,  because  it  did  not  give  to  eadi  just 
what  .the  petition  called  for,  and  what  ought,  as  a  matter  of  right, 
have  been  given  to  each  of  them.  Chancellor  Walworth,  in  Bank 
of  Monroe  v.  Widner,  11  Paige,  633,  43  Am.  Dec  768,  says:  '*An 
agreement  to  refer  a  suit  pending  to  an  arintrotor,  and  fhat  a 
judgment  shall  be  entered  in  the  catne  in  oonformity  with  hk 
decision,  will  justify  the  entry  of  a  judgment  accordingly,  which 
judgment  will  be  binding  upon  the  parties,  as  a  judgment  by 
oonsent."  CKef  Justice  Waite,  in  Padfic  R.  R.  Co.  v.  Ketchum, 
101  IT.  S.  297^  after  giving  utterance  to  the  langaage  quoted  above 
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from  Seadh'a  Modem  Equity  Praotice^  a&js:  ^T.t  ifl  witlim  the 
paver  of  the  paitLes  to  this  suit  to  agree  that  a  decree  might 
be  entered  for  a  sale  of  the  mortgaged  property  without  any 
specific  finding  of  the  amount  due  on  account  of  the  moitgage 
debt,  or  without  giving  a  day  of  payment.  It  was  also  oompe- 
tent  for  them  to  agree  that  if  the  property  was  bought  at  the 
sale  by  or  for  the  bondholders,  payment  of  the  purchase  money 
might  be  made  by  a  surrender  of  tihe  bonds.  ....  All  these 
were  mattero  about  which  the  parties  might  properly  agree;  and, 
having  agreed,  it  does  not  lie  with  them  to  oomplain  of  what  the 
court  has  done  to  give  effect  to  their  agreement.''  Fletcher  y. 
Holmes,  25  Ind.  458,  was  a  case  wherein  suit  was  brought  to  fore- 
close a  mortgage,  in  which  neither  the  mortgage  nor  the  com- 
plaint to  foreclose  showed  any  right  to  a  persooial  decree  against 
the  defendant,  but  he  appeared,  and  with  his  consent  one  was 
rendered.  Begarding  such  decree,  the  court  says:  ^?t  cannot  be 
doubted  that  without  May's  consent  such  a  judgment  against 
him,  ^^  upon  that  complaint,  would  not  have  been  warranted. 
We  need  not  aay  whether  or  not  ft  would  have  been  void.  But 
he  consented  to  it.  Was  it  then  void  as  against  May,  because  the 
complaint  did  not  allege  sufBcdent  facts  to  justify  it  without 
such  consent?  We  can  conceive  of  no  reason  why  a  judgment 
entered  by  agreement,  by  a  court  of  general  jurisdiction,  having 
power  in  a  proper  case  to  render  such  a  judgment,  and  having 
the  parties  before  rt,  should  not  bind  those  by  vrhoee  agreement 
it  is  entered,  notwithstanding  the  pleadings  wonld  not,  in  a  con* 
tested  case,  authorize  such  a  judgment  The  object  of  a  com- 
plaint is  to  inform  the  defendant  of  the  nature  of  the  plaintiff's 
case.  It  is  for  his  protection  that  it  is  required.  If  he  wishes 
to  waive  it,  or  agrees  to  the  granting  of  greater  relief  than  could 
otherwise  be  given  nnder  its  averments,  without  amendment,  and 
such  relief  is  given  by  his  consent,  we  think  that  the  judgment  is 
no*  even  erroneous,  and  much  leas  void  as  to  him." 

A  judgment  or  decree  entered  upon  the  pleadings  or  after 
contest  must  fall  within  the  issues  raised  by  the  pleadings,  but 
a  consent  decree  will  be  valid  and  binding  upon  the  parties  if  its 
provisions  fall  within  the  general  scope  of  the  case  made  by  the 
pleadings.  This  distinction  is  clear  and  incisive,  and,  it  will  be 
seen  by  the  foregoing  authorities,  is  recognized  both  by  the  text- 
writerB  and  the  courts.  In  a  recent  case  just  reported  a  suit  was 
instituted  by  iJie  Central  Tmst  Company  of  New  York  to  foi^ 
dose  a  mortgage  giren  by  the  Marietta  and  North  Georgia  Bail- 
way  Company,  with  which  was  consolidated  a  creditor's  suit  by 
y.E.McBee  nd  othen  against  the  trust  coimpany  and  others  to 
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rtndn  ilie  prosecatian  of  fliB  foredosure  &aai,  and  tibe  cnlknoenifltfl 
of  other  lieni  claimed  npon  fhe  mortgaged  prorpeEty,  and  piaj- 
mg  for  *^  a  sale,  s^d  payment  of  tbeir  claims  from  the  ptooeeda. 
It  was  decreed,  among  other  things,  ''that  the  counsel  repreaenfe- 
ing  the  daimants  in  the  original  bill  of  Y.  B.  McBee  and  Oom- 
pany  eft  aL  t.  Enoxyille  Southern  Bailroad  Company  et  al.,  tis^ 
Washbnm  and  Templerton,  are  entitled  to  compensation  omt  d 
the  general  fund  arising  from  the  sale  of  the  road  for  their  aer* 
Tices  in  bringing  said  sale,  and  administering  the  assets  of  and 
insolyent  railroad  company,  and  a  lien  is  declared  upon  said  fund 
in  their  favor.*'  This  portion  of  the  decree  was  approved  by  the 
circuit  court  of  appeals  of  the  United  States  sixth  circuit.  Taft, 
J.,  speaking  for  the  court,  says:  'The  complainants  who  filed  the 
creditors'  bill  and  brought  in  all  the  lienholders  did  a  work  in  the 
administration  and  direction  of  the  assets  of  the  railroad  com- 
pany beneficial  to  aU  concerned.  For  services  in  filing  the  bill, 
thereifore,  and  bringing  in  all  lien  claimants,  it  was  not  improper 
for  the  oourt  to  order  a  fee  paid  to  complainants'  counsel  out  of 
the  fund  realized  from  the  sale":  See  Central  Trust  Co.  v.  Con- 
don, 14  Co.  Ot.  App.  314;  67  Fed.  Rep.  84,  110.  In  Central  R 
R.  Co.  V.  Pettus,  113  U.  S.  124,  which  was  a  creditors'  suit,  it 
was  held  that  'Vhen  an  allowance  to  the  complainant  is  proper 
on  account  of  the  solicitors'  fees,  it  may  be  made  directly  to  the 
•olicitoro  themselves,  without  any  application  by  their  imme- 
diate client."  Tins  doctrine  was  based  upon  the  authority  of 
Trustees  v.  Q-reenough,  105  XT.  S.  627.  So  that  we  here  fiaad  au- 
tiiority  for  entering  a  decree  directly  in  favor  of  the  attorneys  for 
the  plaintiff.  These  were  creditois'  bills,  it  is  true,  but  the  de- 
crees were  rendered  in  oontested  cases,  without  issues  being 
formed  under  the  pleadings  by  the  attorneys  or  solicitors  as  par- 
ties litigant.  Now,  in  the  light  of  these  authorities,  can  it  be 
said  that  the  decree  here  purports  ••  to  adjudicate  mattem  out- 
side of  and  beyond  the  general  scope  and  purview  of  the  case 
made  by  the  pleadings?  As  was  said  in  the  former  opinion,  the 
plaintiff  sues  as  trusboe,  each  dtep  taken  by  him  was  in  the 
capacity  of  a  trustee,  and  whatever  sum  of  money  he  may 
realize  by  a  sale  under  the  decree  of  the  court  would  come  into 
his  hands  as  trust  funds,  to  be  distributed  to  the  bondholders  in 
just  proportion  to  their  several  demands.  Under  the  terms  of 
the  mortgage,  he  is  entitled  to  recover  a  reasonable  attorney's 
fee,  together  with  his  costs  and  disbursements.  Now,  if ,  by  his 
direction,  and  with  the  consent  of  the  defendant,  ft  is  decreed  by 
the  oourt  that  he  recover  the  attorneys',  referee^  w^   sten* 
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ographsr's  fees  in  tmst  for  the  yery  persons  whom  he  has  em- 
plojedy  and  who  have  rendered  him  services  in  his  capacity  aa 
trusteey  there  exists  no  good  and  sufficient  reaa(m  why  it  idiould 
inoi  be  binding  npon  all  the  parties  interested^  and  the  right  to 
have  execution  issue  at  their  instance  would  not  affect  its  le- 
gality. The  decree  of  the  court  has^  at  his  instance,  only  ez- 
teaoded  his  tmsteeship,  as  regaids  the  funds  to  come  into  his 
hands,  so  that  he  has  become  trustee  to  the  use  of  his  attorneys 
and  Ibe  officers  of  the  court,  as  well  as  the  bondholders,  of  a 
fond  in  which  they  are  all  entitled  to  share,  and  whether  the 
property  brings  a  small  or  large  sum  cannot  change  the  situa- 
tioiL  Aside  from  all  this,  wihen  it  is  determined  th'at  plaintifl 
is  party  to  a  decree  from  which  there  is  no  appeal,  a  determinar 
ti<m  of  this  question  upon  either  contention  would  still  leave 
this  court  powerless  to  relieve  him  in  this  proceeding.  We  Ertdll 
adhere  to  the  opinion,  and  the  reasoning  upon  which  it  is  based, 
ifhat  plaintiff  is  without  a  remedy  by  appeal,  ^  and  no  good  re- 
sults ccEuld  come  of  enlarging  upon  it  here. 

4.  Anoilier  question  briefly.  It  is  insisted  ^that  an  attorney 
at  law  has  no  implied  authority  to  enter  a  consent  decree,  or  to 
consent  to  a  decree  by  which  a  definite  fee  is  given  to  him,  and 
made  a  firot  lien  upon  the  property  which  is  the  subjecft  of  the 
action."  Conceding  the  soundness  of  this  proposition,  it  is  not 
apparent  how  it  can  aid  the  appellant,  in  the  absence  of  proof 
that  the  act  complained  of  was  done  witihout  express  authorily. 
We  cannot  say  here  in  this  proceeding  that  Messrs.  Crawford  aiiid 
Hyde  acted  only  upon  their  implied  authority  from  Schmidt. 
There  is  not  a  scintilla  of  evidence  in  the  record  to  show  whether 
they  acted  wit^i  or  without  authority,  and,  for  all  that  appears, 
they  may  have  had  the  most  ample  and  complete  power  and 
authority  to  request,  consent  to,  and  have  entered  just  such  a 
decree  as  was  entered,  and  which  the  plaintiff  now  seeks  to  have 
reviewed  on  appeal  by  this  court  In  Pacific  R  B.  Co.  v.  Ketdh- 
um,  101  XT.  S.  297,  Chief  Justice  Waite  says:  "A  soliciix)r  may 
certainly  consenft  to  whatever  his  client  authorizes,  and,  in  this 
case,  it  dicAnnctly  appears  of  record  that  the  company  assented 
through  its  solicitoirB.  This  is  equivalent  to  a  decree  finding  by 
the  court  as  a  fact  that  the  solicitor  had  authority  to  do  what  he 
did,  and  binds  us  on  appeal  so  far  as  the  question  is  one  of  fact 
only.  The  remedy  for  the  fraud  or  unauthorized  conduct  of  a 
floHcitor,  of  the  officers  of  a  corporation,  in  such  a  matter,  is  by 
an  appropriate  pix>oeeding  in  the  court  where  the  consent  was  re- 
and  acted  on,  and  in  which  proof  may  be  taken  and  facts 
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ascertained."  "^  The  hew  goreming  the  reciprocal  and  coiieb- 
tiTe  dnties  of  attorney  and  client  aite  well  aettled,  and^  if  &e8e 
attomeyB  have  exceeded  their  authority  to  the  injury  of  the  sp- 
pellant^  he  is  not  without  a  remedy,  bat  it  ia  not  by  an  appeal, 
unless  facts  accompany  the  reoord  to  show  the  dereliction  of 
duty. 
A  rahearing  is  denied. 

AFPBAIiB  FROM  JUDGMBNTS  BY  CONSBNT.— An  appeal  does 
not  Ue  in  eases  of  Judgment  by  confeeaion  without  demurrer:  Keller 
y.  State,  12  Md.  822;  71  Am.  Dec.  506.  Error  tliat  proof  was  Insuf- 
ficient cannot  be  complained  of  and  sjsslgDed  where  the  bill  is  taken 
for  coi^essed:  Stephens  ▼.  BlckneU,  27  in.  444;  81  Am.  Dee.  2M2,  and 
note.  A  Judgment  by  ccHisent  cannot  be  impeached,  unless  for  Craud, 
collusion,  or  like  cause:  Dnnman  t.  Hartwell.  0  IVx.  -^{i'M  cii  *  i 
Dec.  176.  Where  Judgment  Is  rendered  in  accordance  with  a  prerious 
parol  agreement,  the  Jadgment  pofts  an  end  to  the  agieement,  and 
the  iMirty  in  whose  faTor  the  Judgment  is  rendered  Is  estopped  from 
saying  that  it  does  not  accord  with  such  preTlous  contract:  State 
Bank  ▼.  Young,  2  Ind.  171;  62  Am.  Dec  501. 

JtJDGMBNT  BT  OONSBNT.— AUTHORITY  OP  ATTOBNKYS 
cannot  be  questioned  on  appeal  or  writ  of  enor  where  the  record  la 
the  case  shows  that  the  parties  appeared  by  the^  attorneys  and 
agreed  to  a  decree  to  be  entered  as  the  Judgment  of  the  comt:  Dun- 
man  ▼.  Hartwell,  0  Tex.  485;  60  Am.  Dec.  176.  Where  an  tLttomey 
appeared  for  a  defendant  against  whom  a  writ  had  been  issued,  bnt 
not  served,  and  without  authority  confessed  Judgment,  the  Judgiment 
was  hedd  regular:  Denton  v.  Noyes,  6  Johns.  286;  5  Am.  D€>c.  237, 
and  note:  Fowler  t.  I^ee,  10  CMU  A  J.  868;  82  Am.  Dec.  172,  and  note; 
Contra,  see  Shcrrard  ▼.  Neyina,  2  Ind.  241,  52  Am.  Dec.  506,  and 
Beynolds  ▼.  Fleming,  80  Kan.  106;  46  Am.  Rep.  86.  See,  also,  the 
extended  notes  to  Clark  ▼.  Randall,  76  Am.  Dec  250,  and  McAlex- 
ander  t.  Wright,  16  Am.  Dec.  88-100. 

JUDOMBNTS-ATTACK  ON  FOB  UNAUTHORIZBD  APPBAB. 
ANQB  OF  ATTORNJSY.— The  presumption  that  an  attorney  who 
afypeared  in  a  cause  whs  authorized  to  do  so,  may  be  rebutted  In 
any  direct  proceeding  to  attack  the  Judgrment  based  upon  sock 
appearance  by  showing  that  no  process  was  served  in  the  actlcNaw 
imd  that  the  attorney  appeared  without  the  knowledge  or  ccmsent 
of  the  one  whom  he  assnmed  to  represent:  Oreat  West  MIn.  Co.  t. 
Woodmas  etc  Mln.  Co.,  12  CoL  46;  18  Am.  St.  Bep.  204,  and  noteu 
In  the  absence  of  any  special  circnmstances  calling  for  a  resort  to 
a  court  of  equity,  relief  from  a  Judgment  rendered  against  a  party 
upon  the  unauthorized  appearance  of  an  attorney  in  bis  name  ie  to 
be  sons^t  in  a  direct  application  to  13ie  court  by  motion  in  the  action 
In  which  the  unauthorized  appearance  was  entered:  Yllas  t.  Flatts- 
buigii  ete.  B.  B.  Oo^  128  N.  T.  440;  20  Am.  8t  Bep.  771,  and  noCa 
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TAXATION,  EXEMPTION  FROM.— Under  the  constltntion  of 
OreiTon  the  legislature  may  exempt  from  taxation  ooly  snch  property 
«8  is  used  for  municipal,  educational,  literary,  acientiflc,  rellgioua,  or 
charitable  purposes. 

TAXATION,  EXEMPTION  OP  PROPERTY  OOCUPIED  FOR 
CHARITABLE  PURPOSES.— Under  a  statute  exempting  from  taxa- 
tion the  personal  property  of  benerolent,  charitable,  and  scientific 
institutions  and  such  real  estate  belonging  to  tliem  as  shall  be  ac- 
tually occupied  for  the  purpose  for  which  they  were  incorporated, 
the  real  property  of  such  a  corporation  is  subject  to  taxation  when 
rented  out  to  tenants,  though  the  proceeds  are  devoted  to  the  objects 
for  which  the  institution  was  established. 

TAXATION.— LAWS  GRANTING  EXEMPTIONS  from  taxa- 
tion are  strictly  construed. 

CnSARITABLE  INSTITUTIONS,  WHAT  ARE.— A  society  or 
Institution  may  be  charitable  within  the  meaning  of  the  law  exempt- 
In?  the  property  of  charitable  institutions  from  taxation,  though  its 
beueilts  do  not  extend  to  the  general  public,  but  are  restricted  to  its 
own  members  and  their  families. 

TAXATION,  ESTOPPEL  FROM  DENYING  EXEMPTIONS.— 
A  State  is  not  estopx)ed  from  taxing  the  property  of  a  charitable  in- 
stitution by  the  fact  that  for  many  years  It  has  not  taxed  such  prop, 
crty,  and  Uiat  in  reliance  upon  the  exemption  from  taxation  the  cor- 
poration has  borrowed  money,  and  made  a  mortgage  on  its  prox>erty 
to  secure  its  repayment,  and  agreed  to  pay  all  taxes  on  such  mort- 
gage. 

ESTOPPEL.— THE  NEGLECT  OR  OMISSION  OF  PUBLIC 
OFFICERS  to  assess  property  cannot  control  a  duty  imposed  by  law 
upon  fhelr  successors,  or  affect  the  legal  provisions  of  the  statute 
under  which  the  exemption  from  taxation  is  claimed. 

TAXATION.— AN  INJUNCTION  will  not  issue  to  restrain  the 
collection  of  taxes  merely  because  of  illegality  or  irregularity  appear- 
ing upon  the  face  of  the  assessment,  but  the  complainant  will  be  left 
to  his  remedy  at  law. 

Suit  to  restrain  a  etheriff  from  enforcing  the  collection  of  taxes 
leviefd  for  state  and  conuty  purposes  in  the  year  1892  on  prop- 
erty belonging  to  the  Portland.  Hibernian  Benerolent  Society 
under  the  claim  that  such  property  was  exempt  from  taxation 
under  the  constitation  and  laws  of  Oregon.  The  society  w&s  in- 
corporated in  1873,  and  its  objects^  as  declared  by  its  constitu- 
tion, were  "charity  and  benevolence,  for  the  purpose  of  contrib- 
uting a  weekly  allowance  for  sickness,  and  the  means  of  defray- 
ing the  expenses  consequent  upon  the  death  of  a  member,  and  to 
contribute  for  the  ahore-named  purposes  such  sums  as  a  majority 
of  the  members  may  be  pleased  to  contribute/'  Every  Irish- 
man, or  eon  of  an  Irishman,  or  of  a  member  of  <the  sodety,  be- 
tvreen  the  ages  of  dghteen  and  forty-five,  of  good  moral  char- 
acter, possessed  of  reputable  means  of  support,  was  eligible  to 
membership  in  the  society,  provided  he  iraB  a  lesideat  of  the 
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tatj  of  Partland  for  sixty  dajB  prior  to  hk  application.  Ereij 
member  of  the  society  was  entitled,  in  the  event  of  fiidmess,  to 
reoeiTe  certain  weekly  benefits  for  iihe  period  of  three  months, 
«iid  such  bentsfits  might,  on  a  vote  of  two-thirds  of  the  members 
of  the  sodely,  be  further  extended.  On  the  death  of  a  member, 
a  certain  sum  was  set  apart  for  his  funeral  expenses,  and  his 
widow  and  orphans  were  entitled,  if  need  be,  to  receive  an  addi- 
tional sum.  Each  member,  on  the  death  of  his  wife,  was  also 
entitled  to  a  specified  sum  for  funeral  expenses.  The  property 
assessed  was  a  lot  upon  which  was  a  three-fftory  brick  building, 
all  of  which,  except  one  room  occupied  by  the  society,  wias  rented 
out  for  various  purposes,  but  the  rentals  were  excIusiTely  devoted 
to  the  purposes  of  the  society.  The  trial  court  found  that  the 
plaintiff  was  a  charitable  institution,  and  that  the  property  was 
actually  occupied  by  it  for  the  purposes  for  nvhich  it  waa  incor- 
porated, and  therefore  that  it  was  exempt  from  taxation,  and 
that  the  complainant  was  entitied  to  an  injunction  as  prayed  for 
in  its  complaint    The  defendant  appealed. 

John  H.  Hall  and  Wilson  T.  Hume,  district  attorney,  for  fbA 
appellant 

Gearin,  Silverstone,  Murphy  ft  Brodie,  for  the  reapondenta. 

*^  BEAN",  0.  J.  Article  9,  section  1,  of  the  ^tate  oonstitu- 
tion  directs  that  "the  legislative  assembly  diall  provide  by  law 
for  uniform  and  equal  rate  of  assessment  and  taxation;  and  shall 
prescribe  sucb  regulations  as  shall  secure  a  just  valuation  for  tax- 
ation of  all  property,  both  real  and  peiBonal,  excepting  such  only 
for  municipal,  educational,  literary,  scientific,  religious^  or  char- 
itable purposes  as  may  be  specially  exempted  by  law.*'  Under  this 
provision,  no  property  can  be  relieved  from  taxation,  except  such 
as  may  be  in  use  for  some  of  the  purposes  enumerated  therein, 
and  then  only  to  the  extent  specially  permitted  by  legislative  en- 
actment The  constitution  itself  does  not  exempt  any  property 
from  taxation,  and  it  authorizes  the  legislature  to  do  so  "only 
for  municipal,  educational,  literary,  scientific,  religious,  or  char- 
itable purposes.^'  It  foUows,  then,  that  before  property  can  be 
excepted  from  taxation,  it  must  not  only  be  used  for  some  of 
the  purposes  specified  in  the  constitution,  but  the  exemption  must 
be  specially  authorized  by  law.  Now,  the  statute  which  under- 
takes to  exempt  property  from  taxation,  and  by  which  the  ques- 
tions presented  in  this  case  must  be  solved,  was  passed  by  the  ter- 
ritorial legislature  in  1854,  and,  so  fax  as  not  inconsistent  with 
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the  canstrbatioii,  was  continued  in  force  hj  section  7,  article  18,  of 
that  instramenty  and  is  now  section  2732  cf  Hill's  Code.  By  sub- 
division 3  of  this  section^  it  is  provided  that  '*ihe  personal  prop- 
erty of  all  literary,  benevolent,  cbaritable,  and  scientific  institu- 
tions,  incorporated  within  this  crtate,  and  ^•^  such  real  estate 
belonging  to  such  inatitu'tions  as  shall  be  acftually  occupied  for 
the  purposes  for  which  they  were  inoorporaied,*'  fihall  be  exempt 
from  taxation.  Under  these  constitutional  and  statutory  provis- 
ions, it  is  manifest  that  real  property,  to  be  exempt  from  taxa- 
tion, must  belong  to  some  incorporated  literaiy,  benevolent^ 
charitable,  or  scientific  institution,  and  mu&t  be  actually  occupied 
for  literary,  benevolent,  charitable,  or  scientific  purposes. 

1.  The  contention  for  the  defendant  is,  that  the  real  prop- 
erty upon  which  the  tax  in  question  was  laid  is  not  exempt  from 
taxation  for  the  reason:  1.  That  plaintiff  is  not  a  charitable  in- 
stitution within  the  meaning  of  the  law,  because  its  benefits  are 
confined  to  its  own  members  and  their  families;  and  2.  That  the 
property  assessed  is  not  actually  occupied  for  the  purpcses  for 
which  it  was  incorporated.    Upon  the  first  point,  the  argument 
of  his  counsel  is,  that  a  charitable  institution,  within  the  meaning 
of  the  exemption  law,  is  one  whose  benefits  are  extended  to  the 
public  generally,  or  some  indefinite  portion  thereof,  without  re- 
gard to  the  relation  the  recipient  may  bear  to  the  members  of 
the  particular  organization  or  society,  or  to  the  fees  or  dues  paid. 
But  the  principal  authorities  relied  upon  by  him  in  support  of 
this  position  were  determinations  of  controversies  arising  under 
constitutional  or  legislative  enactments  exempting  from  taxa- 
tion property  belonging  to  institutions  devoted  to  "purely  public 
charity,'*  which  it  is  held  does  not  include  charitable  institutions 
whose  benevolence  is  confined  to  their  own  members  or  persons 
having  0ome  pairticular  relationship  to  such  members:  Philadel- 
phia V.  Masonic  Home  of  Pennsylvania,  160  Pa.  St.  672;  40  Am. 
St.  Bep.  736;  Swift  ^^^  v.  Beneficial  Soc.  of  Easton,  73  Pa.  St 
362;  Delaware  Ccmnty  Institute  of  Science  t.  Delaware  County, 
94  Pa.  St.  163;  Donohugh's  Appeal,  86  Pa.  St.  306;  Mitchell  t. 
Treasurer  of  Franklin  County,  25  Ohio  St.  144;  Babb  t.  Heed,  5 
Bawle,  160;  Buid  Orphan  Asylum  v.  School  District  of  Upper 
Darby,  90  Pa..  St.  21;  County  of  Hennepin  y.  Brotherhood   of 
Qethsemane,  27  Minn.  460;  38  Am.  Rep.  298.     But  under  consti- 
tutional or  legislative  proYisions,  which,  like  ours,  provide  for  the 
exemption  of  certain  property  belonging  to  "charitable  institu- 
tions," and  used  for  charitable  purposes,  it  is  believed  that  such 
an  institution  is  entitled  to  the  benefit  of  the  exemption^  al- 
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though  its  1)eiiefaotiaD6  aie  confined  to  its  cwn  memben  or  theii 
families.  Thus,  in  Indianapolis  v.  Orand  Master,  25  Ind.  518, 
it  is  held  tJhat  an  institution  which  eztendB  charity  to  its  own 
membeTs  only  is  a  charitable  institation  within  the  meaning  of 
the  law  exempting  such  institutions  from  taxation,  the  court 
aaying:  '^The  third  paragraph  of  the  answer  presents  the  ques- 
tion whether  thait  is  a  charitaUe  inirtitution,  in  the  sense  of  the 
statute,  which  confines  its  benefactions  to  those  who  haye  be* 
came  members  of  the  order,  having  paid  the  fees  commonly  re- 
quired for  that  purpose.  We  think  that  this  question  must  be 
answered  in  the  affirmatiye.  It  is  not  essential  to  charity  that  it 
tfhall  be  univeieal.  That  an  institution  limits  the  dispensation  of 
its  blessings  to  one  sex,  or  to  the  inhabitants  of  a  particular  dty 
or  districrt,  or  to  the  memberBhlp  of  a  particular  religious  or  sec- 
ular organization,  does  not,  we  think,  deprive  it,  either  in  legal 
or  popular  apprehension^  of  the  character  of  a  charitaUe  institu- 
tion. If  that  only  be  charity  which  reKeFves  human  want^  with- 
out discriminating  amoug  those  who  need  relief,  then,  indeed, 
it  is  a  rarer  viilue  than  has  been  supposed.  And  ^®*  if  one 
organization  may  confine  itself  to  a  sex,  or  church,  or  city,  why 
not  to  a  given  fraternity?  So  mmrow  a  definition  of  charity  as  the 
third  paragraph  presupposes  is  not,  that  we  are  aware  ot,  ever 
attached  to  it,  and  we  are  not  at  liberty  to  circumscribe  the  ef- 
fect of  the  statute,  and  defeat  its  intention,  by  affixing  to  its 
terms  an  unusually  limited  meaning.*'  So,  also,  in  Peterslmrg  v. 
Peteraburg  Ben.  etc.  Assn.,  78  Ya.  431,  it  was  held  that  an  asso- 
ciation which  applies  its  revenues  to  the  payment  of  current  ex- 
penses, and  to  the  relief  of  its  iudigent  members  and  the  families 
of  such  as  have  died  in  need,  was  a  charitable  institatiou. 
**These  are  charitable  purposes,"  says  the  court,  ''and  the  relief 
afforded  is  none  the  less  charity  because  confined  to  memben  of 
the  association  and  families  of  deceased  members.  It  is  not  ea- 
sential  to  charity  that  it  shall  be  universal.''  And,again,  in  H.  E. 
Church  South  v.  Hinton,  92  Tenn.  188,  it  was  hdd  that  a  coipo- 
ration  created  as  an  arm  or  agency  of  the  Methodist  Churchy  and 
charged  with  the  duty  of  manufacturing  and  distributing  books, 
periodicals,  etc.,  in  tiie  interesft  and  under  the  auspices  of  the 
church,  and  thereby  raising  a  fund  with  which  to  support  its 
womH)ut  preachers  aud  their  families,  is  a  religious  and  char- 
itable institution  within  the  meaning  of  the  provision  of  the  con- 
stitution exempting  such  institutions  from  taxation.  From  an 
examination  of  this  question,  and  all  the  authorrties  within 
our  reach  beariug  upon  it,  we  take  the  result  to  be  tfa&t  an  in- 
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■ititation  OTganized  for  beneyolent  and  charitable  pnrposeSy  free 
from  any  element  of  piivate  or  corporate  gain,  and  which  derotea 
its  entire  reyenne  to  tJie  payment  of  current  expecBea  and  the 
relief  of  the  poor  and  needy,  is  a  charitable  institution  within 
^<Nt  ij^g  meaning  of  the  law,  although  it  may  confine  its  benefits 
pirimarily  to  its  own  mesubers  and  their  families. 

2.  But  whether  the  plaintiff  is  such  an  institution  or  not,  we 
are  clear  the  property  in  question  is  not  exempt  from  taxGLtion, 
for  the  reason  that  it  is  not  actually  occupied  for  charitable  pur« 
poses.  Subdiyision  3  of  section  2732  of  the  Hill's  Code,  under 
which  the  exemption  is  claimed,  exempts  only  such  real  property 
bdonging  to  incorporated  literary,  benevolent,  charitable,  or 
scientific  instrtntions  as  shall  be  actually  occupied  for  the  pur- 
poses for  which  they  were  incorporated.  It  does  not  exempt 
from  taxation  the  enmnerated  institutions  as  such,  or  real  es- 
tate simply  because  it  belongs  to  such  institutiops,  or  even  be- 
cause it  is  used  for  literary,  scientific,  charitable,  or  beneToleat 
pnrposes,  but  it  expressly  oonfines  the  right  of  exemption  to  such 
real  estate  only  belonging  to  them  as  shall  be  actually  occupied 
in  a  particular  manner  and  for  a  specified  purpose,  and  this  right, 
therefore,  clearly  cannot  be  extended  to  properiy  occupied  and 
used  for  other  and  different  purposes,  alUiongh  the  revenue  de- 
rived from  its  use  is  devoted  exclusively  to  the  objecfts  for  which 
the  institution  was  established.  It  is  the  actual  occupancy  of 
the  property  which  determines  its  right  to  exemption,  and  not  the 
Qse  made  of  its  proceeds.  The  plain  and  obvious  meaning  of  the 
statute  is,  that  only  the  real  estate  actually  occupied  and  in  use 
by  these  different  institutions  for  the  purposes  for  which  they 
were  organized,  shall  be  exempt  from  taxation.  While  so  occu- 
pied and  -used,  it  does  not  come  in  competition  with  the  property 
of  other  owners,  and  the  purpose  for  which  it  is  used  was  supposed 
by  the  legislature  to  be  a  sufficient  benefit  to  ^^^  the  public  to 
justify  its  exemption  from  the  burdens  of  taxation  imposed  upon 
other  property.  But  when  such  property  is  used  for  the  purpose 
of  floonnralating  money,  the  law  imposes  upon  it  the  same  burden 
of  taxation  as  it  imposes  upon  other  property  similarly  situated. 
The  statute  does  not  undertake  to  discriminate  between  the 
uses  which  different  societies  or  individuals  will  make  of  the  pro- 
ceeds of  their  business,  and  determine  for  that  reason  that  one 
shall  be  taxed  and  the  other  not  It  deals  with  the  property  as 
it  finds  it,  and  not  with  what  may  be  done  with  its  proceeds  in 
the  future.  Upon  this  question  the  authorities  are  practically 
unanimous  under  similar  statutory  provisions:  Indianapolis  v. 
Qiand  Master,  25  Ind.  518;  Presbyterian  Theological  Seminary 
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T.  People,  101  HI.  578;  Washburn  College  t.  CommisBionen  of 
Shawnee  Omntj,  8  Kan.  344;  Detroit  Young  Men's  Soc.  t.  Mayor 
of  Detroit,  3  Mich.  172;  Cincinnati  College  v.  State,  19  Ohio, 
110;  Cleveland  library  Assn.  r.  Pelton,  36  Ohio  St  253;  First 
Methodist  Episcopal  Church  t.  Chicago,  26  111.  482;  New  Or- 
leans y.  St  Patrick's  Hall  Assn.,  28  La.  Ann.  512;  New  Orleans 
Y.  St  Anna's  Asylum,  31  La.  Ann.  293;  Mayor  of  Baltimore  ▼. 
Grand  Lodge,  60  Md.  280;  County  Oommissioners  y.  Sisters  of 
Charity,  48  Md.  34;  Appeal  Tax  Court  y.  Grand  Lodge,  50  Md. 
429;  Bedemptorists  y.  County  Commis.,  50  Md.  449;  Salem 
Lyceum  y.  Salem,  154  Mass.  15;  Chapel  of  the  Good  Shep- 
herd y.  Boston,  120  Mass.  212;  Mulroy  y.  Churchman,  52 
Iowa,  238;  Orr  y.  Baker,  4  Ind.  86;  Trustees  y.  Exeter,  58  N.  H. 
306;  42  Am.  Hep.  589;  Morris  y.  Lone  Star  Chapter,  68  Ter. 
698;  Proprietors  y.  Lowell,  1  Met  538;  Wyman  y.  St  Louis,  17 
Mo.  336;  State  y.  Boss,  24  N.  J.  L.  ^»*  498;  Massenburg  y. 
Grand  Lodge,  81  Ga.  212;  Fort  Des  Moines  Lodge  y.  County  of 
Polk,  56  Iowa,  34.  See,  also,  notes  to  Petersburg  y.  Petersburg 
Ben.  etc.  Assn.,  78  Ya.  431,  8  Am.  &  Eng.  Corp.  Cas.  488,  and 
M.  E.  Church  South  y.  Hinton,  92  Tenn.  188;  19  L.  B.  Ann. 
289. 

It  is  so  manifestly  just  that  all  property  shall  bear  its  due  pro- 
portion of  the  expenses  of  goyemment  that  laws  granting  ex- 
emption from  taxation  are  always  strictly  construed,  and  before 
such  exemption  can  be  admitted,  the  intent  of  the  legislature  to 
confer  it  must  be  clear  beyond  a  reasonable  doubt.  Thus,  it  is 
held  that  laws  exempting  from  taxation  '^houses  of  religious  wor- 
ship," or  'T>uildings  erected  and  used  for  religious  woTship/'  or 
"property  used  for  religious  purposes,**  etc.,  do  not  exempt  a  par- 
sonage erected  by  a  religious  society  for  the  use  of  its  minister, 
although  occupied  by  him  free  of  rent  and  built  on  grounds 
which  would  otherwise  be  exempt:  State  y.  Axtell,  41  N.  J.  L. 
117;  County  of  Hennepin  y.  Grace,  27  Minn.  503;  Bamsey  County 
y.  Church  of  the  Good  Shepherd,  45  Minn.  229;  Third  Congre- 
gational Soc.  y.  Springfield,  147  Mass.  396;  Wardens  of  St  Mark's 
y.  Mayor  of  Brunswick,  78  Ga.  541;  Gerke  y.  Purcell,  25  Ohio  St 
229;  Trustees  y.  Ellis,  38  Ind.  3;  Vail  y.  Beach,  10  Kan.-  214. 
And  a  building  belonging  to  the  Young  Men's  Clmstaan  Associa- 
tion, which  contains  aboye  the  basement,  in  which  are  the  gymna- 
sium, bowling-alley,  and  bathroom,  twenty-two  iY>oms,  only  one  of 
which  is  devoted  to  public  worship,  was  held  not  exempt  under 
a  law  exempting  *'eyery  building  used  exclusively  for  public  wor- 
ship": Young  Men's  Christian  Afisn.  v.  Mayor  of  ^•^  New  Yori^ 
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113  N.  Y.  187.  The  canstittrtion  of  this  state  requires  an  equal 
and  uniform  rate  of  assessment  and  taxation  of  all  property^  ex- 
cepting ''such  only  for  municipal^  educatdooal,  literary^  acien- 
tificy  religious,  or  charitable  purposes  as  may  be  specifically  ex- 
empted by  law.^'  Taxation  is,  therefore,  the  rule,  exemption,  the 
exception;  and  nothing  can  be  held  to  be  exempt  by  implication. 
It  is  only  such  pTX)perty  used  for  the  purposes  specified  in  the 
constitution  as  the  legislature  may  specially  exempt  which  can 
escape  taxation.  Exemption  is  not  a  matter  of  right,  but  a  pore 
matter  of  grace;  end  every  peison  or  corporation  claiming  that 
his  or  its  properly,  or  any  part  thereof,  is  exempt  must  be  able 
to  show  some  clear  constitutional  or  legislaitive  proyision  to  that 
effeot.  The  legisktore,  in  its  wisdom,  has  provided  that  of  the 
real  property  belonging  to  literary^  benevolent,  charitable,  or  sci- 
entific institutions  incorporated  within  this  abate,  such  only  shall 
be  exempt  from  taxation  as  shall  be  actually  occupied  for  the 
purposes  for  which  they  were  incorporated,  and,  under  all  the 
roles  for  the  construction  of  exemption  laws,  this  cannot  be  held 
to  include  real  property  which  is  occupied  for  other  purposes, 
alibough  the  revenues  received  therefrom  may  be  used  for  the 
purposes  of  the  corporation.  Some  of  the  authorities  cited  go  to 
the  extent  of  holding  that  when  a  portion  only  of  a  building  be- 
longing to  such  an  institution  is  occupied  for  the  purposes  for 
which  it  was  incorporated,  and  the  remainder  is  occupied  by  ten- 
ants paying  rent,  the  entire  building  is  liable  to  taxation,  but  the 
general  tenor  of  the  authorities,  and  no  doubt  the  better  rule,  is, 
that  in  such  cases  the  assessor,  in  estimating  the  value  of  the  prop- 
erty, should  maike  a  proper  allowance  for  the  portion  of  the  build- 
ing occupied  by  the  ^^  society,  so  that  the  tax  levied  will  be 
laid  only  upon  the  value  of  that  which  is  not  exempt,  though  the 
property  may  be  assessed  as  a  whole. 

3.  It  is  insisted  by  the  plaintiff  that  tiie  state  is  estopped  from 
levying  the  tax  in  question  for  the  reason  that,  while  it  has  owned 
the  property  assessed  since  1877,  no  attempt  was  made  to  assess 
it  until  the  year  1890,  and  that,  relying  upon  that  fact,  it  bor- 
rowed in  that  year  thirty-three  thousand  doUars  on  a  mortgage, 
to  enable  it  to  erect  the  building  now  on  the  premises,  and  stip- 
ulated and  agreed  to  pay  tlie  taxes  on  such  mortgage.  But  the 
neglect  or  omission  of  the  proper  ofi&cers  to  assess  the  property 
cannot  control  the  duty  imposed  by  law  upon  their  successors,  or 
affect  the  legal  construction  of  ttie  statute  under  which  its  ex- 
emption from  taxation  is  claimed:  Vicksburg  etc.  R.  B.  Co.  v. 
Dennis,  116  U.  S.  666.    The  case  of  State  v.  Addison,  2  S.  a 
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499^  rdied  xtpcm  by  plaintiff,  is  not  in  point  That  was  a  pro- 
ceeding to  enforce  a  municipal  tax.  The  city  had  by  ordinance 
in  1793  exempted  all  and  every  religiona  and  charitable  sociefy 
from  the  payment  of  any  city  tax,  and  the  dtj  council  for  more 
than  three-quarters  of  a  centory  had  included  the  relatoiB  as 
among  the  societies  thus  exempted^  and  the  court  hdd  thai  the 
action  al  the  city  council  for  so  long  a  time  would  be  received  as 
the  proper  interpretation  d  their  own  enactment  so  long  as  it  re- 
mained in  force. 

4.  Again,  it  is  claimed  that  because  the  name  appearing  on 
the  assessment-roll  as  the  owner  of  ihe  properly  is  '^Hibernian 
Benevolent  Society/*  and  not  ^•^  the  'Tortland  Benevolent  Hi- 
bernian Society''-— 4;he  real  owner — 'the  assessment  is  void,  and 
should  be  enjoined.  We  understand  the  rule  to  be  that  a  court 
of  equity  wiU  not  interfere  by  injunction  to  restrain  the  collec- 
tion of  a  tax  merely  because  of  the  alleged  illegality  or  irregu- 
larity appearing  upon  the  face  of  the  assessment^  but  will  leave 
the  party  to  his  remedy  at  law:  1  High  on  Injunctions,  sec.  491; 
Odlin  V.  Woodruff,  31  Fla.  160;  22  L.  B.  Ann.  699,  and  note. 
*lbi  view  of  the  authorities,''  says  Lord,  C.  J.,  ''the  considerations 
which  influence  a  court  of  equity  to  restrain  the  collection  of  a 
tax  are  confined  to  cases  where  the  tax  itself  is  not  authorized, 
or,  if  it  is,  that  such  tax  is  assessed  upon  property  not  subject  to 
taxation,  or  that  the  persons  imponng  it  were  without  authority 
in  the  premises,  or  that  they  have  proceeded  fraudulently":  Wdch 
T.  Clatsop  County,  24  Or.  467. 

It  follows  that  the  decree  of  the  court  bdow  must  be  reyersed 
and  the  complaint  dismissed. 

TAXATION— BXBIMPTIONS-CONSTRUCTION  OP  8TATUTB8 
GRANTINO.— IJDder  a  constitutional  provision  absolutely  prohlbltlnf 
the  exemption  of  any  property,  except  enumerated  classes,  from  tax- 
ation, any  statute  attempting,  either  directly  or  indirectly,  to  exempt 
from  taxation  property  not  within  the  enumerated  classes  Is  void: 
Hogg  V.  Mackay,  23  Or.  339;  87  Am.  St  Rep.  682. 

TAXATION— EXEMPTIONS— POWER  OP  LB6ISLATIJR.B.— 
Taxation  may  be  limited  by  the  legislature:  State  v.  Bank,  2  Houst 
99;  73  Am.  Dec.  699.  This  question  is  discussed  at  some  length 
in  the  note  to  Mott  v.  Philadelphia  R.  R.  Co.,  72  Am.  Dec.  682-684. 

INJUNCTION  MAY  ISSUE  TO  RESTRAIN  THE  OOLLBOTION 
OF  TAXES:  See  the  extended  notes  to  WiUIams  v.  County  Court 
68  Am.  Rep.  110-113,  White  v.  Stender,  49  Am.  Rep.  287-280,  and 
Holland  v.  Mayor,  69  Am.  Dec.  198-205. 

TAXATION— EXEMPTION  OP  CHARITIES.— A  home  for  the 
relief  of  aged  and  indigent  maaons  only,  though  supported  by  vol- 
untary contributions,  without  charge  to  the  beneficiaries,  and  with- 
out  profit  to  the  institution  or  its  oflScers,  is  not  a  '*purely  public 
charity"  and  is  not  exempt  from  taxation,  under  a  constitutional 
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proTiBioii  exempting  'inetltntioDS  of  pnrelj  pnbHc  charity  from  all 
taxation":  Philadelphia  t.  Maaonic  Home,  190  Pa.  9t  572;  40  Am. 
6t  Rep.  786,  and  note  with  the  cases  discussing  what  are  pablic 
charities  collected.  See,  also,  the  extended  note  to  Hennepin  County 
T.  Brotherhood  of  Gethsemane,  88  Am.  Bep.  800^80& 


Statb  V.  EIelly. 

[28  OBISOir,  226.] 

TUBY  TRIAL-QUALIFISSD  OPINIONS  OF  JUBOrRS.-4t  i» 
not  emnr  for  a  oouit  to  oTemile  a  challenge  of  Jurors  who,  on  their 
Toir  dlre^  state  that  they  have  read  in  the  newspapers  what  purported 
4o  be  the  facts  of  the  case,  and  had  formed  and  expressed  some  opin- 
ion therefrom  upon  the  merits,  but  that  it  was  not  fixed,  and  would 
not  Influence  their  rerdlct 

JUBY  TRIAI^-GONFBSSIONS,  BXAMINATLON  IN  FRAS* 
BNCD  OF  THB  JURY  RELATING  TO  ALJLtBGED.— It  is  not  error 
to  OTerruIe  defendant's  motion  to  exclude  the  Jury  from  the  court- 
room during  a  preliminary  hearing  before  the  court  as  to  the  compe- 
tency of  an  alleged  confession  which  the  court,  after  hearing,  refused 
to  admit  in  ervldence,  because  obtained  by  undue  influence  and  im- 
proper inducement  exercised  and  held  out  to  the  defendant  by  per- 
sons in  authority.  Whether  such  an  examination  shall  be  conducted 
in  the  presence  of  the  Jury  must  be  left  to  the  sound  discretion  of  the- 
trial  court. 

Jolin  F.  Oaples  and  John  Ditehbum^  for  the  appeUaait. 

Oicero  M.  Idlemaiiy  attomej  general,  and  Wilson  T.  Hum&, 
district  attorney,  for  the  state. 

■■•  BEAK,  C.  J.  1.  Upon  the  examination  of  the  jurors 
ehaUenged  on  their  voir  dire,  each  of  them  testi'fied  that  he  had 
read  what  purported  to  be  the  facts  of  the  case  in  the  newspapers; 
that  from  such  reading  and  what  he  heard  he  had  formed  and 
expressed  some  opinion  upon  the  merits,  but  that  it  was  not  fixed^ 
and  would  not  influence  his  verdiot  if  taken  as  a  juror.  Under 
these  dreumstances  there  was  no  reversible  error  in  oyerruliDg 
the  challenge.  This  question  has  been  so  often  and  thoroughly 
examined  by  the  court  that  it  is  unneceseary  to  do  more  at  this 
time  than  refer  to  the  opinions  in  the  following  cases:  State  y. 
Tom,  8  Or.  177;  Kumli  t.  Southern  Pac.  Co.,  21  Or.  605;  State 
T.  Ingram,  28  Or.  434;  State  v.  Brown,  28  Or.  147. 

2.  The  next  point  made  by  the  defendant  is,  that  the  court 
erred  in  overruling  his  motion  to  exclude  the  jury  from  the  court- 
room during  the  preliminary  hearing  before  the  court  as  to  the 
competenqy  of  a  certain  allied  confession  which  the  court,  after 
the  hearing,  refused  to  admit  in  evidence  because  it  wtas  obtained 
by  undne  influence  and  improper  inducements  held  out  to  the 
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defendant  by  those  in  autbority.  This  is  a  new  questioii  here, 
bat  we  understand  the  practice  in  the  trial  oonrts  has  generally 
been  to  conduct  such  examinations  in  the  presence  of  the  jury, 
and^  in  our  opinion^  the  question  as  to  whether  it  shall  be  so  con- 
ducted or  otherwise  should  be  left  to  the  sound  discretion  of 
such  courts.  The  competency  and  admissibiHty  ^^'^  of  confes- 
sions, like  other  testimony,  is  for  I3ie  court  to  determine;  but, 
when  admitted,  their  weight  and  credibility  is  for  the  jury  alcme, 
and  hence  it  is  necessary  that  the  jury  should  be  put  in  posses- 
sion of  ell  the  circumstances  surrounding  the  mnking  of  an  al- 
leged confession  to  enable  them  to  intelligibly  determine  the 
weight  and  credibility  to  which  it  is  entitled.  A  confession,  t& 
be  admitted,  must  have  been  freely  and  Toluntajily  made.  When 
ofitered  in  evidence,  the  question  whether  it  was  so  made  is  to  be 
decided  primarily  by  the  presiding  judge,  but  his  decision  is  not 
conclusiTe  upon  the  jury  as  to  the  weight  or  credibility  to  be 
given  to  such  evidence.  If,  upon  the  whole  testimony,  they  be- 
lieve it  was  not  the  free  and  voluntary  act  of  the  defendant,  they 
have  a  right  to  exclude  it  entirely  in  their  consideration  of  the 
case.  Therefore,  if  the  preliminary  exannination  is  not  held  in 
the  presence  of  the  jury,  and  the  court  admits  tbe  confession  in 
evidence,  the  whole  testimony  as  to  the  circumstances  nnder 
winch  it  was  made  must  be  gone  over  again  before  the  jury. 
And  whether  this  course  should  be  pursued  or  the  preliminary 
examination  had  in  the  presence  of  the  jury  in  the  first  instance 
may  be  safely  intrusted  to  the  sound  discretion  of  the  trial  court. 
Cases  may  arise,  it  is  true,  in  which  the  ends  of  justice  might  be 
best  served  by  conducting  the  examination  without  ihe  hearing 
of  the  jury,  but  the  neoeseity  for  such  precaution  must  ibe  left  to 
the  enlightened  discretion  of  the  presiding  judge  to  determine. 
The  ai^gument  that,  if  the  preliminnry  headng  is  had  in  the 
presence  of  the  jury,  they  will  ordinarily  learn  the  nature  of  the 
confession  and  be  influenced  there/by  in  arriving  at  a  verdict,  al- 
though the  court  may  refuse  to  admit  it  in  evidence,  is  based  upon 
an  ^^^^  unwarranted  assumption  of  the  ignorance  and  incompe- 
tency of  t!he  jury.  During  such  an  examination  they  are  but  si- 
lent spectators,  who  necessarily  understand  that  out  of  its  resuUs 
something  may  or  may  not  come  before  them  as  evidence,  and 
that  until  the  court  rules  the  question  is  for  its  consideratLon 
and  not  for  theirs.  In  the  judgment  of  the  law  juries  ase  deemed 
capable  of  that  amounit  of  discrimination;  it  would  be  impossible 
to  conduct  a  jury  trial  on  any  other  principle.  In  this,  as  in 
most  other  cases  where  evidence  is  offered  and  objected  to^  it  is 
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generally  impoesible  for  the  oourt  to  determine  its  admissibilitj 
without  the  o'bjectioii  itself^  tihe  argument  of  counsel^  or  the  offer 
to  prove,  diselosinfg  to  some  extent,  ait  least,  its  nature;  and  the 
law  asBumes  th<at  jurors  are  eompetemt  to  disregaard  whatever  is 
heard  at  Bueh  a  time,  but  not  cdmitted  as  evidence  for  their  con- 
eideration.  Experience  has  shown  such  to  be  the  ca^,  and  upon 
this  assumption  the  law  proceeds.  The  defendant  cites  in  sup- 
port of  his  position  Hall  v.  State,  65  Cku  36;  Ellis  v.  State,  65 
Miss.  44;  7  Am.  St.  Eep.  634;  Carter  v.  State,  37  Tex.  362.  In 
the  Georgia  case,  what  is  said  upon  this  question  is  mere  dictum, 
and  the  writer  of  the  opinion  failed  to  note  a  previous  decision  of 
the  same  court  (Holseaibake  v.  State,  45  Ga.  43),  where  the  point 
was  directly  made  and  ruled  to  the  contrary.  And  in  the  subse- 
quent oaaes  of  Woolfolk  v.  State,81  Qa.  551,  and  Metcher  v. State, 
90  Ga.  468,  the  court  took  occasion  to  so  explain  Hall  v.  State, 
65  Ga.  36,  and  to  annonnce  what  we  conceive  to  be  the  true  rule 
— that  it  is  within  the  discretion  of  the  trial  court  to  say  whether 
the  jury  shall  remain  or  retire  while  such  preliminary  testimony 
is  being  taken.  In  Fletcher  v.  State,  90  Ga.  468,  Mr.  Chief  Jus- 
tice Beckley  said:  *^®  "Touching  the  practice  of  retiring  the 
jury,  the  strict  letter  of  Hall  v.  State,  65  Ga  36,  is  not  good  law. 
Though  approved  arguendo  in  McDonald  v.  State,  72  Ga.  55,  it 
has  since  been  toned  down  in  Woolfolk  v.  State,  81  Ga  564,  565, 
and  i3ie  true  rule  announced  to  be  that  the  question  whether  the 
jury  shall  be  retired  or  not  is  one  resting  in  the  sound  discretion 
of  the  court.  In  the  Mississippi  and  Texas  cases,  the  judgments 
were  reversed  upon  other  points,  and  the  question  as  to  the  proper 
practice  in  conducting  the  preliminary  examination  to  determine 
the  admissibility  of  confessions  seems  not  to  have  been  necessary 
to  a  decision  in  either  instance.  We  have  been  unable  to  find 
tthat  the  question  has  arisen  in  any  of  the  other  states  except 
Ohio,  Alabama,  and  Nebraska,  and  in  these  the  courts  have  held 
that  the  propriety  of  conducting  the  exaimiTiation  in  or  out  of  the 
presence  of  the  jury  must  be  left  to  the  sound  discretion  of  the 
trial  court:  Lefevre  v.  State,  50  Ohio  St  584;  Moee  v.  State,  36 
Ala.  211;  Shepherd  v.  State,  31  Neb.  389.  In  this  state,  the  rule 
prevails  that  such  inqtiiry  as  to  the  admissibility  of  dying  declara- 
tions may  be  conducted  in  the  hearing  or  presence  of  the  jury, 
or  otherwise,  as  the  discretion  of  the  cooirt  may  dictate  (State  v. 
Shaffer,  23  Or.  555),  and  no  good  reason  can  be  suggested  why  a 
different  practice  ^ould  prevail  as  to  confessions. 

There  being  no  error  in  the  record,  the  judgment  is  afi&rmed. 
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TRIAI^BPFBXTr  OP  QUALIFIED  OPINION  OP  XUBOR.— A 
Juror  who  states  opon  his  examination  that  he  has  tormed  and 
expreeeed  an  opinion  about  the  caae  from  what  he  has  read  In  the 
newspapera, '  qr  from  hearsay,  which  It  would  take  evidence  to 
ramove,  but  who  states  that  he  does  not  know  the  accused,  and  has 
no  prejudice  against  him,  and  can  fairly  try  the  case  according  to  the 
law  and  the  evidence,  and  a  true  verdict  render,  is  a  coiiq;»etent  Juror 
under  the  criminal  practice  act  of  Montana:  State  ▼.  Sfaeeiin,  12 
Mont.  539;  33  Am.  St  Rep.  600,  and  note  with  the  cases  collected. 
This  subject  is  also  discussed  in  the  extended  notes  to  Oommonweatth 
T.  Brown,  9  Am.  St.  Rep.  744,  and  fibnlth  t.  Barnes^  36  Am.  Dec  62L 
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[2B  Osaeoii,  MS.] 

INTBRPLBADIQR.— THB  AU;DGATI0N6  QP  A  BILL  OF  IN- 
TBRPLE3ADER  ARS  that  two  or  more  persons  have  preferred 
claims  s^ahist  the  complainant  to  the  same  thing,  and  tliat  he  has  no 
beneficial  interest  therein,  and  cannot  determine  without  hazard  to 
himself  to  which  of  them  it  belongs.  It  was  usual  under  the  equity 
practice  to  annex  to  the  bill  an  affidavit  of  the  plaintiff  that  there 
was  no  collusion  between  him  and  any  of  the  d^endants. 

INTDRPLBADBSR— PRACTICBi.— THE  FIRST  THING  TO  BB 
DONE  is  to  determine  whether  the  interpleader  will  lie  or  noL  If 
not.  It  is  unnecessary  to  go  further.  If  it  will,  then  the  plaintiff 
should  be  discharged  from  liaibility  with  his  coats  upon  bringing  the 
money  in  dispute  into  court,  and  the  suit  should  merearter  proceed 
upon  issues  properly  Joined  between  the  defendants. 

IN  INTBRPLBADER  PLAINTIFF  OANNOT  CLAIM  relief 
against  any  of  the  defendants,  but  only  that  he  be  protected  against 
the  claims  of  all. 

INl^ERPLBADWR.— THE  DEFENDANTS  OANNOT  HAVE 
CONTF/NTIONS  AS  BETWEJSN  themselTes  unless  it  Is  determined 
that  the  interpleader  will  lie. 

INTERPLEADER—PRACTICE.— After  determining  that  Inter- 
pleader will  lie,  the  court  may,  for  the  purpose  of  determining  what 
are  fhe  issues  as  between  the  defendants,  adopt  any  course  or  meth- 
od  of  procedure  which  may  seem  appropriate  and  best  adapted  to 
raising  such  issues,  and  wbcn  once  raised  or  settled,  the  coort  will 
pursue  the  prevailing  equity  practice  in  trying  them. 

INTBRPLBIADER- PREMATURE  DETERMINATION  OF 
THE  RIGHTS  OF  THE  DEFENDANTS.— An  order  of  court  deter- 
mining the  claims  between  the  various  defendants,  or  some  of  than, 
before  deciding  whecber  a  bill  of  interpleader  can  be  entertained,  is 
premature. 

STATUTORY  RIGHTS,  ENFOROBMBNT  OF.— When  a  stat- 
ute  creates  a  liability  without  providing  the  procedure  for  its  en- 
forrement,  it  can  be  enforced  by  any  court  having  Jurisdiction  of  the 
subject  matter  and  the  parties. 

A  RIGHT  CHEATED  BY  THE  STATUTES  OF  ANOTHER 
STATE  may  l>e  enforced  in  the  courts  of  this.  This  rule  applies  to 
actions  ex  delicto  as  well  as  those  arising  ex  contractu,  and  the  Itm- 
itatlons  upon  it  are  that  its  enforcement  must  not  be  against  good 
morals  or  natural  justice,  nor  prejudicial  to  the  general  Intereeta  of 
citizens  of  the  foruxn. 
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INTESRPLEADEm.-ONE  OF  THE  ESSENTIAL  REQUISITES 
to  equitable  relief  by  bill  of  Interpleader  is,  that  the  adverse  titles  of 
the  reepeetive  claimants  must  l>e  connected  or  dependent,  or  one  de» 
rived  frotn  the  other,  or  from  a  common  sonroe.  There  must  be  priv- 
ity of  some  «ort  between  all  the  parties,  such  as  privity  of  estate, 
title,  or  contract,  and  the  claims  should  be  of  the  same  nature  or 
dass. 

INTBRPLBulDBR— OlyAIMS  FOR  TORTS.— A  complainant 
cannot  nuUntain  a  bill  of  interpleader  against  a  defendant  wteee 
claim  to  the  property  eubject  to  the  bill  is  that  plaintiff  has  by  a  tor- 
tious act  become  aitirwera'ble  therefor  or  for  some  part  thereof. 

LIEN.  OONTINUANCB  OF  AFTER  REMOVAL  OF  PROP- 
ERTY FROM  THE  STATE.— If  a  statute  providing  for  a  Uen  upon 
logs  declares  that  it  shall  not  bind  them,  unless  within  twelve 
months  a  civil  action  to  enforce  the  lien  shall  be  brought  in  a  com- 
petent court,  the  lien  cannot  be  enforced  in  another  state  into  which 
the  logs  have  been  taken,  in  a  suit  brought  there  more  than  a  year 
after  the  inception  of  the  lien,  though  such  a  suit  was  brought 
witliin  less  than  a  year  in  the  state  in  which  the  logs  were  when 
the  lien  attached. 

Bill  of  interpleader  filed  by  the  Iforth  Pacific  Lumber  Com- 
pany against  G.  0.  Bergman  and  John  linkman^  M.  P.  Callen- 
der^  Lang  &  Oo.^  and  Matthieson.  In  and  by  this  bill  it  ap- 
peared that  in  Manch^  1893^  the  plaintiff  purchased  oerfcain  logs 
of  Matti  Malcarainin^  for  whicli  there  became  due  him  three  hun- 
dired  aoid  twenty-eight  dollars  and  sirty  cents;  that  the  sum  so 
due  was  assigned  by  Makarainin  to  Eli  Maketa,  who^  in  turn,  on 
the  7th  of  March  at  the  same  year,  assigned  to  Lang  &  Co.,  that 
Makarainin  after  the  sale  gave  defendant  Matthieson  an  order 
on  the  plaintiff  for  forty  dollars,  which  was  accepted,  subject 
to  the  ascertainment  of  the  balance  due  Makarainin,  and  that  this 
order,  as  defendant  Matthieson  claims,  was  prior  to  the  assign- 
ment made  by  Makarainin  to  Maketa;  that  on  March  21,  1893, 
M.  P.  Callender  attached  the  moneys  due  from  plaintiff  to  eecure 
a  daim  against  Makarainin;  that  the  defendants  Lang  &  Co.,  on 
Jnne  1,1893,  oonrnienced  an  action  against  the  plaintiff  to  re- 
coyer  the  balance  due  from  it  for  said  logs;  that  the  defendants 
Bergman  and  T/inlmiftTi  also  claimed  a  gum  of  money  under  and 
by  virtue  of  a  certain  judgment  by  them  obtained  againgt  Mak- 
andmn,  and  dlaimed  by  them  to  be  duly  leried  upon  the  logs 
sold  to  the  plaintiff  and  upon  eaid  earn  of  three  hundred  and 
twenty-eight  dollars  and  sixty  cents  now  aremaining  in  the  hands 
of  the  plaintiff.  On  motion  to  make  tiie  bill  more  certain,  the 
amendment  was  oremiled.  The  defendant  Callender  defaulted, 
end  the  other  defendants  filed  answers  and  cross-complaints. 
The  demurrera  interposed  by  Lang  ft  Co.  and  Matthieson  to  the 
answers  and  cross-complaintB  of  Bei^gman  and  lAnkman  were 
cufltained  December  4,  1S9S,  and  decUning  to  appear  further^ 
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default  •WBfl  embered  againflt  them  FebmaTy  15,  1894,  at  ivUeh 
tinre  the  oourt  decreed  tliat  the  def emdaiits  Tflnlaiwin  and  Berg* 
man  w«re  not,  nor  was  eitber  of  •them,  entitled  to  suf  of  tiie 
money  interpleaded  by  the  plaintiff  and  deposited  in  cocrt,  ''and 
that  the  other  pertiea  herein,  or  the  chim  or  ckams  of  those 
which  flhaU  hereafter  be  found  entitled  thereto,  are  declared  to 
be  prior  to  the  claim  of  ^ther  of  said  defendants  C.  O.  Bei^gman 
and  John  linkman.**    Pebniary  24,  1894,  Bergman  moved  for  a 
default  and  judgment  againat  the  plaintiff,  on  the  ground  that 
it  had  foUed  to  reply  to  his  answer  and  croes-complaint,  and  at 
the  eaone  time  Bergman  and  linkman  moved  to  set  aside  and 
vsKsste  the  oiden  of  December  4,  1893,  and  Februaiy  15,  1894. 
The  court  set  aside  the  decrees  of  Februaiy  23d,  but  refused  to 
disturb  Uie  previous  orders  or  decrees,  or  even  give  a  de&ult 
against  the  plaintiff.    On  March  24th,  Lang  &  Oo.  moved  for  a 
decree  in  their  is.roT  upon  the  pleadingg  «ud  answers  asnd  cinoss- 
complaints  of  Bergman  and  Linkman.    This  motion  was  over- 
ruled, and  the  demurrers  sustained.    Thereupon  Bergman  and 
TsTi'lnnan  were  granted  leave  to  file  amended  enJsweiB  and  cidcs- 
complaints,  irhioh  they  suibdequently  did.     From  the  amended 
answBia  and  complaints  thus  filed  the  plaintiff  moved  to  strike 
out  certain  denials,  on  the  ground  that  tbej  were  not  proper 
amendments  of  the  original  answers,  and  also  demurred  to  the 
new  matter,  for  the  reason  that  it  did  not  iTbafce  facts  sufficient 
to  constitute  a  defense  to  the  suit.    This  demuirer  vras  sustained, 
and  the  court  declared  that  as  a  proper  canise  of  action  for  ia- 
terpleader  had  been  shown,  the  plaintiff  should  not  be  taxed  with 
costs,  that  Matthieson  had  a  first  lien  for  forty  dxxLlars,  and 
Lang  &  Co.  had  a  valid  claim  for  the  balance,  subject  to  the  pay- 
ment of  costs  of  suit  and  oertain  attorneys'  fees.    Bergman  and 
linkman  appealed.    The  amended  auKwers  and  ciK)6s-<x)fnplaints 
filed  by  them  denied  only  the  allega;tions  of  the  complaiot  relate 
ing  to  the  defendants  Maitthieson,  Lang  &  Co.  and  Gallender, 
and  attempted  to  assert  afi&rmatively  certain  liens  claimed  upon 
the  logs  under  and  by  virtue  of  the  lawa  of  Washington.    The 
commencement  of  an  action  in  the  state  of  Washington  to  en- 
force such  lien  on  October  27,  1892,  was  alleged,  together  with 
the  rendition  of  a  decree  therein  March  10, 1893,  to   foreclose  thp 
lien  in  satisfaction  of  the  sum  of  two  thousand  ei^bt  bundled 
and  fifty-five  dollars,  and  that  plaintiff,  with  full  biowledge  of 
the  rights  and  equities  of  the  parties,  and  of  the  claim  for  a  lien, 
had,  before  the  bringing  of  the  foredosune  »irit>  removed  and 
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transported  certain  of  the  logs  cubject  thereto  inix)  the  stale  of 
Oregon,  and  liad  eaired  them  imto  Imnbeor,  theroby  rendering 
their  identification  nncerbain  and  difS^^cult.  The  prayer  wss,  that 
the  claims  of  the  other  defendants  be  declared  Todd^  that  plain- 
tiff's  complaint  be  dismiseed,  and  thait  plaintifF  be  decreed  to 
paj  the  full  sum  of  three  hundred  end  thirty-one  dollars  and 
thirty-one  cents,  to  be  divided  pro  rata  between  Bergman  and 
Linkman  according  to  their  several  demands,  and  for  general 
relief. 

Stewart  &  Beynolds  and  Milten  W.  Smith,  for  the  appellants. 

Thomas  N.  Strong  and  Coz,  Cotton,  Teal  ft  Minor,  for  the  re- 
spondents. 

«»*  WOLVERTON",  J.  1.  It  is  not  attempted  by  the  fore- 
going ertatement  to  set  forth  or  take  note  of  all  papers  filed  or  all 
ordems  of  the  court,  but  the  endeavor  has  been  to  state  sufficient 
of  the  neooid  to  enable  this  opinion  to  be  under9tx>od.  The  reo- 
ord  is  encumbered  with  many  papers  which  were  perhaps  unnec- 
essary, and  might  have  been  omitted  if  the  ordinary  practice  at- 
tending a  bill  of  interpleader  had  been  pursued.  The  complaint 
or  ***  bill  of  interpleader  filed  by  plaintiflE  seems  on  its  face  to 
state  sufficient  for  the  purposes  of  the  suit.  Such  a  bill  wlU  lie 
where  two  or  more  persons  claim  the  same  thing  or  debt  or  duty 
from  the  complainjant  by  diffeemt  or  separate  interests,  and  he 
does  not  know  to  which  of  the  claimants  he  ought  of  right  to 
deliver  the  thing  in  his  custody,  or  render  the  debt  or  duty,  and, 
by  reason  thereof,  is  in  fear  of  damage  or  hurt  from  some  of 
them;  or,  as  defined  by  Lord  Cottenham:  "It  is  where  the  plain- 
tiff says,  T  have  a  fund  in  my  possession  in  which  I  claim  no 
personal  interest,  and  in  which  you,  the  defendants,  set  up  con- 
flicting claims.  Pay  me  my  costs,  and  I  will  bring  the  money 
into  court*":  Beach  on  Modem  Equity  Practice,  sec.  114;  Hog- 
gart  V.  Cutts,  Craig  &  P.  204;  Wing  v.  Spaulding,  64  Vt  83.  The 
allegations  sudh  a  bill  should  contain  are,  in  purport:  1.  That 
two  or  more  persona  have  preferred  claims  against  the  complain-' 
•nt;  2,  That  they  claim  the  same  thing;  3.  That  the  complainant 
has  no  beneficial  interest  in  the  thing  claimed;  and  4.  That  he 
cannot  determine  without  hazard  to  himself  to  which  of  the  sev- 
eral defendants  the  thing  belongs:  Atkinson  v.  Manks,  1  Cowp. 
703.  Under  the  old  equity  practice,  it  was  usual  to  annex  to  the 
Wll  an  affidavit  of  the  plaintiff  showing  that  there  was  no  collusion 
l>etween  him  and  any  of  the  defendants:  Beach  on  Modem  Equity 
Practice,  sec.  145;  but  it  is,  perhaps,  sufficient  imder  our  practice 
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that  tiie  fact  appear  by  appropriate  allegations  in  the  complaint: 
Jeiome  t.  Jerome^  5  Conn.  352;  Naah  t.  Smith,  6  Conn.  421. 

2.  The  more  orderly  practice  seems  to  be  to  first  determine 
whether  the  interpleador  will  lie  or  not.  If  not,  it  is  unnecessary 
to  go  further;  but  if  it  will,  then  ^^^  the  plaintiff  should  be  dift- 
<diarged  from  liability,  with  his  costs,  upon  bringing  the  money 
or  thing  in  dispute  into  court,  and  the  suit  should  thereafter  pro- 
ceed upooi  isffues  properly  joined  between  the  defendants.  The 
plaintiff  cannot  claim  relief  against  any  of  the  defendants,  but 
only  that  he  be  protected  against  the  claims  of  all,  and  wihen  he 
has  shown  sufficient  to  entitle  him  to  this  he  is  entitled  to  his  in- 
terpleader, which  fact  *being  determined  by  the  order  of  the  court, 
he  is  thenceforth  out  of  the  suit:  St  Louis  Life  Ins.  Co.  t.  Alli- 
ance etc.  Ins.  Co.,  23  Minn.  7;  Cullen  y.  Dawson,  24  Minn.  66; 
First  Nat.  Bank  v.  West  Eiver  By.  Co.,  46  Vt  633;  2  Bearfi  on 
Modem  Equity  Practice,  sec.  637.  If,  howerer,  at  the  hearing 
en  the  bill,  it  is  made  to  appear  that  the  defendants  hare, 
by  their  several  CLDSwers,  clearly  and  sufficien-tly  presented 
the  proper  issnes  aa  between  themselves,  and  that  sxich  issues 
are  ripe  for  adjudication,  the  court  may  at  the  time  it  de- 
termines the  question  of  interpleader  upon  the  complaint  and  is- 
sues thereto  teivdered,  also  decide  the  questions  at  issue  between 
the  several  defendants,  and  dispose  of  the  case  finally.  But 
whichever  course  is  adopted,  the  question  as  to  whether  the  inter- 
pleader will  lie  is  always  preliminary  to  a  trial  of  the  issues  be- 
tween the  defendants,  as,  without  the  establishment  of  this  fact, 
the  defendants  can  have  no  oontention  as  between  themselveB 
upon  the  record:  2  Beach  on  Modem  Equity  Practice,  sec.  638; 
Cullen  V.  Dawson,  24  Minn.  66;  Farley  v.  Blood,  30  N".  H.  354; 
Kirtland  v.  Moore,  40  N".  J.  Eq.  106;  Hall  v.  Baldwin, 45  N.  J.  Eq. 
658.  It  seems  there  is  no  settled  practice  as  to  the  mode  of  pro- 
ceeding after  it  is  ascertained  that  the  bill  of  interpleader  will  lie: 
Oity  Bank  v.  Bangs,  2  Paige,  570.  Van  Fleet,  vice-chancellor,  in 
Kirtland  v.  Moore,  40  N.  J.  Eq.  106,  says,  *^  touching  the  ease 
as  among  the  defendants:  'The  court  may  then  adopt  such  course 
as  may  seem  best  under  the  circumstances;  as  by  directing  that 
issues  shall  be  raised  by  appropriate  pleadings,  or  that  an  action 
at  law  shall  be  brought,  or  that  such  other  course  shall  be  taken 
as  may  seem  best  suited  to  the  nature  of  the  case":  See  Angell  t. 
Hadden,  16  Ves.  Jr.  202.  In  City  Bank  v.  Bangs,  2  Paige,  570, 
the  case  was  referred  to  a  nraster,  and,  as  so  many  conflioting 
claims  were  involved,  the  court  directed  that  any  one  of  the  par- 
ties should  be  allowed  to  file  before  the  master  a  statement  under 
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oath  in  the  nature  of  a  bill  of  discoyery^  which  statement  all  iihe 
other  defendants  should  be  required  to  answer  under  oath.  And 
so  it  appears  competent^  for  the  purpose  of  determining  what  are 
the  issues  as  between  <ind  among  the  defendants^  for  the  court  to 
adopt  any  course  or  method  of  pleading  which  may  seem  appro- 
priate or  best  suited  for  raising  such  issues,  and^  when  once  raised 
or  settled,  the  court  will  pursue  the  prevailing  equitable  practice 
in  trying  them.  Thus,  it  will  appear  that  the  orders  of  the  court 
defaulting  the  defendants  Bergman  and  Linkman,  and  declaring 
that  the  claims  of  Matthieson  and  Lang  &  Co.  were  prior  and  su- 
perior to  theirs,  before  determining  wliether  the  bill  of  inter- 
pleader could  be  properly  entertained,  were  premature:  See  First 
Nat  Bank  v.  West  River  By.  Co.,  46  Vt.  633.  Bergman  and 
Linkman  were  contesting  the  right  of  plaintiff  to  proceed  under 
its  bill  of  interpleader,  and,  until  this  contest  was  settled,  no  i^ 
sues  as  among  the  defendants  could  be  determined. 

The  main  discussion  at  the  trial  was  directed  to  the  question 
as  to  whether  the  defendants  Bergman  and  Linkman  had  such  an 
interest  in  the  fund  in  the  hands  of  the  plaintiff  as  would  warrant 
the  court  in  ^^^  directing  it  to  be  paid  to  them  regardless  of  the 
order  in  Which  the  court  may  have  proceeded.  It  is  difficult  to 
say  from  the  answers  and  cross-complaints  of  Bergman  and  Link- 
man  just  what  they  intended  to  accomplish  thereby,  whether  to 
defeat  the  interpleader,  and  thereby  to  terminate  the  proceeding; 
or  whether,  if  unsuccessful  in  this,  they  intended  by  their  cross- 
bills to  establish  their  right  to  the  fund  as  between  themselyes 
and  the  other  defendants;  and,  if  this  latter,  whether  they  de- 
signed to  establish  their  right  thereto  under  the  right  of  action 
accordecl  by  the  statute  of  Washington  against  any  person  render- 
ing difficult,  uncertain,  or  impossible  of  identification  any  logs 
covered  by  the  statutory  lien,  or  by  virtue  of  the  lien  itself. 
Their  denials,  which  are  mainly  upon  want  of  knowledge  or  in- 
formation sufficient  to  form  a  belief,  reach  only  the  allegations  of 
the  complaint  showing  that  claims  had  been  preferred  by  th-e 
other  defendants  against  the  fund  in  the  hands  of  plaintiff. 
It  is  admitted  that  plaintiff  has"  such  fund,  and  that  it  owes  for 
the  sawlogs  in  the  identical  amount.  It  is  further  admitted  that 
plaintiff  is  unable  to  determine  as  to  whom  it  ought  to  pay  the 
fund  without  hazard  to  itself,  that  it  claims  no  beneficial  interest 
therein,  and  that  there  is  no  collusion  between  it  and  any  of  the 
defendants.  They,  themselves,  are  claiming  the  fund,  beyond 
question;  but  they  have  stated  their  whole  case  upon  the  record 
by  affirmative  allegations,  and  whether  styled  a  further  and  sep- 
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arate  defense  or  a  cross-complaint^  or  wbeQier  designed  to  defeat 
the  plaintiff's  bill  or  to  establish  their  right  to  the  fond,  makes 
but  little  difference  for  the  purposes  of  this  inquiiy.  The  de- 
fendants Matthieson  and  Lang  &  Co.  have,  by  their  answers,  each 
admitted  that  they  have  laid  claim  to  this  fund,  and  by  cross-com- 
plaints '^^  have  set  up  their  respective  demands.  Does  this  rec- 
ord present  a  case  ripe  for  final  determination?  The  only  appar- 
ent obstacle  in  the  way  is  the  issue  of  fact  raised  by  Hie  answeis 
of  Bergman  and  Ldnkman  touching  the  question  as  to  whether 
the  other  defendants  had  preferred  claims  against  the  plaintiff 
for  the  fund  in  its  hands,  but,  as  the  other  defendants  haye  ten- 
dered no  issue  in  this  regard^  and  as  Bergman  and  linkman  have 
not  made  the  point  nor  insisted  upon  it  here^  we  feel  warranted 
in  assuming  that  they  have  intentionally  waiyed  it. 

3.  We  are  now  to  determine  whether,  upon  the  face  of  Berg- 
man's and  linkman's  separate  defenses  or  cross-complaiiLtSy  they 
have  shown  a  right  to  the  fund,  or  are  interested  therein.  If 
they  haye,  the  case  ought  to  go  back  for  a  completion  of  the  is- 
sues between  them  and  the  other  defendants,  and  a  trial  upon 
such  as  may  be  tendered,  but  if  they  haye  not  shown  such  right 
or  interest,  it  ought  now  to  be  finally  disposed  of.  At  the  time 
the  liens  of  Bergman  and  Linkman  upon  the  logs  in.  question 
were  filed  in  the  state  of  Washington,  there  existed,  and  still  ex- 
ists, in  this  state,  a  similar  law  providing  for  the  acquirement 
of  a  statutory  >lien  upon  logs.  Indeed^  the  law  of  this  state  waa 
taken  from  the  Washin^n  statute,  with  but  few  modifications 
or  changes.  The  Washington  statute  contains  a  provision  as  fol- 
lows: '^Any  person  who  shall  injure,  impair,  or  destroy,  or  who 
shall  render  difficult,  uncertain,  or  impossible  of  identification, 
any  sawlogs  ....  upon  which  there  is  a  lien  as  herein  pro- 
vided, without  the  express  consent  of  the  person  entitled  to  such 
h'en,  shall  be  liable  to  the  lienholder  for  the  damages  to  the 
amount  secxired  by  his  Ken,  which  may  be  recovered  by  a  civil  ac- 
tion against  ^'^^  such  person'':  Hill's  Wash.  Stats.,  sec.  1694. 
It  has  been  held  by  this  court  that  where  a  statute  creates  a  lia- 
bility, unless  it  has  prescribed  a  procedure  for  its  enforcement, 
which  attaches  as  a  part  of  the  liability,  it  cam  be  enforced  in 
any  court  having  jurisdiction  of  the  subject  matter  and  the  par- 
ties. In  this  respect  it  is  similar  to  the  common-law  right  or 
liability,  and  may  be  enforced  without  regard  to  territorial  limi- 
tations: Aldrich  v.  Anchor  Coal  Co.,  24  Or.  32;  41  Am.  St.  Rep. 
831.  The  rule  applies  to  actions  arising  ex  delicto  as  well  as  to 
those  arising  ex  contractu.    In  Bums  v.  Grand  Bapids  etc.  B.  B. 
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Co.^  113  Ind.  172^  an  action  instituted  for  negligently  cauaing  the 
death  of  a  person^  Mitchell,  C.  J.,  atates  the  rule  thus:  '^A  civil 
right  of  aotion  acquired  under  the  laws  of  the  state  "where  the 
injury  is  inflicted,  or  a  dvil  liability  incurred  in  one  state,  may 
be  enforced  in  any  other  in  which  the  party  in  fault  may  be 
found,  according  to  the  course  of  procedure  in  the  latter  state'': 
Citing  a  long  list  of  authorities.  And  it  is  not  even  necessary 
that  the  law  of  the  state  where  the  right  of  action  accrued  and  the 
laws  of  the  forum  where  it  is  sought  to  be  enforced  should  both 
give  the  same  right  of  action:  Herrick  y.  Minneapolis  etc.  By. 
Co.,  31  Minn.  11;  47  Am.  Rep.  771.  Such  actions  arising  ex  de- 
licto are  transitory  in  their  character,  and  ought  not  to  be  cir- 
cumscribed by  locality  as  to  their  enforcement,  as  otherwise  jus- 
tice might  often  be  defeated.  To  justify  the  courts  of  one  state 
in  refusing  to  enforce  such  a  right  of  action  giren  by  another  it 
must  be  upon  the  ground  that  its  enforcement  would  be  against 
good  morals  or  natural  justice,  or  that  for  some  good  reason  it 
would  be  prejudicial  to  the  general  interests  of  the  citizens  of  the 
ftate  or  the  forum.  Although  there  ^^®  are  some  cases  opposed 
to  this  riew,  it  appears  to  be  sustained  by  the  great  weight  of 
authority:  See  Dennick  v.  Railroad  Co.,  103  tJ.  S.  11;  Boyce 
T.  Wabash  Ry.  Co.,  63  Iowa,  70;  60  Am.  Rep.  730;  Knight  y. 
West  Jersey  R.  R.  Co.,  108  Pa.  St.  250;  66  Am.  Rep.  200; 
Chicago  etc.  Ry.  Co.  v.  Doyle,  60  Minn.  977;  Leonard  v.  Oo- 
hnnbia  Steam  Nay.  Co.,  84  N.  Y.  48;  38  Am.  Rep.  491.  So  it 
would  seem  from  the  answers  that  Bergman  and  Linkman  each 
has  a  right  of  action  vrithin  this  state  against  the  plaintiff  for 
damages  in  taking  these  logs  away  and  rendering  them  impos- 
aible  oi  identification.  But  the  action  sounds  in  tort;  it  is  one 
arising  ex  delicto,  and  it  does  not  appear  to  be  one  in  which  the 
tort  could  be  waived  and  a  civil  action  substituted.  In  this  view 
of  the  matter,  the  plaintiff  is  not  a  stakeholder  as  to  Bergman  and 
TimTmifnij  as  they  have  no  claim  upon  it  for  this  fund.  Their 
claim  is  by  independent  title,  without  privity  of  estate,  title,  or 
ecmtrsdy  as  it  pertains  to  the  fund.  It  is  one  for  unliquidated 
damages  only,  arising  from  a  torU 

One  of  the  essential  requisites  to  equitable  relief  by  bill  of  in- 
terpleader is,  that  all  the  adverse  titles  of  the  respective  claim- 
tmts  must  be  connected  or  dependent,  or  one  derived  from  the 
other,  or  from  a  common  source.  There  must  be  privity  of  some 
Bort  between  all  the  parties,  such  as  privity  of  estate,  title,  or  con- 
tracty  and  the  claims  should  be  of  the  same  nature  and  character. 
In  cases  of  adverse  independent  titles  or  demands,  actions  to  do- 
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termine  the  rights  of  litigants  must  he  directed  against  the  parly 
holding  the  property,  and  he  must  defend  as  hest  he  can  at  law. 
The  primordial  element  which  forms  the  hasis  of  correlatiTO 
demands  heing  ahsent,  there  can  he  no  contention  **^  among 
the  claimants;  neither  can  say  to  the  other,  '1  have  a  better  right 
or  title  than  you/'  but  each  may  he  ahle  to  say,  '1  have  just  cause 
for  complaint  against  him  who  would  have  us  litigate  only  among 
ourselves/'  Thus,  where  the  only  relation  which  the  plaintiff 
sustains  to  the  defendants  is  that  he  is  the  debtor  of  one  of  them, 
he  cannot  invoke  the  aid  of  an  interpleader:  Third  Nat  Bank  v. 
Skillings  Lumber  Co.,  132  Mass.  410.  So  an  agent  or  bailee  can- 
not maintain  a  bill  of  interpleader  where  a  person  deposits  with 
him  money  or  property,  not  as  a  stakeholder,  but  as  euch  agent  or 
bailee,  and  the  thing  deposited  is  claimed  by  a  third  party:  2 
Story  on  Equity  Jurisprudence,  sees.  816,  817.  Where  <me  claim- 
ant seeks  a  certain  rent  from  the  tenant  in  possession,  and  the 
other  unliquidated  damages  for  use  and  occupation,  they  cannot 
be  required  to  interplead:  Johnson  v.  Atkinson,  3  Anstr.  798; 
Dodd  V.  Bellows,  29  N.  J.  Eq.  127.  In  National  life  Ins.  Go. 
V.  Pingpey,  141  Mass.  411,  the  company  had  issued  a  policy  of 
insurance  on  the  life  of  F.  A.  P.,  payable  to  E.  H.  P.,  but  subse- 
quently allowed  P.  A.  P.  to  surrender  the  policy  without  the  con- 
sent of  E.  H.  P.,  and  thereupon  issued  a  new  poUcy  to  F.  A.  P., 
payable  to  C.  L.  P.  On  the  death  of  F.  A.  P.,  it  was  held  that 
the  company  could  not  interplead  E.  H.  P.  and  C.  L.  P.  The 
court  say:  "By  issuing  those  two  policies,  the  plaintiff  has  ex- 
posed itself  to  both  of  these  claims,  and  must  meet  them  as  best 
it  may.  The  difficulty  of  maintaining  a  bill  of  interpleader  is 
not  technical,  but  fundamental.  In  this  form  of  proceeding,  we 
cannot  inquire  whether  the  plaintiff  has  incurred  a  double  liabil- 
ity. That  result  is  possible.  The  plaintiff  ought  to  be  in  a  posi- 
tion to  be  heard  upon  the  question;  but,  on  a  bill  of  interpleader, 
which  assumes  that  the  plaintiff  *^  is  merely  a  stakeholder,  the 
plaintiff  cannot  be  heard:  Houghton  v.  Kendall,  7  Allen,  72.  A 
plaintiff  cannot  have  an  order  that  the  defendants  interplead, 
when  one  important  question  to  be  tried  is  whether,  by  reason  of 
his  own  act,  he  is  under  a  liability  to  each  of  them'':  See,  also, 
Bechtel  v.  Sheafer,  117  Pa.  St.  555;  1  Beach  on  Modem  Equity 
Practice,  sec,  147;  Pomeroy's  Equity  Jurisprudence,  sees.  1320- 
1324.  So  it  is  in  the  case  at  bar.  Plaintiff  has  upon  the  face  of 
these  cross-complaints  in<!urred  an  independent  liability  to  the  de- 
fendants Bergman  and  Linkman  sounding  in  damages  for  a  tor- 
tiouB  act.  With  the  transaction  from  which  the  liability  arose  tiie 
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other  defendants  are  not  in  piivitj^  their  interest  being  in  the 
fund;  and  the  converse  is  also  trae^  Bergman  and  Linkman  are 
not  in  privity  in  title  or  interest  as  it  pertains  to  the  fund. 

4.  The  next  question  is^  Can  they  establish  their  right  to  the 
fund  through  their  statutory  lien  upon  equitable  grounds?  It 
is  claimed  that^  as  the  laws  of  Oregon  provide  for  the  acquirement 
by  laborers  upon  sawlogs  of  a  like  statutory  lien^  and  for  a  like 
enforcement  thereof^  that  the  lien  could  as  well  be  enforced  in 
Oregon  as  in  Washington^  and  if^  as  against  the  logs^  it  'X)uld  as 
well  against  the  fund  which  represents  the  logs.  There  is  much 
force  in  this  position^  as  it  has  been  shown  that  an  action  will 
lie  for  damages  (Aldrich  v.  Anchor  Coal  Co.,  24  Or.  32;  41  Am. 
St  Bep.  831),  by  ti  parity  of  reasoning  why  not  a  suit  to  foreclose 
the  lien,  in  the  absence  of  any  special  statutory  procedure  de- 
mised as  a  part  of  the  remedy.  It  would  seem  to  be  in  accord 
with  a  just  comity  between  the  states  where  the  rights  of  dtizens 
of  the  state  in  which  the  remedy  is  invoked  *®*  are  not  impaired 
or  intrenched  upon.  But  it  is  not  necessary  for  us  to  decide  this 
question,  because  the  lien  seems  to  have  been  lost  by  failure  to 
invoke  the  remedy  in  season^  even  admitting  the  proposition  to 
he  tenal>Ie. 

5.  The  Washington  statute  provides  that  the  lien  shall  not 
hind  the  logs  for  a  longer  period  than  twelve  months,  unless  a 
civil  action  shall  be  brought  in  a  competent  court  to  enforce  the 
Ken  within  that  time:  Hill's  Wash.  Stats.,  sec.  1688.  Now,  the 
lien  was  filed  October  1,  1892,  and  no  suit  was  instituted  here 
within  the  twelve  months.  If  this  suit  would  suffice  for  that 
purpoee,  it  came  too  late,  as  it  was  commenced  October  3,  1893. 
True,  a  suit  was  instituted  in  time  in  the  Washington  court,  but 
the  logs  were  removed  without  its  jurisdiction  before  a  decree  was 
entered,  and  by  reason  therof  the  lien  was  not  fixed  by  its  action. 
We  know  of  no  rule  by  which  the  lien  would  be  continued  by  the 
commencement  of  the  suit  in  Washington,  unless  the  court  re- 
tained jurisdiction  of  the  property  to  fix  the  lien  upon  it  by  a 
valid  decree.  This  it  did  not  do,  and  hence  no  lien  can  now  be 
established  here,  even  under  appellant's  contention.  The  effect 
of  Bellman's  and  Linkman's  further  defenses  or  cross-complainta 
is  to  bar  the  interpleader,  and  the  complaint  must  be  dismissed 
08  to  them,  as  they  ought  not  to  be  enjoined  from  proceeding  at 
law;  but  as  to  the  other  defendants  the  bill  is  properly  filed.  In 
other  respiBcts  the  decree  of  the  court  below  is  in  accordance  with 
the  facts,  and  a  decree  will  be  entered  here  in  accordance  with 
this  opinion. 

Modified. 


790  NicKLiN  «.  RoBEBTsoH.  [Oregon, 

INTBBPLBADER-WHAT  BILL  MUST  SHOW.— The  Interpleader 

htll  must  show  that  complainant  le  ignorant  or  at  least  in  donbt  as 
to  the  respective  rights  of  the  defendants  to  the  debt,  duty,  or  other 
thing  claimed  by  them,  aod  that  he  cannot  safely  pay  or  render  it  to 
either  without  risk  of  liability  to  the  other:  Shaw  t.  Coster,  8  Paige, 
339;  35  Am«  Dec.  GOO,  and  note.  See,  also,  the  extended  note  to 
Clark  ▼.  Mosher,  1  Am.  St  Rep.  801. 

INTBRPLEADBR— PRACTICB.— If.  at  the  hearing  on  the  bin, 
the  questions  In  which  the  defendants  are  alone  Interested  are  stated 
with  sufficient  clearness  and  certainty  in  the  answers  to  the  bill  to 
present  proper  Issues,  and  they  are  ripe  for  decision,  the  conrt  may, 
at  the  same  time  that  It  decides  the  question  whether  the  bill  was 
properly  filed  or  not,  also  decide  questions  at  Issue  among  the  defend- 
ants and  dispose  of  the  case  finally:  Extended  notes  to  Clark  t. 
Mosher,  1  Am.  St.  Rep.  801,  and  Shaw  t.  Coster,  35  Am.  Dee.  700. 

INTER  PLBADBR  WILL  NOT  LIB  when  complainant  defends 
against  both  suits:  Yarborough  t.  Thompson,  8  Bmedea  &  M.  291; 
41  Am.  Dec.  626. 

INTBRPLBADEIR— IDENTITY  OF  SUBJECT  OP  DEMAND.— 
It  Is  an  indispensable  prerequisite  to  the  filing  of  a  bill  of  interpleader 
that  the  defendants  must  respectively  claim  of  the  complainant  the 
same  property,  debt,  or  duty:  Extended  note  to  Shaw  t.  Coster,  85 
Am.  Dec.  698. 

INTERPLEADER-CLAIM  FOR  TORT.— A  party  cannot  file  a  bill 
of  interpleader  who  Is  obliged  to  put  his  case  upon  the  ground  that 
as  to  some  of  the  defendants  he  Is  a  wrongdoer:  Tyus  y.  Rust,  37 
Ga.  574;  96  Am.  Dec.  365,  and  note.  See,  also,  the  extended  note 
to  Shaw  V.  Coster,  35  Am.  Dec.  702. 

STATUTES  OF  ANOTHER  STATE— ENFORCEMENT  OF.-Ckm- 
Ity  of  one  state  will  enforce  the  laws  of  another  state  when  sndi 
enCorcement  neither  violates  Its  own  laws  nor  infringes  the  rights  of 
Its  own  citizens:  Deringer  v.  Deringer,  5  Houst  416;  1  Am.  St.  Rep. 
160.  The  statutes  of  another  state  hare  ex  proprio  vigore  no  force 
or  effect  In  this,  and.  If  enforced  at  all  In  Its  courts,  such  enforce- 
ment is  dependent  upon  the  adoption  of  the  doctrine  of  eqalty: 
Marshall  y.  Sherman,  148  N.  Y.  9;  51  Am.  St  Rep.  654,  and  note. 
See,  also,  the  cases  collected  In  the  note  to  Forepaugh  t«  Delawaiv 
etc.  R.  R.  Co.,  15  Am.  St  Rep.  679. 
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[28  ObSGON,  278.] 

JUDGMENT,  RELIEF  AGAINST  FOR  BXGUSABLB  NB- 
GI/ECT,  TIME  WITHIN  WHICH  MAY  BE  GRANTED.— Under  a 
statute  authorizing  the  court  to  relieve  a  party  from  a  Judgment,  or* 
der,  or  other  proceeding  taken  against  him  through  his  mistake,  in* 
advertence,  surprise,  or  excusable  neglect,  at  any  time  within  one 
year  after  notice  thereof,  a  motion  for  relief  made  within  the  year 
will  not  support  an  order,  made  after  the  expiration  of  the  year, 
granting  the  motion. 

COSTS,  RELIEF  FROM  TAXATION  OF  IN  BQUlTT.— If  a 
decree  grants  costs  to  one  of  the  litigants,  the  court  has  no  discre- 
tion, after  the  lapse  of  the  time  within  which  it  was  authorized  to 
grant  relief  from  a  judgment,  to  review  or  affect  the  taxation  of  costs 
on  the  graund  that  the  party  aggrieved  by  such  taxation  was  pre-, 
vented  from  applying  for  relief  through  his  surprise,  mistake,  or  ex- 
cusable neglect. 
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TIME,  COMPUTING.— The  time  allowed  by  Taw  for  filing  cost 
billa  or  objections  thereto  must  be  compnted  by  excluding  the  first 
day  and  including  the  last,  except  wben  the  last  day  falls  upon  Sun- 
day, In  which  event  the  party  is  entitled  to  act  on  the  day  following. 

COSTS.— WHERE  NO  OBJECTION  IS  MADE  to  a  coat  bill 
wtfhin  the  time  allowed  by  law,  the  clerk  of  the  court  has  no  dis- 
cretion to  disallow  any  part  thereof. 

JUDGMENT,  RELIEF  FOR  MISTAKE,  ETC.— If  the  affidavits 
filed  in  support  of  a  motion  for  relief  against  a  cost  bill  do  not  show 
that  it  was  taxed  against  the  moving  party  through  his  mistake,  Inad- 
Tertence,  surprise,  or  excusable  neglect,  no  relief  can  be  granted 
though  the  motion  was  made  and  heard  within  the  time  allowed  by 
law. 

JUDGMENT,  AMENDMENT.— Where  there  is  nothing  appear- 
ing on  the  face  of  the  record  to  show  any  error  or  mistake  and  the 
moving  party  must  rely  on  evidence  aliunde,  the  court  cannot  alter 
Ite  Judgment  after  the  close  of  the  term. 

Motion  to  correct  a  decree  so  as  to  relieve  the  plaintiff  from 
the  taxation  of  costs.  On  September  29,  1891,  the  plaintiff's 
«idt  was  dismissed,  and  a  decree  entered  awarding  defendants 
their  costs  and  disbursements.  Six  days  later,  they  filed  a  verified 
statement  of  such  disbursements,  in  which  were  included  four 
hundred  and  forty-nine  dollars  and  sixty  cents  charged  for 
ninety  days'  attendance  and  three  thousand  one  hundred  and 
fortynedx  mUes  traveling  for  witness  C.  W.  Burrage;  eighty-six 
dollars  and  eighty  cents  for  four  days'  attendance  and  eight  hun- 
dred and  eight  miles  traveling  for  witness  W.  H.  Burrage;  fifty- 
four  dollars  and  fifty  cents  for  three  days'  attendance  end  expert 
services  of  witness  D.  W.  Taylor.  No  objection  having  been 
filed  within  the  time  allowed  by  law,  the  derk  taxed  the  costs 
and  disbursements  as  claimed  by  the  defendants.  March  26,1892, 
plaintiff  filed  affidavits  stating  that  she  had  no  notice  of  the  fil- 
ing of  the  statement  of  costs,  and  moved  the  court  to  disallow 
and  strike  out  the  items  hereinbefore  referred  to,  for  the  reason 
that  they  were  illegal,  and  that  the  statement  had  not  been  filed 
within  five  days  after  the  entry  of  the  decree.  No  order  in  ref- 
erence thereto  having  in  the  mean  time  been  made>  the  plaintiff, 
on  June  16,  1894,  by  teave  of  the  court,  filed  objectione  to  these 
items,  and  presented  affidavits  tending  to  show  that  the  neglect 
to  bring  forward  such  objections  at  an  earlier  date  was  excus- 
able. September  20th  of  the  same  year,  the  derk  letaxed  the 
items  by  reducing  the  chaiges  for  the  first  two  wifcnessee  named 
to  one  day  and  one  mile  each,  and  the  other  witness  to  three 
days  and  one  mile,  making  the  total  sinn  allowed  ten  dollars  and 
thirty-one  cents  instead  of  five  hundred  and  ninety  dollars  and 
ninety  cents  as  claimed  by  defendants.  Thereafter  the  defend- 
ants moved  the  court  to  retax  their  disbursements,  and  the  court 
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thereupon  found  that  the  defendants  were  entitled  only  to  the 
euniB  diowed  them  by  the  clerk,  and  on  September  21>  1894,  the 
court  decreed  a  modification  of  the  diabnrsements  as  requested  by 
plaintiff,  and  the  defendants  thereupon  appealed. 

William  H.  Adams,  for  the  appellants. 

McDougall,  Spencer  &  Jones,  for  the  respondent 

^^  MOOEE^  J.    1.  It  is  contended  by  the  defendants  that  no 
order  modifying  the  original  decree  having  been  made  within 
a  year  after  the  plaintiff  had  notice  of  the  taxation  of  the  dis- 
bursements, the  court  was  powerless,  after  the  expiration  of  that 
time^  to  grant  the  relief  sought    It  must  be  conceded  that  a 
large  portion  of  the  disbursements  claimed  by  the  defendants  is 
illegal,  and  hence  the  only  question  inrolved  is  the  power  of  the 
court  to  retax  them.    The  statute,  so  far  as  it  applies  to  the  case 
at  bar,  provides  that  the  court  may,  ^^in  its  discretion,  and  upon 
such  terms  as  may  be  just,  at  any  time  within  one  year  after  no- 
tice thereof,  relieve  a  party  from  a  judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  his  mistake^  inadyertence,  or 
surprise,  or  excusable  negiecf^  HilFs  Code,  sec.  102.     At  the 
common  law,  no  judgment  could  be  amended  after  the  term  at 
which  it  was  entered,  except  for  clerical  errors  appearing  in  the 
record,  and  then  only  when  there  was  to  be  found,  in  some  min- 
ute of  the  trial,  a  memorandum  of  what  actually  transpired  from 
which  the  judgment  might  be  corrected:  Albcrs  v.  **■  Whitney, 
1  Story,  310;  Aetna  Life  Ins.  Co.  y.  McCormick,  20  Wis.  265.   A 
statute  conferring  power  to  modify  a  judgment  or  decree  after 
the  term  at  which  it  was  rendered,  being  in  derogation  of  the 
common  law,  is  to  be  strictly  construed;  and  hence  a  party,  if  he 
could  be  relieved  from  a  proceeding  taken  against  him  through 
his  inadyertence,  surprise,  or  excusable  neglect,  must  apply  there- 
for and  obtain  a  decision  thereon  within  the  thne  prescribed  by 
the  statute,  or  his  laches  will  preclude  the  court  from  th^^eafter 
amending  the  record:  Woolley  y.  WooUey,  12  Ind.  663;  Gerish  y. 
Johnson,  6  Minn.  23;  Knox  y.  Clifford,  41  Wis.  459;  Flanders  y. 
Sherman,  18  Wis.  575.    In  th«  case  last  cited.  Cole,  J.,  in  con- 
struing a  statute  identical  with  the  one  aboye  quoted,  says:  **But, 
unless  the  motion  is  made  within  a  year  from  the  time  the  party 
has  notice  of  the  erroneous  order  or  judgment,  the  court  cannot 
relieve  under  this  statute.    It  must  be  mode  within  a  year,  as  the 
power  of  the  court  to  grant  the  relief  is  expressly  limited  to  that 
period.     After  the  lapse  of  that  time,  the  court  cannot  relieve 
a  party  from  an  order  or  judgment  against  him  through  his  'mis- 
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take/  'inadvertence/  'suTpriae/  or  'excusable  neglect."*  In 
WooUey  y.  WooUey^  12  Ind.  663^  one  of  ilie  parties  to  a  judgment^ 
on  the  day  prior  to  the  expiration  of  a  year  from  its  rendition, 
under  the  provisionsof  a  similar  tftatute^  applied  to  the  court  to  set 
it  aside,  which  the  court  did  on  the  day  after  the  year  had  expired. 
An  appeal  haying  been  taken  from  the  judgment  thus  rendered, 
jt.  was  reversed,  and  Perkins^  J.,  in  rendering  the  decision^  says: 
'IJnder  the  section  upon  which  the  present  suit  is  founded^  the 
court  oould  not  set  aside  the  judgment  after  the  expiration  of  the 
year.**  In  Oerish  y.  Johnson,  5  Minn.  23,  the  court,  interpreting- 
a  similar  statute^  says:  'It  by  '^  no  means  follows  that  because 
a  party  may  make  such  a  motion  within  the  year,  that  he  has  ai- 
rways a  year  to  make  it  in.  He  is  in  each  instance  bound  to  make 
the  motion  with  diligence,  and  show  the  existence  of  some  of  the 
causes  specified  in  the  statute.'*  "The  period,'*  says  Cole,  J.,  in 
Xjiox  y.  Clifford,  41  Wis.  459,  "within  which  the  discretion  is- 
to  be  exercised  is  expressly  limited  to  a  year  after  notice  of  the 
judgment;  and  this  time  cannot  be  enlarged  or  extended  by 
merely  giving  notice  of  the  motion  to  vacate  the  judgment.  The 
party  is  required  to  act,  and  must  bring  his  motion  to  a  hearing, 
within  the  year,  or  the  power  to  relieve  under  the  statute  is  gone. 
This  provision  goes  upon  the  only  reasonable  assumption  that  a 
year  affords  an  ample  opportunity  for  a  party  to  obtain  relief  if 
he  is  diligent.**  These  authorities  conclusively  show  that  the 
statute  limits  the  power  to  one  year  after  notice  of  the  "judg- 
ment, order,  or  proceeding,**  and  that  the  expiratioa  of  that  time 
leaves  the  court  without  authority  to  set  aside  or  modify  its  de* 
dsiom  for  any  of  the  causes  enumerated  in  the  section  quoted* 
The  plaintiff  must  have  had  notice  of  the  taxation  of  these  dis- 
bursements on  March  26, 1892,  at  which  time  she  moved  the  court 
to  disallow  them,  and,  more  than  one  year  from  that  time  having 
expired  before  a  modification  thereof  was  decreed,  it  follows,  that 
the  court,  under  the  provisioois  of  the  statute,  had  no  ipower  to 
alter  the  original  decree. 

2.  The  plaintiff  insists,  however:  1.  That  the  allowance  of 
costs  in  equity  rests  in  the  sound  discretion  of  the  trial  court, 
which  will  not  })e  reviewed  on  appeal  except  for  an  abuse  thereof; 
and  2.  That  the  taxation  of  the  disbursements  of  which  ehe  com* 
plains  ^^  results  from  the  misprision  of  the  clerk,  and  that  the 
court  possesses  at  all  times  the  inherent  power  to  correct  such  er» 
TOTS.  It  must  be  observed  that  the  discretion  referred  to  by  plain- 
tiff does  not  extend  to  the  amount  of  costsan-d  disbursements  to  be 
recovered, but  only  as  to  who  shall  pay  them:  Hill*8  Code,sec.554. 
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In  the  case  at  bar,  the  court  exercised  its  discretion  at  the  time 
it  decreed  that  the  defendants  recover  of  the  plaintiff  their  costs 
and  disharsements,  and  it  is  this  exercise  of  it  that  will  not  be 
reviewed  exoept  for  tfbuse:  Lovejoy  v.  Chapman,  23  Or.  571;  Cole 
V.  Logan,  24  Or.  304.  One  of  the  objects  in  procuring  a  judg- 
ment or  decree  is  to  put  at  rest  forever  the  issue  litigated,  but  if 
the  trial  court  could,  even  in  matters  within  its  discretion, 
change  at  pleasure  its  solemn  conclusions,  judgments  might  re- 
main open  in  all  matters  relating  to  an  exercise  of  this  right,  and 
become  subject  to  be  changed  at  any  time  in  favor  of  either  party 
who  could  show  a  better  reason  therefor.  When  the  trial  court 
has  not  abused  its  discretion  in  the  exercise  thereof,  its  conclu- 
sion will  not  be  reviewed  in  this  court,  and  such  conclusion,  when 
announced,  ought  to  be  as  binding  upon  the  court  rendering  it 
as  it  is  upon  this  court 

3.  The  etatute  authorizes  the  clerk  to  allow  and  tax,  as  a  mat- 
ter of  course,  the  disbursements  claimed  by  a  party  upon  his  fil- 
ing a  verified  statement  thereof  within  five  days  &om  the  entiy 
of  a  judgment  or  decree  given  in  his  favor,  unless  the  adverse 
party,  within  two  days  from  the  time  allowed  to  file  the  state- 
ment, shall  file  objections  thereto.  The  statement  may  also  be 
filed  at  any  time  after  five  days,  but  in  such  case  a  copy  thereof 
must  be  served  upon  the  *®*  adverse  party,  who  is  given  two 
days  from  the  service  thereof  to  file  objections  thereto,  and  in 
either  case  the  clerk  must  pass  upon  and  may  allow  or  reject  any 
or  all  items  to  which  objections  have  been  made:  Hill's  Code, 
sees.  556,  557.  It  will  be  observed  that  judgment  was  entered 
September  29th,  and,  excluding  the  first  day  from  the  computa- 
tion, the  five  days  would  expire  October  4th,  but  that  day,  being 
Sunday,  must  also  be  excluded,  and  the  statement  having  been 
filed  on  the  day  following,  was  within  the  five-day  limit:  Hill's 
Code,  sec.  519. 

4.  No  objections  having  been  filed  to  "Qie  cost  bill  witiiin  the 
time  prescribed  by  law,  the  cflerk  had  no  discretion  in  the  allow- 
ance of  the  items  contained  in  the  statement. 

5.  The  affidavits  submitted  with  the  motion  on  March  26, 
1892,  did  not  show  that  the  disbursements  had  been  taxed  against 
the  plaintiff  through  her  mistake,  inadyertenjce,  surprise  or  ex- 
cusable neglect,  and  even  if  it  be  conceded  that  a  motion  filed 
within  one  year  from  the  notice  thereof  authorized  the  court,  af- 
ter the  expiration  of  that  period,  to  relieve  a  party  from  a  judg- 
ment taken  against  him  under  such  circumstancei^  the  motion 
filed  would  be  ineffectual  for  that  purpose. 
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6*  The  power  of  a  court,  at  any  time  after  the  entry  of  a 
judgment,  to  oorreot  the  misprision  of  a  clerk  or  other  officer  of 
the  court,  when  it  can  be  done  by  reference  to  eome  memoran- 
dum of  the  trial,  made  at  the  hearing  thereof  by  the  court,  or 
from  the  pleadings  on  file  or  proceedings  had  therein,  must  be 
conceded:  1  Black  on  Judgments,  sec.  155;  1  Freeman  on  Judg- 
ments, sec.  71;  but  when  the  mistake  is  not  apparent  ^®^  on  the 
record,  and  must  be  made  out  upon  affidavits  and  evidence  ali- 
unde, then  there  remains  nothing  to  amend  by,  and  the  court 
is  powerless  to  alter  the  judgment  after  the  close  of  the  term  at 
which  it  was  rendered:  Albers  v.  Whitney,  1  Story,  310.  The 
amount  of  the  items  claimed  in  the  verified  statement  is  nine 
hundred  and  fiivc  dollars,  which  sum  the  clerk  entered  in  the  de- 
cree, and,  it  appearing  that  the  evidence  relied  upon  to  correct 
the  record  consisted  of  affidavits  which  were  insufficient  for  that 
purpose,  it  follows  that  the  decree  appealed  from  muet  be  re- 
versed, and  the  motion  to  correct  the  original  decree  overruled. 

Beversed. 

Of  the  Power  of  a  Oonrt  to  Vacate  a  ^udflrment  After  the  Time  Specified 
In  the  Statute  for  G^antlnff  Belief  Therefrom. 

The  broad  statement  contained  In  the  principal  caae,  that  a  party 
moving  to  be  relieved  from  a  judgment,  order,  or  other  proceeding 
on  account  of  his  mistake  or  excusable  neglect  must  obtain  a 
decision  of  his  motion  within  one  year  after  the  taking  of  such  judg- 
ment, order,  or  other  proceeding  against  him,  though  he  appUes  for 
relief  within  less  than  that  time,  is  somewhat  startling,  and  we  do 
not  believe  It  can  be  sustained  upon  the  authorities  cited  by  the 
court  or  otherwise.  .To  sustain  it  would  make  the  moving  party, 
though  he  applied  for  relief  within  the  time  aUowed  him,  responsible 
for  the  future  action  of  the  court,  over  which  he  necessarily  has  no 
control.  There  are.  Indeed,  cases  holding,  and  perhaps  properly, 
that  the  oonrt  Is  not  bound  to  grant  relief,  though  an  ai^lication 
therefor  Is  made  within  the  time  designated  In  the  statute,  if  It 
appears  that  the  imrty  moving  has  been  guilty  of  laches  in  not  sooner 
making  his  application.  These  cases,  in  other  words,  affirm  that  the 
time  designated  In  the  statute  Is  a  limitation  upon  the  powers  of 
the  court,  a  specification  of  a  period  beyond  which  no  application 
can  be  nuide,  but,  on  the  other  hand,  that  the  time  Is  not  necessarily 
^ven  in  all  cases,  and  therefore  that  the  party  moving  should  not 
be  allowed  the  whole  time  If  it  appears  that  his  delay  is  unreason- 
able: Bozzlo  y.  Vagllo,  10  Wash.  270. 

We  do  not  doubt  that  the  court  may  also,  though  the  application 
Is  made  In  due  time,  refuse  to  grant  It  for  laches  in  the  prosecution 
of  the  motion,  and  hence  there  may  be  cases  in  which,  though  the 
application  was  made  In  due  time,  an  order  denying  the  motion,  and 
made  after  the  expiration  of  a  year,  may  be  affirmed  upon  the  ground 
that  such  order  may  have  been  made  by  the  court  because  of  laches 
in  prosecuting  the  motion.    This  latter  view  is  sustained  by  the  case 
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of  Knox  T.  Clifford,  41  Wis.  459.  In  tliat  case,  a  Jadi^ment  wu 
entered  in  fayor  of  the  plaintiff  on  the  eis^hteenth  day  of  May,  1878^ 
from  which  the  defendant  perfected  an  appeal  on  the  twenty-third 
day  of  July  of  the  same  year,  and  the  judgment  was  affirmed  In  the 
following  December.  In  February,  1870,  the  defendant  moved  for 
a  new  trial.  Including  surprise  as  one  of  the  grounda  of  the  motion. 
This  motion  was  heard  on  the  twenty-eighth  day  of  April,  1876,  and 
was  granted  on  the  25Ui  of  July  following.  The  court.  In  reveriitug 
the  ord'T  granting  a  new  trial,  referred  to  the  fact  that  tbe  defendant 
was  charged  with  notice  of  the  entry  of  the  Judgment  againat  hliP 
as  early  as  the  time  of  perfecting  his  appeal,  and  that  it  might 
rea8ona»bly  be  presumed  that  he  had  actual  notice  of  the  judgmmt 
about  the  time  it  was  rendered  in  May,  because  the  record  Aowt 
that  the  finding  of  the  coort  ordering  Judgment  against  him  was 
served  upon  his  attorney  on  the  25th  of  that  month.  The  court,  how- 
ever, detennined  that  the  period  within  which  the  diacretloo  to  to 
be  exercised  **is  expressly  limited  to  a  year  after  notice  of  tlie  Judg- 
ment; and  this  time  cannot  be  enlarged  or  extended  by  merely  giving 
notice  of  the  motion  to  vacate  the  Judgment  The  party  is  required 
to  act,  and  must  bring  his  motion  to  a  hearing  within  the  year  or 
the  power  to  relieve  Is  gone.  The  provision  goes  apon  the  very 
reasonable  assumption  that  a  year  affords  an  ample  opportunity  for 
a  party  to  obtain  relief,  if  he  is  diligent"  There  is  nothing,  we  Insist, 
in  this  language  which  would  preclude  the  court  from  granting  tbe 
relief  after  a  year  from  the  entry  of  the  original  Judgment,  had  the 
motion  to  vacate  it  been  diligently  made  or  diligently  pursued  within 
the  year,  though  the  action  of  the  court  thereon  had  occurred  at  a 
later  period. 

In  the  case  of  Flar^ers  v.  Sherman,  18  Wis.  575,  the  order  against 
which  r^lef  was  sought  was  entered  on  the  fifteenth  day  of  June, 
1861,  while  the  awlication  for  relief  therefrom  was  not  made  until 
October,  1862.  The  case,  therefore,  did  not,  involve  any  question 
respecting  the  power  of  the  court  had  the  motion  for  relief  been 
made  within  the  time  deslgneited  in  the  statute. 

lu  the  cas'j  of  Gerish  v.  Johnson,  5  Minn.  23,  the  Judgment  was 
i^ndered  on  the  thirty-first  day  of  December,  1858,  and  docketed  on 
the  20th  of  March,  1859.  The  record  did  not  disclose  when  the 
application  for  relief  was  made,  but  the  order  of  the  court  denying  It 
was  entered  on  the  24th  of  March,  1860.  This  order  was  affirmed 
upon  several  grounds,  one  being  that  It  by  no  means  followed  that  a 
party  always  had  a  year  within  which  to  make  his  application,  and 
that  he  was  in  each  instance  bound  to  make  the  motion  with  dili- 
gence, and  ^ow  the  existence  of  some  one  of  the  causes  specified  in 
the  statute.  The  court  added:  "It  does  not  satisfactorily  appear  from 
the  parpers  furnished  the  court  when  the  motion  was  in  fact  made^ 
but  it  does  appear  that  It  was  heard  at  the  March  term  of  the 
court  In  Le  Seur  county  In  1860,  which  was  a  year  and  two  months 
after  the  rendition  of  the  Judgment  This  also  was  a  sufficient 
ground  for  the  court  below  to  deny  the  motion;  and,  as  it  nowhers 
appears  that  the  motion  papers  presented  any  grounds  for  relief 
whatever,  we  are  bound  to  presume  there  were  no  merits  in  It** 

The  case  of  Woolley  v.  WooUey,  12  Ind.  663,  was  one  in  w4iich  as 
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application  was  made  under  a  statute  authorizing  relief  from  a  Judg« 
<nent  taken  against  a  party  through  his  mistake,  Inadvertence,  sur- 
prise, or  excusable  neglect.  The  application  for  relief  was  filed  the 
^iay  before  the  year  expired,  and  was  granted  the  day  after  such 
•expiration.  The  action  of  the  court  in  granting  this  relief  was 
reversed,  but  it  appeared  rather  to  have  been  reversed  because  the 
case  presented  did  not  fall  within  the  statute  than  for  any  other 
reason.  The  court  first  stated  the  different  cases  In  which  courts 
were  authorized  to  set  aside  Judgments  in  dvU  actions,  adding: 
''None  of  the  foregoing  classes  of  cases  embraces  that  of  an  applica- 
tion to  set  aside  a  judgment  or  decree  for  fraud,  where  there  was  an 
appearance  for  both  parties— an  equitable  proceeding  well  known 
to  the  common  law.  We  say  none  of  these  proceedings  embrace 
such  a  case.  Perhaps  that  for  granting  new  trials  may,  to  the  extent 
to  which  misconduct  or  fraud  of  the  opposite  party,  had  it  been  dls- 
covei^d  at  the  time  at  which  the  trial 'took  place,  would  have  then 
been  a  ground  for  a  motion  for  a  new  trial.  But  the  question  here 
is.  Does  the  Revised  Code  provide  a  substitute  for  the  general  com- 
mon-law mode  of  setting  aside  a  judgment  or  decree  for  fraud?** 
The  court,  however,  added:  ''Under  the  section  upon  which  the 
present  suit  is  founded,  the  court  could  not  set  aside  the  judgment 
after  the  expiration  of  the  year."  It  wiU  be  seen  that  the  case  was 
not  a  proper  one  for  proceeding  for  relief  upon  the  ground  of  surprise 
or  excusable  neglect,  because  the  parties  were  represented  at  the 
trial.  The  above  quotation  may,  however,  be  regarded  as  expressing 
the  opinion  of  the  court  that,  though  the  case  had  fallen  within  the 
statute,  stlU  that  the  relief  could  not  have  been  granted  after  the 
year.    Conceding  this,  the  statement  is  but  a  dictum. 

On  the  other  hand  are  cases  authorizing  relief  to  be  granted  after 
the  expiration  of  the  statutory  time  upon  motions  made  within  that 
time,  where  the  delay  is  not  due  to  laches  of  the  party  In  prosecuting 
Ills  motion,  but  rather  to  the  action  of  the  court  to  which  he  pre- 
sented It  Thus,  In  Butler  v.  Mitchell,  17  Wis.  54,  a  motion  was  made 
-within  one  month  after  the  rendition  of  the  judgment,  and,  being 
^lenied,  an  appeal  was  taken  to  the  supreme  court,  which  affirmed 
the  order,  but  without  prejudice  to  the  right  to  renew  the  motloo 
«ipon  a  proper  affidavit  of  merits.  The  motion  was  renewed  in  the 
trial,  court  about  eighteen  months  after  the  rendition  of  the  judg- 
ment, the  delay  being  solely  accounted  for  by  the  pendency  of  the 
former  appeal.  When  the  second  motion  was  brought  on  for  hear- 
ing, it  was  resisted  on  t]]«  ground  of  laches  in  making  it,  and  that 
more  than  one  year  had  intervened  after  the  entry  of  the  judgment 
from  which  relief  was  sought.  The  court  answered:  "The  statute 
does  not  mean  that  the  relief  must  actually  be  furnished  within 
the  year.  Otherwise,  the  opposite  party  might,  by  appealing  or  con- 
testing the  matter  to  the  utmost,  use  up  the  year,  and  thus  defeat 
the  remedy.  And  where  the  motion  is  made  as  promptly  as  was 
here,  and  prosecuted  with  reasonable  diligence,  and  a  final  decision 
of  this  court  Is  not  obtained  until  after  the  expiration  of  the  year, 
and  that  decision  is  to  deny  the  motion  for  a  mere  defect.  It  Is  entirely 
competent  for  the  court  to  grant  such  liberty.  And  the  fact  that  it 
le  nominally  called  a  new  motion  does  not  prevent  it  from  being 
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mbttantlal]7  a  continuation  of  the  same  appUcatloiL  It  to  In  tbc 
nafnre  of  an  amendment  of  the  pspen  on  which  the  motion  was 
founded.  And  we  think  H  would  not  only  defeat  the  ends  of  Justice, 
but  would  be  doing  yiolence  to  the  spirit  and  Intent  of  the  statnfee 
Itself  to  say,  because  the  litigation  had  been  prolonged  beyond  the 
year,  when  It  appeared  that  to  supply  a  formal  defect  It  was  nece»> 
sary  to  amend  the  application  and  present  It  again,  that  these  facts 
deprived  the  court  of  all  power  to  glye  the  relief.  We  do  not  regard 
tills  statute  as  so  Imperative  In  Its  character  as  the  statute  of  limita- 
tions. And  If  It  were^  the  renewal  of  the  motion  on  leave  to  supply 
a  formal  defect  of  the  papers,  should  be  considered  rather  as  an 
amendment  of  the  original  motion."  Somewliat  similar  Is  the  case 
of  Howell  V.  Harrell,  71  N^  G.  161.  A  motion  for  relief  from  a  Judg- 
ment was  made  in  due  time,  but,  in  deference  to  the  opinion  of  the 
Judge  respecting  the  form  of  the  application,  It  was  abandoned,  and 
a  civil  action  commenced  seeking  the  same  relief.  This  again  was 
abandoned  in  deference  to  the  opinion  of  the  trial  Judge,  and  a  motion 
was  made  to  reinstate  the  original  motion,  but,  as  more  than  a  year 
had  elapsed  since  the  entry  of  the  Judgment,  l^e  teial  Judge  was 
of  the  opinion  that  he  could  not  allow  such  reinstatement,  and  be 
therefore  denied  rell^.  The  supreme  court  on  appeal  Teversed  tbe 
order  on  the  ground  that  such  laches  as  were  attributable  to  the 
applicant  had  resulted  from  the  first  erroneous  decision  of  the  Judge, 
and  therefore  were  excusable,  and  hence  the  moving  party  was 
entitled  to  have  It  heard  upon  the  merits. 

The  case  of  Sargent  v.  Kindred,  decided  by  the  supreme  court  of 
North  Dakota  in  May,  1806,  was  one  in  which  the  motion  for  relief 
was  not  made  until  more  than  a  year  after  the  notice  of  the  Judg- 
ment had  been  served  upon  the  attorney  of  the  defendant,  and  the 
court  held,  that  the  defendant  was  chargeable  with  the  notice,  and 
that  the  application  was,  therefore,  made  too  late.  The  court  also 
expressed  the  opinion  that,  even  were  the  motion  conceded  to  nave 
been  made  In  time,  relief  could  not  be  granted,  because  it  was 
neither  decided,  nor  submitted  to  the  court  for  decision,  until  more 
than  a  year  from  the  time  tha;t  the  defendant  knew  of  l^e  motion; 
and  the  court  said  that  the  motion  "must  be  made  and  submitted, 
and  the  order  granting  the  relief  must  also  be  made,  within  the 
year.  The  language  of  the  statute  is  explicit  It  declares  that  tbe 
court  shall  have  power  to  relieve  a  party  from  a  Judgment  at  any 
time  within  one  year  after  notice  thereof.  It  Is  not  enough  to  satisfy 
the  language  of  the  statute  that  the  application  tor  the  relief  is  nuide 
within  the  year,  or  that  it  Is  submitted  within  the  year.  But  the 
court  must  take  action  within  the  year.  It  is  true  that  a  court,  to 
prevent  prejudice  to  a  suitor  through  Its  own  want  of  diligence,  has 
power  to  direct  that  the  order  granting  the  relief  be  entered  nunc  pro 
tunc  as  of  the  time  the  motion  was  finally  submitted.  In  this  way,  all 
possible  injury  to  the  litigants  from  the  failure  of  the  court  to  decide  a 
motion  within  the  year  may  be  prevented,  provided  the  party  has 
brought  his  motion  to  a  hearing  within  the  statutory  time.  There  Is 
no  hardship  In  this  construction  of  the  statute.  Oertailnly,  a  year 
after  notice  that  a  Judgment  has  been  entered  against  the  suitor  is 
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ample  time  for  him  to  prepare  and  submit  his  motion  to  have  sucb 
Jvdinsient  set  aside.  Iq  practically  every  case  the  decision  of  the  ma> 
lion  can  be  rendered  within  the  year,  and  there  U  bnt  little  occasion 
for  delay  in  deciding  such  motions  after  they  are  finally  submitted. 
And  if  the  court  discovers  that  it  is  unable  to  render  a  decision 
"Within  the  prescribed  period,  it  has  power,  and  such  power  will  iuva* 
rlably  be  exercised  in  favor  of  a  litigant  who  has  not  been  guilty  of 
great  laches,  to  direct  that  the  order  be  entered  nunc  pro  tunc  as  of 
the  time  the  motion  was  finally  submitted." 

It  should  be  remembered  in  each  of  the  cases  to  which  attention 
has  been  directed  the  statutes  under  consideration  gave  the  moving 
party  a  year  after  notice  of  the  Judgment  or  other  proceeding  against 
him  in  which  to  apply  for  relief,  and  a  party  having  notice  of  the 
proceeding  of  which  he  complains  is  justly  chargeable  with  laches 
In  falling  to  make  his  motion  until  within  so  short  a  time  from  the 
end  of  the  year  that  it  may  not  be  heard  within  the  time  limited,  or., 
when  the  motion  is  promptly  made,  in  falling  to  bring  it  to  a  hearing 
within  that  time.  In  some  of  the  states,  the  period  within  which 
relief  may  be  granted  is  computed  from  the  rendition  of  the  judg- 
ment, instead  of  from  the  time  when  the  aggrieved  party  has  notice 
thereof.  Under  such  a  statute,  to  deny  relief  because  the  applicant 
^uld  not  be  heard  from  any  cause  before  the  expiration  of  the  stat- 
utory time  would  be  to  deprive  the  aggrieved  party  of  much  of  the 
substantial  benefit  of  the  statute,  and  might  result  in  denying  him 
relief  when  he  had  been  guilty  of  no  laches  whatever.  Such  a  con- 
struction of  the  statute  should  not  be  tolerated. 

In  the  principal  case,  the  moving  party  was  certainly  guilty  of 
great  and  inexcusable  laches.  The  papers  in  the  case  showed  that  in 
March,  1892,  she  filed  affidavits  in  support  of  a  motion  to  disallow  the 
costs  claimed,  bnt  never  brought  this  motion  on  to  a  hearing,  and  on 
June  16,  1894,  more  than  twenty-seven  months  after  the  making  of 
the  former  motion,  she,  by  leave  of  the  court,  for  the  first  time,  sub- 
mitted affidavits  tending  to  show  that  her  neglect  to  present  objec- 
tions at  an  earlier  d-ate  was  excusable,  and  it  was  not  until  Septem- 
ber,  1894,  or  more  than  thirty  months  after  the  entry  of  the  original 
judgment,  that  relief  was  granted. 

JUDGMENTS— AMENDING  AFTER  TERM.— A  court  cannot  cor- 
rect a  judgment  as  In  fact  rendered  after  the  term  has  imssed.  The 
power  to  amend  or  change  the  judgment  is  then  confined  to  the 
court  having  appellate  jurisdiction:  In  re  Black,  52  Kan.  64;  39  Am. 
St  Rep.  831,  and  note.  See,  also,  the  extended  note  to  Bramlet  v» 
Pickett,  12  Am.  Dec.  351. 

TIMB-^OMPUTING—LAST  DAY  FALLING  ON  SUNDAY.— The 
rtrle  that  where  a  non-negotiable  note  falls  due  on  Sunday  it  is  pay- 
able on  the  day  following  is  established  by  the  weight  of  authority,, 
ftnd  has  by  anaiog.v  been  applied  to  diber  cases  when  the  day 
^r  the  performance  of  a  contract  or  other  act  happens  to  be  on  Sun- 
day: Note  to  Avery  v.  Stewart,  7  Am.  Dec.  250,  251.  The  general 
current  of  modem  authority  is,  that  where  a  statute  requires  an  act 
"to  be  performed  a  certain  number  of  days  prior  to  a  day  named, 
or  within  a  definite  period  after  a  day  or  event  specified,  or  where 
the  time  Is  to  be  computed  either  prior  or  subsequent  to  a  day  named, 
the  usual  rule  Is  to  exclude  one  day  of  the  designated  period  and  to» 
iDchide  the  other:  Extended  note  to  Cressey  v.  Parks,  46  Am.  Repi. 

4ia 
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[28  0B1GOM.485.] 

AN  EXECUTION  ISSUED  BY  THE  CLERK  OF  A  COXTELl 
OTHER  THAN  THE  ONE  ENTERING  JUDGMENT,  unlefis  aathor. 
Ised  by  some  special  statute,  is  void. 

JUDGMENT  AGAINST  NONRESIDENTS.— A  personal  Judg- 
ment rendered  upon  service  of  summons  "by  publication,  the  record 
not  disclosing  that  nny  property  has  been  attached.  Is  void. 

JUDGMENT,  JURISDICTION  WHEN  MUST  APPEAR  AF- 
FIRMATIVELY.—Wiieiiover  a  mode  of  acquiring  Jurisdiction,  not  In 
accordance  with  the  general  course  of  the  common  law  has  been  pre- 
scribed by  statute,  that  mode  must  be  strictly  followed,  and  the  facta 
necessary  to  sustain  jurisdiction  must  appear  on  the  face  of  the 
record. 

SHERIFF'S  DEED,  RECITALS*  WHEN  NOT  CONCLUSIVE. 
Though  a  sheriflTs  deed  rocltes  that  the  property  was  sold  under  as 
execution  issued  out  of  the  county  court,  such  recital  cannot  preTail 
in  the  face  of  a  copy  of  the  execution,  received  in  evidence^  from 
which  it  appears  to  have  been  issued  out  of  another  court. 

SHERIFF'S  SALE.— THE  CONFIRMATION  OF  A  SHER- 
IFF'S SALE  cannot  cure  infirmities  in  the  judgment  Such  a  con- 
flrmarion  is  a  determination  of  the  regularity  of  the.  proceedings  un- 
der the  writ  only,  and  supplies  all  defects,  except  those  founded  on 
the  want  of  jurisdiction. 

PRESCRIPTIVE  TITLE  CANNOT  BE  ACQUIRED  EXCEPT 
BY  OCCUPANCY  UNDER  A  CLAIM  OF  OWNERSHIP.— In  the  ab- 
sence of  occupancy,  the  claim  of  ownership  accompanied  by  the  pay- 
ment of  taxes  and  the  sale  of  small  parts  of  the  property  does  not 
•create  title  by  prescription. 

ADVERSE  POSSESSION  OF  ONE  OF  SEVERAL  LOTS.- 
Though  property  is  descrit)ed  in  a  conveyance  as  consisting  of  lots 
•and  blocks,  adverse  possession  of  It  cannot  be  predicated  upon  the 
occupancy  of  some  lot  therein  by  a  purchaser  from  the  grantee  In 
such  deed.  Each  lot  or  tract  is  distinct,  and  an  entry  and  occupancy 
of  one  under  a  claim  of  title  is  not  a  constructive  occupancy  of  the 
others. 

•Suit  by  Willamette  Besl  Estate  Company  to  quiet  ti.tle  to  lots 
3  to  10  in  block  25,  6  to  10  in  block  26,  blocks  35  and  36,  and 
four  blocks  known  as  the  Courthouse  Square  in  the  town  of  Cor- 
nelius, OregoiL  The  defendant  Hendrix  was,  on  June  7,  1860, 
the  owner  of  realty  consisfting  of  one  hundred  and  forty  acres^ 
including  the  property  in  controversy,  and  a  judgment  was^  in 
June  of  the  eame  year,  entered  against  him  in  faTor  of  W.  T. 
Newby  in  the  county  court  of  Washington  county  for  three  hun- 
dred and  ten  dollars.  On  October  23,  1861,  a  judgment  waa 
entered  in  the  circuit  court  of  the  same  county  in  favor  of  S.  IL 
<3ilmore  and  against  the  defendant  Hendiiz  for  eight  hundred 
and  ninety  dollars  and  fifty-three  cents  in  an  action  in  'wbidi 
summons  had  been  served  by  publication.  Khrch  18,  186S,  an 
execution  was  issued  on  the  l^ewby  judgment^  irhich  recited  it  m 
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having  been  entered  in  the  drcnit  court  of  Waehington  coanty, 
and  as  being  enrolled  and  docketed  in  the  clerk's  office  of  that 
eonrL    On  the  same  day,  execution  issued  on  the  Q-ilmore  judg- 
ment.    The  sheriff,  acting  on  the  execution  mentioned  abore, 
levied  on  the  real  property  in  controversy,  and,  after  advertising 
the  property,  sold  it  to  Adelia  Snelling.    On  October  12,  1863, 
the  sheriff  executed  a  deed  to  the  purchaser,  reciting  that  the 
premises  had  been  sold  under  an  execution  issued  out  of  the  dr- 
ouit  court  in  the  case  of  Gilmore  v.  Hendrix,  and  under  an  exe- 
cution issued  out  of  the  county  court  in  the  case  of  Newby  v. 
Hendrix.    On  the  deed  was  an  indorsement  by  the  judge  of  the 
circuit  court  declaring  that  no  illegality  being  found  in  the  pro- 
ceedings concerning  the  sale,  the  deed  was  approved  in  open 
court    Adelia  Snelling  having  died  intestate,  her  administrator 
in  July,  1866,  sold  and  conveyed  the  property  to  Stephen  Snell, 
who,  on  April  17,  1871,  conveyed  to  William  L.  Halsey.    He  es- 
taUiahed  and  platted  the  townsite  of  Cornelius,  and  filed  a  plat  - 
thereof  for  record.    December  5,  1873,  he  conveyed  the. property 
in  controveray  to  plaintiff.    The  trial  court  entered  a  judgment 
in  favor  of  the  defendant  quieting  his  title  to  the  property,  and 
the  plaintiff  appealed. 

Albert  H.  Tanner,  for  the  appellant 

Thomas  N.  Tongue  and  S.  B.  Houston,  for  the  respondents. 

*•*  MOORE,  J.    1.  It  is  contended  by   plaintiff   that    the 
eounty  court,  being  a  court  of  reoord,  and  invested  with  civil 
jurisdiction  to  be  defined,  limited,  and  regulated  by  law,  not  ex- 
ceeding the  amount  of  five  hundred  dollars  (Const.,  art,  7,  sees. 
1, 12),  was  further  invested  by  an  act  of  the  legislative  assembly, 
approved  June  4,  1859,  (Laws  1859,  p.  9),  with  authority  to  ea- 
ter on  the  defendant's  confession  a  judgment  which  should  not 
be  subject  to  review  in  a  collateinl  suit.    Conceding,  without  de- 
ciding, that  the  county  court  had  such  authority,  we  will  examine 
the  foundation  of  plaintiff's  alleged  title,  namely,  the  judgment^ 
execution,  sale,  and  deed:  McEae  v.  Baviner,  8  Or.  63;  FauU  v. 
Cooke,  19  Or.  455;  20  Am.  St.  Bep.  836;  Cloud  v.  El  Dorado 
County,  12  Cal.  128;  73  Am.  Dec.  626;  Clark  v.  Lockwood,  21  Cal. 
«20;  Blood  v.  Light,  38  Cdl.  649;  99  Am.  Dec.  441.    The  sheriff's 
letum  shows  that  the  real  property  was  sold  upon  an  execution  is- 
sued out  of  the  circuit  court  on  a  judgment  by  confession  ren- 
dered in  the  county  court.    Every  court  has  the  inherent  right 
to  control  its  own  process,  and,  unless  authorised  by  law^  no  other 
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court  can  interfere  with  Buch  right:  Harris  y.  Oamell,  80  DL  6i. 
^**  There  being  no  Btatutoiy  proviaion  aatiiorizing  the  derk  oC 
the  circait  conrt  to  iaane  an  execution  out  orf  that  coort  upon  a 
judgment  rendered  in  the  county  court,  the  writ  bo  issued  must 
he  regarded  as  an  absolute  nullity:  1  Freeman  on  Exdcutioiisiy  see. 
15;  Chandler  y.  Golcord,  1  Oklahoma,  260. 

3.  The  defendant  iDsists  that,  the  Gilmoie  judgment  haying 
been  rendered  in  the  circuit  nourt  on  a  serrice  of  summons  hj 
publication,  no  jurisdiction  of  the  person  was  obtained,  and,  QtB 
record  introduced  in  evidence  failing  to  Aow  that  Hie  land  had 
been  attached  so  as  to  render  a  judgment  giyen  in  the  action 
quasi  in  rem,  no  jurisdiction  of  the  subject  matter  was  acquired, 
and  hence  the  judgment  is  yoid;  while  the  plaintifF  contends  that 
the  court  rendering  the  judgment  being  one  of  general  jurisdic- 
tion, and  the  record  being  silent,  it  must  be  presumed  &om  the 
judgment  that  the  court  complied  with  eyery  statutory  require- 
ment, and  thereby  obtained  jurisdiction.  The  shezifPs  return  in- 
dorsed on  the  execution  issued  on  this  judgment  disdoaes  that 
the  property  was  levied  upon  by  virtue  thereof,  and  adyertiaed 
for  sale;  but  it  does  not  show  that  any  sale  was  made  in  obedience 
to  its  commands.  ''While,*'  says  Baldwin,  J.,  in  Cloud  y.  El  Do- 
rado County,  12  Cal.  128,  73  Am.  Dec.  626,  *^t  is  undoubtedly 
the  duty  of  the  aheiiff  to  make  this  return,  and  while  it  is  im- 
portant as  evidence  of  a  permanent  and  authentic  character  that 
he  should  do  so,  the  title  of  the  purchaser  does  not  depend  upon 
his  performance  of  this  duty.  The  purchaser  has  no  contrd 
over  the  conduct  of  the  o£Bcer  in  this  respect;  nor  is  it  just  or 
reasonable  that  he  should  be  responsible  for  the  remissness  or 
negligence  of  the  sheriff  in  the  discharge  of  such  an  office.*^ 
This  doctrine  was  *•*  affirmed  in  Clark  y.  Lockwood,  21  GaL 
220;  Blood  y.  Light,  38  Cal.  649;  99  Am.  Dec.  441,  and  lastly  in 
Frink  t.  Boe,  70  Cal.  296.  If  the  necessary  preceding  steps  haye 
all  been  properly  taken,  a  sheriff's  deed  is  evidence  of  title  in 
the  grantee,  and  the  recitals  therein  are  prima  fiide  evidence  of 
the  facts  recited:  Dolph  y.  Barney,  5  Or.  191.  ''A  sale,"  says  Mr. 
Freeman  in  his  work  on  Executions,  volume  2,  section  325,  ''may 
be  made  under  several  writs.  Some  of  these  writs  may  be  yalid^ 
and  the  others  yoid.  If  either  of  th^  writs  under  which  a  sals 
as  made  is  yalid,  the  officer  has  the  power  to  sell,  and  conse- 
quently the  power  to  conyey.  If^  in  his  deed,  he  recites  seyeral 
writs,  some  of  which  are  v^lid  and  some  yoid,  the  recital  of  the 
Toid  writs  may  be  treated  as  surplusage,  and  the  deed,  being  sup- 
ported by  the  valid  writ,  and  the  power  to  sell  and  convey  there- 
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by  conferred,  3£*afl  effeetiye  as  if  all  the  writs  were  unobjection- 
able/' 

3.  The  sheriff's  deed  being  prima  fade  evidence  of  title  in 
plaintiff's  grantors,  the  question  is  presented  whether  the  judg- 
ment rendered  in  the  oajse  of  Oilmore  t.  Hendrix,  upon  which  tb^ 
deed  must  rest  for  its  foundation,  is  Talid,  or  at  least  not  vulner- 
able to  collateral  attack.  The  judgment  in  this  case  is  as  fol* 
lows:  '^S.  M.  Gilmore  y.  H.  H.  Hendriz.  And  now  on  this  day 
comes  the  plaintiff,  by  M.  McBride,  his  attorney,  and  the  said 
plaintiff  files  afSdavit  of  publication  of  notice  of  the  pendency 
of  this  suit^  to  wit  (here  insert),  in  accordance  with  the  order  of 
this  court  made  at  the  May  term  thereof,  1861;  and  said  defend- 
ant, being  caHed,  comes  not,  but  makes  default  It  is  there- 
fore ordered  by  the  court  that  the  default  of  the  defendant  be  en- 
tered. And  it  appearing  to  the  court  that  this  suit  is  founded 
upon  *•*  a  promissory  note  for  the  payment  of  money  only,  and 
that  there  is  now  due  and  owing  from  the  said  defendant  thereon 
to  the  said  plaintiff  the  sum  of  eight  hundred  and  ninety  dollars 
and  fifty-three  cents;  it  is  therefore  considered  and  adjudged  by 
the  court  that  the  plaintiff  have  and  recover  off  and  from  said 
defendant  the  sum  of  eight  hundred  and  ninety  dollars  and  fif- 
ty-three cents,  together  with  his  costs  to  be  taxed,  and  that  ho 
have  execution  therefor."  It  appears  from  this  record  that  the 
defendant  was  a  nonresident  of  the  state,  and,  not  appearing  or 
answering,  the  court  acquired  no  jurisdiction  to  render  a  judg- 
ment in  personam  on  the  service  of  a  summons  by  publication; 
and  hence  the  authority  to  render  the  judgment,  so  as  to  become 
quasi  in  rem,  must  depend  on  the  court's  having  obtained  juris- 
diction of  the  defendant's  property  by  some  legal  process,  before 
any  order  could  be  made  authorizing  the  service  of  a  summons 
by  publication:  Pennoyer  v.  Neff,  95  U.  S.  714;  Qoodale  v.  Cof- 
fee, 24  Or.  346.  The  statute  in  force  at  the  time  of  the  rendi- 
tion of  the  judgment  contained  ample  provisions  for  and  pre- 
scribed the  mode  of  attaching  the  defendant's  property  to  satis- 
fy any  judgment  which  might  be  rendered  against  it:  Stats.  1855, 
sec.  119,  et  seq.  It  will  be  observed  that  the  judgment  contains 
no  recital  of  the  defendant's  property  being  attached,  and  no 
other  evidence  thereof  having  been  introduced,  can  it  be  pre^ 
snmed  that  the  court  obtained  jurisdiction  of  the  subject  matter? 
**The  jurisdiction,"  says  Mr.  Freeman  in  his  work  on  Judgments, 
volume  1,  section  123,  "exercised  by  courts  of  record  is,  in  many 
CBiBes,  dependent  upon  special  statutes  conferring  an  authority 
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in  derogation  of  the  common  law,  and  specifying  the  manner  in 
which  such  authority  shall  be  employed.    The  decided  prepon- 
derance of  adjudged  ^•^  cases  npon  the  subject  establishes  the 
rule  that  judgments  arising  from  the  exercise  of  this  juriBdiction 
are  to  be  regarded  in  no  other  light,  and  supported  by  no  other 
presumptions,  than  judgments  pronounced  in  courts  not  of  rec- 
ord.   The  particular  state  of  facts  necessary  to  confer  jurisdiction 
will  not  be  presumed;  and,  if  such  facts  do  not  appear,  the  judg- 
ment will.be  treated  as  void.'*    It  is  needless  to  cite  further  au- 
thority in  support  of  this  proposition,  for  the  rule  has  been  al- 
ready settled  in  this  court  that  wheneyer  a  mode  of  acquiring 
jurisdiction,  not  in  accordance  with  the  general  course  of  the 
common  law,  has  been  prescribed  by  statutes,  tiiat  mode  must  be 
strictly  followed,  and  the  authority  for  rendering  the  judgment 
in  pursuance  thereof  must  afi&rmatiyely  appear  on  the  face  of 
the  record:  Northcut  y.  Lemery,  8  Or.  316;  Odell  v.  Campbell,  9 
Or.  298.    From  the  failure  to  prove  that  the  defendant's  property 
had  been  attached,  it  follows  that  jurisdiction  of  the  subject  mat- 
ter was  not  acquired,  and  the  judgment  rendered  in  the  case  of 
Gilmore  v.  Hendriz  is  consequently  void. 

4.  The  deed  recites  that  the  premises  were  sold  on  eizecution 
issued  from  the  county  court,  and  this,  under  the  authority  here- 
tofore cited,  is  prima  facie  evidence  of  the  fact,  but  such  recital 
could  not  prevail  here,  in  the  face  of  a  copy  of  the  execiition  in 
evidence,  from  which  it  appears  that  the  writ  purports  to  have 
been  issued  from  the  circuit  court.  Nor  could  the  couifs  ap- 
proval of  the  sheriff's  deed  cure  the  infirmities  of  the  jndgmeniy 
for  a  confirmation  of  an  execution  sale  of  real  property  is  a  deter- 
mination of  the  regularity  of  the  proceedings  under  the  writ  only, 
and  supplies  all  defects  except  those  founded  in  a  want  of  ^^ 
jurisdiction:  Borer  on  Judicial  Sales,  sec.  123;  Leinenweber  v. 
Brown,  24  Or.  648. 

5.  It  is  contended  that  the  plaintiff  and  its  predecessoTB  in 
interest  had  been  in  the  adverse  possession  of  the  premises  in 
controversy,  under  a  daim  of  ownership,  for  a  period  of  more 
than  ten  years  immediately  preceding  the  commencement  of  this 
«uit,  and  that,  the  statute  of  limitationshaving  run  in  its  favor, 
the  defendant's  right  of  entry  was  barred.  The  evidence  shows 
fhiit  the  one  hundred  and  forty  acre  tract  was  inclosed  at  the 
time  the  sheriff's  deed  was  executed,  October  12,  1863,  and  that 
a  portion  of  the  land  was  cultivated  from  that  tnne  xmtil  the 
plaintiff  received  its  deed,  December  6,  1872,  and  removed  the 
fence  from  that  part  of  the  tract  embraced  in  the  townaite  of 
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GomeHus;  tliai  from  1872  to  the  commenoement  of  this  suit  the 
premises  in  controTeisy  remained  open  and  unincloeed,  during 
"rhich  time  thesre  waa  no  visible  evidence  of  any  claim  of  owner* 
ship  on  the  part  of  anyone;  but  that  the  plaintiff  appointed  per- 
sons living  at  Cornelius  to  act  as  its  agent^  paid  the  taxes  annu- 
ally assessed  on  the  property  most  of  the  time,  and  sold  and  con- 
veyed other  lots  to  persons  who  in  some  instances  erected  build- 
ings thereon.  From  this  evidence,  it  is  clear  that  no  adverse  ti- 
tle had  been  acquired  by  plaintiff's  predecessors  at  the  time  it  re- 
ceived its  deed.  "The  legal  title/'  says  Thayer,  J.,  in  Swift  t. 
Molkey,  14  Or.  64,  "draws  after  it  the  possession,  and  a  right  of 
entry  is  not  barred,  miless  there  has  been  a  disseisin  followed  by 
an  actual,  open,  notorious,  and  continuous  adverse  possession  for 
the  period  of  ten  years  next  prior  to  the  ^^  commencement  of 
the  action.  To  be  an  adverse  possession,  it  must  be  an  occupancy 
under  a  claim  of  ownership,  though  it  need  not  be  under  color  of 
titie."  Adveise  possession  depends  upon  the  intent  of  the  occu- 
pant to  claim  and  hold  real  property  in  opposition  to  all  the 
world,  and  this  intent  is  to  be  inferred  from  proof  of  the  occu- 
pancy: Bowland  v.  Williams,  23  Or.  515.  It  must  be  admitted 
that  the  plaintiff  claimed  title  to  the  locus  in  quo;  but,  never 
having  occupied  any  portion  of  the  premises,  its  claim  of  owner- 
ship, in  the  absence  of  occupanqr>  can  never  become  the  founda- 
tion of  an  adverse  right  In  Curtis  v.  La  Grande  etc.  Water  Co.> 
20  Or.  34,  Lord,  J.,  in  commenting  upon  the  character  of  such 
occupancy,  says:  "To  effect  that  result,  the  possession  taken  must 
be  open,  hostile,  and  continuous;  %e  must  unfurl  his  flag  on  the 
land,  and  keep  it  flying,  so  that  the  owner  may  see,  if  he  will,  that 
an  eoemy  has  rizvaded  his  domains,  and  planted  the  standard  of 
conquest' ''  Tested  by  this  rule,  there  is  nothing  to  show  that 
the  plaintiff  ever  did  anything  on  the  land  to  notify  the  de- 
fendant that  it  had  invaded  the  premises  in  dispute. 

6.  True,  the  deed  of  Halsey  and  wife  described  the  property  as 
lots  and  blocks  in  the  town  of  Cornelius,  but  adverse  possession 
of  it  camiot  be  predicated  upon  the  occupancy  of  some  lot  there- 
in by  a  grantee  of  the  plaintiff.  When  the  premises  consist  of 
several  known  lots  or  tracts,  and  are  conveyed  by  the  same  in- 
strument, each  is  distinct,  and  an  entry  and  occupancy  of  one 
under  color  of  title  is  not  constructively  an  occupancy  of  all: 
Wilson  V.  McBwan,  7  Or.  87;  Hicklin  v.  McClear,  18  Or.  126; 
Stewart  ^•^  v.  Harris,  9  Humph.  714;  Bailey  v.  Carleton,  12  N. 
H.  9;  37  Am.  Dec.  190;  Denham  v.  Holeman,  26  Ga.  182;  71 
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Am.  Dec.  198;   Caxson  y.  Burnett,  1  Dev.  ft  B.  646;   30  Am. 
Dec  143. 

Plaintiff  not  baying  acquired  any  title  by  its  deed,  and  there 
being  no  eTidence  of  its  occupancy  of  the  premises^  it  follows  that 
the  decree  must  be  afi&rmed. 

BXBK3UTI0N--ISSUANCIk— An  execution  Is  defective  and  void- 
able If  issued  upon  a  judgment  recovered  in  anotber  county  by  one 
(lerson  to  the  use  of  another,  which  does  not  recite  to  wliose  use, 
and  where  also  rhc  original  execution  was  issued  by  one  ju^ice  and 
the  execution  based  on  It  recited  another  justice,  and  where  the  cer- 
tificate annexed  to  the  transcript  of  the  execution  Is  signed  by  a 
person  as  clerk  without  saying  of  what  county  or  court:  Stevenson  t. 
McLean,  6  Humph.  882;  42  Am.  Dec.  434.  See,  also,  the  extended 
note  to  Graham  v.  Price,  13  Am.  Dec  201,  on  the  effect  of  a  vari- 
ance betrt'een  executions  and  judgments. 

JUDGMENTS  BY  PUBLICATION  OP  SUMMONS.— If  a  nooreal- 
dent  is  not  personaUy  served  with  process  within  the  state,  and  does 
not  appear  in  the  action,  no  valid  personal  judgment  can  be  entered 
against  him,  unless  his  property  is  attached  in  the  action,  and  the 
effect  of  such  judgment  is  restricted  to  the  property  so  altaebed: 
Brown  v.  Campbell,  100  Cal.  035;  38  Am.  St  Rep.  314,  and  note.  A 
personal  judgment  rendered  against  a  defendant  in  a  bastardy  pro- 
t^eedtng  without  his  having  been  arrested  or  taken  into  custody,  and 
upon  whom  no  process  was  served,  except  unauthorized  notice  by 
publication,  is  void:  Moyer  v.  Bucks,  2  Ind.  App.  571;  60  Am.  St 
Hep.  251,  and  note. 

SHERIFFS-RECITALS  IN  AS  BVIDBNCB.-Recitals  In  a  sher- 
iff's deed  as  to  his  acts  are  prima  facie  evidence  of  the  facts  recited: 
Varrior  v.  Houston,  100  N.  C.  309;  6  Am.  St  Rep.  507,  and  nota 
Recitals  in  a  sheriff^s  deed  are  prima  facie  evidence  of  execution 
levy  and  sale:  Hardin  v.  Cheek,  3  Jones,  135;  04  Am.  Dee.  600,  and 
note. 

EXECUTION  SALE— EFFECT  OF  CONFIRMATION.— An  order 
o)nfirming  an  execution  sale  adjudicates  merely  that  the  proceedings 
•of  the  ofllcer  as  they  appear  of  record  are  regular  and  a  direction  to 
the  sheriff  to  complete  the  sale:  Koehler  v.  Ball,  2  Kan.  100;  83  Am. 
Dec.  451,  and  note. 

ADVERSE  POSSESSION.— Possession  must  be  actual,  cootlnaous. 
Tlsible,  and  notorious,  as  well  as  hostile  to  the  title  of  the  owner. 
In  order  to  be  adverse:  Smebeiig  v.  Cunningham,  96  Mich.  378;  dIS 
Am.  St.  Rep.  613,  and  note.  To  the  same  effect,  see  Meacham  v. 
Bunting,  150  IH.  686;  47  Am.  St  Rep.  239,  and  note.  In  order  to 
establish  a  right  by  prescription,  the  acts  relied  upon  to  create  such 
prescriptive  riglit  must  have  been  an  Invasion  of  the  rights  of  the 
l)arty  against  whom  it  Is  set  up  of  such  a  character  as  to  afford 
blm  grounds  of  action:  Wimer  v.  Simmons,  27  Or.  1;  50  Am.  St  Rep. 
685. 

ADVERSE  POSSESSION— DIFFERENT  TRACTS.— Where  part 
«f  a  tract  of  land  Is  covered  by  two  deeds,  if  the  holder  of  the  better 
title  has  possession  of  another  part  of  his  tract,  but  not  of  that  ivut 
covered  by  both  deeds,  he  has,  by  legal  intendment,  actual  possaession 
ot  his  whole  tract,  unless  the  hoMer  of  the  other  title  has  an  actoal 
possesf^on  within  the  Intersecting  lines:  Carson  v.  Burnett,  1  Dev. 
&  B.  546;  30  Am.  Dec.  143,  and  note.  Possession  of  two  tracts  of 
land.  Adjoining  one  In  dispute,  for  seven  years  Is  not  such  posseselon 
of  thp  Intter  tract  as  will  give  the  party  in  possession  good  title  under 
the  statute  of  limitations,  although  the  three  tracts  were  conveyed 


Veb.  1896.]       Bbowbr  Lumber  Co.  v.  Miller.  807 

ti7  one  deed,  as  separate  tracts  separately  described:  Doe  ▼.  Cobb» 
3.  Jones,  406;  62  Am.  Dec.  178.  Where  a  party  is  in  actual  occnpancy 
<Kf  a  part  of  tlie  land  in  dispute,  claiming  the  whole  tract  by  adverise 
poBsession,  he  must  show  that  his  claim  of  title  is  founded  upon  an 
instniment  in  writing:  to  the  whole  of  the  disputed  premises  of 
^whlch  the  portion  occupied  is  a  part:  Doyle  t.  Wade,  28  Fla.  90;  11 
^m.  St.  Rep.  384,  and  note.  See,  also,  the  extended  notes  to  Finch  t. 
TJllman,  24  Am.  St  Rep.  888,  and  Taylor  y.  Buckner,  12  Am.  Dec.  858. 


Brower  Lumber  Company  v.  Miller. 

[2^0bMON,669.] 

CONTRACTS^  THIRD  PARTY  WHEN  NOT  ENTITLED  TO 
-SUB  THEREON.— Tbous^h  a  contract  with  a  city  for  the  doing  of 
-work  upon  its  streets  contains  a  provision  that  the  contractor  will 
pay  all  sums  of  money  due  from  him  for  materials  furnished  or  work 
4lone  by  others  in  connection  with  his  contract,  he  is  not  answerable 
to  persons  who  did  work  or  furnished  materials  for  one  to  whom  he 
iiad  sublet  work  to  be  done  under  his  contract 

Balph  R.  Duniway>  for  the  appellant. 

Oustayus  C.  Moser^  for  the  respondent. 

«»  WOLVEBTON",  J.    We  presume  that  if  Powell,  Aschen- 
brenner,  Eruger^  and  Hyde  each  has  an  action  directly  against 
the  gaTnifihees  upon  their  seyeral  demands^  the  fact  that  such 
rights  of  action  exist  would  constitute  a  good  defense  to  an  ac- 
tion by  Miller  and  Giddings  against  tiie  garnishees,  and,  if  good 
against  Miller  and  Giddings,  it  would  also  constitute  a  sufficient 
defense  under  the  garnishee  process.    It  is  intimated,  but  not 
strongly  insisted  upon,  that  Wickliff^s  bond  to  the  city  forms  a 
sufficient  basis  upon  which  actions  by  Powell  and  others  against 
the  garnishees  may  be  founded,  but  this  cannot  he  so,  for  two  rea- 
sons: 1.  Hamilton  and  Howard  are  not  parties  to  the  bond,  and 
an  action  based  thereon  could  not  go  against  them;  and  2.  It  is 
settled  by  Parker  v.  Jeffery,  26  Or.  186,  ^^  that  they  have  no 
action  upon  the  bond  even  as  against  WickTifiF.    In  that  case, 
which  was  an  action  upon  a  similar  bond  giyen  in  pursuance  of 
the  same  ordinances,  a  party  had  furnished  materials  directly  to 
the  contractor,  and  it  was  held  that  the  bond  furnished  him  no 
remedy.     It  is  stoutly  contended,  however,  that  Hamilton  and 
Howard's  liability  to  Powell  and  others  is  established  by  the 
clause  in  the  contract  wherein  it  is  "further  stipulated  and 
agreed,  on  behalf  of  the  party  of  the  first  part,  that  said  party  of 
the  first  part  shall,  within  ninety  days  after  the  completion  of 
the  work  herein  agreed  to  be  performed,  pay  all  sums  of  money 


808  Bboweb  Lumbbb  Co.  v.  Hillbb.  [Oregoi^ 

due  at  ake  completion  of  aaid  work^  or  thereafter  to  become  due 
for  materials  used  in  and  labor  performed  on  or  in  connectioB 
with  eaid  work/'  upon  the  doctrine,  aa  asserted  generally  bj 
some  of  the  authorities,  that  where  a  party  makes  a  promise  to 
another  for  the  benefit  of  a  thirds  the  latter  may  maintain  an 
action  upon  it,  though  the  consideration  did  not  more  from  >iiTn, 
Before  reaching  this  question^  there  is  another  which  is  involved 
in  some  doubt,  and  that  is,  whether  Hamilton  and  Howard  oc- 
cupy the  same  position  under  the  contract,  with  reference  to 
these  parties,  as  Wickliff;  but  we  will  pass  the  latter,  and  asaume 
that  Hamilton  and  Howard  are  liable  in  all  respects  nnder  the 
contract  as  if  they  were  the  original  contractors. 

It  may  be  premised  that  the  city  of  Portland  was  not  directly 
lia;ble  to  Powell  or  the  other  parties  asserting  demands  against 
the  garnishees  at  the  time  the  contaract  was  entered  into,  bo    that 
the  consideration  to  be  paid  for  the  performance  of  its  conditions 
does  not  in  any  way  constitute  a  trust  fund  in  the  hands  of  the 
contractors  for  the  payment  of  its  obligations;  nor  can  it  be  said 
that  the  contractors  have,  ^^^  for  a  consideration,  undertaken 
to  pay  the  obligations  of  the  city.    By  the  yeiy  strong  current 
of  recent  authority,  the  doctrine  oontended  for  by  counsel  has 
been  much  limited  and  qualified,  and,  as  was  said  by  Mr.  Justice 
Brown,  in  Constable  v.  National  S.  S.  Co.,  154  U.  S.  73:  '*It  is 
by  no  means  a  uniyersal  rule  that  a  person  may  sue  upon  a  eon- 
tract  made  for  his  benefit,  to  which  he  was  not  a  party."     In 
Jefferson  v.  Asch,  53  Minn.  446,  39  Am.  St.  Bep.  618,  a  recent 
and  well-considered  case  from  Minnesota,  to  which  is  added  an 
exhaustiye  annotati'on  of  the  authorities  by  the  authors  of  that 
excellent  series  of  reports,  the  Lawyer'  Beports  Annotated,  Chief 
Justice  GilfiUan,  in  tracing  and  discussing  the  limitationa  to  the 
rule  aa  generally  stated,  makes  the  following  deductions  from 
the  New  York  authorities,  to  which  he  gives  his  sanction  as  cor- 
rect in  principle:  ^o  give  a  third  party  who  may  deriye  a  ben- 
efit from  the  performance  of  the  promise  an  action,  there  must 
be:  1.  An  intent  by  the  promisee,  to  secure  some  benefit  to  the 
£hird  party;  and  2.    Some  privity  between  the  two — the  prom- 
isee  and  party  to  be  benefited — and  some  obligation  or  duty  ow- 
ing from  the  former  to  the  latter,  which  would  give  him  a  legal 
or  equitable  claim  to  the  benefit  of  the  promise,  or  an  equiva- 
lent from  him  personally.'*    "There  must  be  either  a  new  con- 
eideratioTi,  or  some  prior  right  or  claim  against  one  of  the  con- 
tracting parties,  by  which  he  has  a  legal  interest  in  the  perform* 
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ance  of  the  agreement'';  and  ''there  must  be  some  legal  right, 
founded  upon  some  obligation  oi  the  promisee,  in  the  tldrd  party, 
to  adopt  atnd  claim  the  promise  as  made  for  his  benefit''  Like 
dedactions  are  made  from  the  Massachusetts  authorities.  From 
these  a  further  and  a  more  direct  and  explicit  deductio<n  ^^^  is  dis* 
cemible,  being  that  which  finds  support  in  trust  relations,  wliich 
relations  give  rise  to  an  implied  promise.  Such  is  tho  result  of 
an  invostigation  of  the  subject  by  Bean,  C.  J.,  in  Parker  y.  Jef- 
fery,  26  Or.  186.  He  says:  '''In  nearly  if  not  quite  every  case  com- 
ing undeor  our  notice  in  which  the  action  has  been  sustained,  un- 
less on  a  bond  or  obligation  authorized  by  law,  there  has  been 
some  properly,  fund,  debt,  or  thing  in  the  hands  of  the  promisor 
upon  which  the  plaintiff  had  some  equitable  daim,  and  from 
which  the  law,  acting  upon  the  relationship  of  the  parties,  or  the 
fund,  established  the  priTity^  implied  the  promise,  and  created 
the  duty  upon  which  the  action  was  founded."  This  deduction 
is  reinforced  by  the  principle  established  by  Waifhbnm  t.  Inter- 
state Inyestment  Co.,  26  Or.  436,  that  where  the  principal  con- 
tract is  executory  in  its  nature,  and  there  is  no  fund  in  the  hands 
of  the  promisor,  or  debt  or  obligation  dne  from  him,  and  he  has 
simply  obligated  himself  to  pay  the  debts  of  another  to  a  third 
party,  who  is  neither  a  party  to  the  contract  or  consideration,  no 
action  will  lie  in  favor  of  sucii  third  party  against  the  promisor. 
For  additions!  authorities  bearing  upon  the  question  not  cited 
in  the  two  anthorities  last  referred  to^  see  Constable  v.  National 
8.  8.  Co.,  164  U.  S.  73;  Burton  v.  Larkin,  36  Ksai.  246;  69  Am. 
Bep.  641;  Andersom  v.  Mtzgerald,  21  Fed.  Hep.  294;  Weller  v. 
Qoble,  66  Iowa,  113;  Dumhcrr  v.  Ban,  136  N.  Y.  219;  Parlin  v. 
Hall,  2  K.  Dak.  473;  Morrill  v.  Laae,  136  Mass.  93. 

Now,  do  Hamilton  and  Howard  bring  themselves  within  the 
purriew  of  the  rule  thus  limited  and  circumscribed,  and  show 
themselveB  obHgateld  in  an  actionable  capacity  to  Powell,  Aschen- 
brenner,  and  others?  ^*  We  do  not  think  they  do.  An  effort 
has  been  made  to  distinguish  Parker  v.  Jcffery,  26  Or.  186,  from 
the  case  made  by  the  facts  herein  stated,  but  we  think  the  prin- 
ciple established  is  alike  applicable  to  the  one  case  as  to  the 
ottior.  The  contract  with  the  city  is  executory  in  its  nature,  and 
it  oontemplates  that  the  considcnrtion  for  the  intended  improve- 
meirts  shall  be  paid  directly  to  the  contractors  when  the  work  is 
completed,  irithout  limitations  as  to  its  use  by  them.  To  be 
sure,  they  stipnlated  with  the  city  that  they  would,  within  ninety 
days,  pay  all  sums  of  money  due  at  the  completion  of  the  work, 
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or  theraifter  to  become  due,  for  materials  used  and  labor  per- 
formed in  connection  therewith,  which  is  a  wholesome  and  sain- 
taiy  proTiaton,  required  by  ordinance,  and  which  inures  inciden- 
tally and  indirectly  to  the  benefit  of  the  matmal  men  and  la- 
borers; yet  it  would  seem  the  primary  object  of  the  stipulation 
was  for  the  benefit  of  the  city,  as  it  has  exacted  a  bond  in  its  in- 
diYidual  capacity  to  insure  its  faithful  performance,  together 
with  other  conditions  of  the  contract  Counsel  for  respondents 
inyokes  in  aid  of  his  ccmtention  the  case  of  St  Paul  y.  Butler,  30 
Minn.  459,  but  the  case  does  not  help  him.  In  reality,  it  is  an 
authority  the  other  way.  The  contract  therein  stated  provided 
that  the  contractor  should  ''pay  all  just  claims  for  all  labor  per- 
formed or  material  furnished  for  or  on  account  of  said  oontraet 
•8  aforesaid,''  but  the  bond  entered  into  to  secure  its  faithful 
performance  was  given  to  the  city  ''for  the  use  of  all  persons  who 
may  do  work  or  furnish  materials''  in  pursuance  of  its  provis- 
ions. The  court  expressly  held  that  neither  the  laborera  nor  ma- 
terialmen had  any  claim  against  the  contractors  by  reason  of  the 
contract^  but  decided  that  the  bond  gave  the  action  upon  the  like 
principle  as  actions  are  giyen  '^^  under  our  statute  upon  ofiEkial 
statutory  bonds  to  the  party  sustaining  an  injury:  See  Hill's 
Code,  sees.  340,  341;  Crook  County  v.  Bushnell,  15  Or.  169; 
Hume  y.  Kelly,  28  Or.  398.  So  we  conclude  thai  the  CDntraotoTS 
(the  garnishees  herein)  have  incurred  no  greater  liability  in  this 
respect  under  the  contract  than  they  hare  or  would  haye  incurred 
under  the  bond,  had  they  executed  it  instead  of  Wickliff,  tlie 
effect  of  which  liability  upon  the  bond  was  declared  in  Parker  v. 
Jeffery,  26  Or.  186,  and  the  doctrine  there  enunciated  and  set- 
tled applies  with  like  vitality  and  cogency  here.  It  follows  from 
these  considerations  that  the  judgment  of  the  court  below  should 
be  reversed,  and  remanded  with  directions  to  enter  judgment  in 
favor  of  plaintiff  and  against  the  garnishees  fcfr  the  sum  of  two 
hundred  and  forty-nine  dollars  and  eighty  cents,  and  it  is  so 
ordered. 
Reversed* 


CONTRACTS— THIRD  PARTY,  WHEyTHBR  BNTITLBD  TO  STTB 
THEREON.— A  third  party  wlio  Is  only  Indirectly  benefited  by  a  con- 
tract has  no  rig^ht  of  action  thereon:  Howsmon  v.  Trenton  Water 
Co.,  119  Mo.  304;  41  Am.  St.  Rep.  654,  and  note.  This  subject  wlU 
be  found  thoroughly  discussed  In  the  monographic  note  to  Llnneman 
V.  Moross,  89  Am.  St.  Rep.  531-685. 
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COMMEBOIAL    BaNK  V.  ShBBMAN. 

[aB0U00H,678.] 

FOBAIGN  OOBPORATION,  TRANSACTION  OF  BUSINESS 
BY,  What  is  not.— The  purchase  hj  a  foreign  corporation  of  a 
promissory  note  hi  this  state  with  no  purpose  of  doing  any  other 
act  here  Jb  not  a  transaction  of  business  within  the  meaning  of  the 
etatute  requiring  every  such  cori>oratlon,  before  transacting  business 
In  the  state,  to  execute  and  cause  to  be  recorded  a  power  of  attorney 
io  the  county  clerk's  office  in  each  oounty,  wlieTO  It  has  «  resident 
Agent. 

Action  upon  a  promissory  note  made  in  June,  1891,  at  Port- 
land, by  J.  L.  Lewis  and  otiiers,  and  deUrered  to  the  defendant, 
-who,  in  October  of  the  same  year,  sold  and  indorsed  it  to  the 
fjftintiff,  a  banking  corporation,  organized  and  doing  business 
under  the  laws  of  Washington.  Th^  defendanit  chdmed  that  the 
plaiixtifl  was  precluded  from  maintaining  the  aotion,  because  it 
had  not  complied  with  the  statute  of  Oregon  declaring  thatt  a 
foreign  banking  corporation,  'before  transacting  business  in  this 
fltate,  must  duly  execute  and  acknowledge  a  power  of  attorney, 
and  cause  the  same  to  be  recorded  in  the  county  clerk's  office  of 
«ach  county  where  it  has  a  resident  agent,  wUdi  power  of  atr 
tomey,  so  long  as  such  company  shall  haye  places  of  business  in 
this  state,  shall  be  irreyocable,  except  by  the  substitution  of  an- 
other qualified  pereron  for  the  one  mentioned  therein  as  attorney 
for  such  company.''  Judgment  for  plaintifF,  and  defendant  ap- 
pealed. 

Paxton  ft  Beach,  ChaileB  H.  Carey,  and  J.  W.  Paddock,  for 
the  appellant 

W.  Bryon  Daniets,  and  Williams,  Wood  ft  linthicum,  for  the 
respondent. 

'^^  BEAN,  C.  J.  It  must  be  conceded  that  the  contracts  of 
any  of  the  foreign  corporations  named  in  the  title  of  the  act  of 
1864  of  which  the  section  referred  to  is  a  part,  carrying  on  busi- 
ness here  without  first  having  executed  and  caused  to  be  re- 
corded a  power  of  attorney  as  required  by  the  statute  are  void, 
and  no  action  can  be  maintained  thereon  by  the  corporation: 
Bank  of  British  Columbia  v.  Page,  6  Or.  431;  Hacheny  y.  Leary, 
12  Or.  40;  In  re  Comstock,  3  Saw.  218;  Semple  r.  Bank  of  Brit- 
ish (Columbia,  5  Saw.  88.  But  the  record  shows  that,  at  the  time 
the  plaintiif  made  the  contract  upon  which  this  action  is  based^  it 
was  not  carrying  on,  or  proposing  to  carry  on,  its  corporate  busi- 
ness in  this  state,  and,  so  far  as  appears,  the  purchase  of  the  note 
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in  qniOBtion  was  the  only  bnoineeB  erer  done  or  oontemplated  by 
it  i^re.  The  aingle  inqoiiy  presented  by  this  record^  therefore, 
^^®  is  whether  a  foreign  bankiiig  corpoiation  purchasing  a  prom- 
issory note  in  this  state,  and  with  no  purpose  of  doing  any  other 
act  here,  is  '^transacting  business"  in  the  state,  within  tbe  mean- 
ing of  the  statute.  It  seems  to  us  this  question  must  be  answered 
in  the  negattve.  In  our  opinion,  the  statute,  when  reasonably 
construed,  was  intended  to  prohibit  certain  foreign  corporations 
coming  into  this  state  for  the  purpose  of  transacting  their  ordi- 
nary corporate  business  without  first  appointing  some  resident 
agent  upon  whom  serrice  of  summons  could  be  had  in  case  of 
litigation  between  them  and  citizens  of  the  fiftate,  and  was  not 
designed  or  intended  to  prohibit  the  doing  of  one  single  iso- 
lated act  of  business  by  snxdi  a  corporation,  with  no  intention  ap- 
parent to  do  any  other  act  or  engage  in  business  here.  It  will 
be  noticed  the  statute  does  not  require  the  power  of  attorney  to 
be  recorded  before  "doing  any  business,*'  but  '^before  transact- 
ing business/'  and  that  it  shall  be  filed  in  every  county  where 
the  corporation  has  ''a  resident  agent,**  and  shall  be  irrevocable, 
except  by  the  substitution  of  another  qualified  person  for  Uie 
one  named  therein,  so  long  as  the  corporation  shall  have  ^'places 
of  business'*  in  the  irtate.  These  provisions  would  seem  necessar- 
ily to  indicate  that  the  statute  was  intended  to  apply  to  a  corpo- 
ration whose  actual  or  contemplated  business  in  the  state  is  such 
as  to  admit  of  its  having  resident  agents  or  places  of  business 
therein.  And,  to  have  a  resident  agent  or  place  of  business,  it 
must  be  carrying  on,  or  intending  to  carry  on,  its  ordinary  cor- 
porate business,  for  a  corporation  doing  but  a  single  act  of  busi- 
ness, with  no  intention  of  doing  more,  could  not,  in  the  nature 
of  things,  be  expected  to  have  a  resident  agent  or  place  of  busi- 
ness, v^  require  a  foreign  banking  corporation  to  ^^^  execute 
and  file  the  power  of  attorney  required  by  the  statute  as  a  pre- 
requisite to  its  right  to  purchase  a  promissory  note  or  take  a 
moi'tgage  to  secure  a  debt,  or  to  do  any  other  single  act  of  busi- 
ness, when  there  was  no  purpose  or  intention  to  engage  in  bank- 
ing here,  would  be  a  very  narrow,  harsh,  and,  we  think,  an  un* 
wanuQted  construction  of  the  ststute.  The  following  authorities, 
although  under  statutes  differing  in  detail  from  ours,  tend  to 
support  this  conclusion:  Murfree  on  Foreign  Corporations,  sec. 
66,  et  seq;  Cooper  Mfg.  Co.  v.  Ferguson,  113  II.  S.  727;  Flor- 
shedm  etc.  Co.  v.  Lester,  60  Ark.  120;  46  Am.  St  Rep.  162;  Pot- 
tar  V.  Bank  of  Ithaca,  5  HiU,  490;  Gilchrist  v.  Helena  etc.  By. 
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Co.^  47  Fed.  Bep.  593.  There  is  noLhing  in  the  former  de- 
cisioiDe  of  this  court  or  of  the  federal  court  ccmffbraing  our  stat- 
ute,  which,  in  our  opinion^  conflicts  with  these  yiewsN  In 
Semple  t.  Bank  of  British  Columbia^  5  Saw.  88,  In  re  Corn- 
stock,  3  Saw.  218,  and  Bank  of  British  ColumMa  t.  Page,  6 
Or.  431,  the  bank  was  regularly  engaged  in  the  tnansacftion 
of  its  corporate  business  in  the  state.  The  case  of  Haeheny 
▼.  Leary,  12  Or.  40,  involved  the  construction  of  a  statute  of  the 
then  territory  of  Washinigton  as  applied  to  a  contract  made  in 
the  territory.  That  statute  differed  in  many  respects  from  the 
one  now  before  us,  and,  besides,  the  case  discloses  that  the  corpo- 
ration had  an  agent  in  Washington  actually  engaged  in  the  busi- 
ness of  soliciting  and  receiving  applications  for  insurance.  For 
these  reasons,  the  case  is  distinguishable  from  the  one  under  con- 
sideration. 

It  follows  that  the  judgment  of  the  court  below  must  be  af- 
firmed, and  it  is  so  ordered. 

CORPORATIONS  —  FOREIGN  —  DOING  BUSINESS  WITHIN 
STATE— WHAT  IS  NOT.— The  taMng  of  a  single  mortgage  In  tbls 
state  by  a  foreign  corporatloc,  to  secure  a  pre-^Elstlng  debt  for  goods 
sold  !n  another  state,  is  not  doing  business  within  the  state,  within 
the  meaning  of  a  statutory  or  constitutional  proyislon  prohlbltmg  the 
doing  of  such  business,  except  when  the  corporation  maintains  one 
<yr  more  places  of  business  within  the  state  and  an  authorised  agent 
on  whom  proceM  against  it  may  be  served:  Florsheim  etc.  Dry 
Goods  OfK  ▼•  Lester,  00  Ark.  120;  46  Am.  St  Bep.  182,  and  note. 
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Mutual  Benefit  Company's  Petition. 

[174  FBMMRLVIKIA  BtATK,  1.] 

SYIDBNGB-DBATH— PRESUMPTIONS.— U  a  member  of  a 
benefit  association,  without  being  exposed  to  any  specific  peril,  sud- 
denly disappears  under  circumstances  of  such  character  as  to  refute 
the  theory  of  abandonment  of  family,  friends,  and  business^  and 
soon  after  his  name  is  stricken  from  the  roU  of  members  for  non- 
payment of  an  assessment  falling  due  after  his  disaiH[>earance,  and 
bis  widow  shortly  thereafter  brings  an  action  to  recorer  death  bene- 
fits, it  must  be  presumed  that  the  member  llyed  for  seyen  years 
after  his  disappearance.  The  presumption  of  death  does  not  arise 
until  the  expiration  of  the  seven  years.  The  burden  of  proof  Is  on 
the  widow  to  show  that  the  member  was  dead  at  the  time  his  name 
was  stricken  from  the  roll,  and  without  auch  proof  she  cannot 
reooTer. 

EVIDENOB-DEATH— PRESUlfPTION  OF.— A  peraon  who 
suddenly  and  mysteriously  disappears,  and  is  not  seen,  heard  of,  or 
known  to  be  liTlng,  for  eeyen  years  thereafter,  Is  presumed  to  be 
dead;  but  the  presumption  of  death  does  not  arise  until  the  esqtfra- 
tlon  of  that  time,  unless  it  Is  shown  -that,  in  the  mean  time,  lie  has 
come  in  contact  with  some  specific  peril  of  such  natufe  as  to  quickoi 
the  ofperation  of  time. 

Action  to  recorer  a  death  benefit.  Judgment  for  iliB  defend- 
ant^ and  plamtifl  appealed. 

S.  B.  Huej;  for  the  arppeUant 

G.  P.  Bich  and  H.  0.  Boyer^  for  flie  appeDee. 

*  FEB  OTJRIAM.  Appellants  claim  on  the  fond  for  disbilm- 
tion  was  based  on  a  certificate  of  meonbesrship  issued  by  tiie  Mu- 
tual Benefit  Company,  to  her  husband  in  1876,  coupled  with 
aTannents  of  his  death  on  October  10,  1881>  and  of  her  right 
as  benefidaiy  to  the  sum  of  four  thousand  ddlan  payable  on 
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the  happening  of  that  erent.  The  hufrden  of  establifihing  the  fact 
of  hifl  death  <m  iihe  last-mentioned  date  waa  on  her;  and  for  that 
purpose  testiinony  was  introduced  to  proTe  dimimBtanceB  at- 
tending his  disappearance  on  that  day,  and  that,  notwithatand- 
ing  diligent  efforts  were  made  to  ascertain  his  wherealbouts,  etc., 
nothing  has  ever  been  heard  of  him.  It  was  also  shown  that  his 
relations  in  life — ^business,  social,  domestic,  etc. — ^were  all  of  such 
a  character  as  to  refute  the  theory  of  abandonment  of  family, 
frieoids,  business,  and  everything  calculated  to  conduce  to  his 
comfort  and  happiness. 

Guided  by  the  rule  adopted  by  this  court  in  Burr  t.  Sim,  4 
Whaxt  150,  33  Am.  Dec.  50,  and  rigidly  adhered  to  in  subse- 
quent caees,  among  which  are  Bradley  r.  Bradley,  4  Whart.  173, 
Whiteside's  Aippeal,  23  Pa.  St  114;  Esterly's  Appeal,  109  Pa. 
St  222,  and  Welch's  Appeal,  126  Pa.  St  297,  the  learned  audi- 
tor and  court  belowheld  that  there  was  nothing  in  the  facts  of 
the  case,  as  diown  by  the  testimony,  to  warrant  the  presumption 
that  appellant's  husband  died  at  the  time  of  his  disappeadrance, 
October  10,  1881,  or  at  any  time  within  less  than  seven  yean 
thereafter.    In  this,  we  think  they  were  clearly  right 

In  Burr  ▼.  Sim,  4  Whart  150,  33  Am.  Dec.  50,  Mr.  Chief  Jus- 
tice Oibson,  after  referring  to  the  English  rule,  etc.,  said:  ^^The 
presumption  of  death,  as  a  limitation  ol  the  presumption  of  life, 
must  be  taken  io  run  ezclusiyely  from  the  terminatiaa  of  the 
preacribed  perix>d;  so  iihat  the  person  must  be  taken  to  have  then 
been  dead  and  not  before.  Indeed,  that  is  a  necessary  conclusion 
from  viewing  it,  not  merely  as  a  limitation,  but  as  a  counterrail- 
vailing  presumption,  which^  as  it  does  not  supplant  its  predeces- 
sor before  the  end  of  the  period,  assumes  no  more  than  that  the 
individual  and  the  period  expired  together;  and  the  predecessor, 
still  being  in  force  to  rule  the  case  in  respect  to  the  time  covered 
by  it,  is  sufficient  to  sustain  an  inference  of  intermediate  exist- 
ence throughout  Thus  the  presumption  of  life  continues  tQl 
it  is  displaced  by  a  more  potent  one,  which,  however,  has  no  ret- 
roactive force;  and,  ^®  indeed,  it  would  be  of  little  use  if  it  had, 
for  to  leave  the  time  of  the  death  still  uncertain  would  leave  a 
perplexity  which  it  was  its  purpose  to  remove.  It  is  undoubtedly 
true  that  additional  cireumstances  of  probability  may  justify  a 
presumption  that  the  death  was  still  sooner;  but  these, where  they 
operate,  introduce  a  distinct  and  dissimilar  principle/'  To  justify 
the  introduction  of  tlhat  dissimilar  principle,  and  its  applioatian 
in  any  case,  diere  must  be,  as  was  afterward  said,  some  "evidence 
13iat  the  individual  was,  at  some  particular  date,  in  contact  with 
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a  apedfic  peril  «8  a  drcamBtanGe  to  quidkea  the  operation  of 
time.''  In  the  case  now  under  consideration  that  element  ia 
entirely  absent.  There  is  nothing  in  the  testimony  to  show  tiiat 
appellants  husband,  when  last  seen  or  heard  at,  was  ezpoaed  to 
any  each  specific  peril,  or  to  any  peril  enfficient  to  take  the  cabb 
out  of  the  operation  of  the  general  role  aboye  stated.  Mere 
general  perils  aie  not  sufficient. 

Burr  Y.  Sim,  4  WharL  150^  33  Am.  Dec  50,  and  subsequent 
cases,  in  the  same  line,  have  established  a  role  of  property  in  this 
state  which  cannot  be  changed  by  ns  without  disastrous  conse- 
quences. IrrespectiTe  of  that,  however,  it  is  more  than  doufatfal 
whether  any  change  or  modification  of  the  role  would  be  «i  all 
desirable. 

Decree  affirmed  and  afppeal  dismissed,  witii  coats  to  be  paid  by 
appellant 

BVlDBNGE->I>BATH~-PRESlJHPTIONS.--->When  a  person  goem 
abroad,  and  has  not  been  heard  of  for  a  long  time,  the  presiHntion 
of  the  contlmiaDce  of  life  ceases  at  tte  expiration  of  seren  years 
from  the  period  when  he  was  last  heard  of:  Whltlnc:  t.  Nlchcrfl,  46 
in.  230;  02  Am.  Dec.  248,  and  note.  The  pxesumptlon  of  death  arises 
from  the  absence  of  a  person  from  his  domicile  without  being  beard 
from  for  seven  years:  Bardln  t.  Bardln»  4  8.  Dak.  306;  46  Am.  St 
Bep.  791;  Johnson  y.  Merlthew,  80  Me.  Ill;  6  Am.  St  Rep.  162,  and 
note.  To  the  same  effect  see  Dowd  v.  Watson,  105  N.  G.  476;  18  Am. 
Bt  Rep.  920,  and  note.  This  subject  is  fully  treated  in  the  extended 
notes  to  Hoyt  t.  Newbold,  46  Am.  Rep.  761-772,  and  Sprigg  t.  Moata^ 
92  Am.  Dec  704-706. 
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HASTBR  AND  BBRYANT— RIOHT  TO  INYENTIOMS  MADB 
BY  SERVANT.— If  a  servant  experiments  at  the  expense  of  his  mas- 
ter and  for  the  latter,  with  a  view  to  the  immediate  use  of  the  result 
of  such  experiments  in  the  master's  business,  the  ioTention  or 
recipe  resulting  from  the  experiments  belongs  to  the  latter,  so  an 
to  give  him  the  right  to  use  it  The  sennant  has  a  right  to  presenre 
the  inyention  or  recipes  for  his  own  future  use;  but  this  right  is 
not  exeluslYe  as  against  his  master;  and  if  the  ssirant  does  not 
record  it  in  the  master's  books  which  it  Is  his  duty  to  keep,  and 
records  It  in  his  own  private  book  alone,  the  master  is  entitled  to  a 
copy  when  the  servant  leaves  the  employment,  and  Is  not  liable  In 
damages  tot  detaining  the  servant's  bo^s  In  cffder  to  make  and 
preserve  such  copy. 

BVIDBNCm— AN  TJNANSWBfRTCD  LBTTHR  containing  the 
writer's  ai^gumentatlTe  presentation  ol  ids  wimw  ef  lits  rigbts  and 
grievances  is  a  declaration  in  his  own  behalf  and  inadmlsBible  in 
his  favor. 

Trespass  for  the  wrongful  taking  of  color4>oolDk     Jndgrasnl 

for  plaintiff.    Defendants  appealed. 
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B.  P.  White^  for  the  appellants. 

E.  C.  Brewster  and  G.  W.  HarkLDB,  for  the  appellee. 

^^  WILLIAMS^  J.    The  defendants  are  extensiyely  engaged 
in  the  manufacture  of  carpets.    The  ralne  of  their  products  in 
the  market  and  the  demand  for   them   hy  purchasers   depend 
largely  upon  the  artistic  character  of  the  patterns  or  designs 
upon  which  they  are  made^  and  the  harmony  and  general  effect 
of  the  shades  of  color  hy  which'  they  are  brought  out    The  dor 
signs  are  prepared  by  persons  employed  for  that  special  purpose. 
When  a  new  design  has  been  made  and  adopted  by  the  manufao- 
turers^  it  is  sent  to  the  color-room^  which  is  in  charge  of  a  color 
mixer.    The  duty  of  the  color  mixer  is  to  prepare  the  dyes  or 
colors  80  as  to  reproduce  in  the  carpet  all  the  shades  indicated  by 
the  design.    He  submits  the  iresults  of  his  work  to  the  designer. 
When  approved,  it  becomes  his  duty  to  enter  in  a  book  kept  for 
that  purpose,  and  called  a  "color-book,**  the  number  of  the  car- 
pet and  the  formula  by  which  each  shade  of  color  used  in  its 
manufacture  is  produced.    He  is  also  required  to  keep  a  book  in 
which  a  piece  of  yam  colored  aooording  to  the  formula  for  eadi 
shade  in  the  carpet  is  preserved  with  the  number  of  the  carpet  to 
which  the  shades  belong.    This  is  known  ba  the  ^'shade-book.*' 
When  the  manufacture  of  this  particular  carpet  is  about  to  be 
begun,  the  color  mixer  prepares  the  colors  for  actual  use.    When 
mixed  and  ready  for  use^  they  are  put  into  large  pitchers,  and  on 
each  pitcher  is  put  a  label  with  the  formula  or  recipe  by  which 
the  color  it  contains  was  prepared,  together  with  the  number  of 
the  carpet  upon  which  it  is  used;  bo  that  when  a  pitcher  is  emp- 
tied, it  can  be  refilled  by  any  of  the  employ^  about  the  color 
room  by  following  the  recipe  appearing  **®  on  the  label.    The 
designer  and  the  color  mixer,  like  the  printer  and  the  weaver,  are 
employed,  and  their  wages  adjusted,  with  reference  to  their  skill 
and  experience  in  the  department  of  work  to  which  they  are  as- 
signed.   They  axe  not  independent  contractors,  produdng  de- 
signs or  shades  of  color  by  a  secret  process  of  their  own  which 
they  sell  as  patterns  or  colors  to  the  manufacturer  for  a  fixed 
price,  but  they  are  employfe  bringing  their  skill  and  experience, 
m  the  use  of  the  materials  furnished  by  their  employer,  into  his 
service,  for  his  benefit  in  the  production  of  his  goods.    The  de- 
signs and  recipes  so  made  for  him  are,  as  between  his  employ&i 
and  himself,  his  for  the  purposes  of  his  own  manufacturing  busi- 
ness.   Even  if  his  employ^  had  obtained  letters  patent  for  his 
formula,  protecting  himself  thereby  against  the  public,  still  the 
employer's  right  to  continue  its  use  would  be  protected  by  the 
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United  States  courts:  SolomonB  t.  United  States^  137  U.  S.  342. 
The  same  conclusion  was  reached  by  tbis  court  in  Slemmer's  Ap- 
peal, 68  Pa.  St.  166, 98  Ain.  Dec.  24B,  irhere  we  said:  'V  one  em- 
ployed by  another,  irhilst  receiving  wages,  experiments  ftt  the  ex- 
pense of  his  employer,  constracts  an  inTeniion,  and  pennita  his 
employer  to  use  it  without  compensation  paid  or  demanded^  and 
then  obtains  a  patent,  a  license  to  the  employer  to  use  the  patent 
will  be  presumed.^    But  this  case  is  much  stronger  than  that  of 
one  who  obtains  a  patent  as  in  Slemmer'B  case,  for  here  tiie  exper- 
iments resulting  in  the  recipes  were  not  only  made  at  the  ex- 
pense of  the  employer,  but  for  him,  and  with  a  view  to  the  imme- 
diate use  of  their  results  in  his  business.    It  was  the  sole  and 
only  pnipose  for  which  the  color  mixer  was  eioployed  and  paid. 
In  the  manufacture  of  carpets  the  spinning  of  the  yam  is  no  more 
a  part  of  the  process  tkan  is  the  preparation  of  tiie  colors  to  be 
made  use  of  in  working  out  the  pattern.    The  fact  is,  that  the 
spinner  and  the  weaver,  the  color  mixer  and  the  printer  who 
uses  the  colon,  are  all  alike  in  their  relation  to  their  common 
employer.    The  Isdbors  of  all  are  necessary  to  the  production  of 
a  carpet,  and  the  results  of  the  labor  of  all  belong  to  the  em- 
ployer who  pays  for   the  labor.    The  recipes  prepared   by  the 
color  mixer,  for  the  use  of  his  employers  in  the  manufacture  of 
their  oaipets,  belong  to  them,  so  far  at  least  as  to  give  them  the 
right  to  continue  the  use  of  the  various  colors  and  shades  pro- 
duced by  them.    The  plaintiff  had  a  right,  if  he  chose  so  to  do, 
to  preserve  them  for  his  own  ^'^  use  in  the  future,  but  his  right 
was  not  an  exclusive  one.    It  was  his  duty,  by  virtue  of  his  em- 
ployment, and  by  reason  of  the  relation  his  work  bore  to  his  em- 
ployer's business,  to  enter  all  these  recipes  in  his  employer's  color- 
book;  for  none  of  the  patterns  of  carpet  manufactured  during  the 
twenty  years  of  the  plaintiff's  service  could  be  reproduced  with- 
out the  use  of  the  same  recipes,  for  the  preparation  of  the  colon 
to  be  employed,  that  had  been  used  when  the  pattern  was  fint 
produced.    This  duty,  to  put  it  in  the  mildest  form,  the  plain- 
tiff had  improperly  neglected.      His  employen  were  left  under 
the  belief  that  their  color-books  had  been  used,  and  that  the 
books  he  was  attempting  to  carry  away  were  in  every  sense  of  the 
word  their  own  property.    Had  this  been  true,  their  conduct  in 
requiring  him  to  leave  them  in  the  mill  would  have  given  the 
plaintiff  no  cause  of  action.    In  respect  to  this  subject,  the  mis- 
take under  which  they  labored  was  due  to  the  plaintiff's  failure 
in  duty  as  an  employe.    He  had  pushed  the  blanks  furnished  to 
him  to  one  side  and  had  used  only  his  own,  and  had  left  his  em- 
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plojer  in  ignorance  of  his  conduct  Now^  let  it  be  conceded  that 
the  books  he  was  attempting  to  carry  away  were  his  own;  it  ii 
ncTertheless  tme  that  they  contained  the  only  record  of  the  rec- 
ipes used  in  the  mill  for  twenty  years^  and  that  these  recipes  were 
a  part  of  the  stock  in  trade  of  his  employers.  Kot  perhaps  the 
])articalar  copy  of  them  which  the  plainJifF  had  entered  in  his 
own  books,  bnt  the  processes  and  combinations  they  represented 
belonged,  for  the  pnrposes  of  their  bnainess,  to  them,  and,  as  be- 
tween him  and  them^  they  had  a  right  to  some  record  or  register 
of  recipes. 

If  the  plaintiff  had  a  right  to  recoTer  in  this  action  becanse  of 
the  ownership  of  the  books  in  which  the  recipes  had  been  entered 
and  the  manner  of  his  detention,  when  he  attempted  to  take  them 
away,  the  jnry  ahould  have  been  instructed  that  the  Talue  of  the 
recipes  was  not  to  be  considered  in  estimating  the  damages.  As 
between  these  parties,  as  we  haye  already  said,  tiie  plaintiff  had 
no  exclnsiye  right  to  them.  It  was  his  duty  as  a  color  mixer  to 
enter  each  formula  in  his  employer's  books.  They  had  a  clear 
legal  right  to  the  knowledge  which  such  a  record  would  afford 
them,  and  the  copies  they  have  -made  from  his  books  should  have 
been  made  for  them  by  the  plaintiff  as  the  sereral  colors  were 
compounded  during  his  long  term  of  ^^  serrice.  The  plaintiff's 
claim  for  damages  must  rest  on  the  fact  that  he  owned  the  books 
that  were  kept  from  him.  In  addition  to  this,  anything  in  the 
manner  of  the  detention  that  shows  unnecessary  yiolence  or  dis- 
regard for  the  sensibilities  or  the  self-srespeet  of  the  plaintiff  may 
be  oonsideTed.  But  the  jury  should  be  told  in  this  connection 
that  they  should  also  consider  the  conduct  of  the  plaintiff — ^his 
disregard  of  his  duty  and  his  instructions  in  making  no  entries 
in  his  employer's  color-books — ^his  failure  to  ^'sdose  this  fact  to 
tihem,and  leaving  them  under  the  honest  belief  that  hewas  remov- 
ing from  their  mill  their  own  color-books.  The  portions  of  the 
chaise  embraced  in  the  fifth,  sixth,  and  seventh  assignments  of 
error,  if  stated  as  abstract  propositions,  would  be  unobjectionable, 
but  as  applicable  to  the  facts  of  this  case  they  were,  in  the  view 
we  have  taken  of  this  case,  misleading.  The  plaintiff  does  not 
seerm  to  have  suffered  any  special  inconvenience  or  injury  because 
of  the  detention  of  his  books,  and  he  has  no  right  to  complain 
that  the  defendants  are  now  in  possession  of  one  list  or  register 
of  their  own  recipes.  They  are  entitled  to  such  a  register,  and 
it  should  have  been  made  for  them  by  the  plaintiff.  If  he  had 
discharged  his  whole  duty  as  an  employe  the  misunderstanding 
whidi  led  to  the  detention  of  his  books  could  not  have  occurred. 
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littd  this  litigation  would  never  have  arisen.  Tbe  first  assign- 
ment mnst  also  be  sustained.  The  letter  written  after  the 
plaintiff^B  color-books  had  been  returned  to  him,  demanding  that 
the  copy  that  had  been  made  diould  be  given  up  to  him,  was  in- 
admissible. It  was  an  argumentative  presentation  of  his  viesr  of 
his  rights  as  an  employ^  and  of  the  grievance  of  which  he  com- 
plained. It  was  unanswered.  It  was  the  declaration  of  Hxe 
plaintiff  in  his  own  behalf,  and  was  no  more  admissible  because 
reduced  to  writing  than  it  would  have  been  if  delivered  orally. 
The  point  is  substantially  ruled  in  Fraley  v.  Bisphan,  10  Pa.  St. 
320;  51  Am.  Dec.  486. 

The  judgment  is  reversed  for  the  reasons  now  given  and  a 
venire  facias  de  novo  awarded. 


Blirhts  of  an  Brnployer  to  Invontioiis  Kado  by  hla  Bmplo: 

A  master  simply  as  such,  in  the  absence  of  contract,  has  no  excin* 
flive  right  to  the  inventions  of  his  servant.  "Persons  are  not  deprived 
of  their  right  to  their  Inventions  while  in  the  services  of  others^ 
unless  they  have  been  hired  and  paid  to  exercise  their  Inventive  fac- 
ulties for  their  employers.  A  contract  by  which  one  person  ai^rees 
to  pay  a  sum  of  money  for  the  time,  labor,  and  skill  of  another,  for  a 
given  period,  gives  the  employer  no  right  to  an  assignment  af  a  pat- 
ent that  is  issued  to  his  employ d  for  an  invention  made  during  the 
period  of  his  employment,"  although  the  employ 6  is  assisted  by  the 
employer  who  pays  for  the  materials  used  in  getting  up  the  inven- 
tion: Hapgood  V.  Hewitt,  11  BIss.  1S4;  affirmed,  119  U.  &  226;  Solo- 
mons V.  United  States,  137  U.  S.  342. 

An  employ^  who  is  the  first  discoverer  of  a  process  Is  entitled  to  a 
patent  therefor,  as  against  his  employer,  at  whose  request  and  e^^ 
pense  he  was  making  experiments  which  led  to  the  discovery:  Damon 
V.  Elastwlek,  14  Fed.  Rep.  40.  One  who  has  employed  a  sklUed  work- 
man, for  a  stated  compensation,  to  take  charge  of  works,  and  to  de- 
vote bis  time  and  services  to  devising  and  making  improvements  in 
articles  manufactured,  is  not  entitled  to  a  conveyance  of  patents  ob- 
tained for  inventions  made  by  him  while  so  employed,  in  the  absence 
of  an  express  agreement  to  that  effect:  Dalzell  v.  Dnrber  Mfg.  Co^ 
149  U.  S.  315;  Dice  v.  Joliet  Mfg.  Co.,  11  111.  App.  109;  affirmed,  105 
111.  G49.  "The  mere  fact,  outside  of  any  specific  contract,  that  the 
appellant  was  in  the  employment  of  the  appellee  and  received  wages, 
and  even  used  the  material  of  appeUee  in  the  manufacture  of  bit 
models  and  even  received  assistance  in  making  models  from  the  tat- 
ter's employes  would  not  give  it  the  property  in  the  invention,  to 
the  exclusion  of  the  former.  An  invention  4s  the  product  of  the 
mind,  and  the  making  of  models  and  performing  of  the  experiuienti 
are  only  mechanical  operations,  and  mere  labor  performed  for  appel- 
lant under  his  direction,  for  which  he  would  be  liable  to  be  charged, 
or  the  time  lost  deducted  from  his  wages  or  time.  Aa  between  em- 
ployer and  employ^,  the  right  to  the  invention  belongs  to  the  one 
who  conceives  the  idea,  and  foUows  It  out  to  practical  Invention: 
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jLgtL-wnm  Ca  ▼.  Jordan,  7  Wall.  602;  CkUlar  Go.  t.  Van  Dusen,  28  WalL 
663";  Dice  t.  Jollet  Mfg.  Co.,  11  lU.  App.  114. 

It  an  employer  hires  a  man  of  an  inventlye  mind  to  inyent  for  him, 
under  a  special  agreement  that  he  shall  own  the  invediUon  when 
made,  it,  when  made,  becomes  in  equity  the  property  of  the  em- 
ployer, and  he  is  entitled  to  an  assignment  of  any  patent  therefor 
taken  out  by  the  employ^:  Jollet  Mfg.  Oo.  t.  Dice,  105  111.  649;  Gontl- 
neDtal  Windmill  Go.  t.  £mp1re  WindmlU  Go.,  8  Blatchf.  295. 

If  an  employ 6  makes  an  Invention  of  value  and  takes  out  letters 
patent  for  It,  his  employer,  If  he  makes  use  of  the  Invention  without 
the  consent  of  the  patentee,  becomes  liable  to  pay  the  patentee  there- 
for, but  if  the  employ^  Is  directed  to  devise  or  perfect  an  instrument 
or  means  of  accomplishing  a  prescribed  result,  and  he  obeys  and  suc- 
ceeds, and  takes  out  letters  patent  for  his  Invention  or  discovery,  he 
cannot  thereafter  plead  conclusive  title  thereto  as  against  his  em- 
ployer: Solomons  v.  United  States,  137  U.  S.  842. 

If  an  employ^  assigns  his  invention  to  his  employer,  who  takes 
cot  a  patent  on  it,  and  the  employ^  then  makes  new  devices  for,  and 
as  a  part  of,  the  patented  article,  he  cannot  claim,  after  leaving  the 
employment,  that  such  devices  are  not  the  ones  patented,  and,  if  he 
makes  them  himself,  he  is  an  Infringer:  Time  Tel.  Go.  v.  Hummer, 
19  Fed.  Rep.  822. 

If  one  engages  the  services  of  an  inventor  under  a  contract  that  he 
ahall  devote  his  ingenuity  to  the  perfecting  of  a  machine  for  the 
employer's  benefit,  the  latter  can  lay  no  claim  to  Improvements  con- 
ceived by  the  employ6  after  the  expiration  of  such  agreement:  Apple- 
ton  V.  Bacon.  2  Black.  699. 

A  person  employed  for  the  purpose  of  perfecting  certain  machin- 
ery, and  bound  to  devote  his  skill  and  labor  to  the  interest  of  his 
employer,  is  not  by  that  fact  under  obligation  to  abstain  from  apply- 
ing tar  a  patent  in  his  own  name  for  such  machinery:  Qreen  v.  Wll- 
lard  Barrel  Go.,  1  Mo.  App.  202. 

Bight  to  Use  Patentfd  Article.  —  It  is  a  rule  of  universal  applica- 
tion that.  If  an  employ^,  without  any  express  agreement,  usee  the 
lime,  tools,  and  money  of  his  employer,  with  his  consent,  In  mak- 
ing an  Invention,  and  then  applies  it  practically  in  the  employer's 
business,  the  law  implies  a  license  to  the  employer  to  continue  to  use 
the  invention  In  his  business  even  after  the  relations  between  the  em- 
ployer and  the  inventor  have  been  dissolved,  although  the  employ^ 
has  taken  out  a  patent  therefor:  McGlurg  v.  Kingsland,  1  How.  202; 
Slemmer's  Appeal,  58  Pa.  St.  155;  98  Am.  Dec.  248;  Solomons  v. 
United  States,  137  U.  S.  342;  Lane  etc.  Co.  v.  Locke,  150  U.  S.  193. 
"When  one  is  in  the  employ  of  ajiother  in  a  certain  line  of  work  and 
devises  an  improved  method  or  instrument  for  doing  that  work,  and 
uses  the  property  of  his  employer  and  the  services  of  other  employes 
to  develop  and  put  In  practical  form  his  invention,  and  explicitly  as- 
sents to  the  use  by  his  employer  of  such  invention,  a  jury,  or  the 
court  trying  the  facts,  is  warranted  in  finding  that  he  hfis  so  far 
recognized  the  obligations  of  service  flowing  from  his  employmeut, 
and  the  benefits  resulting  from  his  use  of  the  property,  aud  the  as- 
sistance of  the  employes  of  his  employer,  as  to  have  given  to  his 
employer  an  irrevocable  license  to  use  such  invention":  Solomons  v. 


822  Dempbbt  9.  DoBmau  [Peniu 

United  States,  187  U.  8.  846;  Jendoi  t.  Langdon  Mllle,  27  Fed.  B«vl 
622.   If  an  employ^,  by  nainiir  the  tools,  time,  and  money  of  his  em- 
ployer with  hie  consult,  makes  an  Inrentlon  and  aiM^ea  It  in  Us 
employer's  business,  the  employer  may  continue  to  nse  It,  and*  if  Uia 
imxRvrement  Is  a  process,  it  has  been  heid  that  the  employer  max 
continue  to  practice  the  process  for  Hie  whole  period  of  the  patent: 
McGlnrg  t.  KlDgsland,  1  How.  202.   If  an  employ6  Is  hired  to  InTeot 
and  does  so,  and  puts  his  Inyentlon  into  nse  in  his  employer'a  Iratf- 
ness,  the  latter  has  the  right  to  nse  the  particular  device  until  it  la 
worn  out,  although  he  acquires  no  rights  in  the  patent  itself:  Whit- 
ing y.  Graves,  8  Bano.  &  A.  Pat  Gas.  222.    If  the  employd  oonatmets 
his  invention  for  the  use  of  his  employer,  and  uses  it  until  he  ai^iUes 
for  a  patent,  the  employer  has  a  light  to  use  the  patented  artldo 
until  it  is  worn  out:  Magonn  v.  New  England  Glass  Co.,  8  Bann.  it 
A.  Pat  Cas.  114.   An  inventor  and  employe,  having  supervised  and 
directed  the  building  of  his  machine  for  his  employer,  a  license  ia 
favor  of  the  latter  to  use  it  as  long  as  it  lasts  is  implied:  American 
Tube  Works  v.  Brtd^ewater  Iron  Co.,  28  Fed.  Rep.  884.    A  contract 
for  the  exclusive  right  to  an  em^doyd's  inventive  iri^Ill  for  a  specilled 
period  carries  an  exclusive  license  to  use  all  inventions  made  during 
that  period,  under  all  patents  and  extensions,  and  also  a  licoise  to 
use  all  inventions  previously  patented,  but  first  made  available  dar- 
ing that  period:  Wllkins  v.  SpafTord,  8  Bann.  &  A.  Pat.  Gas.  274.    If 
patented  improvements  are  developed  and  perfected  at  the  sole  ex- 
pense of  an  employer,  by  employes  who  receive  extra  pay  because 
of  <their  known  ability  as  inventors,  these  facts  alone  make  a  very 
strong  case  in  favor  of  the  right  of  the  employer  to  use  such  improve- 
ments without  further  compensation:  Benaley  v.  Northwestern  Horse 
Nail  Co.,  26  Fed.  Rep.  250.    If  an  inventor,  while  employed  by  a  man- 
ufacturer as  superintendent,  prepares  new  designs  for  use  In  his  em- 
ployer's business,  for  some  of  which  he  has  obtained  patents,  and 
after  one  of  the  patented  designs  has  thus  been  used  in  the  business 
for  some  tin>e,  be  leaves  the  employment  and  assigns  the  patent  right, 
with  the  exclusive  right  to  manufacture,  to  a  third  party,  the  latter 
cannot  enjoin  the  original  employer  from  manufacturing  from  the 
assigned  design  as  the  latter  has  an  implied  grant,  license,  or  privi- 
lege to  use  the  design,  arising  from  the  former  relation  between  him- 
self and  the  invortor:  Hei-man  v.  Herman,  29  Fed.  Rep.  92.    If  H 
appears  that  the  invention  for  which  the  patent  in  question  was 
granted  was  developed  while  the  employ^  was  in  the  serrloe  of  the 
employer,  that  the  experiments  and  work  in  making  the  models  were 
done  at  his  factory,  that  the  patent  was  taken  out  by  his  counsel, 
at  his   expense,  and  that  articles  were  made  at  his  factory,  and 
put  upon  the  market  as  his  goods,  without  any  charge  made  or  de- 
manded for  the  use  of  the  invention,  though  made  and  sold  under 
the  supervision  of  the  patentee  while  such  employ^,  the  employer 
is  entitled  to  an  irrevocable  exclusive  license  for  the  use  of  such  pat- 
ent: E«u8tis  Mfg.  Co.  V.  Eustis,  61  N.  J.  Bq.  665.    In  one  case,  a  man- 
ufacturing company  was  preparing  to  put  upon  the  market  a  new 
machine.    Its  superintendent,  knowing  this  intention,  voluntarily  dis- 
doeed  to  the  company  a  device  of  his  own,  and  by  direction  of  the 
emnpany,  with  its  materials  and  at  its  expense^  voluntarily  applied 
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the  device  to  the  madiines.    It  was  held  that  this  did  not  imply  an 
^ij^reement  for  the  atraolnte  assignment  to  the  company  of  a  pa4»nt 
'tcfr  the  device,  bat  implied  a  perpetual  license  to  the  company  to 
Apply  thedevlceat  its  factory  end  sell  the  machines  anywhere:  Fuller 
etc.  Mfg.  Co.  y.  Bartlett,  68  Wis.  73;  60  Am.  Bep.  838.    In  another 
-oase^  an  inyentor  was  employed,  at  a  salary  by  a  manufactnrer,  to 
^terlBe  a  new  and  improTed  nutchine  and  superintend  the  making 
tliereof,  with  knowledge  that  his  employer  intended  to  construct  the 
machines  for  sale.    After  the  new  machine  was  invented,  the  invenlor 
left  the  employment  and  obtained  a  patent,  and  the  manufacturer 
continued  to  make  and  sell  the  machines.    The  original  patterns  were 
^esrtroyed  by  fire  subsequently,  but  new  ones  were  made  by  the  em- 
ployer, and  he  continued  to  make  and  sell  the  machines.    The  ln« 
Tentor  claimed,  but  was  refused,  a  royalty  on  the  machines  sold, 
and,  afterward  brought  a  suit  for  Infringement  of  patent  against  the 
users  of  machines  purchased  from  the  manufacturer.    It  was  held 
tbat  the  employer  had  an  implied  license  to  make  and  sell  the  ma- 
•cbines,  and  that  this  license  was  not  terminated  by  the  destruction 
of  the  original  patterns:  Washing^ton  etc.  Mfg.  Co.  ▼.  Kinney,  68  Fed. 
Rep.  600.    An  employ6  who  is  the  owner  of  a  patent  cannot  intro- 
4luce  his  patented  device  into  his  employer's  business  without  the 
latter*8  consent,  and  without  a  speoial  agreement  to  pay  him  and 
afterward  demand  royalties  or  profits  or  damages  for  the  Tinot  of  such 
device,  especially  when  the  device  has  been  developed  and  brought 
to  a  practical  condition  at  the  expense  of  the  employer:   Barry  v. 
Crane  etc.  Mfg.  Co.,  22  Fed.  Bep.  306. 

BVIDBXCB— LBl^BBS,  WHEN  NOT  ADMISSIBIvB  AS.— A  party 
cannot  be  pencilted  to  read  in  evidence  an  unanswered  letter  from 
bimself  to  the  adverse  pariy  for  the  purpose  of  provinp  the  truth  of 
facts  stated  in  it,  though  it  was  in  reply  to  a  letter  to  himself  which 
tiad  been  put  in  evidence:  Fearing  v.  Kimball,  4  Allen,  125;  81  Am. 
Dec.  690.  A  letter  written  by  one  party  to  a  transaction  to  the  othtir 
party  after  the  transaction,  giving  his  version  of  it,  and  not  answered 
by  the  other  party,  is  not  competent  evidence  against  the  latter  as  an 
admission:  Learned  v.  Tillotson,  07  N.  T.  1;  40  Am.  Bep.  508w 
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BVIDBNCB.— DECLARATIONS  AND  ADMISSIONS  OP  AN 
AGENT  made  after  a  transaction  is  fully  completed  are  not  admis- 
sible against  his  principal. 

EVIDENCE— PRINCIPAL  AND  AGENT.— DECLARATIONS 
cl  a  superintendent  of  a  mill  to  the  effect  that  a  hanger  therein  had 
been  condemned,  and  should  l>e  removed,  if  made  away  from  the 
mill  some  days  after  a  servant  In  the  mill  has  been  injured  by  the 
breaking  of  auch  hanger,  are  not  admissible  in  evidence  In  favor  d 
0uch  servant  and  againat  his  master. 

NEGLIGENCE— INSTRUCTIONS.— In  an  action  by  a  servant 
to  recover  for  personal  injuries  sustained  through  the  alleged  neg- 
ligence of  the  master,  an  instruction  which  ignores  the  possible  effect 
of  the  negligence  of  a  feUow-aervant,  upon  which  there  la  evidence, 
it  erroneous. 
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I.  Jolmson  and  W.  H.  Harrison,  Jr.,  for  the  appellanL 
A.  A.  CoohrBii  and  A.  D.  MacDade,  for  the  appellee. 

•"  STERBETT,  C.  J.    Plaintiff  was  injured  by  the  brealoBg 
of  an  iron  hanger — ^used  for  holding  ap  shafting  in  defendant 
company's  mill — while  he  and  a  fellow  workman,  named  Tay* 
lor,  was  patting  the  hanger  in  place.    On  the  trial,  the  oonrt 
permitted  plaintiff  to  prove  declarations  of  the  superintendent 
of  the  mill — made  seyeral  days  after  the  occurrence  and  away 
from  his  place  of  business — ^to  the  effect  that  the  hanger  had 
been  condemned,  and  should  not  haye  beea  put  up  there,  etc. 
In  his  charge,  the  learned  trial  judge  commented  on  this  testi- 
mony, and  instructed  the  jury  that  if  what  the  superintendent 
had  said  in  relation  to  the  hanger  were  true,  the  plaintiff  might 
reeoyer.    In  refusing  to  affirm  defendant's  tenth  request  for  in- 
itructions  recited  in  the  seventh  epecifi'cation,  he  also  said,  inter 
alia:  '^he  great  question,  gentlemen,  in  this  case,  is,  Can  you 
rely  with  certainty  upon  the  statement  of  the  plaintiff,  his  wife, 
and  daughter,  that  Mr.  Daris,  the  superintendent,  knew  that  this 
was  imperfect  machinery,  and  that  it  was  before  condemned?" 

In  admitting  the  declarations  of  the  superintendent  of  the  mill, 
made  in  the  circumstances  disclosed  by  the  testimony  of  the  wit- 
nesses, and  in  afterward  instructing  the  jury  as  he  did,  in  rela- 
tion thereto,  we  think  there  was  error.  It  has  been  held,  in  a  long 
line  of  cases,  that  admissions  made  by  an  agent  as  to  past  occur- 
rences are  not  competent  eyidence  to  affect  his  principal:  Hun- 
tingdon etc.  R  B.  Co.  y.  Decker,  82  Pa.  St  119,  and  cases  there 
tnted.  Speaking  for  this  court,  Mr.  Justice  Mercur,  in  that  case, 
said:  *Ht  is  a  well-established  rule  that  the  declarations  of  an 
agent,  made  at  the  time  of  the  particular  transaction  'which  is 
the  subject  of  the  inquiry,  and  while  acting  within  the  scope  of 
his  auttiority,  may  be  giyen  in  eyidence  against  his  principal,  aa 
a  part  of  the  res  gestae.  It  is  equally  well  settled  that  the  dec- 
larations of  an  agent,  made  after  the  transaction  is  fully  com- 
pleted and  ended,  are  not  admisadble."  *""*  This  principle  has 
been  recognized  with  approyal  in  subsequent  cases,  including 
Dampman  y.  Pennsylyania  B.  E.  Co.,  166  Pa.  St.  520.  It  there- 
fore follows  that  the  first  four  and  the  serenth  speoifixiations  must 
be  sustained. 

The  learned  judge's  answer  to  defendant's  request  for  chax*ge 
i^ted  in  the  fifth  specification  is  also  erroneous,  in  that  it  ig- 
nores the  effect  that  may  haye  resulted  from  the  possible  negli- 
gence o(f  Taylor,  plaintiff's  fellow-workman,  in  unskillfuLy  and 
negligeooitly  adjusting  the  set-screws  too  tightly — so  much  ixiQ 
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tiglitly  that  the  hanger  'was  thereby  broken.  This  was  by  no 
means  an  muonportant  matter,  because  there  is  some  testimony 
tending  to  show  that  the  hanger  was  broken  in  consequence  of 
carelessly  and  improperly  tigihtening  the  set-ficrewB,  by  either 
Taylor  or  the  plaintiff. 

Judgment  reversed^  and  a  yenire  facias  de  novo  awarded. 


AGENCY— DECLARATIONS  OF  AGENT  AS  TO  PAST  TRANS- 
A.€7riQN.--An  a^ent,  after  a  transaction  has  been  completed,  cannot 
bind  bis  principal  by  any  admission  or  declaration  he  may  make 
concerning  its  character:  Borland  y.  Nevada  Bank,  99  OaL  89;  37 
Am.  St.  Rep.  32,  and  note;  Terry  y.  Blrmlnsrham  Nat.  Bank,  93  Ala. 
699;  30  Am.  St  Rep.  87,  and  note;  Plymouth  County  Bank  y.  Gil- 
«tian,  8  S.  Dak.  170;  44  Am.  St.  Rep.  782.  To  the  same  effect  see 
T.  James,  80  Iowa,  898;  41  Am.  St  Rep.  497. 
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[174  PnnaTLyAjnA  Btatb,  689.] 

PLBDGHV-SALE  OF— NOTIOB.— A  pledgee  la,  within  certain 
Umlta,  a  trustee  for  the  pledgor,  and  must  act  for  the  latter*s  inter- 
eata,  as  well  aa  his  own,  but  their  Interests  are  not  Identical;  and 
when  they  may  require  different  action,  the  pledgee  Is  entitled  to 
regard  his  own  Interest  alone,  after  haying  put  the  pledgor  on  hla 
snard  by  notice  that  he  must  look  out  for  hlmseSf . 

PLrBDGE-EXBCUTION  SALE  OF  PROPERTY— TRUST- 
NOTICE.— If  default  Is  made  in  the  payment  of  a  pledged  mortgage, 
and  the  pledgee  at  the  request  of  the  pledgor  forecloses  the  mort- 
gage and  sells  the  property  at  sherilTs  sale,  after  glying  explicit 
notice  to  the  pledgor  that  he  would  act  only  for  himself  and  would 
not  bid  the  property  in  for  any  more  than  enough  to  protect  his 
interests,  and  that,  if  the  pledgor  desired  to  bid  anything  aboTe  that 
amount  he  must  be  on  hand,  the  pledgee  may  purchase  the  property 
at  such  sale  In  his  own  right,  free  of  any  trust  In  fayor  of  the 
pledgor,  and  the  latter  la  not  entitled  to  any  share  of  the  profitB 
realized  fby  the  pledgee  on  a  resale  of  the  property.  In  such  case 
the  burden  of  proof  is  on  the  pledgee  to  show  that  he  la  entitled 
to  purchoae  clear  of  any  trust  for  the  pledgor,  but  in  any  eyent  he 
to  entitled  to  commissions  paid  by  him  for  the  resale  of  the  property. 

Asaumpait  to  recover  profits  made  from  tlie  eale  of  realty.  On 
April  25,  1891  plaintiff  borrowed  twelve  hundred  doUars  froon 
defendant,  and  assigned  to  him  a  mortgage  for  two  thousand 
fiye  hundred  dollars  as  collateral  eecnrity.  On  Ootober  21,  1891^ 
the  loan  being  then  almost  dne,  and  the  mortagor  being  in  de- 
fault, plaintiff  requested  the  defendant  to  foreclose  the  mortgage.. 
The  defendant  f oreolosed  the  mortgage,  had  the  profperty  eold  »fc 
sheriffs  sale,  bid  it  in  himself,  and  afterward  resold  it  at  a  profit. 
This  suit  was  brought  to  reoover  euch  profit  Judgment  foft 
jlaintifl.    Defendant  appealed • 
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J.  0.  Jolmaoii,  Q.  P.  Bich,  and  H.  C.  Boyer,  for  the  MffeOaaL 
0.  Bambo^  for  the  appellee. 

^^  MITCHELL,  J.    The  primdple  that  a  pledgee  ahall  not 
make  a  profit  out  of  the  pledge  without  liability  to  acoount  for  it 
to  the  pledgor  is  beyond  question,  but  it  is  not  applicable  to  the 
facts  of  the  present  action.    It  is  not  the  case  of  a  sale  by  the 
pledgee  against  the  will  or  in  derogation  of  the  interest  of  iiie 
pledgor,  or  without  notice  to  him,  but  one  made  by  the  pledgor's 
<iirection  or  request    The  inters  on  the  mortgage  pledged,  as 
well  as  on  the  prior  mortgage,  being  paid,  its  ^alue  as  an  in- 
vestment and  as  collateral  security  for  the  debt  was  depreciating, 
and  the  appellee  himself  called  upon  the  appellant  to  realize  on 
it  by  selling  it  out.    This  could  not  have  been  done  by  tiie  tenn? 
of  the  pledge,  which  only  authorized  appellant  to  sell  and  tiana- 
fer  the  mortgage,  a  power  which,  of  course,  would  bare  to  be 
strictly  pursued.    By  waiting  a  few  days  until  bis  dd>t  matored, 
appellant,  under  the  terms  of  the  pledge,  could  have  sold  the 
mortgage  at  public  or  private  sale,  with  the  right  to  pimrhase 
and  hold  free  of  any  trust  or  claim  on  the  part  of  plaintiff. 
This,  bowevar,  he  did  not  do,  but,  acquiescing  in  plaintiff^ 
request,  he  sued  out  the  mortgage,  and  in  due  course  the  property 
was  put  up  by  the  sheriff  for  sale.    Appellant  was  under  no  ob- 
ligation to  bid,  but  chose  to  do  so  in  order  to  protect  his  interest 
in  the  mortgage  as  security  for  his  debt.    Had  he  bought  in  the 
property  without  further  notice  to  the  plaintiff,  the  presumption 
might  still  have  been  that  the  purchase  was  to  preserve  the  pledge 
for  their  mutual  benefit  according  to  their  respectiye  rights,  and 
therefore  that  the  relation  of  trust  still  continued,  and  the  sale 
made,  as  the  leaned  judge  below  held  that  it  did,  a  mere  substi- 
tution of  the  land  for  the  mortgage.    But  appellant  did  not  take 
this  course.    He  gave  explicit  notice  that  he  would  act  only  for 
himself,  and  would  not  bid  up  the  property  for  any  more  than 
enough  to  protect  the  loan,  and  that  if  plaintiff  desired  to  bid 
anything  above  that  amount,  it  would  be  necessary  for  him  to  be 
on  hand  himself.    This  relieved  appellant  from  any  trust  in  case 
he  purohased,  and  put  him  in  the  position  of  an  ordinary  pur- 
chaser at  a  mortgage  sale,  who  takes  a  clear  title,  even  though 
he  be  the  mortgagee. 

***  This  feature  clearly  distinguishes  the  present  case  from 

Brown  v.  Tyler,  8  Gray,  135,  69  Am.  Dec.  239,  In  re  GUbert^  104 
N.  Y.  200,  and  the  other  New  York  cases  cited  by  appellee.    In 

fact,  this  case  is  more  closely  analogous  to  Bloomer  v.  Sturges, 
€8  N.  Y.  168,  in  which  the  mortgagee  was  made  a  party  defend- 
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ant  to  the  afidgnee's  bill  of  foreclosure^  cuid  his  interest  was  held 
to  have  been  eztingoished.  The  prmciple  of  all  the  cases  is^  that 
the  pledgee,  being  within  certain  limits  a  trostee,  is  therefore  pre- 
aunied  to  act  for  the  pledgor's  interest  as  well  as  hia  own,  but 
thedr  interests  are  not  identical,  and,  where  they  may  require  dif- 
f  ereoit  action,  the  pledgee  is  entitled  to  regard  his  own^  after  har- 
ing  pat  the  other  party  on  his  guard,  by  notice  to  him  that  he 
must  look  out  for  himself.  This  is  what  appellant  did.  When 
he  bought,  therefore,  he  bought  for  himself,  and  in  his  own 
right.  He  therefby  elected  to  take  the  property  on  account  of  the 
debt  If  he  had  subsequently  sold  it  at  a  loss  he  could  not  haye 
called  upon  the  plaintiff  to  make  good  the  deficiency,  for  there 
was  e^ence  that  the  latter  had  distinctly  refused  to  preserve 
his  intereet  by  any  separate  bid  of  his  own  at  the  sale.  On  the 
other  hand,  appellant,  having  taken  the  risk  was  entitled  to  the 
profit  on  the  resale.  The  burden  of  shofwing  the  circumstances 
tihat  entitled  him  to  buy  clear  of  any  trust  for  the  pledgor  being 
on  the  appellant,  the  case  must. go  to  the  jury  on  that  point. 

In  any  view  of  the  case,  it  was  error  to  disallorw  the  claim  for 
coamnissions.  If  tiie  jury  should  find  in  plaintiff's  favor,  he 
would  thereby  get  the  profit  of  a  good  sale,  and  he  should  pay 
the  oommissions  earned  by  the  firm  which  made  it 

Judgment  reversed  and  venire  de  novo  awarded. 


PLBDGB-^AIiB— NOTICE.— A  pledgee  of  personalty  cannot  to 
the  injury  of  his  pledgor,  transfer  the  pledge  or  divest  the  pledigor  of 
the  title  thereto  until  he  has  demanded  payment  and  given  the 
pledgor  opportunity  to  redeem,  and  then  only  at  public  sale  and  on 
notice:  Drake  v.  Cioonan,  90  Mich.  121;  41  Am.  St.  Rep.  686;  Jeanes' 
Appeal,  116  Pa.  St.  573;  2  Am.  St.  Rep.  624.  At  common  law,  the 
pledgee  had  no  right  to  sell  the  property  pledged  without  judicial 
process,  unless  he  gave  the  pledgor  reasonable  notice  to  redeem,  and 
the  pledgor  was  also  entitled  to  notice  of  the  pledgee's  intention  tio 
sell,  and  of  the  time  end  place  of  sale:  McDowell  v.  Chicago  Steel 
Works,  121  111.  491;  7  Am.  St.  Rep.  881.  See,  also,  the  note  to  Cooper 
V.  Simpson,  16  Am.  St.  Rep.  670,  and  the  extended  note  to  Qrlggs  v. 
Day,  S2  Am.  St.  Rep.  730,  731. 

PLETDGE^-SALB  BY  PLBDGBB  TO  HIMSBLP.— It  appears  to  be 
possible  by  agreement  between  the  parties  to  authorize  the  pledgee 
to  purchase  the  pledged  property  at  a  sale  made  by  himself.  In  the 
absence  of  such  an  agreement,  a  sale  of  the  pledgee  to  himaelf, 
whether  his  nan>e  ie  used  or  the  property  is  bid  off  in  the  name  of 
another  for  his  benefit,  la  void,  and  leaves  him  the  owner  of  the 
pledge  fle  before  eiKh  sale:  Bztended  note  to  Griggs  v.  Day,  82  Anu 
0t  Bep,  791. 
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GIFT8.-DELIVBRY  OF  PROPEJITY  wltb  Intent  to  g)tw%  im 
absolutelj  necessary  to  the  validity  of  a  gitL  Words  alone  axe  not 
sulllcient. 

GIFTS^DHMilVERT.— A  gift  of  a  bond  with  a  warrant  of 
attorney  to  coxrfees  judgment,  when  delivered  by  the  donor  to  a 
tliird  party  to  be  held  by  him  until  the  donor's  death  and  then  glTen 
to  the  donee,  who  has  knowledge  of  this  arrangement.  Is  a  valid 
gift  in  trust,  which  becomes  absolute  by  delivery  by  the  tmatee 
to  the  donee  after  the  donor's  death,  notwithstanding  the  fact  that 
the  bond  is  to  bear  interest  during  the  donor's  life,  and  this  mistalce 
is  rectified  by  the  Indorsement  of  the  payment  of  interest  on  tbe 
bond  without  the  actual  payment  thereof.  In  such  case,  the  fact  that 
the  bond  Is  subject  to  redelivery  to  the  donor  In  case  he  ontllTes  tbe 
donee  does  not  du^-alida/te  the  gift,  if  there  is  no  express  prorisioii 
for  such  redelivery  reserved  in  the  trust 

W.  M.  Hayes  «nd  J.  C.  Hayes,  for  ilie  appellant. 

A.  T.  Parke^  far  the  appellee. 

•^  DEAN,  J,    William  A.  Wagoner,  on  tiie  Irt  ol    April, 
1893,  being  possessed  of  a  considerable  estate^  both  personal  and 
zeal,  died  intestate,  uniuamed,  and  without  issne.     There  were 
many  collateral  relatives,  among  tihem  a  niece,  Frances  S.  Dorian, 
this  appellant.    She  had  lived  in  the  house  of  her  nnde  tliirty 
0^1  years;  the  fifteen  preceding  his  death  she  was  the  only  mem- 
ber of  his  family.    Ihiring  the  last  years  of  his  life,  she  did  the 
household  work  and  much  other,  such  as  taking  care  of  cows, 
milking,  chxtming,  cleaning  stables,  and  working  the  garden. 
About  October,  1891,  the  decedent  called  on  John  H.  Skiles,  a 
justice  of  the  peace,  and  asked  him  to  prepare  a  deed  from  Mm 
to  Frances  for  thirty-two  acres  of  his  land.    Skiles  suggested  she 
might  not  want  the  land,  and  that  a  severance  of  this  quantity 
might  spoil  the  farm;  he  designated  a  will  as  the  best  method  of 
carrying  ont  his   purpose  toward  his  niece;  the  nncle  said  he 
would  think  about  it,  and  left.    In  about  six  months,  he  called 
again  on  Skiles,  and  executed  in  favor  of  his  niece  a  ^nd  dated 
April  1,  1891,  in  sum  of  two  thousand  dollars,  payable  to  her 
absolutely  in  one  year,  with  interest  at  rate  of  five  per  cent,  to 
which  was  appended  the  usual  warrant  of  attorney  foor  confes- 
sion of  judgment.    This  bond,  after  formal  ezeention,  he  handed 
to  Squire  Skiles,  to  be  by  him  safely  kept  and  delivered  to  Fran- 
ces after  his    death.     Skiles  suggested   to  him  that   the  bond 
would  draw  interest  during  his  life,  and  Wagoner  said  he,  Skiles, 
should  mark  the  interest  as  paid  on  the  first  day  of  April  of  each 
year.    On  the  first  day  of  April,  1892,  he  did  indorse  the  inter- 
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eet  as  paid  for  the  preceding  year.    Some  time  after  t^ie  bond 

liad  been  deposited  with  Skiles,  the  uncle  told  his  niece  that 

''^There  was  a  bond  of  two  thousand  dollars  at  Squire  Skiles,  and 

[she]  was  to  leave  it  there  as  long  as  he  liyed,  and  at  his  death 

[she]  was  to  go  and  get  if    In  a  few  days  after  his  death  she 

called  for  the  bond,  and  Skiles  gave  it  to  her. 

The  administrator  having  filed  his  account  of  the  personalty 
•  shonving  a  balance,  an  auditor  was  appointed  to  distribute;  the 
niece  presented  the  bond  as  a  debt  against  her  uncle's  estate;  the 
other  collateral  heirs  resisted  her  claim.  The  auditor,  on  the 
facts  as  stated,  was  of  the  opinion:  1.  There  was  no  actual  deliv- 
ery of  the  bond  to  the  niece;  2.  The  deposit  of  the  bond  with 
Skiles  was  not  in  trust  for  her,  because  the  evidence  did  not  show 
the  uncle  had  parted  with  his  dominion  over  it 

He  therefore  declined  to  allow  her  claim  on  the  bond.    She 
also,  evidently  in  anticipation  of  an  adverse  decision  in  this  par- 
'  ticular,  made  a  claim  for  wages,  for  six  years  preceding  her  un- 
cle's death,  on  a  quantum  meruit;  this  also  the  auditor  disallowed, 
^^^^  because,  as  the  evidence  showed,  she  had  been  regularly  paid 
at  the  rate  of  fifty  dollars  per  year,  and,  settlements  having  been 
made  on  this  basis,  there  was  no  implied  promise  to  pay  more. 
In  this  particular,  he  was  clearly  right.    Having  made  his  report, 
•  and  exceptions  being  filed  thereto,  the  orphan's  court  overruled 
:  the  exceptions  and  confirmed  the  report  absolutely.    From  that 
decree,  we  have  this   appeal.    All    the  errors  assigned   are  re- 
solved by  the  answer  to  one  question,  viz..  Under  the  facts,  did  a 
right  to  the  bond  pass  to  the  niece? 

No  one  will  question  the  correctness,  in  the  abstract,  of  the 
legal  propositions  stated  so  clearly  and  concisely  by  the  auditor: 
'In  all  gifts,  a  delivery  of  the  things  given  is  essential  to  their 
Tslidity;  for  although  every  other  step  is  taken  that  is  essential  to 
the  validity  of  a  gift,  if  there  is  no  delivery,  tiie  gift  must  faiL 
Intention  cannot  supply  it;  words  cannot  supply  it;  actions  can- 
not supply  it;  it  is  an  indispensable  requisite,  without  which  the 
gift  fdls,  regardless  of  the  consequences":  Thornton  on  Gifts 
and  Advancements,  sec.  131. 

''The  oonsummation  of  every  parol  gift  is  delivery.  There 
must  be  an  actual  transmutation  of  possession  and  property;  and 
the  real  question  in  all  €nich  cases  is  whether  the  donor  has  parted 
with  his  dominion  over  it":  Thornton  on  Gifts  and  Advance- 
ments, sec.  134. 

On  these  and  like  authorities,  the  auditor  concludes  there  was 
no  gift,  for  there  was  no  delivery.    And  as  to  the  argument  that 
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&e  bond  mm  deliyered  to  Sldlee^  to  be  by  him  bdd  in  tnui  for 
her,  the  auditor  holds; 

''Delii^iy  of  the  property  in  question^  with  the  intent  to  gi^e^ 
is  sbeolutely  neceesaiy  to  the  yalidity  of  the  gift  Tbe  owner 
most  part  with  his  daminion  and  oontrol  of  tfhe  thing  befove  the 
gift  can  take  effect  There  most  be  an  actoal  and  poatm 
change  of  posseesion.  Words  of  gift  are  not  snfficient.  Thej 
alone  ccmyey  no  title^  and  are  not  the  basis  of  any  action'':  8 
Am.  A  Eng.  Ency.  of  Law^  1314,  and  other  authorities  to  the 
same  point  The  auditor  then  states  the  question  for  his  deci- 
sion thus:  ^t  is  deax  from  the  testimony  that  the  money  Tespre- 
sented  by  the  bond  for  two  thousand  dollars  was  intended  by  the 
decedent  to  be  a  gift  to  Frances  S.  Dorian,  to  take  effect  after  his 
death.  The  question  here  raised  is,  whether  or  not  t3ie  facts 
show  a  sufKdent  delivery  to  execute  the  giff 

'^  It  seems  to  us  the  undisputed  facts  found  by  ifae  auditor 
do  not  warrant  the  inferences  drawn  from  them  by  inm,  that  the 
donor  had  not  parted  with  his  control  oyer  the  bond.     Here 
was  an  unlearned  man  disclosing  to  one  assumed  by  him  to  be 
entirely  competent  to  sssist  him  his  purpose  to  reward  his  fsTored 
niece  by  an  aheolute  gift  of  two  thousand   dollars,  of    which 
she  was  to  come  into  the  full  enjoymoit  at  has  death.    No  other 
reasonable  inference  can  be  drawn  from  Sidles*  testimony.     The 
donor  first  wants  to  make  her  an  absolute  deed  for  part  of  the 
farm;  he  is  deterred  from  doing  this  because  of  Skiles'  suggestion 
that  it  might  depreciate  the  yalue  of  the  whole  farm;  his  mind 
then  turns  to  the  execution  of  his  purpose  by  delirering  the 
bond  to  Skiles  for  her.    Sidles  then  draws  the  bond,  and  the 
donor  executes  it  and  places  it  in  Sales'  possession,  to  be  handed 
her  after  his  death.    If  the  evidence  had  gone  no  farther,  we 
think  no  one  oauld  question  the  creation  of  a  trust  in  Skiles  to 
be  carried  into  effect  on  the  happening  of  the  contingency,  the 
uncle's  death  and  her  surriyoTship.    The  undo  ptsoed  in  the 
hands  of  Skiles  an  obligation  for  two  thousand  doHais  to  be  de- 
livered to  the  niece  at  his  death,  and  then  notified  the  beneficiaiy 
that  he  had  created  the  trust  and  of  the  terms  of  it  Equity  would 
not  lend  its  aid  in  the  creation  of  a  yoluntaiy  intended  trust,  bat 
this  trust  was  fully  created  by  the  donor;  dl  that  remained  for 
equity  was  to  enforce  it 

One  of  the  facts  from  which  it  is  assumed  the  donor  still  exer- 
cised daminion  over  t^e  bond  is,  that  he  authorized  Skiles  to 
indorse  the  iu'terest  paid  during  his  lifetime;  but  this^  obviouslj, 
was  a  plan  suggested  by  Skiles'  mistake  in  drawing  the  instni- 
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KMBit;  instead  of  erpressing  in  it  the  intention  of  the  obligor  that 
t  ehonld  be  payable  at  his  death,  he  made  it  payable  in  one  year, 
nrith  interest  at  fiTe  per  cent;  then,  the  yery  difficulty  raised  hy 
lis  own  blonder,  he  mentions  to  the  obligor,  Tiz.,  that  it  will  bear 
interest  in  his  lifetime.  Wagoner,  no  wiser  than  he,  then 
mggests  that  the  mistake  of  expressing  what  was  not  meant  could 
t>e  onred  by  indorsing  on  the  instrument  what  was  not  true,  to 
nrit,  that  he  had  paid  annually  the  interest  What  he  did  in- 
tend be  clearly  expressed  to  the  scriyener,  who  wrote  what  he  did 
not  intend,  and  then  -was  adopted  a  olnmsy  derice  to  ayoid  the 
effect  of  a  scriyener's  mistake.  But  in  all  this  there  iwas  no  in-, 
tention  to  retain  control  oyer  the  gift;  only  an  effort  to  cany  out 
the  intention  of  the  giyer. 

"^^  But  did  the  contingency  that  the  gift  was  not  to  take  ef- 
fect except  in  case  of  the  surviyorship  of  the  niece  render  it 
▼oid?   The  gift  here  was  to  Sidles  as  trustee,  the  trust  to  be  eze- 
cnted  by  the  trustee  by  deliyeiy  to  the  donee  at  his  death.    Then 
Oie  donor  informs  the  niece  of  l^e  gift,  and  that  at  bis  death 
ehe  is  to  go  to  Sidles  and  get  the  bond.    The  deliyery  to  the 
truatee  for  purposes  of  the  trust  was  abeolute;  if  the  niece  sur** 
Tiyed  him,  the  bond  was  to  be  deliyered  to  her;  if  the  remote  con- 
tingency tiuit  the  aged  uncle  suryiyed  the  niece  happened,  doubt- 
less it  was  his  secret  intention^if  that  contingencyoccurred  to  him 
the  bond  should  be  redeliyered  to  him;  but  he  annexed  no  such 
Teeeryation  to  the  trust;  he  retained  no  such  control  or  dominion 
oyer  it  in  the  mean  time;  the  death  of  either  determined  only  the 
duty  of  the  trustee.    A  cSiancellor  on  Skiles*  eyidenoe  as  to  what 
iras  said  by  the  donor  to  him  when  the  bond  iras  put  in  his  pos- 
aesaion,  and  the  declaration  of  the  donor  to  the  donee,  would  haye 
xestrained  Sidles  from  deliyering  it  to  either  dniing  the  life- 
time of  botb,  and  on  the  death  of  the  niece  fiiBt,  might  haye  or- 
dered its  cancellation,  but  if  the  uncle  died  first  would  haye  com- 
pelled its  deliyery  to  tSie  niece.    Sidles  testifies  he  would  haye 
giyen  the  bond  back  to  Wagoner  if  he  had  asked  him  for  it;  that 
is  wholly  immaterial;  Skiles*  duty  as  a  trustee  is  not  measured 
by  what  he  would  haye  done,  but  by  what  he  ought  to  haye  done 
under  the  express  terms  of  his  trust,  with  express  notice  of  it  to 
the  beneficiary. 

The  deliyery  to  him  was  a  good  deliyery  to  her,  as  is  held  in 
Stephens  y.  Huss,  64  Pa.  St  20,  and  Stephens  y.  Rhinehart,72  Pa. 
Si  434.  In  this  last  case,  deeds  for  lands  had  been  executed  by  a 
grantor  and  deliyered  to  a  third  party  to  be  by  him  deliyered  to 
the  grantees  after  the  grantor's  death,  and  they  were  so  deliyered. 


832  Wagoner's  Estate.  [Peim. 

This  court,  Sharswood,  J.,  says:  ''That  the  deliyeiy  of  the  deed  in 
controTersy  after  the  death  of  the  grantor  took  effect  by  relatioi 
to  the  first  delivery  seems  a  point  very  well  settled  by  Vbe  decided 
cases/'    Then  is  quoted  with  approval  the  ofnnion  in  Foster  t. 
Mansfield,  3  Met 414,  37  Am.Dec.54:  ''Where  the  future  dditoj 
is  to  depend  upon  the  payment  of  money  or  the  peifanaiaice  of 
some  other  condition,  it  will  be  deemed  an  escrow.    Wbere  it  u 
merely  to  await  the  lapse  of  time  or  the  happening  of  some  ooa- 
tingency,  and  not  the  performance  of  any  condition,  it  will  lie 
deemed  the  grantor's  deed  presently.    Still,  ••*  it  will  not  take 
effect  as  a  deed  until  the  second  deHvery,  but,  when  thus  delif- 
ered,  it  will  take  effect  by  relation  from  the  first  delivery/'     And 
other  cases  to  same  effect  are  cited.     There  is  no  distinjction 
in  this  respect  between  an  instrument  constitutiDg  the  eTidenee 
of  a  gift  of  land  and  one  evidencing  a  gift  of  money.     In  Hum- 
mers Estate,  161  Fa.  St.  215,  the  donor  delivered  to  a  third  party 
three  promissory  notes  under  seal  to  be  delivered  to  a  nephew  and 
niece  after  his  death,  or  payable  after  his  death.    It  waa  held,  the 
present  chief  justice  rendering  the  opinion,  that  the  delivery  wis 
complete  as  evidence  of  an  existing  debt  payable  in  the  future, 
and  the  gift  was  irrevocable.   In  Candor's  Appeal,  27  Pa.  SL  119, 
the  decedent  executed  a  bond  in  two  thousand  dollars  payable  tea 
years  after  date,  or  at  his  death,  to  his  daughter,  and  delivered  it 
to  a  trustee  to  be  handed  to  her.    Although  he  afterward  under- 
took to  revoke  the  gift  by  his  will,  and  died  before  the  expinr 
tion  of  the  ten  years,  this  court  held  the  gift  irrevocable.     We 
aore  clearly  of  the  opinion,  that  this  was  an  express  trust  by  parol, 
which  took  effect  as  soon  as  created;  the  enjoyment  of  the  sab- 
ject  of  the  trust  by  the  beneficiary  could  be  defeated  only  on  the 
happening  of  the  one  contingency,  her  death  before  her  uncle's; 
the  subject  of  it  having  passed  completely  out  of  his  control,  tiiat 
control  could  only  be  resumed  by  him  on  the  happening  of  the 
same  contingency;  a  subsequent  event,  his  survivorship,  might, 
through  the  interposition  of  equity,  restore  to  him  the  bond,  bot 
a  change  of  intention  on  his  part  never  could. 

The  decree  of  the  court  below  is  revened,  and  it  ia  directed 
that  the  fund  be  distributed  in  accordance  with  this  opimon. 

GIFTS— DBUVBRY— INTENT.— To  constitute  a  valid  gift  betweea 

living  persons,  there  must  be  delivery  of  the  subject  matter  of  th$ 
gifft,  with  the  intent  on  the  part  of  the  donor  to  transfer  the  right 
of  property  to  the  donee  at  to  some  one  for  his  use:  Dougherty  t. 
Moore.  71  Md.  248;  17  Am.  St.  Rep.  598,  and  note.  Nothing  can  take  i 
effect  as  a  gift  wbich  does  not  manifest  an  intention  to  relinquish  tbe 
right  of  dominion  on  one  hand  and  create  It  on  the  other:  Bstate  oC 
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Smitli,  144  Pa.  8t  428;  27  Am.  St  Rep.  841,  and  note.  A  gift  of 
personal  property  made  with  the  Intent  to  take  effect  Immediately 
Etnd  lirrerocably,  and  fnUy  executed  by  complete  dellTery,  is  hind- 
lifts'  sui  a  'gift  inter  yiroB,  eren  if  the  donor  was  In  extremis  and  died 
Boon  3.fter:  Henschel  y.  Maurer,  69  Wis.  576;  2  Am.  St.  Rep.  757.  To 
constitute  a  ralld  gift  inter  ylvos  the  donor  must  part  with  the 
dominion  of  the  property  gtren,  and  his  acts  showing  his  intent  to 
eo  x>AJ^  with  the  dominion  must  be  as  pronounced  and  dec! sire  as 
it  iB  poasfble  with  the  subject  matter  of  the  gift:  Jones  t,  Weakley, 

Oe   Ala.  441:  42  Am.  St.  Rep.  84. 

OM'TS— DELIVERY  IN  TRUST.— It  is  not  necessary  that  delir- 
ery  should  be  to  the  donei>  In  person.  It  may  be  made  to  some 
person  for  him,  or  to  a  trustee  for  tiiat  purpose:  Lore  t.  Francis, 
6S  Mich.  181:  6  Am.  St.  Rep.  290;  Estate  of  Smith,  144  Pa.  St  428; 

27  Am.  SL  Rep.  0^1,  and  note. 
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O0RPORATI0NS-INSOLVENCY--SALB  OP  PROPERTY.— 
If  after  a  railway  company  lias  bought  rails  and  distributed  them 
aloD£r  ct  projected  line  of  road,  it  is  enjoined  from  proceeding  with 
the  construction  of  the  road  l)efore  the  rails  are  laid,  and,  becoming 
Insolvent,  resells  the  rails  to  the  manufacturer  in  part  payment  of 
the  unpaid  purchase  price,  the  resale  is  valid  after  i>osse6sion  taken 
thereunder,  as  against  another  creditor  of  the  company  who  subse- 
qiienfly  attaches  them  as  its  property. 

CORPORATIONS— SALE  OF  PROPERTY.— After  the  opera- 
tion of  a  corporation  has  become  a  matter  of  direct  public  interest 
and  concern,  its  property,  which  is  reasonably  essential  to  the  exer- 
cise of  its  franchises,  cannot  be  sold  by  it  or  its  creditors  piecemeal, 
so  as  to  stop  its  operations  or  defeat  the  objects  of  its  charter,  but 
all  of  its  property  which  has  not  yet  become  a  part  of  its  structures, 
and  for  which  it  has  no  present  use,  may  be  thus  sold. 

O.  M.  Boads^  F.  G.  Farquhar,  and  F.  P.  Kiebs,  for  tlie  ap- 
pellant. 

R.  n.  Kodh  and  H.  B.  Graeff,  for  the  appellee. 

^*^  FELL,  J.    The  issue  in  this  case  was  framed  to  deter- 
mine the  title  to  certain  steel  rails  seized  by  the  sheriff  of  Schuyl- 
kill county  under  an  attachment  as  the  property  of  the  Inter- 
County  Street  Railway  Company.    The  railway  company  was  au- 
thorized hj  its  charter  to  construct  and  maintain  a  railway  from 
Tamaqua,  SchnylkiU  county,  to  Lansford,  Carbon  county.   After 
a  part  ^^  of  the  road  had  been  built,  the  company  was  enjoined 
from  proceeding  further  with  its  construction  until  the  consent 
of  the  township  and  borough  authorities  and  other  parties  in  in- 
terest should  be  obtained.    The  railway  company  at  this  time 
was  indebted  to  the  Johnson  Company  for  rails,  spikes,  bolts^  and 
fish-plates,  and,  being  unable  to  use  or  pay  for  these  articles,  it  re- 
fold them  to  the  Johnson  Company  at  the  invoice  price  in  partial 
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difldiarge  of  tie  debt.  Possessioii  d  the  prap^^  resold  vn 
taken  by  the  plaintiff  before  the  attachment  issued,  and  the  only 
questioDB  raised  at  the  trial  related  to  the  right  of  the  railwiT 
company  to  sell  the  property,  and  to  the  validity  of  the  exertaae 
of  the  right  if  it  existed.  The  property  attached  in  Schuylkill 
county,  the  title  to  which  is  in  dispute  in  this  proceeding,  con- 
sisted of  eighty-two  steel  rails.  These  rails  had  been  deliTered 
along  the  line  of  the  proposed  road,  but  none  of  them  had  been 
used  in  its  construction,  if  there  had  been  any  constmction  in 
Schuylkill  county. 

The  claim  of  the  attaching  creditor  is  based  npon  the  ground 
that  the  railway  company,  being  insolyent,  could  not  lawfully 
prefer  one  of  its  creditors  by  a  sale  or  transfer  of  property  neees- 
eaiy  for  its  operations.    It  is  undoubtedly  the  rale  that  when  the 
operations  of  a  corporation  are  matters  of  direct  public  interest 
and  concern,  its  property  which  is  reasonably  essential  to  the  ex- 
ercise of  its  franchises  cannot  be  aliened  by  the  corporation  or 
eold  by  its  creditors  piecemeal  so  as  to  stop  it  operations  or  de- 
feat the  object  of  its  charter:  Susquehanna  Coal  Co.  t.  Bonham, 
9  Watts    &  S.  27;    42  Am.  Dec.  315;    Eeynolds  t.  Seynolds 
Lumber  Co.,  169  Pa.  St  626;  47  Am.  St  Sep.  935.    The  grant 
by  the  state  to  the  Inter-County  Railway  Company  was  for  a  use 
in  whidi  the  pubUc  was  interested,  and  it  may  be  assumed  that, 
if  the  company  had  reached  the  stage  of  active  operation^  and 
the  rails  in  question  had  become  a  part  of  its  roadway,  they 
could  not,  under  the  circumstances,  have  been  sold,  as  the  com- 
pany was  insolyent  and  the  effect  of  the  sale  would  haye  been  to 
strip  it  of  property  necessary  for  the  exercise  of  its  franchisea. 
The  right  contested,  howeyer,  was  that  of  a  company  which  had 
not  completed  or  operated  any  part  of  its  road  to  sell  rails  which 
had  not  become  part  of  its  stmcture,  and  for  which  it  had  no 
present  use.  Its  right  to  make  the  sale,  if  the  surplus  had  resulted 
from  an  oyerpurchase,  or  had  been  caused  by  the  shortening  of  its 
route  or  the  abandoning  of  a  part  *^^  of  it,  could  not  be  ques- 
tioned.   Its  franchises  remained;  it  was  merely  forbidden  to  pro- 
eeed  with  its  work  until  the  necessary  consent  should  be  obtained. 
Until  this  condition  was  complied  with,  it  could  not  use  these 
rails,  and  we  see  no  reason  why  it  was  not  at  liberty  to  sell  them. 
The  sale  was  effected  by  means  of  a  written  instruiment  regularly 
executed  by  the  proper  officers  of  the  company  in  pursuance  <rf 
a  resolution  of  the  board  of  directors.    At  the  meeting  of  the 
troaid,  flye  of  the  eight  members  were  present^  and  the  action  was 
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tmanimous,  and  has  not  since  been  objected  to  by  anyone  inter- 
ested in  the  company.    Under  the  circumstances  disclosed  by  tlie 
testimony,  the  appellant  has  no  standing  to  question  it 
The  judgment  is  affirmed. 

EJXEX3UTI0N  AGAINST  PROPERTY  OF  QUASI  PUBLIC  COR- 
PORATION.-—The  property  of  a  public  corporation,  such  as  a  rail- 
road or  bridge  oompany,  which  Is  essential  to  the  exercise  of  Its 
corporate  franchises  and  to  the  discharge  of  the  duties  It  has  assumed 
toward  the  general  public,  cannot,  without  statutory  authority,  be 
«old  to  satisfy  a  common-law  judgment  either  on  execution  or  by  an 
order  or  decree  of  court:  Overton  Bridge  Oo.  y.  Means,  88  Neb.  857; 
29  Am.  St  Rep.  514,  and  note;  Gardner  t.  Mobile  etc.  B.  B.  Co.,  102 
Ala.  635;  48  Am.  St  Rep.  84,  and  note. 

CORPORATIONS— BIGHT  TO  DISPOSB  OP  PROPBRTT.— A 
private  corporation  may  dispose  of  Its  property  without  express 
statutory  authority:  Benbow  y.  Oook,  115  N.  0.  824;  44  Am.  St  Bep. 
454;  Finch  t.  UUman,  105  Mo.  255;  24  Am.  St  Bep.  888,  and  note. 
To  the  same  effect  see  Homes  etc.  Mfg.  Go.  y.  Homes  etc  Metal  Co., 
127  N.  Y.  252;  24  Am.  St  Bep.  448,  and  note. 
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OOBPOBATIOX&-LIABIL1TY  OP  ST00KHOLDmB.-JUI)O- 
MBNT  AGAINST  A  STOCKHOLDEB  In  a  corporation  and  execu- 
tion leyled  on  his  real  estate  In  the  state  where  the  corporation  Is 
created  for  an  amount  that  exhausts  his  liability  therein  Is  a  bar  to 
an  action  in  another  state  to  enforce  his  liability  as  a  stockholder. 

OOBPORATIONS— LIABILITY  OF  STOCKHOLDERS.— If  the 
liability  Imposed  by  statute  upon  stockholders  in  a  corporation  is 
contractual,  it  may  be  enforced  outside  the  limits  of  the  state. 

CORPORATIONS-RECEIVER'S  RIGHT  TO  RBCOVBB  ON 
frrO'CKHOLDEB'S  LIABILITY.— It  Is  presumed,  in  the  absence  of 
decision  in  a  sister  state,  that  the  liability  of  a  stockholder  in  an 
Insolyent  corporation  created  In  that  state,  and  not  already  sued 
upon,  passes  to  its  receiver  as  an  asset  for  the  inyment  of  corpo- 
rate debts.   He  alone  can  sue  upon  such  liability. 

COBPOBATIONS^BBOEIVBRS— LIABILITY  OP  STOCK- 
HOLDER  AS  ASSETS.~After  a  corporation  has  become  insolyent 
and  a  receiyer  has  been  appointed  for  it,  the  liability  of  its  atock- 
holders,  contractual  under  the  statute  and  not  as  yet  sued  upon, 
constitute  an  asset  for  the  payment  of  the  corporate  debts,  and  he 
alone  has  the  right  to  sue  aud  recover  on  such  liability. 

CORPORATIONS— RECEIVERS— RIGHT  TO  RECOVER  AS- 
SETS.—A  receiyer  represents  not  only  the  corporation  for  which  he 
ia  appointed,  but  all  Its  creditors,  and  as  to  the  latter,  It  Is  his  duty 
to  secuTO  all  the  assets  available  for  their  payment  For  this  pur- 
pose he  succeeds  to  their  rights,  and  has  all  the  powen  to  enforce 
such  rights  that  the  creditors  before  his  appointment  had  in  their 
own  behalf,  even  though  such  powers  be  beyond  those  which  he  has 
as  the  representative  of  the  corporation  alone.  As  each  creditor  may 
sue.  the  right  in  «iual  in  all,  and  the  receiver,  who  represents  all 
alike,  is  the  proper  party  to  assert  the  common  right  and  pursue  the 
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eommon  remedy  for  the  cammon  benefit,  as  to  aQ  claims  not  In  nit 
at  Che  time  of  bia  appointmeirt. 

CORPORA.TIONS--R£X:iBiyBiR'S  RIGHT  aX>  8UK.— Altboosk 
a  creditor  or  chiss  of  creditorB  of  a  oorponition  hare  special  clatm 
against  special  UablUties  upon  wbicb  suit  baa  not  been  Ivroasht,  tUi 
does  not  deyriye  tbe  recelyer  for  the  corporation  of  the  Tigbt  to  sss 
for  and  recorer  them  all  Into  hia  hands  for  proper  dlstribiitloii. 

AaBmnpsit  to  enforce  liability  of  a  stockholder  in  a  CDrporstioi 
created  in  Kansas  and  imposed  %j  the  hma  of  that  state.  Plsin- 
tiff  brought  the  action  to  recoyer  a  debt  owing  to  him  by  de- 
fendanty  who  was  a  stockholder  in  the  Western  Farm  Mortga^ 
Trust  Company,  a  Kansas  corporation,  for  which  a  receiver  had 
been  already  appointed*  Judgment  for  plaintiff.  Defendant  ap- 
pealed. 

W.  0.  Hannis  and  A.  S.  Letchworth^  for  the  appellaoi. 

A.  W.  Horton,  for  the  appellee. 

^  MITCHELL,  J.  The  affidaylt  seta  up  three  grounds  of  de- 
fense: 1.  That  defendant  is  a  citizen  and  resident  of  Pcnnsylfa* 
nia,  and  is  not  bound  by  th^  laws  of  Kansas,  under  which  fhe  lia- 
bihty  is  claimed  to  arise;  2.  That  he  is  a  creditor  of  the  Westeni 
Farm  Mortgage  Trust  Company,  as  well  as  a  stockholder,  and 
presumably  that  he  claims  a  right  of  setoff  against  the  liability, 
if  it  exists;  and  3.  That  suit  has  already  been  brought  and  judg- 
ment obtained  against  him  in  Kansas  on  his  liability  as  a  stock- 
holder, and  execution  has  been  leyied  on  -his  real  estate  thera 

The  second  defense  is  not  averred  with  sufficient  precision  to 
'^  be  available  to  prevent  judgment,  even  if  it  were  good  in  sub- 
atance,  which  is  not  entirely  clear  on  the  authorities. 

The  third  defense,  though  it  is  not  averred  wiidi  the  preciaion 
as  to  dates,  amounts,  etc.,  which  it  should  have,  neverthdess  sets 
up  a  substantial  bar  to  plaintiff's  suit    A  levy  in  execution  is 
presumed  to  be  satisfaction,  and  the  affidavit  avers  that  the  levy 
on  his  real  estate  in  Elansas  was  for  an  amount  that  exhausted  his 
liability  there.    This  would  be  a  good  defense,  even  in  Kansas, 
for  the  constitution  of  that  state  limits  the  individual  liability  of 
atocOdioMeFB  to  ''an  additional  amount  equal  to  the  stodc  owned 
by  each  stockholder/'  and  it   is  expieBsly  said  in  Howell  t. 
Manglesdorf,  33  Kan.  194,  that  the  defendant  ''may  also  set  up 
as  a  defense  that  he  is  discharged  by  having  already  paid  tha 
amount  of  his  individual  liabihty  to  other  creditorB  of  the  oorpo^ 
laition.*'    On  this  podnt,  the  defendant  was  entitled  to  go  to  a 
jvBTj,  and  it  was  error  to  enter  judgment  against  him. 
Tbe  first  point,  though  averred  with  the  geneiality  and  looaenesi 
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that  pervade  the  whole  affidavit,  raises  questions  of  great  nicety, 
jbavalving  general  principles  of  jorisprudence,  the  comity  be- 
tween states,  and  the  conflict  of  laws  with  regard  to  both  rights 
and  remedies.    The  difficulty  of  these  questions  is  shown  by  the 
conflicting  views  in  a  large  nun]l>er  of  courts  of  the  last  resort 
The  plaintiff  asks  us  to  enforce  against  a  citizen  of  Pennsylvania 
a  liability  created  solely  by  the  local  statutes  of  £ansas,  and  to 
enf  oirce  it  in  the  form  prescribed  by  those  statu tes,  although  that 
lorm  is  repugnant  not  only  to  our  own  established  mode  of  pro- 
cedure in  analogous  cases,  but  also  to  strong  oonsiderajtions  of 
convenience  and  natural  justice.    The  first  question  that  arises 
18  the  nature  of  the  liability  created  by  the  statute.    If  it  is 
penal,  the  authorities  are  all  agreed  that  it  will  not  be  enforced 
oatside  of  the  jurisdiction  of  the  state  imposing  it    If,  however, 
it  is  Gontractual,  or,  in  the  phrase  preferred  by  some  writers, 
statutory  only,  the  authorities  differ  widely  whether  it  should  be 
enforced  at  all,  and,  if  enforced,  whether  in  the  form  directed  by 
the  statute,  or  in  that  of  the  lex  fori.    In  regaid  to  the  Kansas 
statute  under  consideration,  my  individual  opinion  is,  that  by 
the  weight  both  of  reason  and  authority,  the  liability  created  by 
it  is  contractual  and  should  be  enforced  by  any  court  having  jur- 
isdiction of  the  parties.    And  ^^  I  understand  our  own  case  of 
Aultman's  Appeal,  98  Pa.  St  505,  to  tend  toward  that  view.  But 
for  reasons  to  be  given  presently,  we  are  not  required  to  enter  into 
this  discussion.    Tbe  cases  have  been  collected  and  dted  in  the 
argument,  and  the  whole  subject  will  be  found  ably  treated  in 
23  American  &  English  Encyclopedia  of  Law,  title  Stockholders, 
pages  867  and  890-894. 

As  to  the  mode  of  enforcement,  the  decisions  of  the  supreme 
court  of  Kansas  seem  to  have  settled  that  the  statute  contem- 
plates a  separate  action  at  law  against  each  stockholder: 
Abbey  t.  Grimes  Dry  Goods  Co.,  44  Esai.  416;  Howell  v« 
Firat  Nat  Bank,  52  Kan.  133.  The  courbi  of  some  other 
states,  however,  notably  of  Massachusetts,  have  refused  to 
sustain  rach  ax^one,  on  the  ground  that  the  relations  of 
{he  creditors  and  of  the  stockholders  among  themselves  can- 
not be  properly  determined  in  that  way.  Certainly,  by  far 
the  most  convenient  and  just  method  is  by  bill  in  equity  to 
which  all  the  stockholders  can  be  made  parties  and  their  rights 
settled.  This  is  the  established  mode  of  procedure  in  Pennsyl- 
vania in  analogous  cases.  The  special  fact^  howerver,  that  makes 
it  unnecessary  in  the  present  case  to  determine  the  ultimate 
rights  of  the  plaintiff,  or  the  mode  of  their  enforcement,  appears 
in  the  statement  where  it  is  set  forth  that  a  receiver  for  the  cor^ 
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poration  was  appointed  before  this  auit  was  began.  II  iiie  da- 
fendaut^i  liability  under  the  statute  to  the  creditora  of  the  coipo- 
ntion  in  which  he  is  a  stockholder  is  contractual — and  it  is  mlj 
in  that  aspect  that  it  will  be  enforced  at  all  outside  of  Kan  wis — 
then  it  was,  like  any  other  claim,  an  asset  for  the  payment  of  the 
corporate  debts^and  as  such  the  right  to  sae  on  it  passed  to  the  re- 
ceiyer.  This  is  the  general  rule,  so  far  as  we  SiPe  awsie^  and  is  so 
manifestly  in  accordance  with  justice,  as  well  as  conyenienoev 
that  in  the  absence  of  an  express  decision  of  i^e  supreme  corort  of 
Kansas  to  the  coDtrary,  we  must  presume  that  such  is  the  law  in 
that  state.  No  such  decision  has  been  brought  to  oar  notice. 
In  Abbey  y.  Grimes  Dry  Ooods  Co.,  44  Ejin.  415,  it  does  appear 
that  the  corporation  had  made  an  assignment  for  the  benefit  of 
creditors,  but  the  court  took  no  notice  of  this  fact,  probably  con- 
sidering it  unnecessary  to  do  so,  as  the  case  was  reversed  solely 
on  the  points  raised  in  the  pleadings,  as  clearly  appears  by  the 
reference  in  the  opinion  to  the  absence  of  a  judgment  against 
the  corporation,  which  would  seem  to  be  a  fatal  objection,  but 
which  the  ^^  court  merely  referred  to  by  saying  that  it  had  not 
been  discussed,  and  would  not  be  decided. 

It  is  true  that  Mr.  Oook,  in  his  treatise  on  Stocks  and  Stock- 
holders, section  218,  says  broadly,  that  the  right  to  sue  on  the  stat- 
ute ''is  not  to  be  numbered  amon'g  the  assets  of  the  corporation. 
.  •  .  •  A  receiver  has  no  power  to  enf oroe  such  a  liability.^'  But 
Mr.  High  in  his  standard  work  on  BeceiveTS,  section  317  a,  sajs 
more  cautiously:  'The  authoritiesare  not  whoUyreconcilable  as  to 
the  right  of  a  receiver  of  a  corporation  to  maintain  an  action  in 
behalf  of  its  creditors,  to  recoyer  of  shareholders  an  individual 
liability  imposed  by  charter  or  statute  upon  shareholders  for  the 
protection  of  creditors.^' 

The  cases  relied  upon  by  Cook  in  support  of  his  text  are  from 
Illinois  and  New  York.  The  former  appear  to  go  to  the  extent 
claimed,  as  it  is  said  in  Arenz  y.  Weir,  89  111.  25,  that  ^  this  in- 
surance company  haying  passed  to  a  receiyer  diminishes  in  no  de- 
gree the  liability  of  a  stockholder  to  a  creditor  of  the  company. 
The  creditor  stands  on  an  independent  platform  above  that  of 
the  receiver,  having  no  concern  with  the  corporation,  and  the 
stockholder  is  bound  under  the  law  to  answer  to  him.  The  stock- 
holder is  not  under  the  control  or  in  the  power  of  the  receiver, 
but  holds  a  fund,  so  to  speak,  out  of  which  the  creditors  of  the 
company  may  be  paid."  I  do  not  find  that  this  doctrine  has  been 
changed  by  that  court,  but  it  is  apparent  that  it  rests  on  the 
particular  wording  of  the  statute  involved,  and  not  on  genera] 
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pnncipleB^  for  in  Winoock  v.  Turpin,  96  111.  135^  three  judges  of 
the  seTen  dissented  on  this  pointy  and  in  Munger  t.  Jacobson,  99 
TIL  349,  a  similar  liabilily  was  enforced  in  a  bill  by  the  receiver. 
The  case  of  Jacobson  t.  Allen,  20  Blatchf.  526,  was  by  the  re- 
eeiTcr  of  an  Illinois  corporation,  and  the  decision  was  based  on 
Axenz  v.  Weir,  89  111.  25. 

The  New  York  cases  cited  by  Cook  look  the  same  way,  but 
are  less  positive  than  those  in  Illinois,  and  it  is  equally  clear  that 
they  rest  on  the  special  phraseology  of  the  statutes.  BiUings  v. 
Itabinson,  94  N.  Y.  415,  was  a  suit  by  a  receiver  and  decided  on 
the  ground  that  the  corporation  had  released  the  defendant  be- 
fore this  suit  was  brought  The  court  said:  '^he  receiver  who 
Ib  plaintiff  is  not  shown  to  represent  any  creditor  having  any 

equities  against  Bobinson  (defendant) So  far  as  the  case 

shows,  the  receiver  represents  in  this  action  only  ^^  the  corpo- 
ration which  assented  to  the  substitution  of  Marshall's  liability^ 
to  that  of  Bobinson.''  And  that  in  New  York  a  receiver  can  re- 
cover^ unless  prevented  by  the  language  of  the  particular  statute, 
appears  to  follow  from  the  cases  of  Story  v.  Furman,  25  1T.Y.214, 
and  Attorney  General  v.  Onardian  etc.  Ins.  Co.,  77  K  Y.  272.  In 
fact^  in  no  case  that  I  have  seen  are  the  inconveniences  of  separ- 
ate actions  by  the  creditors,  and  the  advaotages  of  one  suit  by  a 
receiver  in  behalf  of  all,  more  forcibly  set  forth  than  by  Folger, 
J.,  in  Pfohl  V.  Simpson,  74  N.  Y.  137. 

In  Patterson  v.  Stewart,  41  Minn.  84,  16  Am.  St.  Bep.  671, 
Hinder  an  act  making  the  directors  of  a  corpotration  oirdering  or 
assenting  to  a  violation  of  any  of  its  provisions  jointly  and  sever- 
ally liable  for  all  corporate  debts  subsequently  contracted,  it  was 
held  that  the  appointment  of  a  receiver  did  not  prevent  an  action 
by  a  single  creditor  against  a  director,  but  the  decision  was  put 
upon  the  special  providons  of  the  statutes  (whose  ^^chaotic  con- 
dition" is  referred  to  in  the  opinion  by  Mitchell,  J.),  and  partic- 
ularly on  the  fact  that  the  liability  was  unlimited,  and  'Vhat  one 
creditor  may  collect  will  not  reduce  the  amount  which  another 
may  recover."    And  in  Minnesota  etc.  Mfg.  Oo.  v.  Langdon,  44 
Minn.  37,  the  same  learned  judge  intimates  that  as  this  point 
was  not  the  principal  one  in  that  case,  it  may  have  to  be  reconsid- 
ered, and  it  was  held  that  the  statutory  right  to  recover  from 
stockholders  capital  which  had  been  unlawfully  refunded  to  them 
as  dividends  without  provision  for  the  corporate  debts  was  an 
asset  which  vested  in  the  receiver  for  the  benefit  of  all  the  cred- 
itors.   The  case  was  put  upon  the  broad  ground  of  the  receiver's 
rights  and   powers.    'Everything  becomes  assets  in  his  hands 
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which  was  aasetfl  as  to  oreditors^  as  well  as  whai  was  asseb  as  to 
the  corporation.'* 

These  are  all  the  cases  we  have  been  able  to  find  on  the  mSb- 
ject,  and  in  the  absence  of  a  controlling  weight  of  anthoiity,  and, 
as  already  said^  especially  in  the  absence  of  an  express  decision  of 
the  supreme  court  of  ELansas,  we  are  not  willing  to  depart  from 
the  settled  general  ruk.    The  objections  to  doing  so  appear  to 
us  unanswerable.    A  receiyer  represents  not  only  the  corpora- 
tion, but  all  its  creditors,  and  as  to  the  latter  it  is  his  duty  to 
secure  all  the  assets  available  for  their  payment.     For  this  pur- 
pose he  succeeds  to  their  rights,  and  has  all  the  powers  to  enforce 
such  rights  that  the  creditors  before  his  ^  appointment  had 
in  their  own  behalf,  even  though  such  powers  be  beyond  tiioae 
which  he  has  as  the  representative  of  the  corporation  alona    Ai 
each  creditor  may  sue,  the  right  is  equal  in  all,  and  common  to 
all,  and  hence  the  receiver  who  represents  all  alike  is  the  proper 
party  to  assert  the  common  right  and  pursue  the  common  rem- 
edy for  the  common  benefit    We  do  not,  of  course,  refer  to 
pending  suits  already  begun  by  creditors  before  the  appointment 
of  the  receiver.    As   to  them   his  power  to   interfere  may  be 
doubted.    But  as  to  others  he  is  clearly  the  prop^  pany.    If 
any  creditor  or  class  of  creditors  have  preferred  claims,  or,  a» 
argued  here,  special  claims  against  special  liabilities,  that  does 
not  deprive  the  receiver  of  the  right  or  relieve  him  from  itie  uuiv 
to  gather  them  all  into  his  hands  for  proper  distribution.    la 
this  manner,  the  rights  of  aU  will  be  protected  and  justice  be 
done  in  a  single  proceeding  in  which  every  one  wiU  get  what  is 
his  due,  no  one  will  be  called  upon  to  pay  more  than  his  fair  pro- 
portion and  the  expense,  delay,  inconvenience,  and  inevitable  oc- 
casional injustice  of  separate  actions  by  different  creditois  against 
different  stockholders,  with  their  attendant  legion  of  resulting  ac- 
tions for  contribution,  will  be  avoided.    This  is  so  consonant  with 
convenience  and  natural  justice,  as  well  as  with  our  own  settled 
procedure  in  analogous  cases,  that  we  wiU  not  be  easily  moved  to 
depart  from  it. 

We  hold,  therefore,  that  the  right  to  sue,  if  there  is  any,  is  in 
the  receiver,  and  that  plaintiff  cannot  maintain  the  present  ac- 
tion. The  ultimate  questions  whether  the  courts  of  this  state 
will  enforce  the  statutory  liability  under  the  law  of  Kansas  st 
all,  and,  if  so,  whether  against  separate  stoekholdeiB,  are  only  is 
the  form  estab^Iished  by  our  own  practice  in  similar  eaiWB,  wv 
leave  to  be  decided  when  they  arise. 

Judgment  reversed. 
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eORPORATiaNS— ENFORCING  LIABILTTT  OF  8TOOKUOLD- 
B3R  IN  ANOTHER  STATE.— If  the  statutes  of  a  state  In  which  a 
oorporatloQ  is  cwgaolzed  create  a  liability  against  its  stockholders 
tor  their  proportion  of  its  debts,  this  liability  may  be  enforced  by 
WLZk  action  against  them  or  any  of  them,  in  any  other  state  in  whlob 
Jurifldlctlon  OT«r  them  can  be  obtained:  Aldrlch  v.  Anchor  Ooal  etc 
Go.,  24  Or.  82;  41  Am.  St.  Rep.  831.  The  statutory  liability  of  stock- 
liolders  in  a  foreign  corporation  cannot,  as  a  general  rule,  be  enforced 
e3c:<%pt  in  the  domicile  of  the  corporation,  where  the  law  of  that  domi- 
oile  is  the  one  which  creates  the  right  and  the  remedies  for  its  en- 
forcement: Marshall  t.  Sherman,  148  N.  Y.  9;  61  Am.  St  Rep.  664» 
«Liid  note  See^  also,  the  extended  notes  to  Fowler  ▼.  Lanupon,  87  Anu 
et.  •R^;k  109,  and  Thompson  r.  Reno  Say.  Bank,  8  Am*  St.  R^.  868. 

CORPORATIONS— REGEIYERS-ENFORCEMENT  OF  STOCK 
8TJBS0RIPTI0NS  BY.— If  a  receirer  haa  been  appointed,  the  salt  to 
compel  the  stockholders  to  pay  their  unpaid  subscriptions  sbonld  be 
prosecuted  in  his  name,  unless  some  sufiiclent  cause  is  shown  to  the 
eontrary:  Extended  notes  to  Thompson  y.  Reno  fiay.  Bank,  8  Anu 
Bt.  Bep.  888,  884,  and  Germantown  etc.  Ry.  Co.  y.  Fitler,  100  Anu 
I>ec.  568-666.  A  receiyer  of  an  insolyent  corporation,  appointed  at 
the  Instance  d  its  creditors,  is  clothed  with  all  their  rights,  and  may 
mae  to  recoyer  stock  subscriptions^  although  the  corporation  could 
not  maintain  such  suit:  Cole  y.  <Satao[p  R.  R,  Co.*  9  Waah.  487;  4a 
Am.  St  R^.  858. 

OORP0RATIONS--RIOHT  OF  RECEIVERS  OF  TO  SUE.— After 
€t  receiyer  has  been  appointed  for  and  baa  taken  possession  of  the 
corporate  property,  he  is  the  proper  person  to  maintain  an  action  to 
•et  afflde  chattel  mortgages  on  the  corporate  property  as  the  righta 
of  creditors  in  that  respect  become  yested  in  him:  National  State 
Bank  y.  Vigo  County  Nat  Bank,  141  Ind.  852;  50  Am.  St  Rep.  830^ 
and  note.  See,  also,  the  extended  note  to  Chautauque  County  Bank 
y.  White,  57  Am.  Dec.  451. 

GORPORATIONS.~UNPAID  SUBSCRIPTIONS  ARE  AfiSBTS 
which  a  cocporation  may  assign,  and  which  will  pass  to  the  assignee 
un^or  a,  goieral  assignment  for  the  benefit  of  creditors:  Extended 
note  to  Thompson  y.  Reno  Say.  Bank,  8  Am.  St  Rep.  808,  888.  The 
capttai  stock  of  a  corporation,  both  that  which  haa  been  paid  and 
that  which  remahis  unpaid,  is  regarded  in  law  as  a  trust  fund  for 
the  debts  of  the  corporation:  Extended  note  to  Germantofwn  etc  Ry» 
Co.  y.  Fitler,  100  Am.  Dec  552. 
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MUNICIPAL  CORP0RATI0N&--STREETS  — CHANGE  IN 
ORADS— DAMAOSS8.— If  property  is  rendered  more  accessible  by  a 
change  In  the  grade  of  a  street,  the  benefit  thereby  deriyed  must  be 
set  off  against  the  damages  inflicted,  although  all  the  property  on  the 
street  nceiyes  a  similar  benefit  Such  benefit  ia  not  within  the  rule 
exdudlng  general  benefits  froon  consideration  in  determining  the 
damages  to  a  particular  piece  of  property. 

MUNTOIPAL  CORPORATIONS  — STREETS  — OHANCMB  IN 
GRADE— DAMAGES.— If  eyery  parcel  of  property  along  a  street  ia 
made  more  accessible  by  a  change  of  grade,  then  eyery  such  prop- 
erty is.  q>e<4ally  benefited,  and  the  amount  of  that  benefit  should  be 
set  off  against  the  damages,  if  any,  infiicted  by  the  improyement  aa 
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foade.  The  lotowner  Is  eotitled  to  compenaatlan  only  f<^  tbe  actual 
loaa  suffered. 

MUNICIPAL  CORPORATIONS  —  STRBBTS  —  IMPBOYS- 
MBNT  OF— DAMAGES.— The  loss  to  a  property  owner  snlCered  hy 
Improvement  to  a  street  may  be  measured  with  exact  justice  by  the 
depreciation  In  value  of  his  property  resulting  from  the  Improve- 
ment complained  of.  If  his  property  la  Injured  that  others  may  be 
benefited,  his  loss  should  be  made  good.  If  the  Improvement  in- 
creeaes  tJie  value  of  his  proverty,  as  much  or  more  tiian  tt  may  cost 
him  to  repair,  or  to  readjust  lilmself  to  the  changed  state  of  tidni^ 
he  Is  not  a  loser  and  cannot  recover. 

J.  H.  Torrey,  city  solicitor,  for  the  appeUamt 
I.  H.  Buma  and  F.  T.  Okell,  for  the  appellee. 

*^  WILLIAMS,  J.    The  several  assignments  of  error  in  this 
case  are  merely  different  methods  of  presenting  the  same  general 
question.    It  is  raised  upon  the  foUovmig  facts:    The  plainiifE  is 
the  owner  of  a  lot  at  the  intersection  of  Tenth  and  Oxford  streets 
in  the  city  of  Scranton.  It  was  at  the  bottom  of  a  deep  depiession 
in  the  surface  and  was  reached  at  some  inconvenience  and  danger 
on  account  of  the  steepness  of  the  descent,  and  the  irreg^arity 
of  surface  of  the  streets  by  wbicb  it  was  reached.    T^ere  were 
two  dwellings  and  a  stable  upon  the  lot,  and  the  plaintifE  herself 
resided  on  it.    In  1891,  an  ordinance  was  passed  fixing  a  uni- 
form grade  for  Tenth  street  between  Luzerne  and  Washington 
streets.    Oxford  street  was  about  midway  between  these  pomts. 
When  the  street  was  put  upon  the  grade  provided  for  in  the  ordi* 
nance,  its  surface  was  raised  some  eight  or  ten  feet  at  the  cross- 
ing of  Oxford  street,  and  this  made  it  desirable  for  the  plaintiff 
to  raise  her  house  and  to  fill  some  portion  of  her  lot.    This  pro- 
ceeding was  entered   upon  to   ascertain  what  amount,  if    any, 
should  be  paid  by  the  city  to  the  plaintiff  as  damsiges   suf- 
fered   by   reason   of   the   change    of    the   grade    of    Tenth 
street    The   learned   judge   before  whom   the  trial    was    had 
instructed   the   jury  that   the  measure  of    the  plaintiff's  dam- 
ages was   the   difference   between  the  market  or  selling  Talue 
of  her  lot  before  the  improvement  was  made  and  its  value  as  af- 
fected by  the  improvement.    In  ascertaining  this  difference^  he 
told  them  that  they  were  to  consider  any  direct  benefit  or  advan- 
tage conferred  on  the  property  by  the  grading  of  the  street;  and 
any  disadvantage  or  injury  inflicted  upon  it  by  the  alteration  of 
the  grade.    This  was  entirely  correct.    The  question  now  raised 
is  over  his  application  of  these  rules  to  the  facts  of  this  case. 
To  guide  the  jury  in  the  estimation  of  the  value  of  the  property, 
as  affected  by  the  improvement,  he  said  to  them:  ^Tf  this  testi- 
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xnoiiy,  however,  on  the  part  of  the  city  is  based  upon  the  general 
jtppreciatioiL  of    property  in   that  ^^  neighborhood,  and    not 
upon  the  epecdal  appreciation  of  the  property  of  Mrs.  Aawell,  the 
juij  cannot  take  that  into  oonaideration,  because  ahe  is  not  to  be 
affected  by  the  general  appreciation  of  property  in  that  neigh- 
borhood, but  only  by  the  appreciation  of  the  value  of  her  prop- 
erty."    In  a  point  pressed  by  the  plaintiff  he  was  also  asked  to 
instruct  the  jury  that  they  should  not  take  into  account  the  gen- 
eral increase  in  value  of  property  in  the  neighborhood  consequent 
on  the  grading  of  the  street^  as  the  plaintiff  was  fairly  entitled  to 
that  along  with  the  other  property  owners  and  the  general  pub- 
lic whose   property  was  benefited  by  the  improvement.    This 
point  he  affirmed,  adding,  ^^As  we  have  already  instructed  you  in 
our  general  charge,  it  must  be  the  particular  benefit  to  this  prop- 
ertj/'    Now,  this  was  an  improvement  extending  only  over  two 
flqnares,  and  intended  by  filling  and  grading  to  make  a  practica- 
ble roadway  by  which  this  part  of  Tenth  street  could  be  traversed 
and   prepay  along  it   be   reached  with  ease  and  safety.    If 
the  improvement  of  this  short  piece  of  street  had  any  effect  by 
way  of  increasing  the  value  of  real  estate  in  that  general  region 
of  the  city,  it  is  not  apparent  upon  an  examination  of  the  testi*- 
mony.    It  did  increase  tbe  value  of  such  pieces  of  property  along 
it  BS  were  made  easily  accessible  by  means  of  the  improved  street; 
and  such  improved  accessibility  was  not  a  general  benefit  to  be 
excluded,  but  a  special  benefit  to  be  included  in  fixing  upon  the 
proper  market  or  selling  price  of  each  piece  of  property  so  af- 
fected.   The  mere  fact  that  a  line  of  railroad  or  a  street  has  been 
projected  across  a  region  of  country  may  improve  the  general 
▼alue  of  land  in  the  region.    That  is  a  general  benefit  in  which 
the  entire  public  may  share,  but  the  lots  that  are  made  available 
for  building  purposes  by  the  street  when  actually  opened  have 
eonforred  on  each  a  benefit  that  is  peculiar,  and,  although  it  may 
be  diared  by  several  owners,  is  not  shared  in  by  the  public.    In 
Setzler  v.  Bailroad  Co.,  112  Fa.  St.  56,  the  proposition  is  stated  in 
these  words:  '^he  question  in  each  case  is,  whether  or  not  the 
special  facilities  afforded  by  the  improvement  have  advanced  the 
market  value  of  the  property  beyond  the  mere  general  apprecia- 
tion of  property  in  the  neighborhood.**    Substantially  the  same 
thing  was  said  in  Long  v.  Harrisburg  etc.  Ey.  Co.,  126  Pa.  St. 
143.    In  Dawson  v.  Pittsburgh,  159  Pa,  St.  317,  tie  general  in- 
crease in  value  from  the  ^®*  development  of  a  neighborhood  by 
improvements  is  clearly  distinguished  from  the  real  and  special 
benefits  to  particular  owners.    The  former  are  to  be  excluded 
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from  the  ealealaiion  of  benefits.  The  latter  aie  to  be  mdnded. 
The  effect  of  the  charge  was  to  open  the  way  for  the  jniy  to 
reach  a  conclusion  that  we  have  nniformly  said  they  most  not 
adopty  yiz.,  that  the  advantage  deii^ed  from  en  xmproTemexit 
to  justify  the  jury  in  considering  it  must  be  something  unlike 
and  aboTe  the  advantages  deiived  by  any  other  person.  The  last 
case  upon  this  subject,  as  I  now  recallecty  is  Mahaff^  t.  Beech 
Creek  B.  B.,  163  Pa.  St  158,  in  which  our  broths  Fell,  ddirenng 
the  opinion  of  the  conrt,  said:  'rThe  plaintiff's  property  was  not 
the  only  property  taken,  and  presumably  not  the  only  prop^ty 
which  received  special  advantages.  Against  the  demand  of  each 
claimant,  it  was  for  the  jury  to  consider  the  adyantages  special  to 
his  property.''  So  it  may  be  well  said  as  to  this  imprOTement 
on  Tenth  street  The  plaintiff's  was  not  the  only  property  af- 
fected. Each  piece  of  property  along  the  two  squares  over  whidi 
the  grade  was  established,  and  the  street  made,  waa  probably 
made  more  accessible  and  more  valuable.  The  amount  of  benefit 
conferred  depended  on  the  extent  to  which  access  to  the  property 
had  been  improved,  but  '^against  the  demand  of  each  daimani* 
for  damages  were  to  be  put  the  advantages  special  to  hia  property 
in  improved  accessibility  or  otherwise.  If  every  property  along 
the  abeet  was  made  more  accessible,  then  every  property  along 
the  street  was  specially  benefited,  and  the  amount  of  that  bene- 
fit should  be  set  off  against  the  damages,if  any,inflicted  by  the  im- 
provement as  made.  It  is  the  actual  loss  suffered  for  which  the 
lotowner  should  be  compensated.  That  loss  may  be  meaanied 
with  exact  justice  by  the  depredation  in  value  of  his  property 
resulting  from  the  improvement  complained  of.  If  his  prop- 
erty is  injured  that  others  may  be  benefited,  his  loss  should  be 
made  good;  but  if  the  grading  or  other  improvement  increases 
the  value  of  his  property  as  much  as  or  more  than  it  may  coet 
him  to  repair,  or  to  readjust  himself  to  the  changed  state  of 
things,  he  is  not  a  loser  and  ought  not  to  recover. 
The  judgment  is  reversed  and  a  venire  f adas  de  novo  awarded. 

WFNTCrPAIi  CORPORATIONS-^HANGB  OF  ORADI^-DAIC- 
AaBS.-^8ETOFF  OF  IMPROYBMBNTS  caused  thereby*  This  qnee- 
tJoD  Is  discussed  in  the  extended  note  to  O'Brien  v.  Phdladelplila,  80 
Am.  8t  Rep.  84C^  840. 
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JUDICIAL  ISALiBS— FRAUD— AGKBBMBNT  AMONG  BID* 
X>BSBS.— A  porchaae  of  a  judgment  from  an  execntlon  creditor  by 
another  execution  creditor,  who  buys  at  a  Jndicial  sale  witli  an 
jtgn^eement  that  the  former  shall  not  bid,  does  not  render  the  saia 
tLbeolotely  void  In  law.  The  qnestlon  whether  such  sale  Is  void  or 
not  depends  upon  the  question  of  actual  fraud  which  is  always  to 
l>e  answered  by  the  Jury,  and  if  it  Is  determined  that  no  fraud  was 
contemplated  or  committed  on  the  Judgment  debtor  or  his  creditors^ 
tlie  sale  Is  valid. 

H.  F.  Maynard  and  I.  N.  Eyans,  for  the  appellant. 

J.  C.  Ingham  and  D.  A.  Overton,  for  the  appellee. 

■^  GBEEN,  J.  The  appellant,  Warner,  was  the  assignee  of  a 
judgment  held  by  his  assignor,  against  Harrington,  at  the  timd  of 
the  sheriff's  sale  of  the  land  in  question,  which  then  belonged  to 
Harrington.  The  judicial  sale  at  which  Bronson  purchased  the 
land  was  held  in  1888,and  the  terms  of  that  salewere  duly  carried 
out  bya  she^ff's  deed  to  Bronson,and  by  the  payment  by  Bronson 
to  Cook  and  Goykendall,the  other  judgment  creditors  of  Harring- 
ton, of  the  amount  agreed  upon  for  their  judgments  under  the 
agreement  made  by  Bronson  with  them  at  the  time  of  the  sher- 
iffs sale  in  1888.  The  appellant's  judgment  was  kept  revived, 
and  in  1894  Warner  issued  execution  and  sold  one  of  the  farms 
which  had  been  sold  to  Bronson  at  the  previous  sheriff's  sale. 
Having  taken  possession  of  this  farm  under  this  second  sale, 
Bronson's  assignee,  for  the  benefit  of  creditors,  'brings  this  action 
of  q'ectment  to  recover  both  farms.  As  Harrington  knew  all 
about  the  arrangement  for  the  purchase  of  the  farms  by  Bronson, 
and  urged  him  to  make  the  purchase,  he  has  no  defense  to  the 
action,  and  is  not  an  appellant 

The  only  question,  therefore,  is,  whether,  as  against  the  Warner 
judgment,  the  former  judicial  sale  to  Bronson  was  a  fraud.  It  is 
not  claimed  that  there  was  any  actual  fraud  in  the  arrangement 
made  between  Cook,  Coykendall,  Bronson,  and  Harrington  at  the 
first  sale,  but  it  is  alleged  that  the  agreement  constituted  a  legal 
fraud  against  Harrington  and  anyof  his  lien  creditorsat  that  time. 
The  first  point  of  the  defendant  asks  the  court  below  to  instruct 
the  jury  that  the  agreement  between  Bronson,  Coykendall,  and 
Cook  on  the  day  of  the  first  sheriff's  sale,  if  carried  on  without 
the  knowledge  of  Warner,  was  a  fraud  upon  Warner  or  his  as- 
signor of  the  judgment^  and  the  sale  made  in  pursuance  of  it  was, 
therefore,  void,  and  this  is  the  whole  contention  in  the  case.  The 
court  below  affirmed  the  goint  if  the  agreement  was  made  for  the 
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purpose  of  defraading  the  creditors  of  Harrington  or  defrauding 
Hairington.    And  in  the  anBwer  to  the  defendants  seoond  point, 
and  in  the  general  charge,  the  conrt  instmcted  the  jury  that  'd 
they  shonld  ^^^  find  that  there  was  fraud  in  fact  in  the  agree- 
ment for  the  purpose  of  defrauding  Harrington  or   his  credit- 
ors, they  should  find  for  the  defendant,  but,  if  they  should, 
find  that  there  was  no  such  fraud  in  fact  they  should  find  id 
fayor  of  the  plaintiff.    The  jury  found  that  there  was  no  fraud  in 
fact,  and  hence  the  only  question  now  is,  whether  the  agreement 
between  the  tiiree  creditors  at  the  first  sale  was  a  frenid  in  law. 
The  court  below  answered  the  defendants  points  and  charged  the 
jury  in  exact  aooordance  with  the  decision  of  this  court  in  the 
case  of  Oram  t.  Bothermel,  98  Pa.  St.  300.    The  court  below  in 
that  case  affirmed  a  point  very  similar  to  the  one  refused  in  this 
case,  only  that  it  put  the  facts  more  strongly  against  the  yalid- 
ity  of  the  arrangement  between  the  judgment  creditors  than  ii 
done  in  the  defendant's  point  in  this  case.    There  a  judgment 
creditor  was  an  actual  bidder  at  the  sheriff's  sale,  and  &e  sale 
was  stopped,  and  during  the  stoppage  the  execution  creditor 
bought  the  judgment  of  the  bidder  upon  the  express  condition 
that  he  would  not  again  bid  for  the  property,  which  condition 
the  judgment  creditor  carried  out,  and  made  no  more  bids,  and 
the  property  was  struck  off  to  the  purchaser  at  a  much  less  piioe 
than  it  was  claimed  to  be  worth.    This  court  reyersed  the  judg- 
ment because  the  element  of  actual  fraud  was  left  out  of  tbe 
point  and  ruling.    Faxson,  J.,  deliyering  the  opinion,  said:  '^e 
yice  of  the  plaintiff's  second  and  third  points  is,  that  they  wholly 
ignore  the  question  of  actual  fraud,  and,  by  affirming  them,  the 
learned  judge  laid  it  donra  as  an  inflexible  rule  of  law  that  the 
purchase  of  a  judgment  by  another  judgment  creditor  at  a  judi- 
cial sale,  with  an  understanding  that  the  former  should  not  bid, 
rendered  a  sale  to  the  latter  absolutely  yoid,  without  r^ard  to  tbe 
fact  whether  a  fraud  was  contemplated  or  committed. 

*ThiB  instruction  was  too  broad.  It  withdrew  from  the  juiy 
the  question  whether  an  actual  fraud  was  committed.  All  the 
authorities  require  that  this  question  shall  be  submitted  to  the 
jury:  Dean  y.  Connelly,  6  Fa.  St.  239;  McMichael  y.  McDennott, 
17  Fa.  St.  863;  65  Am.  Dec.  560.  Even  if  a  fraud  were  intended, 
yet^  if  none  was  conmiitted,  neither  the  defendant  nor  his  cred- 
itors have  any  just  ground  of  complaint  •  •  •  •  And  eyen  a 
combination  between  creditors  does  not  necessarily  indicate  fraud. 
Creditors  whose  money  is  in  peril  have  rights  as  well  as  debt- 
oia.    It  was  said  in  >^  Smull  v.  Jones,  1  Watts  &  S.  1B8:  lien 
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creditoTS,  as  -well  as  others,  may  purchase  jointly  at  sheriff's  sale, 
if  all  be  open  and  fair.  A  comhination  of  interests  for  that  pur- 
pose is  not  necessarily  corrupt.  It  is  the  end  to  be  accomplished 
which  makes  such  a  combination  lawful  or  otherwise;  if  it  be 
to  depress  the  price  of  the  property  by  artifice  the  purchase  would 
be  void;  if  it  be  to  raise  the  means  of  payment  by  contribution, 
OT  diyide  the  property  for  the  accommodation  of  purchasers,  it 
will  be  valid/  .  •  •  •  The  crucial  test  of  all  such  arrangements  is, 
whether  it  is  fair  and  without  intent  to  depress  the  property 
and  get  it  at  an  undervalue.  This  question  must,  in  all  cases, 
be  referred  to  the  jury,  and  it  was  error  in  the  court  bdow  to  rule 
it  as  a  question  of  law,  irrespectLve  of  the  element  of  fraud  in 
face' 

The  learned  court  below  followed  this  ruling  precisely,  and 
did  commit  to  the  jury  the  very  question  indicated.  The  case 
of  Slinglufl  T.  Eckel,  24  Pa.  St  472,  is  cited  and  relied  upon  now 
by  the  appellants,  and  it  was  also  cited  in  the  case  atbove  referred 
to.  But  this  is  what  we  said  of  it  then:  ''Slingluff  t.  Eckel,  24 
Pa*  St.  472,  merely  decided  that  when  one  judgment  creditor 
agreed  to  pay  the  claim  of  another  judgment  creditor  if  the  lat- 
ter would  not  bid,  the  contract  was  a  fraud  against  the  defend- 
ant if  he  had  not  acceded  to  it,  and,  even  if  he  had,  the  other 
creditors  might  be  affected  by  it.  The  court  very  properly  de- 
clined to  enforce  such  a  contract  upon  grounds  of  policy.  Tliis 
presents  a  very  different  question  from  the  one  we  are  consider- 
ing. The  issue  here  is,  whether  the  defendants  had  been  injured 
by  an  actual  fraud.*'  At  the  conclusion  of  the  opinion,  Black, 
J.,  said:  'It  is  not  now  proper  to  decide  how  far  several  persons 
who  would  otherwise  bid  against  each  other  at  sherifiPs  sale,  may 
associate  themselves  together,  unite  their  interests,  and  allow 
one  to  bid  for  all,*'  thus  practically  eliminating  the  substantial 
question  involved  here.  Neither  of  the  other  cases  cited  for  the 
appellant  raises  the  precise  question  presented  here. 

There  was  no  evidence  to  show  that  there  was  any  agreement  to 
buy  off  a  bidder,  or  to  depress  the  price  of  the  property,  or  sup- 
press competition,  or  to  do  any  thing  to  defraud  either  the  cred- 
itors of  Harrington  or  anyone  else. 

This  same  subject  was  ooaisidered  in  Barton  v.  Hunter,  101  Pa. 
St  406,  and  the  same  ruling  was  made  eis  in  Slingluff  v.  Eckel,  24 
Pa.  St.  472.  Mercur,  J.,  said:  'To  work  this  result,  the  purchaser 
must  have  "^  been  guilty  of  some  falsehood  or  trick  before,  or  at 
the  time  of,  the  sale  which  succeeded,  and  he  must  have  obtained 
the  proper^  for  less  than  it  otherwise  would  have  sold.    All  of 
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these  are  essential  elements  to  defeat  the  title  of  the  pnrcliasa'. 
A  mere  fraudulent  intent  or  effort^  if  not  successful,  is  not  snf- 
ficienty  nor  is  the  mere  fact  that  the  property  was  purchaaed  at 
leas  than  its  value/' 

In  Mead  t.  Conroe,  113  Pa.  St  220^  we  held  that  where  a  jndg. 
ment  creditor  bought  the  prior  judgments,  liens  against  his  ddit- 
or's  real  estate,  including  a  judgment  upon  which  aa  execution 
had  been  issued,  and  upon  which  said  real  estate  was  adYertised 
by  the  sheriff,  and  at  said  sherifiPs  sale  purchased  the  real  estate 
at  a  price  considerably  less  than  its  actual  value,  and  permitted 
his  debtor  to  remain  in  possession  of  it,  it  is  no  ground  for  the 
inference  of  a  fraudulent  purpose  to  hinder,  dday,  and  defraud 
the  creditors  of  his  debtor. 

We  think  the  points  of  the  defendant  were  properly  answered, 
and  the  inrtructions  to  the  jury  were  correctly  gi?eiL  We  see  no 
error  in  the  several  assignments,  and  they  are  all  dismissed. 

Judgment  affirmed. 

JUDIOIAL  SALES  —  AGRKBlfSNT  AMONQ  BIDDERS.— An 
aflrretiment  among  aeyeral  whereby  one  is  to  buy  laud  about  to  be 
offered  at  sheriff's  sale  for  the  bexiefilt  of  aU  the  parties  to  tlie  oob- 
tract,  each  furnishing  his  proi>ortIan  of  the  money,  to  the  buyer,  is 
Toid,  as  against  public  policy,  if  made  to  prevent  fair  competition  in 
bidding  or  for  other  fraudulent  pirrpose:  Note  to  Barton  t.  Benson, 
12  Am.  St  Rep.  886;  but  In  Gullek  y.  Webb,  41  Neb.  706.  43  Am.  St 
Rep.  720,  it  wss  held  that  an  agreement  to  make  a  Joint  bid  at  a 
Judicial  sate,  although  it  may  indirectly  haye  the  effect  of  keeping 
others  from  bidding,  is  not  illegal,  unless  it  is  intended  to  avoid  com- 
petition. 
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[ITS  TmnarrLYAmA.  Btati,  466.] 

CONTRACTS  —  MENT AL  CAPAjOITY.— A  mortgage  la  not 
rendered  Told  by  the  fact  that  the  mortgagor  was  in  a  wealc  state, 
both  bodily  and  mentally,  at  the  time  tliat  it  was  executed,  especially 
if  the  transaction  upon  which  the  mortgage  is  founded  was  agrreed 
apon  when  the  mortgagor  was  undoubtedly  competent,  and  he  un- 
derstood what  he  was  doing  at  the  time  when  the  mortgage  was 
executed.  

MORTGAGES  —  ACKNOWIfBBGMBNT  OF  — *DBPECTTVB 
OBRTIFICATE.— The  omission  of  the  date  in  tlie  certificate  of  ac- 
knowledgment of  a  mortgage  does  not  render  the  lien  of  the  mort- 
gage Told,  proTided  the  date  of  acluiowledgmeat  clearly  appears 
from  the  whole  Instrument. 

MORTGAGES— DATE  OP  ACKNOWDBDGMENT.— IT  IS 
PRESUMED  that  a  mortgage  dated,  executed,  and  recorded  on  the 
same  dny  wns  acknowledged  on  that  day,  although  the  date  of  ae- 
knowledgment  does  not  appear  from  the  oertiflcate. 
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J.  P.  Hunter,  for  the  appellant 
O.  B.  Gordon,  for  the  appellee. 

*w  MITCHELL,  J.  The  general  facts  of  this  case,  and  the 
main  question  of  distribution  of  the  fund,  appear  in  Dahlem's  Es- 
tate, Yost's  Appeal,  175  Pa.  St  444,  and  need  not  be  farther 
discussed  here.  Two  other  points,  however,  are  raised  by  this  ajH 
peal  of  the  administrator. 

The  mental  capacity  of  the  decedent  at  the  time  he  executed 
the  mortgage  was  a  question  of  fact,  and  we  see  no  good  ground 
to  differ  with  the  conclusion  of  the  auditing  judge  upon  it  The 
decedent  was  in  a  weak  state,  both  bodily  and  mentally,  at  ^'^ 
the  time  of  execution,  but  the  contract  had  been  signed  and  the 
whole  transaction  agreed  upon  when  he  was  undoubtedly  com- 
petent, and  the  weight  of  the  evidence  is,  that  he  understood 
what  it  was  that  he  was  completing  at  the  time  he  put  his  name^ 
to  the  mortgage.  The  testimony  of  two  of  the  witnesses  against 
Ills  competency.  Long  and  Dr.  Bugle,  is  strongly  discredited  by 
the  fact  that  they  signed  as  subscribing  witnesses  to  the  execution 
Off  the  mortgage  by  the  man  who  they  now  aay  was  incompetent 
to  know  what  he  was  doing. 

The  remaining  question  concerns  a  defect  in  the  certificate  of 
acknowledgment  of  the  mortgage.  The  justice  of  the  peaoe  who 
took  the  acknowledgment  filled  up  by  jnistake  the  printed  blank 
for  the  acknowledgment  of  a  married  woman,  striking  out  the 
separate  examination  clause,  but  setting  out  the  date,  mortgagor's 
name^  etc.,  correctly.  Though  thus  inartificial  in  form,  this  ac- 
knowledgment was  good  in  substance,  but,  apparently  noticing 
the  informalityafter  signing  it,  the  justice  canceled  it  by  drawing 
lines  through  it,  and  then  wrote  and  signed  another  acknowledg- 
ment by  the  mortgagor,  which  was  the  only  one  recorded,  but  in 
which,  unfortunately,  the  day  of  the  month  was  omitted.  This 
is  the  defect  which  is  claimed  to  invalidate  the  whole  record,  and 
therefore  the  lien  of  the  mortgage. 

The  statutes  require  that  before  a  mortgage  shall  be  recorded 
it  shall  be  acknowledged  or  proved  in  the  manner  provided,  and 
the  act  of  May  28,  1715,  section  3,  specifies  that  the  ofiBcer  tak- 
ing it  shall  certify  such  acknowledgment  or  proof,  ''with  the  day 
and  year  when  the  same  was  made,  and  by  whom.''  All  official 
certificates  should  be  made  with  precision  and  certainty.  That 
is  the  fundamental  object  in  makhig  them.  Yet  it  may  well  be 
doubted  whether  the  requirement  of  the  date,  at  least  as  to  the 
day,  is  absolutely  mandatory  in  the  case  of  mortgagors,  especially 
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since  the  act  of  March  28^  1820,  by  which  the  lien  dates  from  ita 
record  without  regard  to  the  date  of  execution.  There  is  ne 
limit  of  time  for  acknowledgment.  It,  or  the  proof  which  is  its 
equivalent,  may  be  made  at  any  time  after  execution.  It  must  be 
befoore  recording,  and  that,  in  ordinary  cases,  would  aeexn  to  be 
the  only  mandatory  requirement. 

It  is  not,  howeyer,  necessary  to  decide  this  question  in  the 
•present  case,  because  the  date  of  the  acknowledgment,  though 
not  expressly  set  out  in  the  certificate,  clearly  appeaiB  by  evi- 
dence ^'^  within  the  instrument  itself.  The  mortgage  wu 
dated,  executed,  and  recorded  on  June  1st  It  must,  therefore, 
necessarily  have  been  acknowledged  the  same  day^  unless  the  jus- 
tice took  the  acknowledgment  before  it  was  executed,  of  whidi 
there  is  no  evidence,  and  which  will  not  be  presumed:  Cover  v. 
Manaway,  115  Pa.  St  338;  2  Am.  St  Bep.  552.  The  court  is 
entitled  to  look  to  the  whole  instrument,  and,  as  it  is  thus  seen 
to  contain  within  its  four  comers  conclusive  evidence  of  the  date 
of  acknowledgment,  the  informality  of  the  certificate  in  that  re- 
spect must  be  considered  as  obviated.  Any  other  result  would  be 
sacrificing  to  mere  form  the  substantial  compliance  with  the  re- 
quirements of  the  statutes,  which  our  cases  hold  to  be  sufficient: 
Boss'  Appeal,  106  Pa.  St  82;  Hombeck  v.  Mutual  etc  Aasn.,  88 
Pa.  St  64. 

The  cases  cited  by  appellant  are  not  against  this  reenlt  In 
Myers  v.  Boyd,  96  Pa.  St  427,  the  certificate  entirely  failed  to 
show  by  whom  the  acknowledgment  was  made,and  it  was  held  that 
ibis  was  too  substantial  a  defect  to  be  passed  over.  And  in  Cover 
V.  Manaway,  115  Pa.  St  338,  2  Am.  St  Bep.  552,  already  cited, 
the  date  of  the  acknowledgment  was  alleged  to  be  written  over 
an  erasure,  yet  this  court  held  that  the  deed  was  admissible  in  eii- 
denoe,  saying:  ''Where  a  deed  is  found  in  the  hands  of  a  grantee, 
having  on  its  face  the  evidence  of  its  regular  execution,  it  will  be 
presumed  to  have  been  made  on  the  day  of  its  date,  and  this  pre- 
sumption is  greatly  strengthened  if  it  is  accompanied  by  sn  a^ 
knowledgment  of  the  same  date,  in  proper  form  before  a  proper 
officer." 

The  precise  question  as  to  the  omission  of  the  day  in  the  ce^ 
tificate  of  acknowledgment  does  not  appear  to  have  been  decided 
heretofore  in  this  state,  but  it  arose  in  Maryland  in  Kelly  v. 
Bosen  stock,  45  Md.  389,  under  a  statute  requiring  the  certificate 
of  acknowledgment  to  contain  ''the  time  when  it  was  taken,"  and 
it  was  held  that  when  the  date  clearly  appeared  from  the  whole 
instrument  it  was  a  sufficient  compliance  with  the  statute,  and 
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that  the  cefrtificate  of  Qte  clerk  of  the  court  of  the  ofiBcial  char- 
acter of  the  justice  and  the  indorsemeut  for  record  were  parts  of 
the  instruiDent  for  that  purpose.  The  case  is  on  all  fours  with 
fhe  present,  and  is  fortified  by  a  reference  to  Carpenter  y.  Dextec, 
8  Wall  526. 

None  of  the  assignments  of  error  can  be  sustained. 

Appeal  dismisBiMi  at  the  costs  of  the  appellant 


DBSDS-DE^FECnVB  ACKNOWIiBDGMBNT.— The  registry  of  a 
deed  is  not  affected  by  the  fact  that  the  deed  bears  date  the  13th  of 
March,  while  the  certificate  of  acknowledgment  describes  it  as  bear- 
ing date  the  30th  of  March,  If  the  identity  of  the  deed  certified  to 
and  the  deed  recorded  suflSciently  ac)pears  from  other  parts  of  said 
certificate  and  Its  annexation  to  the  deed:  Horsley  t.  Garth,  2  Gratt. 
471;  44  Am.  Dec.  893.  An  officer  taking  the  acknowledgment  of  a 
deed  must  certify  tlM»  same  with  the  day  and  year  when  it  was  made 
and  by  whom,  and  he  will  be  presumed  to  have  performed  his  duty, 
srnd  win  not  be  supposed,  without  proof,  to  haye  taJcen  the  acknowl- 
edgment before  the  deed  was  executed.  The  deed  wiU  be  presumed 
Ifco  hsTS  been  made  on  the  day  ci  its  date,  when  It  is  found  in  the 
liands  of  the  grantee,  having  on  Its  face  erldence  of  its  regular  exe- 
cution: Cover  ▼.  Manaway,  115  Pa.  SI  838;  2  Am.  St.  Rep.  662,  and 
note.  See,  especiaUy,  the  extended  note  to  Livingston  t.  Kettelle,  41 
Am.  Dec.  173. 
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POLICE  POWER— GBNESRAL  WBLiPARB— PENALTY.— The 
right  of  the  sovereign  power  to  direct  that  which  is  for  the  welfare 
of  the  general  public  cannot  be  abridged  by  contract  stipulations  be- 
tween individuals;  nor  can  a  party  to  a  contract  be  mulcted  into  a 
penalty  because  of  obedience  to  the  mandate  of  the  commonwealth. 

DEEDS— CONDITIONS  — FORFEITURE— POLICE  POWER, 
The  erection  of  a  fire  escape  In  complianoe  with  police  power  regu- 
lations is  not  a  violation  of  a  condition  in  a  deed  prohibiting  the 
construction  of  an  addition  to  a  building  beyond  a  certain  height 
No  forfeiture  can  be  asserted  by  reason  of  such  erection. 

ESTATES— FORFEIITURE— LACHES.— No  court,  either  of 
law  or  equity,  declares  an  estate  forfeited  unless  compelled  to  do 
00  by  unbending  and  rigid  rules,  and  certainly  never  when  the  com- 
plaining party  has  a  remedy  In  an  action  for  damages,  and  has 
stood  for  years  without  asserting  by  action  his  intention  to  insist 
upon  a  forfeiture. 

DEEDS  —  CONDITIONS  —  FORFBITURE>-LA.OHES.— If ,  la 
Tlolation  of  a  condition  In  a  deed  that  buildings  standing  on  the 
property  conveyed  shall  be  torn  down  wlthJn  one  year  from  the  time 
of  the  conveyance,  and  that  thereafter  no  building  shall  be  main* 
tained  upon  the  property  exceeding  a  certain  height,  buildings  are  so 
erectfd  and  maintained  for  more  than  twenty-five  years  before  the 
grantor  or  his  successor  In  interest  brings  suit  in  equity  to  compel 
their  removal,  he  cannot,  ten  years  after  the  dismissal  of  his  bill  for 
gross  laches  in  seeking  to  enforce  his  right,  maintain  an  action  in 
ejectment  to  enforce  a  forfeiture  of  the  estate  for  such  violation  off 
the  condition  in  the  deed. 
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G.  L.  Crawford  and  H.  G.  Clay^  for  the  appeUante. 
F.  C.  Brewster,  for  the  appellees 

'^  DEAN,  J.  The  land  at  the  sonthwest  conter  of  Nintii 
and  Chestnut  streets,  '^^  Philadelphia,  fronting  one  himdied 
and  twenty-fire  feet  on  Chestnnt  and  extending  back  two  hun- 
dred and  thirty-five  feet  to  George,  now  Sansom  street,  on  July 
27,  1825,  was  owned  in  fee  by  Edward  Shippen  Bard;  on  that 
day  he  conveyed  twenty-four  feet  of  it  on  the  western  side,  front- 
ing on  Chestnut,  and  running  back  to  Sansom  street  to  Thomii 
C.  Rockhill,  in  fee,  upon  this  condition: 

''That  all  the  buildings  heretofore  erected  and  now  ertandiiig 
upon  the  said  lot  of  ground  hereby  granted,  shall,  within  one  year 
from  the  date  hereof,  be  completely  prostrated,  and  that  he,  the 
said  Thomas  C.  Bockhill,  his  heirs  or  assigns,  shall  not  at  any 
time  hereafter  erect  or  build,  or  permit  or  suffer  to  be  erected  or 
built,  on  the  above-described  lot  of  ground,  any  buHdings  what- 
ever, other  than  privies,  milk  or  bathing  houses,  walls  or  fences 
not  ejcceeding  nine  feet  in  height  from  the  surface  of  the  corih 
stones  immediaitely  in  front  of  l^e  said  lot  on  Chestnut  street,  ac- 
cording to  the  city  regulation  thereof,  excepting  a  messuage  on  the 
Chestnut  street  front  of  said  lot,not  exceeding  sixty  feet  in  depth, 
with  a  piazza  adjoining  the  same  ix>  the  south  for  a  staircase  only, 
not  exceeding  twenty-five  feet  in  depth,  and  a  stable  and  coach- 
house on  the  George  street  front  of  the  said  lot,  which  stable  and 
coach-house  shall  not  be  at  a  greater  height,  nor  extend  in  d^th 
further  north,  than  the  stable  and  coach-house  of  the  said  Ed- 
ward Shippen  Burd,  built  and  now  standing  upon  the  grouzid  to 
the  eastward  thereof.    Also,  upon  this  further  condition,  that 
the  north  or  front  wall  of  any  building  at  any  time  hereaJS^  to 
be  erected  or  built  upon  the  eaid  Chestnut  s^eet  front  shall  be 
built  precisely  on  a  line  east  and  west  wi&  the  northern  waH  of 
the  western  wing  of  the  said  Edward  Shippen  Burd  bouse,  built 
and  now  standing  upon  the  lot  of  ground  on  the  south  side  of 
the  said  Chestnut  street,  bebween  the  said  lot  of  ground  and 
Ninth  street;  that  is  to  say,  at  the  distance  of  ten  feet  one  incb 
and  five-eights  part  of  an  inch  from  the  south  line  of  the  said 
Chestnut  street;  also,  that  the  ground  between  the  said  north  wall 
of  the  said  building  so  to  be  erected  on  Chestnut  street  and  the 
south  line  of  the  said  Chestnut  street  shall  be  forever  left  open 
for  a  public  pavement  and  footway  free  from  every  obstmction 
or  encumbrance  whatever,  except  steps,  odhr-doors,  and  sor^>- 


I    M«7,  1896.]    FiDBUTT  XTC.  Tbust  Co.  v.  Fbidbnbsm.      858 

t:  The  grantor  continued  in  the  ownership  of  the  remaining  part 
•^  of  the  lot  unta  his  death  in  1848.  He  left  a  will,  in  which 
lie  devised  this  part  to  his  wife  for  life,  with  the  benefit  of  all  the 

:  conditions  and  restrictions  placed  by  him  upon  the  Sockhill  lot, 
fwith  a  right  in  her  to  insist  upon  a  full  performance  of  them; 
and,  further,  expressly  prohibited  his  executors  from  ever  can- 

;  oeling  or  releasing  them,  and  devising  to  the  executoors  the  fee 
in  trust  for  the  uses  and  purposes  set  out  in  his  vrill.    The  lot 

r     conveyed  to  Eockhill  is  908  Oheotnut  street,  that  immediately  ad- 

I  joining  it  on  the  east  is  906.  The  title  to  the  Eockhill  tot,  by 
regular  couTeyances  from  him  and  subsequent  grantees,  is  Tested 
in  these  defendants.  That  to  906  is  in  these  plaintiffs.  The 
latter,  averring  a  violation  of  the  conditions,  brought  ejectment 
against  defendants  to  enforce  forfeiture  of  the  conditional  es- 
tate which  passed  by  the  Bockhill  deed.  On  the  trial  in  the 
eoort  bqjlow,  the  evidence  clearly  showed  a  plain  disregard  of  the 
reairictionB  as  to  the  buildings  on  the  lot  beyond  the  sixty-feet 
limit  from  the  front  on  Chestnut  street,  and  also  a  violation  of 
tlie  conditions  as  to  size  and  character  of  buildings  on  San- 
8om  street  front  The  defendants  allege  the  violation  had  existed 
for  a  period  of  more  than  twenty-one  years  before  suit  brought, 
and  that,  at  the  date  they  obt^ned  their  title,  the  forbidden 
structures  had  been  upon  the  lot  for  a  period  of  at  least  seven- 
teen years.  It  was  not  disputed  that:  1.  The  brick  building  on 
the  rear  of  908,  fronting  on  Sansom  street,  for  many  years  had 
not  been  used  as  a  stable  and  •coach-house,  but  had  been  turned 
into  a  brush  factory,  with  a  frame  building  attached,  and  in  1875 
this  had  been  turned  into  a  drinking  saloon,  end  then  was  a 
building  with  three  floors;  2.  That  to  this  building  toward  Chest- 
nut street  had  been  attached  a  brick  edition;  3.  That  a  pigeon- 
bouse  and  other  buildings  had  been  put  upon  the  lot  between  it 
and  the  main  building  upon  Chestnut  street  two  feet  higher  than 
the  nine  feet  stipulated  for  in  the  restriction. 

There  was  some  evidence  that  a  bulk  window  had  been  con- 
structed on  the  Chestnut  street  front,  in  violation  of  the  restric- 
tion, and  also  thait  a  fire  escape  had  been  conErtructed  in  front 
above  the  first  story.  As  to  the  bulk  window,  it  was  conceded 
by  plaintiffs  at  trial  below  it  had  been  there  for  more  than  twenty- 
one  years  before  suit.  Concerning  the  fire  escape,  as  it  ^^^  was 
put  there  under  the  police  power  of  the  commonwealth  and  the 
municipality,  we  are  of  opinion  it  is  not  within  the  power  of  the 
contracting  individuals  to  prohibit  it;  therefore,  no  forfeiture 
tan  be  asserted  because  of  it.   Rights  under  a  contract  axe  always 
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lubject  to  tliis  modification^  whether  within  the  contemplation  of 
the  parties  or  not  at  the  date  of  the  contract  The  right  of  the 
soyereign  power  to  direct  that  which  ia  for  the  welfare  of  the 
general  public  cannot  be  abridged  by  contract  stipulations  be- 
tween individuals.  Nor  can  a  party  to  a  contract  be  mulcted  into 
a  penally  because  of  obedience  to  the  mandate  of  the  common- 
wealth. 

One  of  plaintiff's  predecessors  in  title^  J.  F.  Ome,  in  1881,  filed 
a  bill  in  equity  to  restrain  defendants  from  maintaining  the  build- 
ings in  violation  of  the  restriction, and  for  an  order  on  them  to  re- 
move the  same.    The  def endants^by  answer^averred  the  buildings 
on  the  lot  substantially  the  same  as  when  the  property  was  con- 
veyed  to  ihem  in  1875,and  that^at  the  date  of  filing  the  bill,th^ 
had  been  in  existence  for  a  period  of  more  than  twenly-one  years. 
A  master  was  appointed  to  take  testimony,  find  facts,  and  sug- 
geet  a  decree.    He  found  that  prior  owners  of  lot  908  had  .erected 
on  the  lot  buildings  in  violation  of  the  condition;  and  they  had 
be^i  there  for  many  years  before  the  equity  suit  was  instituted, 
and,  further,  were  occupied  and  used  for  purposes  wholly  different 
from  those  stipulated  for.    He  further  concludes  that  defendants 
should  be  restrained,  and,  in  accordance  with  his  suggestion,  the 
eourt  below  decreed  an  injunction.    From  this,  defendants  iq>- 
pealed  to  this  couit,  and  in  October,  1891,  the  decree  was  re- 
versed, and  bill  dismissed.    The  case  is  reported  as  Ome  ▼.  Fri- 
denberg,  143  Pa.  St.  487;  24  Am.  St.  Sep.  567.    The  opinion  is 
by  Paxson,  C.  J.,  and  holds  that,  as  plaintiff  was  guilty  of  gross 
laches  in  enforcing  his  right,  equity  would  not  interpose  by  a 
restraining  order.    Many  cases  are  cited  as  sustaining  this  de- 
cision, the  sum  ot  them  being,  as  quoted  by  the  ehiet  justice  from 
2  High  on  Injunctions,  1159,  that  ''in  conveyances  of  real  prop- 
erty,  the  courts  require  due  diligence  upon  the  part  of  plaintiff 
seeking  the  relief,  and  laches  or  acquiescence  on  his  part  in  the 
violation  of  the  restrictive  covenant  will  ordinarily  defeat  hie  ap- 
plication.   Indeed,  equity  requires  the  utmost  diligence  in  this 
elass  of  cases  upon  the  part  of  him  who  invokes  its  preventive 
aid,  and  a  slight  degree  of  acquiescence  ^^^  is  sufficient  to  de- 
feat the  application,  since  every  relaxation  which  plaintiff  pw- 
mits  in  allowing  the  erections  to  be  made  in  violation  of  the  oove- 
nant,  amounts  pro  tanto  to  a  disaffirmaince  of  the  obligation.'' 

Although  the  principle  of  equity  which  justiiSes  a  chancellor 
m  refusing  an  injunction  where  the  purpose  of  the  restriction  has 
been  defeated  by  changes  in  the  character  of  the  neighborhood 
and  the  surrounding  improvements  is  adverted  to,  the  judgment  is 
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based  on  the  first  ground;  the  ladhes  of  plaintifE  extingokhed 
his  right  in  equity.  The  opinion  ends  with  this  intimattion: 
^^WMle  we  think,  for  the  reasons  given,  that  the  plaintiff  is  not 
entitled  to  an  injunction,  he  may  still  sue  at  law  and  recoT^ 
damages,  if  he  can  show  he  has  sustained  any/' 

In  June,  1893,  more  than  a  year  and  a  half  after  this  decree^ 
the  present  plaintiffs  brought  this  ejectment  to  enforce  a  forfeit- 
ure of  the  estate;  because  of  the  yiolations  of  the  conditions  of 
the  ^ant  heretofore  noticed.  A  number  of  written  points  were 
presented  to  the  court  below,  among  them  the  sixth,  which  asked, 
on  the  facts,  which  undoubtedly  showed  a  technical  violation  of 
the  conditions  of  the  deed,  a  peremptory  direction  to  find  for 
plaintiffs^  conditioned  that  the  offending  structures  should  be 
removed  within  three  months.  The  court  declined  to  give  the 
instruction  prayed  for,  but  submitted  to  the  jury  to  find  from 
the  evidence  whether  the  alleged  breaches  had  continued  for  a 
period  of  more  than  twenty-one  years  before  suit  brought  to  en- 
force the  forfeiture;  if  so,  then  the  plaintiffs  could  not  recover; 
if  their  existence  was  within  twenty-one  years,  plaintiffs  could 
recover  the  land  by  reason  of  the  breach.  And,  f urth^,  if  the 
buildiDgs  had  been  there  less  than  twenty-one  yesirs,  yet  had 
stood  for  any  considerable  period  without  objection  by  plaintiffis, 
then  defendants  were  entitled  to  reasonable  notice  to  remove 
them,  before  an  ejectment  to  enforce  forfeiture  could  be  success- 
fully prosecuted. 

The  verdict  was  for  defendants,  and  plaintiffs  appeal,  assign- 
ing eleven  errors  to  the  charge  and  answers  to  points. 

Without  taking  up  and  passing  upon  the  assignmesits  of  er- 
ror in  their  order,  we  do  not  see  how,  in  any  view  of  the  undis- 
puted facts,  plaintiffs  can  now  enforce  the  forfeiture  of  defend- 
ants' estate  in  the  lot.  In  the  equity  proceedings,  it  was  found 
as  a  facft  that,  many  years  before  1881,  the  forbidden  structures 
**^  stood  upon  the  lot,  and  were  used  for  purposes  other  than 
those  specified  and  allowed  in  the  condition.  Up  to  that  date, 
no  suit  had  been  instituted  either  to  stop  their  erection  or  com- 
pel their  removal.  Then  it  was  sought  to  have  them  removed 
by  the  mandate  of  a  chancellor,  who  refused  to  grant  it,  because 
the  plaintiffs  had  been  guilty  of  gross  laches.  Eleven  years  after 
the  institution  of  that  suit,  at  the  comimencement  of  which  the 
master  found  the  violation  had  existed  for  many  years,  this  com- 
mon-law action  is  commenced  to  enforee  the  condition  by  a  for- 
feitme  of  the  estate.  In  the  equity  suit,  the  prayer  was,  that 
i!h«  condition  be  enforced  by  an  order  for  the  removal  of  the 
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bnilding;  ii  equity  would  not  tolerate  such  a  remedy^  then,  by 
reason  of  gross  laches  will  the  law,  after  eleven  years  more  of  neg- 
lecty  adopt  a  more  drastic  one?  If  eyer  there  was  a  case  to  which 
the  maxim  that  conditions  which  defeat  an  estate  are  odious  is  ap- 
plicable, it  is  this  one.  No  court,  either  of  equity  or  law,  will 
declare  an  estate  forfeited,  unless  compelled  to  do  so  by  rigid  and 
unbending  rules;  and  certainly  never,  where  the  complaining 
party  has  a  remedy  in  an  action  for  damages,  and  has,  as  here, 
stood  by  for  years  without  asserting  by  action  his  intention  to 
insist  on  a  forfeiture.  There  was  inexcusable  delay,  and  it  was  ju- 
dicially so  pronounced  in  the  equity  suit;  the  institution  of  that 
proceeding  was  itself,  in  effect,  an  admission  that  the  condition 
could  not  be  enforced  by  an  action  ait  law  to  retake  the  land. 
That  suit  proceeded  on  the  theory  that  at  that  date  there  was  no 
adequate  remedy  at  law  to  compel  performance  of  the  condition, 
or  such  remedy  had  been  lost  by  delay.  Then  equity  declared, 
on  the  merits  of  the  case  presented  substantially  as  they  are  here, 
epecific  performance  of  the  stipulations  ought  not  to  be  decreed. 
It  did  not  dismiss  the  bill  because  of  a  dou!bt  as  to  the  contract 
legal  right,  or  a  doubt  as  to  whether  the  legal  right  had  been 
infringed,  or  because  there  was  an  adequate  remedy  at  law  for 
enforcement  of  the  condition,  but  because,  through  inaction, 
plaintiffs  had  no  remedy  at  all,  which,  operating  on  the  subject  of 
the  grant,  would  compel  specific  performance  of  the  contract 
How  can  a  common-^law  action  now  enforce  a  forfeiture  of  the 
land,  if  such  remedy  would  haye  been  ineffectual  eleven  years 
ago? 

Suppose,  instead  of  filing  a  bill  in  equity  in  1881,  Ome  had 
brought  ejectment  to  enforce  a  forfeiture;  Fridenberg  would  •" 
have  set  up  the  same  equitable  defense  as  in  his  answer  to  the  bill; 
he  would  have  claimed  no  forfeiture  could  be  asserted,  because  of 
plaintiff^s  long  delay.  The  trial  judge,  sitting  as  a  chancellor,  and 
blending  equity  with  the  law,  would  have  been  bound  to  instruct 
the  jury,  as  decided  by  this  court  in  Ome  v.  Fridenberg,  143  Pa. 
St  487, 24  Am.  St.  Sep.  567,  that  if  the  buildings  had  been  on  the 
land  for  many  jrears  when  defendant  purchased  and  no  suit  to 
enforce  a  forfeiture  had  been  begun,  their  verdict  should  be  for 
defendant.  With  a  final  judgment  entered  on  that  verdict,  could 
plaintiffis,  on  the  same  facts,  have  maintained  a  second  ejectment? 
The  defense  being  purely  equitable, the  judgment  would  have  been 
conclusive  on  the  facts  which  raised  the  equity.  The  only  dif- 
ference is,  in  the  equity  suit,  the  master  found  the  fac^  whidi 
tins  court  adjudged  a  complete  equitable  defense.  That  is  an 
^md  of  strife  on  that  question. 
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It  IB  flTgned  laches  is  no  defense  to  future  prevenidon  if  there 
l>e  no  estoppel,  and  farther,  whatever  may  have  been  the  supine- 
of  plaintifs  in  tho  past,  there  is  in  that  no  waiver  of  recur- 
breaches. 

What  will  be  the  legal  conclusion  from  permissive  violations  of 
-the  condition  in  the  past,  if  proceedings  be  instituted  to  re&train 
tiireatened  violations  in  the  future,  we  are  not  called  upon  to  de- 
cide.    The  question  before  us  is  whether,  under  the  facts,  a  for- 
feiture can  be  enforced  for  permissive  breaches  in  the  pa^t?    As 
in  the  case  of  Lehigh  Coal  etc. Co. v. Early,  162  Pa.  St.  338:  "The 
Tiglit  of  re-entry  might  have  been  enforced  upon  breach  of  the 
oondrtiom  in  the  deed,  if  done  at  once  or  within  a  reasonable 
time;  but  the  condition  being  subsequent,  if  the  breaeh  was  ac- 
qniedced  in  by  the  grantor  and  valuable  improvemeai'ts  made,  a 
forfeiture  of  the  estate  after  long  delay  will  not  be  permitted.*' 

As  the  court  below  should  have  affirmed  defendants'  sixth 
X>oiiyt,  'Hhat>  under  all  the  evidence  and  the  law  in  this  case,  the 
verdict  must  be  for  defendants,''  no  harm  was  done  plaintiffs  by 
sohmitting  the  evidence  to  the  jury,  and  entering  judgment  on 
tlie  verdict  found  by  them  for  plaintiffs. 
The  judgment  is  affirmed. 

OONTBACrrS  IN  violation  op  liAW— INVALIDITY.-^Basl- 
ness  transactions  In  violation  of  law  cannot  be  made  the  f  oauclation 
<yf  a  valid  contract:  Buckley  v.  Hnmason,  60  Minn.  195;  36  Am.  St. 
Rep.  €87.  Contracts  are  illegal  when  In  contravention  of  the  pro- 
visions of  some  statute:  Goodrich  v.  Tenney,  144  111.  422;  36  Am.  St. 
Rep.  450,  and  note.  An  agreement  which  discloses  an  intention  to 
contravene  a  statute  in  fraud  of  the  public  or  to  the  injury  of  pri- 
vate parties  savors  of  a  conspiracy,  and  Is  vicious  and  unenforce^ 
able:  Brooks  v.  Cooper,  50  N.  J.  £q.  761;  35  Am.  St.  Bep.  793,  and 
note. 

DEBfDS  —  BREACH  OP  CONDITIONS  —  FOKFBITURB- 
IxAOHKS.— The  right  of  entry  for  breach  of  a  condition  subsequent 
may  be  waived  or  lost  by  laches:  SooviU  v.  McMahon«  62  Conn.  378; 
S6  Am.  St.  Bep.  350. 

DBEDS-OONDITIONS  SUBSEQUENT— FORFBITUItB.— It  \b  a 
fireneral  principle  running  through  the  whole  doctrine  of  estates  upon 
conditions  subsequent  that  such  conditions  as  they  *'go  in  destruc- 
tion and  defeasance  of  estates  are  odious  in  law,  and  shall  be 
strictly":  Extended  note  to  Cross  v.  Carson,  44  Am.  Dec.  744. 
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CORPORATIONS.  INSOLVENT— LIABILITY  FOB  UNPAID 
STOCK  SUBSdUPTION.— A  flubscriber  to  the  8tx>ck  of  a  coii>oe&- 
tlan,  with  Dotice  that  his  stock  Is  to  be  sold  unleeB  assessments  ar» 
paid,  cannot,  after  the  corporation  becomes  insolrent,  escape  l^l>ilit7 
for  the  nnpaid  portion  of  his  subscription  byToluntarlly  assigning  his 
certificate  in  blank  and  delivering  It  to  the  treasurer  of  the  coorpoca- 
tlon  at  the  request  of  the  latter. 

CORPORATIONS,  INSOLVENT.— TRANSFERS  OF  STOC^ 
In  a  failing  corporation,  made  by  the  transferrer  for  the  purpose  of 
oocaplnig  his  liability  as  a  shareholder  to  a  person,  who  from  any 
•cause  is  incapable  of  responding  in  respect  to  such  liability,  are  roSd 
as  to  creditors  of  the  corporation  and  otiier  shareholders,  sktbaasK 
SLB  between  the  parties  themselves,  the  transfers  may  he  validL 

H.  Budd^  for  th.e  appellant. 

T.  D.  Pmlefcter,  for  the  appellee. 

«**  McCOLLUM,  J.    The  Beal  Estate  Exchange  of  Philadd- 
phia  is  an  insolyent  corparation,  now  and  since   October  26^ 
1891^  in  the  hands  of  a  receiyer.    It  was  inoorponKted  Navemher 
11^  1886y  and  its  authorized  capital  was  seyenty-five  thoaaand 
^oUaiB,  divided  into  shares  of  6fty  dollars  each.    The  appeUant 
«absoribed  for  ten  shares  of  the  stock,  paid  ten  per  cent  thereon, 
and  received  a  certificate  for  the  same.    Ninety  per  cent  of  his 
subscription  for  it  is  still  unpaid.    In  May,  1888,  he  caused  the 
stock  to  be  sold  at  auction,  and  it  was  bought  by  W.  F.  Dea- 
kyne  for  two  dollars.    As  the  corporation  refused  to  transf^  the 
stock  to  Deakyne  without  payment  of  a  previous  assessment  upon 
it,  the  sale  was  not  perfected.    On  the  16th  of  May,  1883,  the 
appellant  was  notified  that  the  aseeasment  was  payable  on  or  be- 
fore the  1st  of  June,  and,  as  he  did  not  pay  it  at  or  befoire  that 
time,  he  was,  on  the  11th  of  July,  informed  by  the  treasurer  of 
the  corporation  that  unless  payment  was  made  within  the  next 
ten  days,  his  stock,  or  so  much  thereof  as  was  necessary  to  meet 
the  assessments  upon  it,  would  be  disposed  of  at  public  sale;    At 
the  expiration  of  the  ten  days  he  was  still  in  default^  and  the 
treasurer,  in  a  letter  dated  July  28, 1888,  called  his  attention  to 
it,  and  said:  '^It  is  incumbent  on  the  exchange  to  advertise  your 
stock  for  sale.    If  you  wish  to  avoid  the  expense,  and  avoid  un- 
desirable publicity,  you  can  do  so  by  calling  at  the  exchange  be- 
fore August  6th,  and  executing  a  transfer  of  your  ^tock.  in 
blank.''    Acting  upon  the  suggestion  in  the  letter,  he  caused  a 
transfer  of  his  stock  to  be  made  in  accordance  with  it,  and  after 
that  he  appears  to  have  considered  himself  aB  released  from  all 
liability  arising  fix>m  his  connection  with  the  corporation.    Bat 
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as  the  creditoTS  of  the  concern  did  not  accept  his  new  of  the 
effect  of  the  transaction^  he  was  made  a  party  to  this  euii,  in 
whicli  it  W3B  adjudged  that  he  was  not  released  from  liability  as 
a  stockholder^  and  that  he  should  pay  to  th<e  receiver  the  unpaid 
assessments  on  the  stock  he  subscribed  ^^^^  for.    Is  the  adjudi- 
cation in  accoirdance  with  the  law  applicable  to  the  controlling 
facts  of  the  case?    These,  as  found  by  the  master,  may  be  sum- 
marized thus:  1.  When  the  appellant  transferred  his  stock,  the 
corporation  was  insolvent;  2.  The  transfer  was  made  for  the  pur- 
pose of  escaping  liability  as  a  shareholder;  3.  It  was  not  entered 
on.  the  books  of  the  corporation,  and  there  was  no  designation  at 
any  tinoie  or  place  of  a  transferee;  4.  While  the  appellant  testi- 
fied that  the  treasurer  told  him  the  letter  of  July  28th  '^was  sent 
by  the  direction  of  the  board^''  and  'Hhat  the  transfer  of  the  stock 
in  hlank  would  be  a  release  of  all  claims  for  past  assessments/' 
no  actian  of  the  board  authorizing  the  issuance  of  the  letter,  or 
permitting  the  transfer  in  satisfaction  of  his  liability  as  a  share^ 
holder,  was  shown.    The  findings  of  the  master  appear  to  be  well 
snstedned  by  the  evidence,  and  the  accuracy  of  them  is  not  called 
in  question  by  any  specification  of  error.    It  seems  to  be  conceded 
that,  upon  the  facts  as  found  by  him,  the  appellant  is  not  re- 
leased from  liability  to  the  creditors,  but  it  is  claimed  that  his 
liahiUty  is  secondary  and  enforoeable  only  after  the  other  assets 
of  the  corporation,  including  the  balances  due  on  the  subscrip- 
tions of  the  shareholders  who  hare  not  executed  transfers  of  their 
stock  in  blank,  are  exhausted.    But  this  claim  manifestly  ignores 
the  equities  of  such  shareholders,  and  the  allowance  of  it  would 
constitute  a  discrimination  against  them  for  which  there  is  no 
warrant  in  the  charter  of  the  corporation,  or  in  the  law  aprplioable 
to  the  facts  of  the  case.    The  vice  of  the  appellant's  contention 
lies  in  the  assumption  that  his  relation  to  the  creditors  and  share- 
holders of  the  corporation  was  changed  by  the  tramsaction  we 
Imve  described,  while  the  fact  is,  that  their  rights  and  equities 
against  him  were  unaffected  by  it.    As  against  them,  the  trans- 
action did  not  constitute  a  valid  transfer  of  his  stock.    ''A  trans- 
fer of  shares  in  a  failing  corporation,  made  by  the  transferrer 
with  the  purpose  of  escaping  his  hahility  as  a  shareholder  to  a 
person,  who  from  any  cause  is  incapable  of  responding  in  respect 
to  BosBib.  liability,  is  roid  as  to  creditors  of  the  company,  and  as  to 
other  shareholders,  although,  as  between  the  transferrer  and  the 
transferee,  the  transfer  may  be  out  and  out":  Aultman's  Appeal, 
98  Pa.  St.  506.    The  appellant,  having  transferred  hie  stock  in 
blank  for  the  purpose  of  escaping  his  liabilities  as  a  shareholder. 
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and  lutTing  failed  to  designate  any  tansferee  of  it  cqpabk  of 
^^  responding  in  respect  to  sndi  liability  has  no  legal  or  eEpi" 
table  cause  to  complain  of  the  decree  appealed  from.  The  sped- 
fications  of  error  aare  oyemiled. 

Decree  af&rmed  and  appeal  disnuased  ai  the  costs  of  the 
appellant. 

OaRPOBATIONS-UNPAID  STOCK  SUBSCRIPTIONS— TRANB. 
PE>R  OF  STOOK.— A  bona  fide  transfer  of  stock  perfected  upon  tbe 
books  of  the  corporation,  if  requhred,  discharges  the  transferrer  finxo 
liability  to  the  corporation  or  its  creditors  for  InstaUments  and  calls 
thereafter  to  become  due:  Extended  note  to  Thompson  ▼.  Reno 
fiar.  Bank,  8  Am.  St  Rep.  830-883.  Bnt  it  is  clear  tluU  a  abaxe- 
bolder  cannot  relieve  himself  at  his  own  pleasure  from  li&'bllity 
either  to  the  corporation  or  to  Its  creditors  for  unpaid  sabscriptlons 
by  any  attempted  witiidrawal  from  the  company:  Elxtended  note  to 
Thompson  t.  Reno  Say.  Bank,  8  Am.  St  Rep.  8ZL 
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HIGHWAYS— OBSTRXJOTION.— A  raihroad  company  cannot  es- 
cape liability  for  damages  arising  from  its  erecting  and  maintaining 
a  fence  across  a  highway  on  tlie  ground  that  such  obstniction  Is  inci- 
dental to  raising  Its  roadbed  to  conform  to  a  grade  aiotborlzed  by 
municixMd  arrth<rrity,  if  the  work  of  raising  the  roadbed  Is  not  com- 
nwoced  for  more  than  two  years  after  the  fence  is  erected. 

NUISANOB.— PRIVATE  ACTION  for  a  public  nuisance  is 
maintainable  by  one  who  suffers  therefrom  some  particular  loss  or 
damage  beyond  that  suffered  by  him  in  common  with  all  otbers  af- 
fected by  the  nuisance.  Interference  with  a  common  rlgbt  does  not 
of  itself  afford  a  cause  of  action  by  an  Indlyldual,  but  special  or  par- 
ticular damage  consequent  on  the  interference  does. 

NU'ISANOB— PRIVATE  ACTION  FOR— SPBdAIi  DAMAGE. 
One  having  a  contract  for  hauling  a  large  amount  of  dirt  from  one 
side  of  a  railroad  to  the  otlver  sustains  special  damages  from  the 
unauthorized  obstruction  of  a  highway  by  the  raikoad  comi)any,  tc, 
by  reason  of  such  obstruction,  his  most  conyenient  way  for  hauling 
the  dirt  is  blocked,  and  his  work  is  retarded  and  his  profits  very 
much  lessened  by  being  thus  compelted  to  haul  the  dirt  over  a 
longer  route.  He  may  maintain  a  prlrate  action  to  reooyer  sndi 
damages. 

Trespass  to  recorer  daanages  oansed  1)7  tlie  cMmdion  of  a 
liigliway.    Judgment  for  pIaiirtd£F.    Defendant  appealed 

D.  W.  Sellens  and  T.  Hart,  Jr.,  for  tihe  appellanL 

T.  A.  Faliy,  for  the  appellee. 

•■^  McCOLLUM,  J.    The  defendant  company  contends  that, 
if  the  plaintiff  has  sustained  any  damage  by  reason  of  its  ereo- 
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tion  and  mainteiiaiice  of  the  fence  across  Tacony  road^  lie  muat 
^Tiave  recomse  to  the  city  for  compensation*^  for  it    This  con- 
tention appears  to  be  based  on  the  theory  that  the  obstruction 
complained  of  was  incident  to  the  work  of  radsing  its  roadbed 
to  conform  to  the  revision  of  grades  authorized  by  the  ordinance 
of  March  31^  1887,  and  that  for  damage  done  in  the  proper  per- 
formance of  such  worky  the  company  is  not  responsible.    But  it 
ifl  obvious  that  the  question  whether  the  oompany  or  dty  is  liable 
for  the  damage  caused  by  the  compan/s  elevation  of  its  roadbed 
in  accordance  with  the  revision  of  grades  is  not  in  this  case. 
The  •**  fence  was  erected  by  the  company  across  Tacony  road 
on  the  14th  of  December,  1891,  and  it  was  maintained  there  un- 
til the  latter  part  of  October,  1893,  when  the  compaoiy  removed 
it,  and  for  five  months  thereafter  the  public  used  the  highway  as 
it  had  done  before  the  erection  of  the  fence.    The  work  of  ele- 
vating the  company^s  roadbed  at  the  point  where  the  same  was 
crossed  by  the  Tacony  road  was  not  begun  until  April,  1894,  two 
yeaiB  and  three  months  after  the  erection  of  the  fence.    It  is 
obvious,  therefore,  that  the  obstruction  complained  of   in  this 
ease  had  no  connection  with  the  revision  of  grades  or  the  eleva- 
tion of  the  roadbed.    It  was  not  authorized  by  the  ordinance  of 
March  31,  1887,  nor  by  any  action  of  the  city  thereunder.    It 
was,  by  the  company's  own  confession  in  removing  it,  as  needless 
and  unwarranted  at  any  time  before  April,  1894,  as  it  would 
have  been  if  erected  at  any  time  before  December  14,  1891.    It 
was  clearly  an  unlawful  obstruction,  and  the  company's  liability 
for  the  damage  caused  by  it  is  not  affected  by  ''a  change  of  grade 
at  Princeton  and  Cottman  streets,"  nor  by  "the  revision  of  grades 
authorized  by  the  ordinance  of  March  31,  1887."    For  the  rea- 
sons above  stated,  the  case  in  hand  cannot  be  likened  to  the  case 
of  an  obstruction  caused  or  made  necessary  by  the  work  of  ele- 
vating the  roadbed  under  the  arrangement  between  the  company 
and  the  dty.    We  therefore  overrule  the  seoond,  third,  and 
fourth  specifications  of  error. 
.  The  important  question  in  the  case  is,  whether  the  plaintiff 
has  snetained  such  loss  or  damage  in  consequence  of  the  obstruc- 
tion of  the  highway  as  will  support  his  action  against  the  wrong- 
doer.   "A  private  action  for  a  public  nuisance  is  maintainable  by 
one  who  suffers  therefrom  some  particuar  loss  or  damage  beyond 
that  suffered  by  him  in  common  with  all  others  affected  by  the 
nuieanne.    Interference  with  a  oommoai  right  does  not  of  itself 
afford  a  cause  of  action  by  an  individual.     Special  or  particular 
damage  consequent  on  the  interference  does*    There  is  no  diffi- 
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ctilty  in  this  general  statement  of  the  rule  and  the  exoeptkm. 
It  is  supported  by  all  the  cases.  The  difficulty  is  in  tiie  appli- 
cation to  the  facta  of  the  cases  w^herein  the  role  has  been  in- 
yoked'':  16  Am.  ft  Eng.  Ency.  of  Law,  971.  The  Inisiness  of 
the  plaintiff  was  excavating  and  hauling  dirt  and  stone  for  grad- 
ing and  building  purpoees.  At  the  time  the  fence  was  erected 
across  Tacony  road,  he  had  contracts  with  different  parties  ^'^ 
for  hauling  at  least  five  thousand  loads  of  dirt  from  tiie  high 
ground  on  the  west  side  of  the  railrovfcd  to  fill  up  and  grade  the 
lots  on  the  low  ground  on  the  east  side  of  it,  and  was  actnslly 
engaged  in  hauling  the  same.  He  was  to  receive  under  his  con- 
tracts fifteen  cents  a  load  for  hauling  it  The  natural  route 
from  the  place  where  the  dirt  was  taken  to  the  place  of  deposit 
was  over  tiie  Tacony  road.  At  least  three  loads  of  dirt  could  he 
delivered  over  this  route  in  the  time  required  to  deliyer  (me 
load  over  the  route  the  plaintiff  was  compelled  to  take  after  the 
fence  was  erected.  It  was  w^orth  forty  cents  to  deHyer  a  load 
orer  the  latter  route,  while  fifteen  cents  was  sufficient  ccmipensa- 
tion  for  driivering  a  load  over  the  former.  It  is  dear,  there- 
fore, that  the  plaintiff  saffered  material  Ices  or  dcunage  by  reason 
of  the  obstruction  which  was  the  original  subject  of  oomplsinfc 
in  this  action. 

In  an  amended  statement  filed  on  the  13th  of  November,  1894^ 
the  plaintiff  aTcrred  that  a  gutter  in  fh)nt  of  his  property  for- 
merly conveyed  the  surface  water  into  a  wooden  conduit,  through 
which  it  flowed  into  a  ditch  on  the  west  aide  of  the  railroad 
tracks,  and  that  the  defendant  company,  after  the  erection  of  the 
fence,  willfully  and  negligently  permitted  the  eastern  end  of  said 
conduit,  at  its  junction  with  the  ditch  on  its  land,  to  become 
clogged  with  rubbish  and  dirt  which  prevented  the  free  passage 
of  the  water,  and  forced  it  back  upon  the  Tacony  road,  so  as  te 
form  a  stagnant  pool  in  front  of  his  premises,  which  inieifered 
with  access  to  the  same,  and  was  prejudicial  to  the  health  of  him^ 
self  and  family.  He  testified  on  the  trial  in  support  of  these 
averments,  and  was  corroborated  to  some  extent  by  other  wit- 
nesses. It  seems  to  us,  however,  that  the  testimony  in  r^ard  tf> 
the  stagnant  pool  and  its  effect  upon  the  plaintiff's  property  and 
the  health  of  himself  and  family  is  not  convincing  or  satisfae- 
tory.  It  is  noticeable  that  it  is  not  ayerred  in  the  amended  state- 
ment that  the  stagnant  pool  was  formed  before  the  roadbed  wtf 
raised,  and  that  the  testimony  of  Leonard  and  Saimdeis  indicates 
that  it  was  not.  But  as  there  is  no  specification  of  error  whidi 
calls  in  question  the  sufficiency  of  the  testimony  or  the  accnncj 
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of  the  instractioiiB  in  regard  to  it,  we  need  not  further  con- 
sider this  brandi  of  the  case. 

It  is  not  possible  to  reconcile  all  the  caaes  in  -which  the  ques- 
tion whether  a  prlTate  action  is  maintainable  for  a  loes  ooca- 
doned  ^^^  by  a  public  nuisance  has  been  oonsid^ed  and  passed 
upon.    In  England,  as  well  as  in  our  own  countiy^  the  decisions 
cm  this  point  are  conflietiiig.    The  loss  or  damage  which  is  ad- 
judged in  some  cases  to  be  special  and  to  authori2e  a  suit  by  i3ie 
injured  party  against  the  wrongdoer  is  held  in  other  cases  to 
f omifih  no  basis  for  a  private  action.    But  a  review  or  extended 
reference  to  the  dedsions  of  the  courts  of  other  states  or  of 
Knglaafid  is  not  deemed  necessary, because  the  case  in  hand  must  be 
determined  in  accordance  with  our  own  adjudicatixms,  and  these 
ive  think  fully  eustain  the  ruling  of  the  learned  court  below, 
SB&d  the  jud^ent  based  thereon.     In  Hughes  v.  Heiser,  1 
BimL  463,  2  Am.  Dec  459,  the  plaintiff  declared  that  he 
Ikad  prepared  rafts  with  intent   to   navigate   them   down   a 
river  .which  was  a  public  highway,  and  that  he  did  navigate 
ihem   until  he  came  to  a  dam  erected  by  the   defendant^  by 
nehioh  he  was  prevented  from  passing  down  the  river  with 
his  mfts.     It  was  held  that  special   damage   was  shown,  and 
his  action  for  it  was  sustained.    To  the  same  effect  is  Powers  v. 
Iriidi,  23  Mieh.  429.    In  Dudley  v.  Kennedy,  63  Me.  465,  ''Be- 
ing prevented  from  fulfilling  a  transportation  oontract  beoause  of 
an  obstruction  of  a  navigable  river  by  a  boom,  was  deemed  suffi- 
cient special  damage'*  to  support  the  suit.    In  Pittsburg  v.  Scott, 
1  Pa.  St.  309,  Duquesne  Way  wbib  obstructed  by  the  defendant 
and  the  plaintiff  (the  city  of  Fittaburg)  claimed,  inter  alia,  that  it 
'was  obliged  by  reason  of  the  obstruetion  to  haul  by  a  circuitous 
route  the  stones,  dirt,  and  other  material  required  in  repairing 
the  public  wharf  along  Allegheny  river,  between  said  way  and 
said  river.    The  plaintiff  also  claimed  thaft  its  revenue  from  the 
wharf  was  greatly  diminished  by  the  obstruction,  and  that  the 
defendant  prevented  its  wharfmast^r  from  collecting  tolls.    It 
was  held  that  the  action  w^as  maintainable  en  either  ground. 
It  was  also  held  that  it  was  immaterial,  so  far  as  ifhe  right  of  ac- 
tion was  concerned,  whether  there  was  a  total  or  partial  obstmc- 
tion  of  the  way.    Pitteburg  v.  Scott,  1  Pa.  Si  309,  was  approved 
and  followed  in  Brown  v.  Watson,  47  Me.  161,  74  Am.  Dec.  482, 
and  cited  with  Hughes  v.  Heiser,  1  Bimi.  463,  2  Am.  Dec.  459,  by 
Sharswood,  J.,  in  Pennsylvania  etc.  Land  Co.  v.  Graham,  63  Pa. 
St  290;  3  Am.  Eep.  549.    N*o  decision  of  this  court  has  been 
brought  to  our  notice  whioh  overrules  or  qualifies  either  of  the 
FennsylTama  cases  we  have  cited  as  applicable  to  the  case  in 
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hand.    It  is  said  that  Heffner  v.  Commonwealtli,  28  Pa.  St 
108,  and  Gold  y.  Philadelphia,  115  Pa.  SI  184,  axe  in  conffiet 
with  them.    The  former  was  an  application  for  a  writ  cf  msn- 
damna  to  compel  the  town  canncil  of  the  borough  of  Pottsrille 
to  open  a  public  alley.    The  relator,  in  his  petition  for  the  wet, 
alleged  inter  alia  that  the  opening  of  the  alley  woold  greatly  en- 
hance the  value  of  his  property.    An  answer  was  filed  to  the 
petition,  and  the  relator  demurred  to  it    Judgment  was  entered 
on  the  demurrer  by  the  court  below,  in  fayor  of  the  relstor,  and 
from  the  judgment  so  entered  an  appeal  was  taken  to  this  oou% 
where  the  judgment  was  reversed  in  an  oj^nion  by  Woodward,  J^ 
who  said  that  the  relator  had'^o  more  right  to  call  on  the  munic-' 
ipal  authorities  to  open  an  alley  to  put  money  into  his  pocket  thin 
he  would  have  to  require  them  to  build  him  a  house.^'     The  lat- 
ter was  a  case  in  which  an  innkeeper,  ''a  tenant  nnder  a  lease  from 
year  to  year  of  the  premises,*'  alleged  that  her  business  had  de- 
clined in  oonsequence  of  the  neglect  of  the  dty  to  keep  a  certain 
street  in  repair.    It  was  held  that  she  oould  not  recoyer.    Mr. 
Justice  Pazson,  in  delivering  the  opinion  of  the  court)  said:  'fit  is 
significaoit  that  no  Pennsylvania  case  has  been  oalled  to  onr  atten- 
tion, nor  am  I  ftware  of  any,  in  which  a  reoovery  has  been  sos- 
taJned  under  similar  circumstances.    Nor  must  we  be  misled  by 
cases  referring  to  business  or  trading  corporations.    They  difo 
from  municipal  corporations  in  this,  that  the  former  are  organised 
for  private  purposes  and  for  gain;  whilst  municipal  oorponitiMifi 
are  organized  solely  for  the  general  good  of  the  people.    When 
a  duty  is  imposed  upon  a  municipal  corporaijon  for  the  benefit  of 
the  public,  no  consideration  or  benefit  is  received  by  such  munici- 
pality, as  in  the  case  of  a  trading  corporation,  hence  no  implica- 
tion arises  of  liability  to  the  individual  citizen  for  any  injiuyhe  has 
suffered  in  common  with  other  citizens,  resulting  from  a  n^ect 
of  such  duty.    To  sustain  a  contrary  doctrine  woold  be  disastrous 
to  municipalities,  and  consequently  to  the  general  public    If  we 
once  throw  open  the  door  to  a  recoTery  in  such  oases,  how  are  we 
to  measure  the  extent  to  which  a  public  highway  may  be  out  of 
repair  to  entitle  owners  of  property  abutting  thereon  to  reoover 
damages?    The  case  of  Pennsylvania  B.  B.  Co.'s  Appeal,  128 
Pa.  St.  509,  dted  by  the  pladntifF,  has  no  application,  for  tiie  rea- 
son that  it  arose  between  a  private  oorpoivtion  and  a  citizen. 
The  former  was  attempting  to  lay  a  switch  in  *^  frcnt  of  the 
plaintiff's  propei'ty,  having,  as  this  court  held,  no  autlioiity  to  do 
so.    The  plaintiff  claimed  and  proved  a  special  injury,  and  the 
company  was  enjoined.''    It  is  evident  from  the  above  extrut 
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<ram  the  opinion  in  (Sold  y.  Philadelphia^  115  Pa.  St  184,  that 
tjie  oouit  did  not  regard  the  ease  then  under  oonaidevalion  aa 
like  any  Pennsylvania  case  in  nf hieh  an  action  for  damages  csnsed 
by  A  public  nuisance  had  been  sustained. 

We  conclude  from  the  evidence  in  the  case  before  us,  and 
from  the  decisions  of  this  court  applicable  to  it,  that  the  plaintiff 
fiiiffered  specia:l  injury  by  reason  of  tJie  erection  and  maintenance 
of  the  fence  across  Tacony  road,  and  that  he  was  entitled  to 
oompensation  for  it  in  this  action.  The  first  specification  of  error 
IB  overmled. 

Judgment  affirmed. 

NUISANCE— PUBLTO-PRIVATB  ACTION  FOR.— One  who  sas- 
tains,  by  reason  of  a  public  nuisance,  a  speciai  damage,  different 
from  tbat  which  Is  common  to  all,  may  maintain  an  action  for  such 
4liimage,  thoafi^h  there  are  others  Injured  to  the  same  extent  as  he: 
'Wylle  V.  BIwood,  134  IlL  281;  23  Am.  St.  Rep.  678,  and  note.  Before 
a.  private  person  can  sustain  an  actkm  for  a  public  nuisance,  he  must 
Bbow  that  the  damage  suffered  by  him  differs  from  that  suffered  by 
the  puUIc  In  kind  as  well  as  In  degree:  Zettel  v.  West  Bend,  79  Wis. 
816;  24  AoL  8t  Rep.  71B,  and  note  with  the  cases  collected. 
Bi,  Rar«  Vol.  La-fS 


OASES 


SUPBEME   COURT 


WEST  VIRGINIA^ 


Bbbrt  v.  .Wigdman. 

[40  W»r  VZBGINXA,  ai] 

FABTIES,  DSFBOT  OF.— The  administrator  of  a  deceased  hos- 
band,  where  there  are  no  debts,  and  no  relief  is  son^pht  asainat  the 
personal  estate,  is  not  a  necessary  paa*ty  to  a  suit  by  the  wife  of 
the  deceased  to  coiqpel  a  conveyance  to  her  of  lands  standins  in  his 
name  at  his  death,  but  whtoh  she  dalma  were  purchased  with  her 
moneys,  and  held  in  trust  for  her. 

HUSBAND  AND  WIFB,  TRU«T  RESUI/TINO  IN  HBR  FA- 
YOB.— When  a  husband  buys  property  with  his  wife's  nMmeyt  tak* 
Ing  a  conyeyance  In  his  own  name,  there  arises  a  resulting  tmst  hi 
her  favor,  unless  a  dlfTerent  intention  on  her  part  is  shown.  The 
bwden  of  proof  is  on  him  to  show  that  she  intended  a  gift 

HUSBAND  AND  WIFB,  PRESUMPTION  OF  GIFT.— The  f^ct 
that  a  conveyance  of  land  is  taken  in  the  name  of  a  husband*  the 
purchase  money  tor  which  was  furnished  by  his  wife,  does  not 
create  the  presumption  of  a  gift  from  her  to  him. 

TRUST,  BESUiyriNG,  LiACHBS  IN  ASSERTING.— A  wife  ii 
not  precluded,  after  the  death  of  her  husband,  from  maintaining  a 
ault  to  enforce  a  resulting  trust  in  her  favKnr  to  lands  purchaied 
with  her  moneys,  by  the  fact  thait  the  purchase  waa  made,  and  the 
conveyance  taken,  twenty-five  years  before  his  death,  if  they,  during 
all  that  time,  lived  upon  the  land  as  their  common  home,  and  he 
also  admitted  her  ownership  thereof. 

COSTS  IN  EQUITY.— Parties  who  resist  a  suit  to  have  a  in- 
sulting trust  enforced  in  favor  of  a  widow  out  of  lands  standing  in 
the  name  of  her  deceased  husband,  but  which  she  daima  were  p.<iid 
for  ont  of  her  serrate  i«tate,  ought  not  to  be  excused  from  the 
payment  of  the  cofirts  of  suit,  if  a  decree  is  entered  against  them 
after  a  defense  Interposed  by  them  making  necessary  a  trial  and  tiie 
expenditure  of  money. 

Joseph  Moreland^  for  the  appeUants. 

P.  J.  Crogan^  for  £he  appellee. 
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^  DENT,  J.  At  July  rules  1891,  in  the  derFs  office  of  the 
circuit  court  of  Preston  counly,  Helen  A.  Beiry,  plaintiff^  filed 
her  bill  in  cliAncery  against  Caroline  Wiedman,  S.  A.  litman, 
Carl  Idtman,  and  Mrs.  A.  J.  Morris,  lieirB  of  her  husband,  Oliyer 
Berry,  deceased,  to  compel  a  oonveyance  to  her  of  the  legal  title 
to  a  certain  house  and  lot  situated  in  Evansyille,  in  said  county* 
She  alleges  that  the  lot  was  originally  purchased  and  paid  for 
with  money  advanced  to  her  by  her  father,  but  thut  the  deed  was 
made  to  her  husband;  that  he  always  recognized  the  property  as 
hers;  and  that  she,  with  this  understanding,  during  the  years 
1887^  1888,  and  1889,  built  thereon,  with  her  sepaiute  funds,  a 
house  costing  more  than  the  property  would  sell  for.  After  her 
husband's  death,  which  occurred  in  the  year  1891,  his  heirs  set 
up  claim  to  the  ownership  of  the  property,  and  thereupon  she 
brought  her  suit  to  compel  a  conveyance  of  the  legal  title.  On 
the  fourteenth  ^^  day  of  September,  1891,  the  defendants  ap- 
peared, and  filed  a  joint  answer,  in  which  they  denied  the  plain- 
tiff's ownership  of  the  property,  or  that  she  had  inyested  any 
money  in  building  the  house  thereon,  but  claimed  that  the  whole 
pfToperty  was  bought  and  improved  by  Oliver  Berry,  deceased,  out 
of  his  own  funds.  To  this  answer  a  general  replication  was  en- 
tered, and  the  parties  went  to  proof.  On  the  first  day  of  April, 
1893,  the  circuit  court  entered  a  decree  in  favor  of  plaintiff,  from 
which  the  defendants  have  appealed,  and  now  here  assign  numer- 
ous errors. 

1.  Want  of  proper  parties;  that  the  administrator  of  the  per- 
sonal pstate  of  Oliver  Berry  should  have  been  made  a  party.  There 
were  no  debts,  and  no  decree  was  sought  against  the  personal  es- 
tate, and  therefore  the  administrator  was  not  a  necessary  party. 

As  to  the  wife  of  A.  J.  Morris,  she  appears  to  have  been  prop- 
erly summoned  as  Mrs.  A.  J.  Morris,  and  she  was  before  the  court 
in  her  husband's  name,  and  no  objection  to  this  was  made  in  the 
court  below;  but  the  .answer  is  filed  for  all  the  defendants,  deny- 
ing the  plaintiff's  equity,  and  this  court  will  not  now  permit  the 
husband,  who  was  not  summoned  in  the  case,  to  come  in  here, 
after  a  fair  hearing,  without  objection,  on  the  merits,  and  say  that 
it  was  his,  and  not  his  wife's,  answer  that  was  filed.  Courts  of 
equity  will  not  permit  themselves  to  be  trified  with  in  this  way. 
According  to  the  rule  laid  down  by  this  court  in  the  case  of  Bader 
T.  Neal,  13  W.  Ya.  373,  the  husband  was  not  a  necessary  party. 

It  does  not  affirmatively  appear  that  Isaac  Lrtman  was  a  neces- 
sary party,  as  there  is  nothing  in  the  case  to  show  that  he  has  any 
interest  in  the  subject  matter  of  the  litigation,  and  unless  the 
error  affirmatively  appear,  the  decree  will  not  be  rerersed. 
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The  next  four  aflsignmeDU  of  error  relate  to  the  merits.  The 
f  roof  on  the  part  of  the  plaintiff  clearly  establishes  the  following 
t>  be  the  facts:  That  in  January,  1866^  the  plaintiff  and  Oliya 
Berry,  deceased,  were  married;  that  shortly  prior  to  their  mar- 
riage he  had  bargained  for  the  property  in  controversy,  but  h^ 
mot  paid  for  the  same,  or  obtained  the  deed  therefor;  that  after 
the  marriage,  plaintiff's  father,  as  '^  an  advancement  to  her, 
lumished  the  money  to  pay  for  the  property^  and  the  deed  was 
Ihen  taken  in  the  name  of  the  husband;  that  from  time  to  time 
she  received  other  funds  from  her  father's  estate,  amounting  in  the 
aggregate  to  about  eight  thousand  dollars;  that  in  the  years  1837, 
1888,  and  1889,  with  her  separate  funds,  she  erected  a  dwelling- 
liouse  on  the  property,  at  an  expense  of  from  one  thousand  dol- 
lus  to  fifteen  hundred  dollars;  that  the  lot  on  which  this  was 
erected  was  a  small  portion  of  the  original  property,  worth  aboat 
one  hundred  dollars,  the  residue  having  been  sold;  that  the  hus- 
band and  wife  had  lived  in  peace  together  from  the  time  of  their 
marriage,  in  January,  1866,  up  until  his  death,  March  18^  1891, 
ever  twenty-five  years;  and  that  he  continually  recognized  the 
property  in  controversy  to  be  the  property  of  his  wife,  and  had  no 
estate  at  the  time  of  his  d'eath. 

To  contradict  this  state  of  affairs,  the  defendants  show  that 
Oliver  Berry  received  about  one  thousand  dollars  from  his  fathers 
•state  prior  to  his  marriage  with  plaintiff;  that  he  was  a  fmgBl 
and  industrious  man,  and  should  have  been,  and  wsb  generally 
tonsidercd,  worth  a  large  sum  of  money,  to  wit,  something  like  six 
thousand  dollars,  at  the  time  of  his  death;  and  that  he  abd  his 
wife  lived  unhappily  together,  she  being  overbearing  to  him* 
and  treating  him  cruelly. 

Defendants'  evidence  is  founded  on  mere  matter  of  hearsay  and 
supposition,  and  it  seems  to  me  that  it  clearly  appears  from  this 
case,  taken  as  a  whole,  that  what  little  estate  OUver  Berry  had 
at  the  time  of  his  marriage  was  expended  in  payment  of  debto^  or 
used  in  the  support  of  his  family;  that  the  fortune  that  ho  was 
•opposed  to  have  was  really  the  money,  and  the  increase  there- 
of, received  by  his  wife  from  her  father's  estate;  and  that,  out- 
side of  her  means  thus  received,  he  never  was  worth  anything  on 
lis  own  account  All  this  he  had  a  right,  even  prior  to  the  code 
$t  1868,  to  recognize  and  treat  as  her  property,  when  the  same 
was  not  used  in  any  manner  to  defeat  the  rights  of  his  creditors. 
The  decisions  referred  to  by  defendants'  counsel  in  his  exhaustive 
Irief  were  in  cases  where  the  rights  of  creditors  were  involved. 
A  very  different  rule  prevails  where  there  is  no  ^  guch  contro- 
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TCiey,  but  it  is  merelj  a  litigation  between  the  wife  and  the  col- 
lateral hedia  of  the  deceased  husband.  So  far  aa  the  latter  are  con- 
cerned, the  (husband  has  the  right  to  giTe  his  ynie  his  property^ 
bis  time,  bis  labor  and  skilly  and  they  have  no  reason  to  com- 
plain. They  are  only  entitled  to  receive  such  estate  as  righir 
fully  belonged  to  the  husband,  and  was  undisposed  of  at  the  tima 
of  his  death.  In  morals,  a  wife  who  has  lived  with  her  husband 
for  twenty-five  years  has  a  far  superior  right  to  collateral  heirs^ 
wbose  right  of  inheritance  is  merely  a  legal  provision,  through 
want  of  direct  heirs,  and  contains  within  it  no  moral  obligation. 
It  is  true,  the  defendants  charge  that  they  did  not  live  happily 
together.  The  proof  does  not  sustain  this  charge,  and,  if  it  did^ 
such  a  fact  would  have  little  to  do  with  determining  tbe  status 
of  the  property  in  controversy.  The  husband  and  wife  sometimes 
did  not  perfectly  agree,  but  this  is  not  uncommon.  On  the  con- 
trary^ it  is  rather  the  rule  than  the  exception,  because  married 
people  generally  consider  they  have  a  proprietorship  in  each 
other;  and  therefore,  if  they  do  sometimes  express  their  differ- 
ences in  language  too  severe  or  harsh,  it  is  a  matter  entirely  with- 
in and  between  themselves,  and  with  which  the  public  at  large 
have  nothing  to  do.  Affections  sometimes  must  be  lacerated,  be- 
fore they  wUl  knit  together  properly  and  form  two  souls  into  on& 
Su(^  difficulties  are  always  magnified  and  exaggerated  by  repeti- 
tion. The  only  question  here  is,  whether  the  plaintiff  has  shown 
a  legal  right  to  the  property  in  controversy.  *TVhen  a  husband 
buys  property  with  his  wife^s  money  in  his  own  name,  thera 
arises  a  resulting  trust  in  her  favor"  (14  Am.  ft  Eng.  Ency.  of 
Law,  sec.  17,  p.  680;  1  Perry  on  Trusts,  sec.  127),  unless  a  dif- 
ferent intention  on  her  part  is  shown;  and  the  burden  ol  proof 
is  on  the  husband  to  show  she  intended  a  gift  to  him,  which  is, 
however,  prima  facie  established  by  proof  of  ber  knowledge  and 
consent^':  14  Am.  &  Eng.  Ency.  of  Law,  sec.  17,  p.  680.  The 
fact  tiiat  the  deed  of  the  lands  was  made  to  the  husband,  in  the 
absence  of  proof  that  it  was  made  so  by  the  wife's  direction,  con- 
sent, or  knowledge,  is  no  evidence  of  such  gift,  and  warrants  n^ 
presumption  against  the  wife's  interest:  Wales  v.  Newbould,  % 
Mich.  45.  In  the  case  of  **  Pusey  v.  Gardner,  21  W.  Va.  470, 
this  court  held  that  "courts  will  not  enforce  a  resulting  trust^ 
after  a  great  length  of  time,  or  laches  on  the  part  of  the  sup- 
posed cestui  que  trust.  Lapse  of  time,  when  not  a  statutory  bar, 
operates  in  equity  as  evidence  of  assent,  acquiescence,  or  waiver: 
Approved  in  Smith  v.  Turley,  32  W.  Ya.  14.    Lapse  of  tim«,  aa 


870  Berry  v.  Wiedmaw.  [W.  Virginia, 

an  eqmta})Ie  bar,  only  raises  a  presumption,  whioih  may  1)6  nbut- 
ted.  "Courts  will  not  enforce  a  resulting  trust  after  a  great  lapse 
of  time,  or  laches  on  the  part  of  the  suppoeed  cestui  que  trust,  es- 
pecially when  it  appears  that  the  supposed  nominal  purchaser 
haa  occupied  and  enjoyed  the  estate.  But  if  the  trust  is  ad- 
mitted, and  there  has  been  no  adverse  holding,  lapse  of  time  is 
no  bar;  and  laches  will  not  be  allowed  to  avail  as  a  defense,  where 
fraud  1ms  been  practiced  on  the  cestui  to  keep  her  in  ignorance 
of  her  rights  until  just  before  filing  the  bill.  Any  ezcime  for  de- 
lay that  takes  hold  of  the  conscience  of  the  chancellor,  and  makes 
it  inequitable  to  interpose  the  bar  is  sufS.cient'':  1  Perry  on 
TniHts,  sec.  141.  And  in  the  case  of  Cranmer  v.  MeSurords,  M 
W.  Va.  595  (fifth  point  of  syllabus),  this  court  propounded  the 
law  as  follows:  'TVTiile  ignorance  of  law  will  not  prevent  the  oper- 
ation of  a  Statute  of  limitations,  the  rule  is  different  in  equi^— 
a  court  of  oonscienee.  In  such  court,  moral  aa  well  as  legal 
grounds  may  be  considered,  and  a  satisfactory  moral  accuse  may 
be  entertained,  a'though  it  result  from  ignorairce  of  hevrJ^ 

A  long  period  of  time  had  elapsed  from  the  making  of  the 
deed  until  this  suit  was  instituted,  to  wit,  upward  of  twenty-five 
years — sufficient,  ordinarily,  to  bar  a  proceeding  of  this  kind. 
But  during  all  this  time  the  plaintiff  and  husband  occupied  the 
property  as  their  common  home;  he,  as  far  as  the  evidence  dis- 
closes, always  admitting,  in  her  presence,  her  owneiship.  While 
under  a  fiction  of  law,  her  possession  was  his,  yet  he  had  no  ad- 
verse holding  to  her;  and  equity  has  little  regard  for  mere  fic- 
tions of  law,  but  always  looks  at  the  facts  and  drcumstanDBS  as 
they  really  exist.  Even  according  to  the  evidence  of  defend- 
ants* witnesses,  "she  vas  lord  of  all  she  surveyed.**  "There  was 
none  her  right  to  dispute,'*  in  eo  far  as  the  property  in  contro- 
versy was  concerned.  Even  if  he  did  sometimes  assert  an  owner- 
ship in  the  ^*  property  in  her  absence,  he  never  did  so  in  her 
presence,  nor  to  any  witnesses  who  would  be  likely  to  inform 
her  of  his  claim;  and  such  conduct  on  his  part  would  only  tend 
to  show  that  he  was  attempting  to  deceive  her  as  to  the  true  legal 
condition  of  the  property,  lull  her  into  a  state  of  security,  and 
perpetrate  a  fraud  upon  her.  A  wife's  knowledge  ocf  law  has 
always  been  recognized  as  limited,  and  therefore  a  court  of  equity 
vigilantly  looks  after  her  interests  with  tender  solicitude-  It  is 
dearly  establirfied,  beyond  dispute  or  question,  that  her  money 
built  the  dwelling-house.  Many  of  the  receipts  filed  Aow  on 
their  face  that  they  were  taken  by  the  husband  in  her  name,  and 
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lie  admitted  to  seveial  witnesses,  not  only  that  she  baUt  the  prop- 
erty, but  that  it  belonged  to  her.  His  admissions  axe  proper  eYi« 
denoe  against,  but  not  in  favor  of,  bis  heirs. 

The  oonnsel  insist  that  the  administiution  accouoit  should  have 
been  settled,  to  ascertain  whether  he  had  not  repaid  her  for  the 
investments  in  the  property.  There  was  nothing  of  this  kind 
alleged  in  the  pleadings,  and  there  is  no  evidence  that  she  ever 
received  one  dollar  of  his  estate.  On  the  contrary,  the  evidence 
tenda  to  ^ow  that  he  was  supported  and  cared  for  by  her  out  of 
her  eepaarate  property — the  only  source  of  income  for  many  years 
prior  to  his  death. 

The  legal  evidence  in  this  case  yastly  preponderates  in  faror  of 
plaintiff,  and  establishes  beyond  dispute  her  moral  and  equitable 
liglit  to  the  property  in  controversy;  and  therefore  the  circuit 
court  permitted  no  arror  in  compelling  a  conveyance  of  the  legal 
title  to  her  by  the  defendants,  and,  on  their  failure,  by  a  commis- 
rioner  appointed  for  the  purpose. 

As  to  the  question  of  costs,  if  no  defense  had  been  made,  or  no 
resistance  of  the  plaintiff's  rights  undertaken,  there  might  have 
been  some  justice  in  the  claim  that  the  defendants  should  not 
pay  costs.  But  when  parties  make  a  rigid  defense,  and  compel 
the  expenditure  of  time,  money,  and  the  examination  of  witnesses, 
to  secure  their  defeat,  they  ought  not  to- expect  to  escape  the  pay- 
ment of  imnecessary  costs  occasioned  by  their  own  conduct.  The 
decree  is  affirmed. 


HUfiBAND  AND  WIFE-RESULTING  TRUST  ARI<SES  IN 
PATOR  OF  WIFE  WHEN.— If  a  farm  is  purchased  for  a  wife  wltli 
ber  money,  upon  an  understanding  between  ber  and  ber  bosband 
tbajt  she  sb&U  receiye  title  to  It,  and  the  deed  Is  by  mistake  made  to 
him  without  her  knowledge,  there  Is  raised  a  resulting  trust  in 
faror  of  tbe  wife,  and  the  hu£A>ana  becomes  a  trustee  of  the  legal 
tHle  flor  ber:  Miller  ▼.  Baker,  106  Pa.  St  414;  46  Am.  St  Rep.  680, 
and  note  wltb  the  cases  collected;  Grantham  ▼.  Grantham,  84  S.  O. 
604;  27  Am.  St  Rep.  S39.  and  note.  See,  also,  the  note  to  Beecber  y. 
Wilson,  10  Am.  St  Rep.  888. 

HUSBAND  AND  WIFE-PRESUMPTION  OF  GIFT  TO  HUS- 
BAND.—The  presumption  when  a  husband  receives  money  from 
bis  wife  and  uses  it  in  the  purchase  of  property  In  bis  own  name, 
Is  that  she  Intended  to  (give  and  not  to  kmn  it  to  blm:  Beecher  r. 
Wilson,  84  Ta.  813;  10  Am.  St  Rep.  883,  and  note.  If  permaneu't 
securitiee,  purchased  with  the  money  of  a  wife,  are  placed  in  the 
name  of  ber  husband  with  ber  assent,  she  will  be  presumed  to 
have  Intended  them  to  be  his  property;  but  shares  of  stock  so  pur- 
chased and  marked  on  the  back  with  ber  initials  are  presumed  to 
belong  to  her  estate:  Springfield  Inst  for  Sayings  y.  Copeland,  100 
Mass.  880;  89  Am.  St  Rep.  489,  and  note. 

HUSBAND  AND  WIFE— RESUI/TINO  TRUST— LACHES.— A 
wife  whose  husband  purcbases  land  with  her  money  and  takes  the 
title  in  bis  name  without  her  knowledge  or  consent,  and  who  resides 
on  the  land  with  him,  occupying  It  as  their  bomestead  untU  bis 
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deatb,  tome  twenty  years  after  she  knows  tlutt  the  tUle  waa  takea 
In  his  name,  but  withou't  his  ever  asserting  aaiy  hostile  rigbt  In  4» 
land,  and  with  his  constaotly  admitting  her  equitable  right  thereto, 
la  not  gnilty  of  Uichcs  so  as  to  defeat  her  action  broiight  a^salnat  her 
hnslmnd's  heirs,  soon  after  his  death,  to  enforce  a  resulting  trust 
in  her  £aTor  in  such  laikd:  Fawoett  ▼.  Fawcett,  85  Wis.  832;  39  Am. 
8t.  Bep.  SM.  See,  also,  the  note  to  B^  y.  Hudson,  2  Aid.  St  Bcyu 
79a 


Clifton  t;.  Montagub. 

[40  Wbt  Vnoniu,  207.] 

liBUSB,  BBTOPPESL  TO  DBINY  THAT  THB  PROPBBTY  IS 
AS  DBSOBIBE/D  THERBIN.— If  a  lease  is  made  <j€  certain  premlsi^ 
described  by  name,  no«eth«r  with  all  the  appuftenaaces  thereto  be- 
longing, including  six  salt  wells,"  and  the  lessee  was  scquainted 
with  The  premises  when  he  acoeipted  the  lease,  he  is  estopped  from 
denying  tliat  they  contained  six  satt  wells.  Therefore,  he  cannot 
maintain  an  action  for  damages  against  his  lessor  on  the  ground  that 
th^ne  were  but  five  such  wells. 

liANDLOBD  AND  TBiNANT.— THDRB  IS  NO  IMPMED 
WARRANTY  by  a  lessor  of  the  fitness  of  the  premises  for  the  pur- 
poses for  wihlch  they  are  leased.  Hence,  one  receiying  a  lease  of 
prremlses,  including  six  salt  wells,  cannot  maintain  an  action  against 
his  lessor  to  reeorer  damages  arising  from  th^  wells  or  premises  not 
being  in  a  fit  condition  for  the  production  of  salt. 

LANDLORD  AND  TB>NANT— REPAIRS.— In  the  absence  of  an 
express  coyenant  on  the  part  of  a  lessor,  he  cannot  be  held  answer- 
able for  T^airs  made  by  the  tenant  of  the  leased  premises. 

IiANDIX>RiD  AND  TENANT  —  IMPIilED  0OVBNANT8.- 
Though  a  lease  deecribA  the  property  leased  as  the  "Bedford  Salt 
Furnace  Property,"  including  six  salt  weUs,  with  the  right  to  mine 
ooal  to  run  sudh  furnace,  there  is  no  covenant  Implied  that  the 
wells  have  any  particular  fitness  for  the  purpose  of  supplying  salt 
water  for  the  use  of  the  furnace,  nor  th»t  such  wells  are  in  a  state 
of  repair  fitting  them  for  the  purpose  for  which  they  were  designed. 

LiBASE,  PAROL  UNDERSTANDING.— A  lessee,  in  an  action 
of  covenant,  ds  confined  to  the  t^fms  of  his  written  lease,  and  can- 
not recover  upon  an  oral  understanding  existing  contemporaneoubly 
with  Its  execution. 

LANDLORD  AND  TENANT.— THB  MAXIM  OP  QAVBAT 
EMPTOR  applies  between  lessor  and  lessee;  and  it  is  for  the  latter 
to  make  the  examination  necessary  to  determine  whether  tihe  prem- 
ises are  sufficient,  and  are  adapted  to  the  purposes  for  which  they 
are  leased. 

MaJcolm  Jaclrson,  Tomlinson  ft  Wil^,  and  Chas.  £L  Hogg^ 
lor  tine  plaintiff  in  error. 

John  IT.  Myers,  for  the  defendant  in  error. 

•^  ENGLISH,  J.  This  was  an  action  of  oovenant  Immglit  in 
the  ciiKmit  court  of  Mason  county  by  George  Clifton  against  T.  0. 
Montague.  The  action  was  predicated  upon  a  lease  exectvted  by 
iaad  T.  G.  Montague  to  said  George  Clilton  and  W.  H.  CaTan, 
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dated  Angoat  23, 1890,  whereby,  in  conaideinition  of  ^^  the  reiit» 
and  coyeDants  fherem  contained,  the  «aid  T.  O.  Montagae  leeBed 
unto  said  Clifton  and  Cavan,  for  the  period  of  three  yeeis  from 
that  date^  the  premises  known  as  the  ^'Bedford  Salt  Furnace  Prop- 
erty/' together  with  all  the  appurtenances  thereto  belonging,  in- 
cluding Biz  salt  wells,  tools  and  fixtures  of  the  same,  and  the 
buildings  of  the  party  of  the  first  part  located  thereon,  situated 
in  and  near  the  Tillage  of  Clifton,  Mason  county.  West  Virginia^ 
with  the  right  to  mine  ooeSL  in  the  maimer  therein  prescribed,  to 
run  said  furnace,  etc.,  upon  the  oonsideraitions  and  limitatiLona 
Uierein  set  forth. 

The  plaintiff,  in  his  declaration,  ayerred  that  the  defendant, 
by  said  lease,  for  himself,  impliedly  and  by  apeiation  of  law,  did 
GOTenant  with  the  said  George  Clifton  and  W.  H.  Caran  that 
said  premises  and  property  included  six  salt  wells,  as  in  the  said 
deed  specified,  suitable  for  pumping  brine  therefrom  and  supply- 
ing the  same  to  said  furnace  in  the  manufacture  of  salt  on  said 
premises,  and  that  the  defendant  had  not  performed,  fulfilled, 
and  kept  the  covenants  contained  in  said  deed  aooording  to  the 
tenor  and  effect,  true  intent  and  meaning  thereof,  in  this,  that 
there  were  not  six  salt  wells  on  said  premises  as  called  for  in  said 
deed,  suitable  and  proper  for  pumping  brine  therefrom  and  sup- 
plying brine  to  said  furnace  for  the  manufacture  and  sale  of  salt, 
but  that  there  were  only  five  salt  wells  on  said  premises  suitable 
for  pumping  brine  therefrom  and  supplying  biine  to  said  furnace 
in  the  manu&cture  and  sale  of  salt. 

On  the  tenth  day  of  February,  1893,  the  defendant  cfraved 
oyer  of  the  lease,  and  demurred  to  the  plaintiff's  declaration, 
which  demurrer  was  overruled,  and  thereupon  the  defendant 
pleaded  covenants  performed  and  covenants  not  broken^  and  issue 
was  thereon  joined.  On  the  eighth  day  of  May,  1893,  the 
plaintiff  was  allowed  to  amend  his  declaration  at  bar  by  in- 
sorting  an  additional  connt,  in  which  coxmt  the  breach  waa 
allied  as  follows:  ^^And  plaintiff  avers  that,  after  said  lease 
had  been  made  and  entered  into  as  aforesaid,  the  said  defiend- 
ant,  through  his  agent  and  employes,  continued  to  Work  on 
said  well  in  the  act  of  putting  it  in  proper  order  and  repair 
for  some  time  thereafter,  but  said  defendant  failed  and  ^^* 
refused  to  finish  the  work  of  repairing  said  well;  and  by  the 
negligence  of  his  (defendanVs)  agents  and  employes,  while  said 
repairs  were  in  progress,  said  well  was  rendered  wholly  worth- 
less and  made  incapable  of  use  by  said  lessees,  Clifton  and 
Oavan^  and  said  well  was  practically  destroyed,  leaving  in  effect 
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but  fi?e  Btlt  weDs  on  said  premises;  and  by  reason  of  said  ne^- 
gence  of  the  said  defendant^  throagh  his  agent  and  employ^B,  ia 
working  on  said  well  as  af  oresaid,  said  well  was  ao  much  injoied 
and  impaired  as  not  to  be  praetioally  susceptible  of  being  put  in 
proper  and  suitable  condition  for  nse  in  connection  wiHi  sdt 
furnaces.  And  plaintiff  avets  that  the  defendant,  in  thus  hold- 
ing out  to  Clifton  and  Caran  before  said  lease  was  executed  his 
purpose  and  intention  of  repairing  said  sixth  well^  whereby  said 
lessees  were  induced  to  enter  into  said  lease,  after  the  ezeeutioa 
to  abandon  as  aforesaid  the  repairs  of  said  well,  an^  by  defend- 
ant's own  acts,  as  aforesaid,  to  render  said  well  wholly  worthlesSi 
was  and  is  a  gross  fraud  thereby  practiced  upon,  said  lessees." 

On  the  sixteenth  day  of  May,  1893,  the  demnnrer  to  the  deda- 
ration  as  amende  was  sustained,  and  the  plaintiff  filed  a  second 
amended  declaration  by  adding  two  new  counts  thereto,  in  ihe 
first  of  which  counts  the  plaintiff  averred  that  ^^the  said  defend- 
ant, since  the  making  of  sadd  deed,  hitherto  had  not  perfonned, 
fulfilled,  and  kept  the  covenant  in  said  deed  contained  on  his  part 
to  be  performed,  fulfilled,  and  kept  according  to  the  tenor  and 
effect,  true  intent,  and  meaning  of  said  deed,  in  this,  to  wit, 
that  there  were  not  six  salt  weUs  on  said  premises  as  called 
for  in  said  deed,  but  that  there  were  only  five  salt  weUs  on  said 
premises,  and  not  six,  as  stipulated  in  said  deed  of  lease. 

^'And  plaintiff  further  averred  that,  in  consequence  of  there 
being  but  five  salt  wells  on  said  premises^  the  said  Geoi^S^  Glifton 
and  W.  H.  Cavan  were  forced  and  compelled  to  provide  another 
salt  well  at  their  own  cost  and  expense,  and  at  great  delay  and 
loss  of  time,  and  they  were  thereby  greatly  hindered  and  in- 
jured in  the  business  of  the  manufacture  and  sale  of  salt  on  the 
said  premises  described  and  leased  in  and  by  said  deed,  of  all  of 
which  the  said  defendant  ^*  afterward,  to  wit,  on  the  first  day 
of  December,  1892,  and  long  prior  thereto,  had  notice.'^  hi 
the  second  count  the  plaintiff  avers  as  a  breach  of  oovenant, 
^'that  the  said  defendant,  since  the  making  of  the  deed  aforesaid, 
hitherto  has  not  performed,  fulfilled,  and  kept  the  covenants  in 
said  deed  contained  on  his  part  to  be  performed,  fulfilled,  and 
kept  according  to  the  tenor  and  effect,  true  intent  and  meaning 
of  said  deed,  in  this,  to  wit,  that  the  said  defendant  failed  and 
neglected  to  deliver  unto  the  said  plaintiff  and  said  W.  H.  Cstss 
the  six  salt  wells  in  said  deed  of  lease  stipulated  for,  and  only  de- 
livered unto  them  five  salt  wells,  instead  of  the  six  wedls  called  for 
in  said  lease,  and  that,  in  consequence  of  the  failure  and  n^ect 
of  the  said  defendant  to  deliver  unto  the  said  plA^infiff  and  said 
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'W.  S.  Cavan  the  six  salt  wells  stipulated  for  in  said  deed  ol  lease, 
«D.d  by  reason  of  his  deliveiy  of  only  fiye  salt  wells  unto  said 
plarntiff  and  Obid  Oavan^  the  said  G^eoi^ge  Clifton  and  W.  H. 
Cavan  were  forced  and  oom{>eilled  to  provide  another  salt  well  at 
their  own  cost  and  expense,  and  at  great  delay  and  loss  of  time, 
end  they  were  therehy  greatly  hindered  and  injured  in  the  husi- 
oes8  of  the  manufacture  and  sale  of  salt  on  the  said  premises 
de8cril>ed  in  and  hy  said  deed^  of  all  of  which  the  said  defendant 
aftepward  had  notice/^ 

At  the  September  term,  1893,  the  defendant  craved  oyer  of 
the  writing  obligatory  sued  on  in  this  action,  and  demurred  to 
the  plaintiffs  declaration  as  amended  and  to  each  count  thereof, 
in  whioh  the  plaintiff  joined,  "whrch  demurrer  was  sustained  by 
the  cousrt  as  to  counts  Nos.  1  and  2,  and  overruled  as  to  counts 
Nos.  3  and  4,  being  the  last  two  counts  added,  by  way  of  amend- 
ment, to  said  declaration;  and  the  defendant  pleaded  covenants 
performed  and  covenants  not  broken,  and  issue  was  joined  there- 
on. The  case  was  submitted  to  a  jury,  and  after  the  plaintiff  had 
introduced  all  of  his  witnesses  and  examined  them  before  the  jury, 
and  rested  his  case,  the  defendant,  by  his  attorney,  moved  the 
court  to  exclude  from  the  jury  all  the  evidence  introduced  by  the 
plaintiff,  which  motion  was  sustained  by  the  court;  and  the  plain- 
tiff, by  his  counsel,  excepted,  and  asked  tliat  the  evidence  bo  ex- 
cluded be  certified  by  the  court  and  made  part  of  ^^*  the  record, 
which  was  accordingly  done;   and  the  jury  found  a  verdict  for 
the  defendant,  and  thereupon  the  plaintiff  moved  the  court  to  set 
aside  the  verdict  and  award  him  a  new  trial,  because  said  verdict 
was  contrary  to  the  law  and  the  evidence,  which  motion  the  court 
overmled.    The  plaintiff  excepted.    Judgment  was  rendered  for 
the  defendant,  and  this  writ  of  error  was  obtained. 

The  first  error  assigned  and  relied  upon  by  the  plaintiff  in 
error  is  as  to  the  action  of  the  circuit  court  in  sustaining  the  de- 
murrer to  the  plaintiff's  declaration  and  first  amended  declara- 
tion.  If,  in  considering  the  questions  raised  by  this  assignment 
of  error,  we  turn  to  the  rules  prescribed  by  the  elementary  works 
in  T^ard  to  the  action  of  oovenant  as  a  remedy,  we  find  in 
€hit^8  Pleading,  sixteenth  edition,  volume  1,  page  129,  the 
author  says:  ''The  rules  respecting  this  action  are  few  and  simple. 
It  is  a  remedy  provided  by  law  for  the  recovery  of  damages  for 
the  breach  of  a  covenant  or  contract  under  seal.    It  cannot  be 
msdittained  except  against  a  person  who,  by  himself  or  some  other 
person  acting  on  his  behalf^  has  executed  a  deed  under  seal,  or 
who,  under  some  very  peculiar  circumstances,  which  will  be  no- 
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tioed  hereafter^  hafl  agreed  by  deed  to  do  a  c&rtain  ISmig.  1b 
the  case  of  a  corezmnt  under  seal^  an  action  of  coTenai^  vua^  \)i 
Bupported,  wihether  such  ooYenant  be  contained  in  a  deed  poll  or 
indenture,  or  be  ezprees  or  imrplied  by  l&w  from  the  terms  of  tiki 
deed/'    Upon  this  question  as  to  the  existence  and  ertent  ef 
implied  coTenants,  Mr.  Juatdce  Swayne,  in  deliyering  the  opinion 
of  the  court  in  the  case  of  Sheets  t.  Selden,  7  WidL  423,  sajs 
''The  tendency  of  modem  decisions  is  not  to  imply  coveuiiilB 
which  might  and  ought  to  haTs  been  expressed  if  inteneded.    A 
covenant  is  never  implied  that  the  lessor  will  make  any  lepsir. 
The  tenant  cannot  make  repaixs  a:t  the  expense  of  the  landlord, 
unless  by  special  agreement    If  a  demised  house  be  burned  down 
by  accident^  the  rent  does  not  cease.    The  lessee  continues  liaUe, 
as  if  the  accident  had  not  occurred/'    In  the  case  under  consider- 
ation the  lessees  covenanted  and  agreed  to  pay  to  the  lessor^  ld» 
penonal  representative  or  assigns,  two  hundred  and  fifty  dollso 
per  months  at  the  end  of  each  calendar  month,  for  the  use  of  the 
furnace  and  the  bittern  ^^'  flowing  therefrom^  and  for  the  um 
of  stable  and  ten  dwelling-houses  upon  said  premises^  and,  ia  ad- 
dition thereto,  to  pay  a  royalty  for  the  coal  to  be  mined  by  them 
in  the  quantity  and  manner  theran  prescribed.    And  it  wai 
further  provided  that,  if  said  lessees  failed  or  neglected  to  pay 
the  party  of  the  first  part  the  rent  and  royalty  for  the  space  of 
five  days  after  the  same  became  due,  without  further  demand, 
the  said  lessor  might  re-enter  and  take  possession  of  said  premiaa 
without  l^gal  process,  and  put  an  end  to  said  tenancy,  without 
waiving  any  security  held  by  him  for  such  rent  and  roysd^.    Said 
lessees  also  covenanted  to  keep  said  furnace  plant  in  proper  asd 
sufficient  repair,  and,  at  the  termination  of  the  lease,  to  surreDder 
and  deliver  possession  of  the  premises  and  property  theresn  de- 
scribed unto  the  said  lessor,  his  heirs  or  assigns,  in  good  work- 
ing order  and  condition,  unless  destroyed  by  fire  or  other  un- 
avoidable casualty  not  caused  by  the  negligence  or  cao^lessness  of 
said  lessees,  their  servants  or  agents.    Now,  oyer  was  cmred  of 
this  lease  when  the  demurrer  was  entered;  and,  in  detenniimV 
the  questions  raised  by  the  demurrer,  we  must  take  the  lease  bj 
the  four  comers,  and  gather  from  the  entipe  instrument  -the  true 
intent  of  the  contracting  parties.    It  appeaiB  4iheErefrom  that  t^ 
hundred  and  fifty  doUars  per  month  was  to  be  paid  for  the  w 
of  the  furnace  and  the  bittern  flowing  therefrom,  and  that  lihe 
lessees  expressly  coveuianted  to  keep  Ihe  furnace  pknt  in  order 
and  sufficient  repair.     Now,  what  is  meant  by  the  words  '^funiaw 
plant"?    Webster  defines  the  word  *^lanV'  in  a  commercis' 
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>omt  of  Tiew^  as  follows :  'The  whole  macrhineiy  and  apparatuB 
employed  in  carrying  on  a  trade  or  mechanical  business^  also 
lometimes  includiiig  real  estate  and  whatever  represents  invest- 
ment  of  capital  in  the  means  of  oarrying  on  a  business^  but  not 
including  material  worked  upon  or  finished  products;    as  the 
plant  of  a  iSoundry^  a  null,  or  a  railroad/'    By  the  express  teirms 
and  proTisLons  of  the  lease,  then,  the  lessees  were  to  keep  said 
iumace  plant  in  proper  and  sufficient  repair.    The  words  ''fur- 
nace plant/'  under  the  above  definition,  we  must  regard  as  broad 
enongli  to  cover  the  six  salt  wells,  and  especially  is  this  the  case 
when  the  lease  on  its  face  describes  the  property  *^*  leased  as  the 
^TBedford  Salt  Furnace  Property/'  together  with  all  the  appur- 
tenances thereto  belonging,  includiug  six  salt  wells,  tools  and  fix- 
tures of  the  same,  etc.,  and  when  we  look  farther,  it  is  apparent 
Oiat  the  lessees  covenanted  and  agreed  to  surrender  and  deliver 
possession  of  the  premises  and  property  thereinbefore  described 
tmto  the  party  of  the  first  part,  his  heirs  oar  assigns,  in  good  work- 
ing order  and  condition,  unless  destroyed  by  fire  or  other  unavoid- 
able casualty  not  caused  by  the  negligence  or  caielessness  of  said 
lessees,  their  servants  or  agents.  Now,  it  is  not  to  be  presumed  that 
said  lessees  would  hare  covenanted  to  return  the  property  de- 
scrihedin  the  lease  (which,in  express  woTds,includes  six  salt  wells) 
if  there  were  only  five  salt  wells  on  the  property,  or  that  they  would 
have  entered  into  a  covenant  under  seal  for  the  lease  of  six  salt 
wells  when  in  reality  there  were  only  five  on  the  property.    Bige- 
low,  in  his  valuable  work  on  Estoppel,  on  page  611,  says:  "Gen- 
erally speaking,  it  is  often  said  that  a  man  is  presumed  to  know 
the  truth  in  regard  to  facts  within  his  own  special  means  of 
knowledge.    More  definitely,  the  rule  has  been  stated  thus:  What 
a  person  is  bound  to  know  has  regard  to  his  particular  means  of 
knowledge,  and  to  the  nature  of  the  representation,  and  is  then 
subject  to  the  test  of  the  knowledge  which  a  man,  paying  that 
att^tion  which  every  man  owes  to  his  neighbor  in  making  a  rep- 
resentation, would  have  acquired  in  the  particular  case  by  the 
use  of  such  means."    In  the  case  at  bar,  the  lessor,  in  describ- 
ing the  property  leased  speaks  of  it  as  the  following  premises 
and  properties,  to  wit:    "The  premises  known  as  the  ^Bedford 
Salt  Furnace  Property/  together  with  all  the  appurtenances 
thereto  belonging,  including  six  salt  wells/'  etc.,  located  there- 
cm.    The  lessees,  we  must  conclude,  had  the  means  of  knowl- 
edge within  their  power  as  to  the  number  of  salt  wells  on  this 
aalt  property.    The  number  of  salt  wells  on  the  property  was 
not  a  matter  of  insignificance,  but,  on  the  contrai7  the  grava- 
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man  of  tlie  complaint  in  the  plamtiff'B  declaration  is,  tliat  Quen 
irere  only  five  salt  wells  instead  of  siz^  as  set  forth  aad  d^ 
0cribed  in  the  lease.  We  mnst^  then^  regard  the  words  ^indoding 
six  salt  wells'^  as  a  particular  ^^^  and  definite  recital  of  a  mste- 
liaJI  fact,  and  under  the  head  of  I^ppel,  in  7  American  and 
English  Encyclopedia  of  Law,  page  7,  Ihe  law  is  stated  Hm: 
^Tarticular  and  definite  recitals  are  conclusire  eyidence  of  the 
material  facts  stated/'  meaning  the  material  facts  stated  in  t 
deed.  And  Bigelow  on  Estoppel,  on  page  345^  says:  ^'Betveen 
grantor  and  grantee,  the  recitals  of  the  deed  will^  doubtless,  be 
concluaiye  eyidence  in  a  proper  case."  The  recital  contained  in 
the  deed  of  lease  as  to  the  number  of  salt  wells  on  this  property 
we  must  regard  as  conclusiTe  of  the  fact;  and  the  lessee,  haTim; 
accepted  and  acted  upon  said  lease  for  more  than  twx)  yeais, 
with  ample  opportunity  of  knowing,  not  only  the  contents  of 
ihe  lease,  but  the  character  and  quality  of  the  property  leased, 
is  estopped  from  saying  there  were  only  five  salt  wells  instead  of 
six  upon  said  salt  property. 

The  plaintiff,  then,  having  placed  himself  in  a  position  wUcb 
precludes  him  from  denying  that  there  were  six  salt  wells  on  eaid 
property,  the  next  question  to  which  we  direct  our  attention  is, 
as  to  whether  the  defendant,  Montague,  by  his  lease,  ooTcnanted 
that  the  said  wells  should  yield  any  particular  quantity  of  salt 
water,  or  have  any  particular  productiye  capaciiy.    So  far  as  ex- 
press covenants  are  concerned,  the  lease  is  ^ent  as  to  the  fitnes 
of  these  weDs  for  producing  salt  water.  Is  there  any  implied  cove- 
nant, or  covenant  by  operation  of  law,  that  said  wells  shall  be  fit 
for  the  purpose  for  which  they  were  leased?  If  the  wells  were  suffi- 
cient the  lessees,  by  a  provision  contained  in  the  lease^  might  have 
termimrted  their  tenancy  at  the  end  of  any  month  by  failure  to 
pay  the  rent  for  five  days;  but  they  saw  proper  to  run  the  famace 
for  more  than  two  years,  and  this  would  indicate  that  the  property 
had  some  fitness  for  salt  maMng.    The  weight  of  authoiily,  how- 
ever, as  we  understand  it,  is  that  there  is  no  implied  warranty  as 
to  the  fitness  of  the  leased  premises  for  the  purposes  for  whidi  it  is 
leased.  So,in  the  case  of  Harlan  v.Lehigh  Coal  ft  N«v.Oo.,35  Pa 
St.  287,  it  was  held  that  ''a  lease  of  the  right  to  mine  coal  is 
the  land  of  the  lessor  is  the  grant  of  an  interest  in  the  land,  and 
not  a  mere  Hoense  to  take  the  coal.    In  such  a  case,  there  is  no 
implied  warranty  that  the  land  contains  coal  veins,*'  and  that  ''' 
*^  the  parties  to  a  ooal  lease  were  imder  a  mutual  mistake  as  to 
the  existence  of  coal  veins  in  the  land  demised,  the  proper  rem- 
edy of  the  lessee  is  by  a  proceeding  to  rescind  the  contract;  Ii* 
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€»iiiiot  liafye  relief  in  an  adion  in  aflBrmance  of  ii''    In  tlie  case 
oi  Sixtton  V.  Temple,  12  Mees.  ft  W.  62,  Park,  B.,  held  as  followa: 
**  With  reBpect  to  the  other  and  principal  question  in  this  oa8e,Tiz.,, 
^wliether  a  contract  or  condition  is  implied  by  law,  on  the  demise 
ol  land  that  it  shall  he  reasonably  fit  for  the  purpose  for  Vhich 
it  lA  tak^,  if  the  question  were  res  Integra,  I  should  entertain 
no  dou'bt  at  all  that-no  such  contract  or  condition  is  implied  in 
sucli  a  case.    The  word  'demise*  certainly  does  not  carry  with  it 
any  such  implied  undertaking.    The  law  merely  annexes  to  it  a 
oondition  that  the  party  demising  has  a  good  title  to  the  prem- 
\,  and  that  the  lessee  shall  not  be  evicted  during  the  term.    If 
included  any  euch  contract  as  is  now  contended  for,  then  in 
every  farming  lease,  at  a  fixed  rent,  there  would  be  an  implied 
condition  that  the  premises  were  fit  for  the  purposes  for  which 
tbe  tenant  took  them,  and  it  is  difficult  to  see  where  such  a  doc- 
trine would  atop.    In  the  case  of  Glaxk  y.  Babcock,  23  Mich.  164, 
it  was  held  that  a  lease  of  a  salt  well  implies  no  covenant  that  the 
well  diall  be  of  any  productive  capacity.    In  the  absence  of  any 
dietinct  agreement,  the  lessee  takes  it  as  he  finds  it.    And  in  the 
caae  of  Kline  v.  McLain,  33  W.  Va.  32,  this  court  held  that  "a 
lessee  of  a  storeroom  cannot  recover  in  an  action  of  assumpsit 
against  his  lessor  for  damages  sustained  by  reason  of  the  failure 
of  said  lessor  to  repair  damages  to  such  building  oaused  by  un- 
avoidable accident,  when  there  is  a  written  lease  between  said 
contracting  parties,  in  the  absence  of  an  express  covenant  that 
said  lessor  should  make  such  repairs.^'    And  that  'Vhere  a 
written  lease  of  such  building  provides  that  the  lessee  shall 
keep  the  same  in  repair,  except  as  to  ^^unaroidable  accidents 
and  natural  wear  and  tear,"  the  law  will  not  imply  a  oon- 
tract  on  the  paift  of  the  lessor  to  repair  damages  caused  by 
unavoidable  accidents,  and  a  demurrer  will  be  sustained  to  a 
declaration  setting  forth  these  facts  in  a  special  court,"  that 
''lihe  lessee  in  such  an  action  will  be  confined  to  the  terms  of 
the  written   contract  ^^'^  declared   upon,  and   cannot  recover 
upon  a  verbal  contract  or  uudeistanding  made  or  had  con- 
temporaneously with  said  written  lease."     Washburn  on  Beal 
Property,  volume  1,  page  537,  section  7,  states  the  law  as  fol- 
lows:  ^^Without  an  express  contract  on  the  part  of  the  lessor,  he 
cannot  be  held  liable  for  repairs  made  by  the  tenant  upon  demised 
premises,  nor  would  he  be  bound  by  a  parol  primise  to  make  re- 
paiis,  if  such  promise  is  founded  only  upon  the  relation  of  land- 
lord and  tenant."    Among  the  cases  which  might  be  cited  upon 


880  Clifton  v.  Montaqub.  [W.  Virginia 

tlug  pointy  a  oanal  company  made  a  lease  of  water  power  wliidi 
iiad  been  created  by  the  construction  of  the  csanal.  It  was  hdd 
not  to  constitute  a  coyenant  on  the  part  of  the  lessors  to  ke^  the 
canal  in  repair  or  supply  it  with  water;  and^  if  the  canal  waa 
diacontinued,  the  lessee  was  without  remedy:  Trastees  y.  Bieet, 
25  Ind.  410.  So,  the  lease  of  a  water  power  out  of  a  noill-pond 
then  existing  was  not  held  to  constitttte  an  obligation,  on  the 
part  of  the  lessor  to  keep  the  dam  in  repair:  Morse  y.  Maddoz,  17 
Mo.  569.  And  a  grant  for  a  right  to  take  water  from  a  well  doea 
not  bind  the  owner  of  the  well  to  repair  if 

Beading  then,  the  lease  upon  which  this  action  waa  predicated 
in  the  light  of  the  authorities  I  have  had  an  opportunity  of  ex- 
amining, I  cannot  construe  the  words  ^'including  six  salt  wellai, 
tools  and  fixtures  of  the  same/'  as  implying  six  salt  wells  of  any 
particular  or  peculiar  fitness  for  the  purpose  of  supplying  salt 
water  for  the  use  of  the  furnace;  neither  can  I  hold  tluit  a  salt 
well  which  is  accidentally  obstructed  by  the  ttfbing  is  not  a  salt 
well;  and,  we  have  seen,  if  the  well  is  out  of  repair,  in  the  ab- 
aence  of  a  special  covenant,  the  lessor  is  not  bound  to  repair, 
but  the  lessee  takes  the  property  as  he  finds  it. 

Under  our  construction,  then,  said  leajse  contained  no  coye- 
nant, either  impliedly  or  by  operation  of  law,  that  said  prem- 
ises and  property  included  six  salt  welb  suitable  for  pump- 
ing brine  therefrom  and  supplying  the  same  to  said  fur- 
nace in  the  manufacture  of  salt  on  said  premises.  If  it  waa 
true  that  there  was  a  covenant  implied  that  the  six  salt  wella 
should  be  fit  and  suitable  for  pumping  brine  for  said  fur- 
nace, then  it  is  true,  such  implied  coyenant  might  be  set 
forth  in  *^®  the  declaration,  but,  as  there  is  no  such  implied 
covenant,  the  plaintiff  must  be  confined  in  his  pleading  and  proof 
to  the  covenants  contained  in  the  instrument  sued  upon;  and 
the  pleader  in  this  instance  having  gone  beyond  the  scope  of  the 
covenants  contained  in  the  lease,  and  being  unauthorized  to  do  so 
by  any  implied  covenant,  the  circuit  court,  in  my  opinion,  com- 
mitted an  error  in  sustaining  the  demurrer  to  the  said  first  dec- 
laration. 

The  plaintiff,  in  his  amended  declaration,  avers  that,  'Ibefore 
aaid  lease  was  executed,  the  defendant  well  knew  that  there  were 
but  five  salt  wells  on  said  premises  suitable  to  be  used  and 
pumped  in  the  manufacture  of  salt;  and  defendant  also  knew 
that  to  render  said  Bedford  Salt  Furnace  fit  to  weU  and  properly 
make  salt  in  the  usual  and  ordinary  way,  the  other  and  sixth  well 
complained  of  therein  would  have  to  be  repaired  and  made  suit* 
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Bible  as  a  salt  well  to  be  used  in  cannecfion  with  said  furnace; 
Bud    that  while   the   defendant,  through  his  agents^  was   pro* 
ceediiig    to  repair  said  well,  the  said  leeae  was  made;  and 
that^  after  said  lease  was  made,  the  defendant   continued   to 
work   on  said  well  in  the  act  of  putting  it  in  proper  order 
and  repair  for  some  time  thereafter,  but  said  defendant  failed 
and    refused    to    finish    the    repairs    on    said    well,    and    by 
negligence  of  defendant's  agents  and  employ^  while  said  re- 
pairs  were  in  progress,  said  well  was  rendered  wholly  worth- 
less, leaving,  in  effect,  but  five  salt  wells  on  said  premises;  and 
that    plaintiff  was  induced  to  enter  into  said  lease  by  the  de- 
fendant holding  out  to  said  Clifton  and  Cavan,  before  said  lease 
was  executed,  his  purpose  and  intention  of  repairing  said  sixth 
weil,  and  afterward  to  abandon  said  well,  and  by  defendant's  own 
acts  to  render  said  well  wholly  worthless,  waa  a  gross  fraud  upon 
said  lessees,''  etc.    Now,  when  it  is  remembered  that  this  is  an 
action  of  covenant,  and  the  instrum^it  sued  on  contains  noth- 
ing implying  an  assurance  that  said  well  should  be  put  in  repair, 
and  the  law  itself  does  not  imply  that  the  property  leased  shall 
have  any  particular  suitableness  or  fitness  for  the  purpose  for 
which  it  is  leased,  and  when  we  consider,  further,  that  the  land- 
lord is  not  bound  to  repair,  in  the  absence  of  a  special  covenant  to 
that  effect,  we  need  but  to  refer  to  the  **®  ruling  of  this  court  in 
the  case  of  Kline  v.  McLain,  33  W.  Va.  32,  where  it  is  held  that 
"the  lessee  in  such  an  action  will  be  confined  to  the  terms  of  the 
written  contract  declared  upon,  and  cannot  recover  upon  a  verbal 
contract  or  understanding  made  or  had  contemporaneously  with 
said  written  lease";  and  I  can  reach  no  other  conclusion  than 
that  the  demurrer  was  properly  sustained  to  the  amended  dec- 
laration. 

The  plaintiff  filed  a  second  amended  declaration,  including  two 
counts, which w:asal8odemuTred  to;  but  the  court  overruled  the  de- 
murrer to  said  second  amended  declaration,  as  before  stated.    Did 
the  court  err  in  so  ruling?    These  counts  we  regard  aJso  as  de- 
murrable, for  the  reason  that  the  lease,  which  (oyer  having  been 
prayed)  must  be  read  in  connection  with  the  declaration,  con- 
tains, as  we  construe  it,  no  covenant,  express  or  implied,  that  the 
property  therein  described  contained  six  salt  wells  of  any  partic- 
ular capacity,  or  that  they  were  fit  for  the  purpose  for  which  they 
were  leased.    In  the  case  of  Cowen  v.  Sunderland,  145  Mass. 
364,  1  Am.  St  Bep.  469,  Devens,  J.,  delivering  the  opinion  of 
the  court,  saysc    'T!t  is  a  general  rule,  well  established  by  the 
decisions  of  this  court,  that  the  lessee  takes  an  estate  in  the 
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premiBet  hired,  and  takes  the  risk  of  the  quality  of  the  presk- 
ises  in  the  ahsence  of  an  express  or  implied  warranty  by  the 
lessor  or  of  deceit  •  .  •  •  The  rule  of  caveat  eaoiptor  applkt, 
and  it  is  for  the  lessee  to  make  the  examination  neoesssiy  to 
determine  whether  the  premises  he  hires  are  safe  and  adapted 
to  the  purposes  for  which  they  are  hired.''     In  the  first  oi 
said  counts  it  is  complained  that  there  were  only  five  salt  wdb 
on  said  premises,  and  not  six,  aa  stipulated  in  said  deed  of  lease; 
and,  while  it  is  true  that  the  lease  describes  the  premises  as  in- 
cluding nx  salt  wells,  yet,  when  we  remember  that  caveat  emp- 
tor applies,  and  the  plaintiff,  under  his  hand  and  seal,  has  ad- 
mitted that  there  were  included  in  the  premises  six  salt  wel]% 
he  cannot  be  heard  to  deny  it    The  second  oount  ayers  that  the 
defendant)  by  said  deed,  implie^y  and  by  operation  of  law,  did 
covenant  witti  plaintiff  and  said  Cavan  to  deliver  unto  them  six 
salt  wells  on  said  premises  for  the  purpose  of  the  manufactnit 
"^  of  salt  under  said  deed  of  lease,  and  the  breach  complained 
of  is,  that  only  five  salt  wells  were  delivered  to  them  instead  of 
six,  as  called  for  in  said  lease.    My  constracftion  of  the  lease, 
however;  is  that  there  was  no  implied  covenant  to  deliver  to  said 
Clifton  and   Cavan  any  number  of   salt  wells.     The   property 
leased  to  them  is  described  in  the  lease  as  ''the  premises  knovn 
as  the  'Bedford  Salt  Furnace  Property,'  together  with  the  appur- 
tenances thereto  belonging,  including  six  salt  wells,''  etc.;  and,  in 
speaking  of  the  six  salt  wells,  the  evident  intention  wus  to  de- 
scribe the  property  included  in  the  lease. 

The  deed  itself  will  carry  the  right  of  possession.  Ample  time 
was  given  for  examination.  The  deed  bears  date  the  23d  of 
August,  1890;  and  according  to  the  averments  of  the  declaratioD, 
possession  was  not  taken  thereunder  until  the  twenty-eighth 
day  of  October  follawing.  So  that,  if  the  rule  caveat  emptor 
is  applied,  the  plaintiff  cannot  complain,  as  he  had  ample 
time  to  examine  the  premises  and  ascertain  what  was  included 
in  the  lease,  and  yet  he  took  possession,  and  operated  tbe 
property  for  more  than  two  years  thereafter;  and,  as  to  the 
inrplied  covenant  averred,  it  was  held  in  Hudson  Canal  Co. 
V.  Pennsylvania  Coal  Co.,  8  Wall.  276,  that  "in  the  case  of 
a  contract  drawn  technically  in  form,  and  with  obvious  at- 
tention to  details,  a  covenant  cannot  be  implied,  m  the  ab- 
sence of  language  tending  to  a  conclusion  that  the  covenant 
sought  to  be  set  up  was  intended."  Looking  to  the  co© tents  of 
this  lease,  it  is  apparent  that  {he  same  is  carefully  and  techni- 
oftlly  drawn,  providing  for   the   mining  of  coal,  and   furnish- 
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ing  the  (same  to  the  fumaoe  and  engines^  and  allowing  a 
deduction  from  the  royalty  in  the  erent  the  fnmaceB  stop  for 
nK>re  than  fiye  days  without  fault  of  the  leasees^  allowing 
the  lessor  to  re-enter  and  reoccupy  the  premises,  upon  the 
failure  to  pay  rent  and  royalty  for  five  days  after  the  same 
falls  due,  providing  that  the  property  should  not  be  sublet  with- 
out the  written  consent  of  the  lessor,  and  also  that  if  the  property 
should  be  seised  by  legal  process  for  the  debts  of  the  lossess,  the 
flame  should  rerert  to  the  lessor.  Also  containing  a  covenant 
that  ^^  the  lessees  should  keep  the  furnace  plant  in  proper  and 
aufiicient  repair,  and  setting  forth  In  detail  how  the  coal  banks, 
entries,  railroad  tracks,  and  drains  shall  be  managed^  and  further 
providing  for  the  return  of  the  property  described,  including  the 
dz  salt  weOs,  art  the  termination  of  the  lease  to  the  lessor,  his 
heiiB  or  assigns,  in  good  working  order,  unless  destroyed  by  fire 
or  unavoidable  casualty,  not  caused  by  Uie  negligence  or  careless- 
ness of  the  lessees,  their  servants  or  agents.  Can  it  be  presumed 
that»  with  more  than  two  months'  time  to  examine  the  property 
between  the  date  of  the  lease  and  the  time  when  the  furnace  was 
fired  up,  the  plaintiff  would  accept  and  act  under  said  lease,  re- 
citing, as  it  did,  the  vital  and  important  fact  that  said  premises 
included  six  salt  wells,  when  in  fact  there  were  only  five  thereon? 
And  the  fact  that  under  these  circumstances,  which  appear  on 
the  face  of  the  declaration,  the  lessees  accepted  the  property  un- 
der said  lease,  and  actively  operated  the  furnace  thereon  for  more 
tlian  two  years,  so  far  as  appears,  without  any  effort  on  their  part 
to  repair  said  sixth  well,  negatives  the  presumption  that  there 
was  any  implied  covenant  that  there  were  six  salt  wells  of  any 
particular  productive  capacity  on  said  premises.  It  appears  by 
aTcrment  in  the  first  amended  declaration  that  this  sixth  well  was 
being  repaired  in  aome  way  by  the  lessor  at  the  time  said  lease 
was  executed;  but  the  fact  that  a  salt  well  is  out  of  repair  does 
not  prevent  it  from  being  a  salt  well  still,  any  more  than  a  coal 
bank  which  is  obstructed  at  some  point  by  fallen  slate  is  no  longer 
a  coal  bank;  and,  looking  at  the  face  of  the  lease,  we  cannot  say 
ihat  the  recital  in  the  description  of  the  property  leased,  includ- 
ing six  salt  wells,  impHed  a  coyenant  that  there  were  six  salt  wells 
of  any  particular  productive  capacity  on  said  premises,  although 
the  averments  of  the  dedaration  show  that  there  were  rix  salt 
■wells  on  said  premises,  one  of  which  was  being  repaired  at  the 
time  of  the  execution  of  the  lease. 

For  these  reasons,  we  think  the  plaintiff  has  eJiown  no  canse 
of  action,  and  the  demurrer  should  have  been  sustained  to  the 
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entire  declaration;  and  for  the  same  reasons  *"  we  are  of  the 
opinion  that  the  circuit  conrt  committed  no  error  in  ezdndiog 
the  phiin  tiff's  eyidenee  from  the  jury. 
The  judgment  complained  of  muat  be  affirmed^  with  costs^  eta 


LANDLORD  AND  TENANT— WARRANTY  OP  FITNBSS.-IB 
tbe  lease  of  a  building  Uiere  is  no  implied  warranty  that  it  Is  atlt 
or  properly  adapted  to  tlie  usee  to  which  It  is  applied,  nor  that  it 
shak  continue  fit  for  tbe  purposes  for  which  it  is  demised:  David- 
son y.  FIscber,  11  Col.  583;  7  Am.  St.  Rep.  267,  and  note;  Mnrraj  r. 
Albertson,  50  N.  J.  It,  167;  7  Am.  St.  Rep.  787,  and  note. 

LANDLORD  AND  TENANT— LIABILITY  OF  LANDLORD  FOB 
REPAIRS  MADE  BY  TENANT.— A  tenant  cannot  make  r^nurs  at 
the  landlord's  expense  without  a  special  agreement  authorizing  it: 
Mumford  v.  Brown,  6  Cow.  475;  16  Am.  Dec.  440,  and  note. 

LANDLORD  AND  TENANT.— PAROL  EVIDBNCIX)  may  be 
offered  by  a  lessee  showing  that  at  the  time  a  written  lease  was 
executed  the  lessor  agreed  to  perform  and  insert  a  certain  corenant. 
which  was  omitted  in  the  lease:  Christ  ▼.  Diffenbach,  1  Beeg.  Jb  B. 
464;  7  Am.  Dec.  624;  Webs  t.  Rhodlus,  87  Ind.  1;  44  Am.  Rei^  747. 
and  note. 

LANDLORD  AND  TENANT— CAVEAT  EMPTOR.— Where  the 
tenant  is  permitted  to  fuUy  examine  the  condition  of  the  tenemeni 
•onght  to  be  leased,  and  any  defects  existing  therein  are  patent,  the 
rule  of  caveat  emptor  apjilies:  Davidson  v.  Fischer,  11  Ool.  583;  7  Am. 
St.  Rep.  2C7,  and  note.  A  tenant  assumes  the  risks  of  tbe  condltioo 
of  the  premises  if  he  inspects  them  before  accepting  the  lease  and 
the  landlord  is  not  guilty  of  any  concealment:  Blake  ▼.  Dick,  15 
Mont.  236;  48  Am.  St.  Rep.  671,  and  note.  See,  also,  the  extended 
aote  to  Minneapolis  Co-operative  Co.  v.  Williamson.  38  Am,  gt.  Bcyi 
478. 


Greenbrier    Industrial    Exposition   v.    Squires. 

[40  Wbct  VIROINIA,  807.] 

CORPORATION,  ESTOPPEL  TO  DENY  EXISTBNGD  OF.— 

One  who  signs  a  preliminary  agreement  for  the  formation  of  a  cor- 
poration, but  fails  to  acknowledge  It,  and  who  attends  the  organisa- 
tion meeting  held  by  the  stockholders,  and,  after  the  issuing  of  a  cer- 
tificate of  stock  to  him,  votes  for  directors,  and  pays  part  of  the 
first  assessment  thereon,  and  recognizes  the  authority  of  the  dlrec^ 
tors,  only  claiming  that  he  had  subscribed  for  a  different  amount  of 
stock.  Is  estopped  from  denying  the  corporate  existence,  and  from 
urging  technical  defects  in  its  organization.  He,  therefore,  cannot 
resist  an  action  to  recover  the  balance  of  his  subscription. 

CORPORATION,  CHANGE  IN.^A  SUBSCRIBER  to  the  stock 
sf  a  corporation  cannot  defeat  an  action  to  recover  the  amount  of 
his  subscription,  on  tbe  ground  that  the  corporation  formed  is  not 
the  one  to  which  he  subscribed,  because  the  certificate  of  Incorpore- 
tlon  fixed  the  date  of  Its  expiration  at  a  time  different  tnm  that  spe- 
cified in  the  preliminary  agreement,  when  he  has,  after  the  Issaing 
of  stock,  voted  thereon,  and  otherwise  recognized  the  existence  of  the 
corporation. 

CORPORATION,  ACQUIESCENCE  IN  CHANGE  IN.— A  cor- 
porator who  has  received  stock  !n  the  corporation,  and  voted  there- 
on, and  paid  part  of  the  first  assessment,  ajid  who  was  present  whea 
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Uke  certificate  of  Incorporatian  was  read  at  the  organization  meeting; 
te  diai^ged  with  knowledge  of  a  variance  between  such  certificate 
UJoA  the  preliminaiy  agreement  for  incorporation,  and  cannot  re- 
lieve himself  from  the  effect  of  his  subsequent  acquiescence  by  proy« 
tnK  tliat  he  did  not  hear  the  reading.  It  was  his  duty  to  inform  him- 
w^t  'When  the  means  of  information  were  thus  open  to  him* 

Alexander  P.  Mathews,  for  the  plaiatiflE  in  error. 

John  W.  Harris,  for  the  defendant  in  error. 

«>«  BRANNON,  J.    The  Greenbrier  Industrial  Exposition,  at 
a  corporation,  obtained  a  judgment  in  the  circuit  court  of  Green- 
brier county  against  L.  W.  Squires,  based  on  a  subecription  by 
him  to  its  capital  stock,  and  Squires  obtained  this  writ  of  error. 
Squires  depends  on  the  theory  that  there  never  was  a  legal 
corpciration  as  to  him,  and  that  the  subscription  which  he  made 
to  its  stock  is  not  binding.    The  formation  of  this  alleged  corpo- 
ration  was  under   chapter  54    of   the  code.    The   preliminary 
iigreement,  constituting  the  first  step  and  basis  in  the  process  of 
formation  of  the  corporation,  was  signed  by  Squires,  but  not  ac- 
knowledged by  him.    The  certificate  of  incorporation  issued 
colorably  under  it.    By  the  agreement,  the  proposed  corporation 
was  to  expire  December  1, 1910,  while  the  certificate  of  incorpora- 
tion fixes  the  date  of  its  expiration  December  1,  1919.    By  rea- 
son of  nonacknowledgment  of  agreement  and  variance  between 
it  and  the  certificate  of  incorporation.  Squires  would  not  be  liable 
for  his  subscription  made  by  said  preliminary  agreement  had  he 
done  nothing  more,  as  this  court  decided  in  Industrial  Exposition 
▼.  Bodes,  37  W.  Va.  738.    That  statutory  requirements  as  to  pre- 
liminary steps  in  the  organization  of  a  corporation  to  bind  sign- 
ers of  the  agreement  must  be  complied  with,  I  refer  to  1  Law- 
son's  Bights,  Remedies,  and  Practice,  sections  436,  437;  Childs  v. 
Smith,  66  Barb.  45.    The  case  of  Heal  Estate  Co.  v.  Tower,  161 
Mass.  10;  42  Am.  St.  Eep.  379,  holds  the  right  of  one  signing  pre- 
liminary articles  to  withdraw  before  organization,  and  is  a  full 
discussion  of  how  he  may  withdraw:  See  Tavern  Co.  v.  Burkhard, 
87  Mich.  182.    This  case,  however,  differs  from  Industrial  Ex- 
position Y.  Bodes,  37  W.  Va.  738,  in  its  facts.     Bodes  did  not 
acknowledge  the  agreement,  though  he  signed  it,  and  took  no 
part  in  the  organization  of  the  company,  did  nothing  but  sign 
the  agreement.     Sqnires  *^^  si^ed  the  agreement,  and,  though 
he  did  not  acknowledge  it,  he  attended  the  organization  meeting 
held  by  stockholders  on  the  25th  of  November,  1890,  after  the 
issue  of  the  certificate,  and  voted  as  a  stockholder  for  the  directors 
then  elected,  and  when,  after  the  directors  had  made  a  call  for 
the  payment  of  ten  per  cent  on  the  stock,  payment  of  the  assess* 
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ment  iraa  aaked  af  Mm^  he  paid  twenty  dollarB,  tlie  ten  ipa  cent 
on.  his  two  Shares  of  stock,  and  an  account  was  opened  on  the 
books  of  the  coipoiution,  charging  him  with  two  ahares  of  stock, 
and  crediting  him  with  the  twenty  dollars.  In  June,  1891^  afier 
farther  calls  had  been  made  upon  stockholdera,  the  aasistant  8e&> 
retaiy  addressed  an  official  letter  to  Squires,  informing  Mm  of 
the  action  of  the  directors,  incurring  cost  in  the  erection  of  build- 
ings and  raoecourse,  and  asking  payment  of  Squires'  assessment^ 
to  which  he  wrote  a  reply,  dated  July  24,  1891,  stating  that  his 
understanding  was,  that  he  was  only  taking  one  hundred  doUazg 
of  stock,  and  was  only  to  pay  fifty  dolkirs,  and  that  if  that  suited 
the  directors,  it  was  all  right,  and  if  not,  he  wislhed  his  money  tb* 
turned,  and  he  would  not  pay  the  amount  demanded*  TboB  he 
recogmzed  the  directory  of  the  corporation,  and  that  he  had  sub- 
scribed stock,  avd  on  a  certain  basis  would  pay  as  a  stockhold^, 
differing  only  as  to  amount  of  subscription,  a  majtter  outside  of 
the  question  of  his  character  as  stockholder,  and  goyemed  by  tha 
eyidenoe  bearing  on  it,  the  agreement.  In  Industrial  Ezpoaitioa 
y.  Bodes,  37  W.  Ya.  738,  it  is  stated  incidentally — ^not  as  a  point 
necessary  to  the  decision  in  the  case — that  as  to  subscribers  be> 
fore  the  issue  of  the  charter,  those  becoming  so  by  executing  tho 
agreement  preliminaiy,  if  they  acqiiieace  in  the  mode  of  incorpor- 
ation by  subsequent  acts  by  payment  of  installments,  or  otherwias 
treated  as  a  corporation,  they  cannot  set  up  that  the  corporatioii 
was  not  legally  incorporated.  I  haye  taken  pains  by  ezandnatioB 
of  authorities  cited  and  some  others,  ix)  ascertain  whether  this  po- 
sition is  correct,  and  I  find  it  so.  I  find  it  laid  do^wn  in  the  yeiy 
recent  work(l  Thompson  on  Corporations,  sec.  528),  which,  judg- 
ing from  the  two  yolumes  now  out,  will  proye  an  inyaluable  work 
on  that  all-importantsubject  In  Rickhoff  y.Machine  Co.,68  Ind. 
388,  it  was  held  that  payment  of  part  of  '^^  stock  upon  assess- 
ment and  promise  bo  pay  balance,  '^yolyed  a  clear  admission  of 
the  full  and  complete  organization  of  the  corporation,  and  of  tha 
existence  of  eyery  fact  necessary  to  such  organization.**  Bailroad 
Co.  y.  Bowser,  48  Pa.  St.  29,  held  that  when,  after  subscription  of 
stock  under  an  act  requiring  a  certain  amount  before  incorpora* 
tion,  a  later  act  lessened  it,  the  change  would  not  release  the  sub- 
scriber who  yoted  at  the  organization  and  in  the  election  of  di- 
reetoTS  in  right  of  his  subscription.  In  Bell's  Appeal,  115  Pa, 
St.  88,  2  Am.  St.  Hep.  532,  it  was  held  that  one  who  subscribed 
in  yiew  of  and  for  purposes  of  organization,  and  paid  part  of  the 
stock,  was  estopped  from  den^dng  hie  liability.  In  the  supreme 
court  Off  Missouri,  in  Hotel  Co.  y.  Hunt,  67  Mo.  126^  it  is  said  to 
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'he  weH  settled  that  a  defect  in  the  certificate  is  not  ayailflMe  ia  m 
Atockhalder,  who^  by  his  conduct^  has  waiyed  the  defect.    The 
court  also  said:  ^^The  cases  in  regard  ix>  this  point  have  all  been 
eaaaandned,  imd  lihej  all  agree  that  where  the  Bubeeription  has  been 
acx|uie6ced  in^  either  by  payment  af  part  of  the  eubscription,  ot 
by  becaming  a  diredxxr,  or  by  attending  meetings  of  sfcockhclderBy 
or  by  any  oither  act  indicating  an  acquiescence  in  the  ralrdity  of 
his  subscription,  his  defense,  based  on  mere  technical  objections. 
Trill  be  disregarded.    But  the  present  case  is  peculiar^  in  that  it 
dhows  nothing  but  the  bare  act  of  subscribing It  ap- 
pears that  the  ten  per  cent  required  by  the  articles  of  association 
to  be  paid  on  subscription  was  never  paid;  that  the  defendant 
never  took  any  part  in  the  oompan/s  acts,  exx^pt  to  subscribe.'' 
The  Alabama  court  says:  '^A  subscriber  to  stock  may,  like  any 
other  person,  be  estx>pped  from  disputing  the  de  facto  existence  of 
a  corporation,  especially  as  against  creditors,  where  he  attends 
meetings  of  stockholders,  or  otherwise  participates  in  the  busi* 
ness  of  the  company,  thereby  inducing  others  to  act  upon  the 
faith  of  hjs  admissions,  to  their  prejudice'':  Schloss  y.  Trade  Co., 
87  Ala.  414;  13  Am.  St.  Eep.  61.    In  Bridge  Co.  v.  Chapin,  6 
Gush.  50,  it  is  admitted  that  if  a  subscriber,  knowing  the  whole 
capital  had  not  been  subscribed,  but  attended  meetings,  and  par- 
ticipated in  the  business  of  the  company,  he  would  be  estopped 
to  deny  his  subscription.    In  Association  v.  Walker,   83  ®^^ 
Mich.  386,  attending  meeting  and  yoting  stock  was  held  to  be  a 
iraiver  of  objection  to  an  increase  of  stock.    Presence  of  a  party 
at  organi^tion  of  a  company  as  a  corporation,  his  election  as 
president  and  signature  as  such  to  a  note  is,  in  effect,  an  admis- 
sion of  the  existence  of  the  corporation,  and  that  he  was  a  stock- 
holder: Haynes  v.  Brown,  36  N.  H.  645.    Payment  of  calls  is  an 
admission  that  subscription  is  binding:   Boggs  v.  Okott,  40  111. 
304;  Musgrave  v.  Morrison,  54  Md.  161.     Such  acts  waive  irregu- 
larity of  subscription:  Ohio  etc.  B.  B.  Co.  y.  McPherson,  35  Mo. 
13;  86  Am.  Dec.  128,  and  note. 

It  is  oon-tended  that  a  corporation  was  formed  but  not  the  cor- 
poration contemplated.  It  is  the  same  name,  different  only  as 
to  date  of  expiration  from  the  agreement.  We  cannot  eay  this 
makes  it  another  corporation.  It  is  the  same  in  all  other  as- 
pects, ^^yen  where  articles  of  association  are  altered,  or  an  at- 
tempt is  made  to  transfer  a  subscription  to  a  new  company,  the 
subscriber  will  be  liable  if  he  consented  to  the  change,  either  by 
word  or  act  indicating  acquiescence'*:  Hammond  v.  Straus,  53 
Md.  1, 16;  1  Morawetz  on  Private  Corporations,  sec.  63.    ''If  any 
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qnestioii  oould  arise  as  to  the  identity  of  tlie  corporation  organ- 
ised as  the  one  mentioned  in  the  su'bBmption  paper^  it  must  be 
held  to  have  been  waired  by  the  defendant  when  he  appeared  at 
its  meetings,  and  took  part  in  the  discussion  of  questions  there 
laisedy  and  voted  his  stock":  Opinion  in  Association  t.  Walker, 
83  Mich.  393.  There  is  not  a  shadow  of  evidence  that  any  other 
corporation  or  anything  Uke  the  same  name  existed^  and  it  seems 
to  me  that  it  is  utterly  impossible  to  say  that  Squires,  in  his  acts 
of  participation,  in  fact  meant  any  other,  or  that  the  law  would 
say  they  are  not  referable  solely  to  the  corporation  contemplated 
by  the  agreement  which  he  signed.  It  was  the  same.  The  mere 
variance  above  spoken  of  between  agreement  and  certifioate  did 
not»  for  the  purpose  of  the  question  now  spoken  of,  make 
it  another  company;  it  did  not  change  identity.  The  frame,  the 
business,  the  natare  of  the  corporation  made  by  the  certificate 
are  the  seme  as  those  of  the  one  contemplated  by  the  article,  so 
that  Squires'  acquiescence  or  waiver  would  vurdy  apply  to  the 
corporation  made  *^  by  the  certificate.  Where,  even,  there  is 
a  material  departure  from  the  original  plan,  the  cases  agree  that 
action  such  as  that  of  the  subscriber  in  this  case  will  bind  him: 
Kote  in  Machine  Co.  v.  Davis,  40  Minn.  110;  12  Am.  St  Rep. 
701;  26  Am.  &  Eng.  Corp.  Cas.  69.  The  case  of  Manufacturing 
Co.  V.  Hockaday,  89  Va.  557,  while  holding  that  a  material 
change  in  the  purposes  of  a  corporation  will  release  a  atoekholdef, 
admits  in  the  opinion  that  attendance  on  meetings,  or  paying 
subscriptions,  is  a  waiver  of  the  objection.  The  rule  of  release, 
meet  it  where  you  will,  is  always  stated  with  this  qualification. 
Bailroad  Co.  v.  Wilson,  22  Conn.  435,  is  strong  to  the  same 
point  See,  on  this  estoppel  subject.  Glass  Co.  v.  Alexander,  2 
K.  H.  380;  9  Am.  Dec.  102. 

But  it  is  argued  that  when  Squires  did  the  acts  of  acquiescence 
he  did  not  know  of  the  variance.  The  certificate  of  incorpora- 
tion was  reed  aloud  at  the  organization.  He  says  he  did  not  hear 
it  read.  No  one  was  charged  with  the  duty  to  inform  him  of  it 
It  was  his  own  dutyto  look  to  that,  and  meanswere  open.  In  Bail- 
road  Co.  V.  Bowser,  48  Pa.  St.  29,  it  was  argued,  as  here,  that 
to  bind  the  subscriber  by  acquiescence  he  must  know  of  the 
change.  An  instruction  to  the  jury  that  if  he  did  not  know  of 
it,  he  was  not  bound,  was  held  erroneous.  The  opinion  said  that 
after  the  act  of  the  legislature  reduced  the  capital,  "the  company 
was  organized,  and  the  defendant  voted  in  right  of  his  subscrip- 
tion at  the  oganization  and  at  the  election  of  directors.  Fpon 
this  state  of  facts,  the  court  instructed  the  jury  that,  unless  the 
defendant  knew  when  he  voted  that  the  required  subscription  to 
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the  capital  stock  had  been  reduced  by  law  from  one  hundred  and 
fifty  thousand  dollars  to  twenty-fiye  thousand  dollars^  the  change 
released  him  from  his  subscription;  that  the  presumption  of  law 
"wrould  be  that  he  knew  of  the  change  in  the  charter,  but  that 
if^hether  he  did  or  not  the  jury  should  determine.  In  this  we 
think  there  was  error.  By  voting,  the  defendant  admitted  him- 
self still  a  corporator,  and  the  general  principle  of  law  is,  that  a 
corpomtor  must  be  held  cognizant  of  his  own  charter.  There  was 
no  eTidence  to  rebut  this  legal  presumption,  even  if  it  was  capa- 
ble of  rebuttal.  ®^*  .  .  .  .  The  change  in  the  charter  could  not 
relieve  the  defendant  After  it  wias  made,  he  had  contributed  to 
involve  his  cocorporators  in  the  venture,  encouraged  the  creation 
of  debts,  and  it  was  no  longer  for  him  to  deny  Ms  liability  to  pay 
his  own  subscription.'' 
We  afSrm  the  judgment 

OORPOKATIONS  —  BXISTBNCB  —  BSTOPPBL  TO  DENY.— 
Wbere  both  the  corporation  and  the  subscriber,  in  entering  Into  a 
contract  of  subscription  for  stock,  assume  the  existence  of  the 
corporation,  both  are  estopped  from  denying  it  in  a  suit  to  compel 
payment  of  the  subscription:  Cravens  v.  £^gle  etc.  Mills  Co.,  120 
Ind.  6;  16  Am.  St.  Rep.  298,  and  note.  Persons  who  have  been 
Instrumental  in  the  formation  of  a  corporation  and  In  issuing 
alleged  illegal  stock,  and  who  have  contracted  with  the  corpora<tion 
with  fall  knowledge  of  all  Its  transactions,  are  not  in  a  position  to 
contest  the  regularity  of  its  formation:  Pittsburg  Mln.  Co.  v. 
l^)ooner,  74  Wis.  807:  17  Am.  St.  Rep.  149,  and  note.  In  an  action 
»n  a  subscription  to  corporate  stock,  it  cannot  be  pleaded  that  then? 
was  no  such  corporation,  the  defendant  being  estopped  by  his  con- 
tract to  deny  the  existence  of  the  corporation:  Anderson  v.  Newcastle 
etc.  R.  R.  Co.,  12  Ind.  876;  74  Am.  Dec.  218,  and  note.  A  sub- 
scription for  stock  to  preliminary  articles  of  association,  not  purport- 
ing to  be  a  contract  with  an  existing  corporation,  does  not  estop  the 
subscriber  from  afterward  denying  the  legal  existence  of  the  cor- 
poration upon  the  subscription:  Capps  v.  Hastings  Prospecting  Co., 
40  Neb.  470;  42  Am.  St.  Rep.  677,  and  note.  See.  also,  the  extended 
note  to  Thompson  v.  Reno  Sav.  Bank,  8  Am.  St.  Rep.  827,  872. 

CORPORATIONS— CHANGE  IN— EFFECT  ON  STOCK  SUB-. 
SCRJPTIONS.— A  change  of  name  of  the  corporation  will  not  relieve 
an  admitted  stockholder  therein  from  liability  to  the  creditors  of 
the  corporation  for  the  amount  remaining  due  on  the  stock  sub- 
scribed by  him:  Howard  v.  Glenn,  85  Ga.  238;  21  Am.  St.  Rep.  150. 
Chancres  In  the  charter  of  a  railroad  company,  which  do  not  pnt  it 
ont  of  the  power  of  the  company  to  apply  original  stock  subscrip- 
tions to  the  purpose  for  which  they  were  originally  subscribed,  at 
law  conRtitnte  no  defense  to  an  action  against  an  original  sub- 
scriber: Pacific  R.  R.  V.  Hnghes,  22  Mo.  291:  64  Am.  Dec.  266,  anil 
especially  the  note. 
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Wilson  v.  Phcenix   Powdeb   Manupacturino   Ca 

[40  Wnr  ViBGINiA,  413.] 

NUISANCE— POWDER  WORKS.— The  manafacture  and  keep- 
ing of  large  quantities  of  gunpowder  and  other  exploalres  in,  or  dan- 
gerously near  to,  public  places,  such  as  towns  and  highways,  is  a 
public  nuisance*  and  indictable  as  such,  whether  negligently  or  care- 
fully conducted. 

NUISANCE.— THE  OWNER  OF  POWDER  MILLS  and  woTka 
Is  answerable  for  all  damages  done  to  person  or  property  by  their 
explosion,  whether  negligent  or  not,  if  they  are  so  ^tuate  that  such 
an  explosion  would  probably  involve  injury  to  the  person  or  property 
•of  third  persons. 

PRACTIOB.— AN  IMMATERIAL  ALLEGATION  OF  NB6LI- 
GEKCE  need  not  be  proved. 

EVIDENCE,  FOREIGN  RECORDS,  AUTHENTIGATION  OF, 
WHERE  THE  JUDGE  IS  ALSO  THE  CLERK.— Though  the  statute 
requires  the  record  of  a  foreign  court  to  be  certified  by  the  clerk  and 
authenticated  by  the  judge  thereof,  it  Is  admissible  when  certified  by 
the  judge  to  be  a  complete  and  correot  copy,  if  he  is  also  the  derk 
of  the  court. 

LAWS  OF  OTHER  STATEa— The  ooorts  of  West  Vfislnia 
wUl,  under  its  code,  take  jndlcial  notice  of  the  laws  of  other  stately 
mnd.  In  exercising  this  power,  may  consult  the  statutes  thereof  or 
any  otbcf  book. 

TITLE,  WHEN  NEED  NOT  BE  FROYBD.-One  in  poosesskm 
of  real  estate  may  maintain  an  action  to  recover  damages  thereto 
from  the  exploalon  of  powder  works  withont  proving  his  tttl&  It 
will  be  presumed  from  such  possession. 

ESTOPPEL-PARTIES.— A  jodldal  record  is  not  admlnlble 
against  a  party  to  it  in  favor  of  a  stranger  thereto^  when  offered  as 
«n  estoppel. 

EVIDBNOE.--THB  PLEADINGS  IN  another  case  may  be  re- 
ceived in  evidence  to  prove  an  admlssloo  made  tliereln  by  the  paz<y 
against  whom  they  are  ofl^ered. 

Simms  ft  Enslow,  for  the  pkinidfl  in  error. 

ManMim,  Peyton,  ft  Marcum,  for  the  defendant  in  error. 

^^^  BEANNON,  J.  The  Phoenix  Powder  Mannfactaring 
Company  was  sued  in  an  action  of  trespass  on  the  case  in  the  dr- 
ouit  court  of  Wayne  county  by  John  G.  Wilson,  to  recover  dam- 
ages toWilffon'sdwelling-honse  and  other  hoiildings  resultingfrom 
an  explosion  of  powder  stored  in  buildings  of  the  defendant  com- 
pany. The  jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
defenda-nt's  demurrer  to  the  plaintiff's  evidence,  on  ^^^  which 
demurrer  the  court  gave  judgment  for  the  plaintiff,  and  the  de- 
fendant resorted  to  the  writ  of  error  which  we  now  decide. 

There  was  no  evidence  to  show  negligence  on  the  part  of  tte 
defendant  in  the  operation  of  its  powder-mill  or  in  the  storage  « 
handling  of  its  powder,  and  thus  the  question  anses  whether  the 
plaintiff  can  recover  by  showing  only  the  presents  of  the  mill 
in  the  location  it  occupied,  the  storage  of  powder  tfaere^  its  ezpio- 
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fiion^  and  the  consequeat  damage  to  the  plaintiff's  property,  with- 
out proof  of  negligence. 

Was  the  defendant  maintaining  a  public  nuisance?  If  it  was, 
it  was  engaged  in  the  commission  of  a  public  wrong;  and,  injury 
resulting  therefrom  to  the  plaintiff,  the  defendant  must  repair 
«ach  injury. 

Powder  and  nitroglycerine  are  commodities  of  essential,  if  not 
primary,  importance  from  their  wide  use  in  war  and  in  the  oon- 
6tni<?tion  of  railroads,  roads,  buildings,  and  other  yaried  uses,  and 
their  manufacture  is  a  business  entirely  respectable  and  indis- 
pensable; but  that  consideration  is  not  all  controlling;  that  con- 
fiideration  is  not  alone  to  be  regarded.  The  rights  and  safety  of 
those  nxA  engaged  in  their  manufacture  must  not  be  forgotten. 
They  are  agents  of  magical  power  and  wrath.  When  the  spark  or 
tou<^h  of  ignition  meets  them,  their  subtle  force  is  awakened  to 
instantaneous  action — ^an  action  giving  no  warning  and  so  potent 
that  almost  in  the  twinkling  of  an  eye,  before  thought  or  self- 
preservation  can  oome,  it  wastes  man  and  his  home  and  his  say- 
ings with  irrepressible  energy.  Often  the  explosion  comes  from 
causes  not  discernible,  which  reasonable  foresight  or  prudence 
cannot  see.  Valuable  as  are  these  giants  as  auxiliaries  to  man 
in  his  great  works,  they  must  be  limited  to  places  and  bounds  of 
safety. 

Here  is  a  mill,  making  powder  and  other  explosives,  standing 
right  on  the  bank  of  the  Ohio  river,  upon  -whidi,  day  and  night, 
boats  bear  thousands  of  precious  lives  and  thousands  of  dollars  of 
property,  about  two  hundred  yards  from  the  great  Chesapeake  ft 
Ohio  Bailroad  and  about  three  hundred  yards  from  the  Hunting- 
ton &  Big  Sandy  Bailroad,  both  great  highways  of  the  public, 
with  trains  filled  with  passengers  *^®  and  property  passing  over 
them  almost  hourly,  and  about  seventy-five  yar<b  from  a  country 
road,  also  a  highway  in  constant  use.  Six  exploskms  oocurred  at 
this  mill  within  three  yeare,  showing  that  it  was  a  constant  men- 
ace to  life  and  property  for  a  wide  range  around  it,  within  which 
many  people  lived  and  worked,  as  its  explosions  threw  large  pieces 
of  iron  and  large  timbers  out  into  the  river,  and  some  clear  across 
into  the  town  of  Burlington,  about  one  half  mile  away  on  the 
Ohio  bank  of  the  river,  and  into  fields  in  Ohio,  a  mile  distant. 
The  buildings  of  the  plaintiff  which  were  injured  in  the  explosion 
involved  in  this  suit  stood  in  Burlington.  These  explosions  have 
injured  many  houses  in  Ohio,  by  shaking  and  jarring,  damaging 
cbimneys,  walls,  plastering,  etc.,  from  the  force  of  concussion. 
Some  of  the  explosions  were  terrible  in  their  power  and  shock. 
This  powdermill,  with  its  great  quantity  of  explosives  in  its  store- 
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houfle,  waa  a  conBtant  danger  impending  over  those  highwajs  and 
all  lawfully  using  them^  and  the  people  liring  in  the  neighbor- 
hood within  the  danger  limit — ^an  ever  pieeent  perils  day  and 
night 

The  manufacture  and  keeping  of  quantities  of  gunpowder, 
nitroglycerine  and  other  explosiTes  in  or  dangeroualy  near  to 
public  places,  such  as  towns  or  highways,  is  a  public  nuisance  and 
indictable  as  such.  It  makes  no  difference  whether  carefully 
or  n^ligently  conducted  and  managed.  Negligence  is  here  no 
material  element.  If  damage  happened  to  a  person  from  explo- 
sion, the  injured  party  is  entitled  to  compensation  without  pror- 
ing  negligence  on  the  part  of  the  defendant  He  is  injured  by 
that  which  breaks  the  law — ^the  law  against  public  nniaanoe. 
He  is  in  no  fault,  while  the  other  man  is,  and  he  has  reoetTed 
damage  from  that  other  man^s  wrongful  act  He  has  a  right  to 
immunity  from  this  injury,  and  the  other  man  owed  him  the 
duty  of  securing  him  immunity.  The  state  is  wronged  by  the 
maintenance  of  a  nxiisance  which  may  at  any  moment  take  the 
liyes  and  destroy  the  property  of  its  people  passing  and  repassing 
orer  its  highways,  and  refpoamg  and  working  in  their  accustomed 
places,  and  the  particular  person  hurt  has  special  cause  of  com- 
plaint, because  he  is  especially  injured:  Talbott  t.  King,  32  W. 
Va.  6. 

^^^  It  is  true  the  manufacturer  owns  his  mill,  and  is  engaged 
in  lawful  and  honorable  business;  but  he  has  i^olafced  that  maxim, 
aenturies  old  in  the  law,  yet  vital  and  indispensable  in  organized 
society,  wheire  everyone  must  use  his  property  to  earn  bread, 
''Sic  utere  tuo  nt  aliennm  non  laedas^'  (So  use  your  owvi  property 
that  you  injure  not  another).  This  lawful  but  dangerous  busi- 
ness, being  carried  on  where  it  is,  is  a  public  nuisance.  No  care 
nm  exempt  it,  situated  where  it  is,  from  the  charge  of  being  a 
nuisance:  Wood  on  Nuisances,  sec.  69;  Wier^s  Appeal,  74  Ba.  St 
230;  Heeg  v.  licht,  80  N.  Y.  579;  36  Am.  Rep.  654;  Myers  v. 
Malcolm,  6  Hill,  292;  41  Am.  Dec.  744;  Lafiin  etc.  Powder  Co. 
T.  Teamey,  131  111.  322;  19  Am.  St  Rep.  34,  and  note  39;  Mc- 
Andrews  v.  Collerd,  42  N.  J.  L.  189;  36  Am.  Rep.  508. 

In  McAndrewB  v.  OoUerd,  42  N.  J.  L.  189,  36  Am.  Rep.  508, 
the  opinion  says  that  'Tceeping  powder,  nitroglycerine,  or  other 
explosive  substances,  in  laige  quantities,  in  the  vicinity  of  a 
dwelling-chouse  or  other  place  of  business,  is  a  nuisance  per  se, 
and  may  be  abated  by  action  at  law  or  injunction  in  eqnity,  and, 
if  aotual  injury  results,  the  person  keeping  them  is  liable  there- 
for, even  though  the  act  oocasioning  the  explosion  is  due  to  other 
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persoiiB,  and  is  not  chargeable  to  his  personal  negligence.''  The 
reason  is^  the  act  is  wrongful,  fraught  with  danger  all  the  time^ 
and  it  is  illogioal  to  call  on  one  who^  free  from  faulty  has  been 
injured,  to  prove  that  the  party  who  injured  him  conducted  a 
bnainess  confessedly  unlawful  in  a  caroIeBs  manner,  and  just 
wlierein  he  was  caredess.  His  whole  aiction  is  negligent  from  be- 
in^  wrongful,  so  to  speaJc.  The  authorities  siboTe  cited  dispense 
with  proof  of  negligence  by  plaintiff.  Later  New  York  cases 
OT^etrrule  the  case  of  People  y.  Sands,  1  Johns.  78,  3  Am.  Dec. 
296,  in  this  regard. 

Now,  if  this  mill  were  located  in  a  secluded  place — one  removed 
from  highways — being  in  itself  a  lawful  business,  the  oase  would 
be  different;  it  would  not  be  a  public  nuisance,  and,  to  recover 
injury  from  an  explosion,  I  apprehend  the  plaintiff  must  show 
negligence  on  the  defendant's  part.  But  it  is  contended  that, 
aa  the  declaration  alleges  negligence  on  the  part  of  the  defendant, 
it  must  be  proven.  That  allegation  was  unnecessary^  immaterial, 
and  surplusage,  and  the  law  docs  not  require  anything  but  mate- 
rial allegations  to  be  *^®  proven:  State  v.  Howes,  26  W.  Va. 
110;  State  v.  Hall,  26  W.  Va.  236;  1  reenlcaf  on  Evidence,  sec. 
61. 

Another  matter  in  the  case  relied  upon  as  error  is  the  introduc- 
tion in  evidence  of  a  copy  of  a  bill  to  show  title  in  the  plaintiff 
to  the  premises  injured.    It  was  probated  in  Ohio,  and  it  is  said 
that  it  is  insufficiently  authenticated  iu  the  fact  that,  though  cer- 
tified as  a  full,  true  copy  by  the  probate  judge  it  wants  the 
cleric's  certificate,  both  being  required  by  section  19,  chapter  130, 
of  the  code.    By  the  constitution  of  Ohio  and  its  statute  law,  the 
probate  judge  is  also  clerk  of  the  probate  court,  and  keeper  of  its 
books  and  papers.    This  same  person  could  make  two  certifi- 
cates, but  that  would  seem  useless.     The  object  of  the  statute  in 
requiring  two  certificates  is  to  double  the  probability  of  truthful 
certification;  but  this  cannot  be  done  where  one  man  fills  both 
places,  the  statute  requiring  the  judge  of  the  same  court  to  cer- 
tify that  the  clerk's  certificate  is  in  due  form.    It  has  been  held 
that,  where  one  person  is  clerk  and  judge  both,  it  is  sufficient: 
Cox  V.  Jones,  52  Ga.  438.    We  have  the  right  under  section  4, 
chapter  13,  of  the  code,  to  take  judicial  notice  of  the  law  of  an- 
other state,  this  being  a  change  from  the  former  law  (1  Eobert's 
Practice,  249;  1  Greenleaf  on  Evidence,  sec.  5,  note  1,  sec.  489), 
and,  in  exercising  this  power,  can  consult  the  statutes  of  Ohio, 
or  any  other  book,  to  learn  that  Hw  probate  judge  is  by  law  ex 
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officio  derk  of  the  probate  oonrt:  State  y.  Ooodiich^  14  W.  Ya. 
840;  Singer  Mfg.  Co.  t.  Bezmett^  28  W.  Ye.  16. 

It  ia  claimed  that  certain  deeds  were  improperly  •JJwwijtgil 
They  were  offered  to  show  title  in  the  plaintiff.  They  pmpoii 
to  be  original  deeds,  not  anthenticated  copies,  and,  being  ae- 
knowledged  in  snch  manner  as  would  allow  them  to  be  recx>rded 
here,  that  is  sufficient  under  section  21,  chapter  130,  of  the  oode 
ol  1891.  But  even  were  the  said  will  and  deeds  not  admiaBible^  it 
would  be  immaterial,  as  the  plaintiff,  so  far  as  oonoems  hia  title 
to  the  premises^  could  maintain  his  action,  as  he  waa  in  actual 
possession,  which  is  one  and  the  first  element  of  t^e,  as  it  is 
prima  fade  evidence  of  full  legal  title  in  him  who  has  ik  1 
Lomaz's  Digest^  574;  2  Minor's  Institutes,  447;  2  Blackstone's 
Commentaries^  696,  and  note.  One  in  actual  posseasian  may 
maintain  trespass  quare  dausum  fregit  Formerly,  to  maintain 
^^*  that  action,  actual  possession  was  necesaaiy:  Barton's  Law 
of  Practice,  182;  Kretaer  v.  Wysong,  6  Gratt.  9;  Cook  y.  Thorn- 
ton, 6  Band.  8;  Truss  y.  Old,  6  Band.  656;  18  Am.  Dec.  748. 
Therefore,  a  tenant  being  in  possession,  the  landlord  oould  not 
gne  in  trespass  for  lasting  injury  to  the  freehold,  but  must  bnng 
trespass  on  the  case:  1  Tuck.  191.  But  now  a  oonstroctiye  pos- 
session is  suiBcient  to  maintain  trespass:  Snider  y.  Myen^  8  W. 
Va.  196;  Storrs  y.  Feick,  24  W.  Va.  606. 

I  suppose  the  injury  to  the  plaintifPs  property  was  so  direct  and 
immediate  from  the  explosion  as  to  warrant  an  action  of  trespass 
under  the  strict  principles  of  the  common  law;  but  that  isinele- 
yant,  as,  the  action  here  being  trespass  on  the  case,  we  need  not 
consider  the  nice  and  finespun  distincticm  as  to  direct  and  conse- 
quential injury,  on  which  rested  the  dioioe  between  the  two 
forms  of  action,  resulting  formerly  in  so  many  nonsuits,  diaeussed 
in  .Jordan  y.  Wyatt,  4  Qratt  161,  47  Am.  Dec.  720,  and  else- 
where, as  the  enactment  found  in  section  8,  chapter  103,  of  the 
code,  that  ''in  any  case  in  which  an  action  of  trespass  will  He 
there  may  be  maintained  an  action  of  trespass  on  the  case,''  does 
away  with  it  in  this  case. 

Another  error  alleged  in  the  petition  for  the  writ  of  enor  is 
that  the  court  allowed  to  go  in  evidenoe  the  answer  of  the  Phoe- 
nix Manufacturing  Company  filed  in  a  suit  of  the  Huntington  & 
Kenoya  Land  Derelopment  Company.  The  object  of  tendering 
this  answer  as  ervidence  wus,  I  suppose,  to  haye  the  benefit  of  the 
statement  in  it  as  an  admission  that  the  defendant  did  buy  land, 
and  upon  it  erect  and  operate  a  powder  manufactory.    Was  it  ad« 
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missible?  It  was  a  pleading  in  a  case  to  which  Wilson  was  a 
stranger.  A  judicial  record  is  not  admissible  against  or  binding 
upon  parties  to  it>  in  faTOr  of  strangeiB  to  it^  its  effecft  being  con- 
fined to  parties  and  their  privies,  that  is,  when  offered  to  haye  the 
effect  of  estoppel,  under  the  principle  of  res  judicata;  but  that  was 
not  the  purpose  of  the  introduction  here,  it  being  offered  only  as 
an  item  of  evidence  is  an  admission  by  the  defendant,  open  to  ex- 
planation or  rebuttal.  There  is  a  volume  of  law  to  diow  that 
pleadings  in  another  cause  may  be  used  for  evidentiary  or  collat- 
eral purposes  where  only  one  party  to  the  case  on  trial  was  a  ^^^ 
party  to  the  former  one.  An  answer  in  chancery  may  be  used  as 
eTidenoe  of  an  admission  of  a  fact  or  facts:  Hunter  v.  Jones, 
6  Band.  641;  Tabb  v.  Cabell,  17  Qrati  160;  1  Qreenleaf  on 
Evidence,  sec.  572  a;  1  Wharton  on  Evidence,  sees.  836,  838. 
Moreover,  without  the  admission  contained  in  the  answer,  there 
was  plenty  of  evidence  to  show  that  the  defendants  built  and 
operated  the  mill,  and  stored  powder  there,  especially  on  a  de- 
murrer to  evidence.  There  was  ample  evidence  to  sustain  the 
Terdiet,  especially  considered  upoooL  a  demurrer  to  the  evidence. 

We  cannot  set  aside  the  verdict  for  excessiveness  of  damages. 
Therefore  we  affirm  the  judgment 

NUISi^NOE.— A  POWDEH  MAGAZINE  situated  so  near  the  dweU- 
ing-house  of  anotlier  as  to  be  liable  to  Inflict  serious  injury  to  his 
person  or  property  in  case  of  explosion  is  a  private  nuisance,  makinii^ 
the  owner  liable  whether  the  powder  was  carefully  kept  or  not: 
Laflin  etc.  Powder  Ck>.  v.  Tearney,  131  111.  822;  10  Am.  Bt  Bep.  84, 
and  DoKe.  The  erection  of  a  powder  magazine  and  keeping  stored 
therelu  large  quantities  of  gunpowder  is  per  se  a  nuisance:  Oheat- 
ham  V.  Shearon,  1  Swan,  218;  55  Am.  Dec.  784. 

EVIDENCE-JUDICIAL  NOTICE  OF  LAWS  OP  OTHBfB 
13TATES.— Oonrts  do  not  take  Judicial  notice  of  the  statutes  of 
another  state:  Snn«mer  v.  Mitchell,  29  Fla.  179;  80  Am.  St.  Rep. 
106,  and  note;  &croggin  v.  McClelland,  87  Neb.  644;  40  Am.  St 
Bep.  620,  and  note. 

EVIDENCE.— A  SWORN  PLBADINO  of  a  party  to  one  actJoo 
Is  admissible  in  evidence  against  him  in  another  action  as  an  admls^ 
slon  subject  to  rebuttal  and  explanation:  Gibson  v.  Hetriott,  65 
Ark.  85;  29  Am.  St.  Rep.  17.  An  answer  filed  fot  defendant  over 
the  signature  of  his  attorney  Is  admissible  as  evidence  in  another 
action,  of  admissions  of  the  allegations  therein  set  out:  Ayres  v. 
Haxtford  etc.  Ins.  Co.,  17  Iowa,  176;  86  Am.  Dec.  668. 

REAL  PROPERTY— POSSESSION  AS  NOTICE  OP  TITLiB.— 
Poesession  of  real  estate  gives  constructive  notice  of  the  title  under 
which  the  occupant  claims:  Johnson  v.  Olancy,  4  Blackf.  94;  28  Am. 
Dec.  46,  and  note.  See,  also,  the  note  to  Bowman  v,  Anderson,  81 
Am.  St  Rep.  476,  and  especially  the  extended  note  to  Plnme  v. 
Seward,  60  Am.  Dee.  601. 
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Flannegan  V.  Ghesapeakb  &  Ohio  Railway  Go. 

[40  Wi  n  VIBGINIA,  4S6.] 

FErLiLOW-SBRVANTS  ARB  those  who  are  00  far  wortlDg 
together  as  to  be  practically  co-operating,  and  who  have  an  <vpor- 
tunlty  to  control,  or  InHuence  the  conduct  of,  and  who  liare  no 
supertorlty  over,  one  another. 

FELLOW-SDKVANTS,  WHO  ARB  NOT.— A  brakemjui  of  a 
railway  train,  and  a  telegraph  operator  in  charge  of  a  signal  sta- 
tion, with  full  authority  to  control  the  running  of  trains,  and  to 
whom  all  brakemeu  owe  the  duty  of  obeying  his  orders,  are  not 
fellow-servautd.  The  former  may,  therefore,  recover  of  the  common 
employer  for  injuries  sustained  through  the  negligence  of  the  latter 
In  giving  a  slgval  for  a  train  to  proceed,  when  the  track  Is  occupied 
by  another  train. 

RAILWAYS  —  VICB-PRINCIPALS.  —  A  telegraph  operatcvr. 
whose  duty  it  is  to  control  the  running  of  a  train  over  a  track,  and, 
to  that  end,  to  know  Whether  or  not  it  Is  obetnioted,  is  performiji? 
ttie  duty  of  the  master  to  his  employes,  the  performance  of  which 
oannot  be  delegated  to  another,  so  «is  to  relieve  the  ma^er  frou 
IkibiHty.    In  other  words,  such  operator  Is  a  vice-prlnc^paL 

MASTER  AND  SBRVANT— DUTIES  WHICH  MASTBR 
CANNOT  DELEGATB  SO  AS  TO   RELIEVE  HIMSEyLP   FBOH 

INABILITY.— A  railway  corporation  owes  to  Its  employes  the  duty 
of  providing  a  safe  place  in  which  to  work.  This  Includes  tbe 
keeping  of  a  clear  track  over  which  to  run  the  trains  on  which 
ihey  serve,  and  the  corporation  cannot  relieve  itself  from  Ualdllty 
to  its  employes  by  placing  the  entire  charge  of  this  brailcli  of 
businesij  in  the  hands  of  a  subordinate.  Such  a  subordinate  Is  a 
vice-principal,  and  an  employd  injured  through  his  negligence  may 
recover  of  the  common  employer. 

FBLIX>W-SERVANTS— EVIDEJNCE  TO  PROVE  THE  PER- 
FORMANCE OF  DUTY  BY.— In  an  action  by  a  servant  to  recover 
for  injury  claimed  to  have  resulted  from  the  negligence  of  a  vice- 
principal,  but  which  may  have  resulted  from  the  negligence  of  a  fel- 
low-servant,  the  plaintiff,  after  establishing  the  negligence  of  such 
vice-princi)Mil,  is  not  bound  to  assume  the  burden  of  proving  the  ab- 
sence of  contributory  negligence  on  the  part  of  such  fellow-aervani. 
The  court  cannot  infer  negligence  on  the  part  of  such  feUow- 
sorvant  in  the  absence  of  any,  or  a  doubtful  state  of,  evidence 
relating  thereto. 

NEGLIGENCE,  BURDEN  OF  PROOF  RBSPDOTING.— If  a 
plaintiff  suing  for  damages  resulting  from  negligence  makes  out  a 
prima  facie  case,  he  is  not  bound  to  assume  the  burden  of  dis- 
proving contributory  negligence,  either  on  his  i>art  or  that  of  a 
fellow-servant. 

PRACT1CE.-ON  A  DEMURRER  TO  THE  BVTI>BNC35, 
where  there  is  doubt  which  of  two  Inferences  should  be  adduced, 
the  court  will  adopt  the  one  most  favorable  to  the  plaintiff. 

PRESUMPTION  FROM  FAILUItE  TO  PRODUCJB  BVI- 
DENGE.— 'If  a  railway  corporation  sued  for  damages  to  an 
employ^,  claimed  to  have  resulted  from  negligence,  has  H  In  Its 
power  to  produce  evidence  of  employes  present  at  the  time  of  the 
accident,  and,  instead  of  so  doing,  it  demurs  to  the  evidence  offend 
hy  the  plaintiff,  it  will  be  presumed  that  the  testimony  cMf  the 
employes,  had  it  been  produced,  woidd  have  been  favorable  to  the 
plaintiff. 

Simms  &  Enslow,  for  the  plaintiff  in  error. 

T.  G.  Mann  and  W.  R.  Thompson,  for  the  defendant  in  error. 
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*»•  DENT,  J.  Thia  ia  a  writ  of  error  from  the  judgment  o* 
the  circuit  court  of  Fayette  county  rendered  on  the  sixth  day 
of  March,  1894,  for  the  sum  of  fiye  thoueand  and  twelye  dollars 
and  seventy-two  cents,  in  favor  of  B.  E.  Flannegan  against  the 
^^  Chesapeake  &  Ohio  Bailroad  Company^  on  a  demurrer  to 
evidence. 

The  facts  are  as  follows:  On  the  seventeenth  day  of  March, 
1892,  while  the  plaintiff  was  in  the  employ  of  the  defendant  as 
a  brakeman  on  a  freight  train,  his  train  became  uncoupled  in 
Stretcher's  Neck  tunnel,  and  it  became  his  duty  to  couple  it; 
and,  while  engaged  in  the  discharge  thereof,  a  passenger  train  ran 
into  the  rear  end  of  the  train,  and  caused  the  plaintiff's  right 
leg  to  be  cut  off  near  the  ankle.  The  conductor  sent  the  rear 
brakeman  back  to  flag  any  approaching  train,  but  whether  he 
discharged  his  duty  properly  does  not  appear  in  evidence.  The 
engineer  says  he  did  not  see  the  flagman,  but  heard  some  one  say 
there  was  a  man  in  the  tunnel.  Who  said  this,  it  does  not  ap- 
pear. But  it  does  appear  that  he  was  on  the  wrong  side  of  the 
engine,  owing  to  the  curvature  of  the  road,  to  see  the  flagman, 
and  also  that  he  was  blinded  by  the  smoke  so  that  he  could  not 
see  a  foot  ahead  of  the  engine.  The  fireman's  evidence  was  not 
taken,  and  it  must  have  been  he  who  saw  the  man  in  the  tunnel. 
The  rear  end  of  the  freight  train  was  about  three  hundred  and 
fifty  feet  from  the  west  end  of  the  tunnel  when  struck,  which 
occurred  but  a  few  minutes — an  uncertain  time — after  it  became 
uncoupled. 

The  trains  were  run  through  this  tunnel  by  means  of  signals 
know  as  the  ^^look  system,"  there  being  a  telegraph  station  at 
either  end  of  the  tunnel  in  charge  of  an  operator,  whose  duty  it 
was,  by  signals,  to  notify  trains  when  to  stop,  and  when  and  at 
what  rate  to  proceed.  The  operator  at  the  west  end  gave  the 
passenger  train  the  wrong  signal — being  that  for  a  clear  track — 
and  allowed  it  to  proceed  at  full  speed,  when  she  should  have 
stopped  it  Defendant  demurred  to  the  evidence,  but  the  court 
overruled  it,  and  entered  judgment  for  the  plaintiff.  It  is  now 
here  insisted  that  the  court  erred  in  its  judgment,  for  the  rea- 
sons: 1.  That  the  operator  was  a  fellow-servant  with  the  plain- 
tiff; 2.  That  the  accident  was  caused  by  the  failure  to  flag  the 
passenger  train,  on  the  part  of  the  rear  brakeman  of  the  freight. 

In  passing  on  the  first  objection,  the  court  is  asked  to  review 
and  overrule  the  case  of  Haney  v.  Bailway  Co.,  38  W.  Va.  **" 
570,  wherein  this  question  has  already  been  determined.  The 
contention  is,  that  both  the  flagman  and  signal  operator  are  called 
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upon  to  perform  precisely  sunilar  duties,  tlie  signAl  stations  bdsg 
timply  an  additional  precaation  proTided  to  preyent  acddenCs. 
1%6  definition  of  ''feilovr-servantSy''  as  defined  and  settled  by  re- 
cent decisions,  is,  those  'Srho  Bre  so  far  irorldzig  together  as  to  be 
pratically  co-operating,  and  to  have  opportunity  to  control  or  in- 
fluence the  conduct  of  each  other,  and  haye  no  superioiitj,  the 
one  over  another"  (Madden  v.  Railway  Co.,  28  W-  Va.  619,  57 
Am.  Rep.  695),  while  it  is  held  that  those  who  act  in  a  superior 
position,  and  have  the  right  to  direct  and  control  the  conduct  of 
others,  are  not  fellow-servants  of  such  others,  especiallj  in  dis- 
charge of  superior  duties:  Riley  v.  Railway  Co.,  27  W.  Va.  146; 
Core  V.  Railroad  Co.,  38  W.  Va.  456. 

The  rear  brakeman  or  flagman  on  a  train  is  the  felloe-servant 
of  the  front  brakeman,  for  each  has  his  respective,  separate,  jrt 
dependent  duties  to  perform  in  the  running  of  the  train;  and 
they  may  influeuice,  and  even  control,  each  other's  conduct,  yet 
ihey  are  neither  superior  to,  nor  can  they  control,  each  other. 
Yet  the  flagman  occupies  a  far  different  relation  toward  the  train 
men  of  all  other  trains,  for,  in  giving  them  warning  of  the  oh- 
•tmcUon  of  the  track  by  the  train  to  which  he  belongs,  he  per- 
forms a  duty  delegated  to  him  by  the  master;  and  for  his  failure 
to  discharge  it  the  master  is  liable,  for  it  is  one  of  the  Tnasters 
personal  nonassignable  duties  to  keep  the  track  free  from  ob- 
structions, for  the  safety  of  his  employes.  So  a  flagman,  in  dis- 
charging the  same  duty,  acts  as  a  fellow-servant  to  some,  and 
as  a  superior  or  master  to  others,  of  his  coemploy^  Two  po^- 
•ons  who  are  called  upon  to  perform  the  same  duty,  in  effect, 
may  occupy  a  relatively  different  position  to  the  same  employ^ 
in  its  discharge.  For  instance,  the  flagman  protects  his  coem- 
ploy£s  by  warning  the  approaching  train,  while  the  master,  the 
dispatcher,  and  the  operator  render  them  the  same  protection  by 
not  allowing  the  train  to  use  the  track  until  it  is  clear.  One 
stops  the  train.  The  other  holds  it  back.  The  one  is  a  part  of  the 
train,  while  the  other  belongs  to  an  entirely  different  department, 
which  has  the  supervision  and  ^^^  management  of  all  trains^ 
and  yet  is  no  part  of  any  train,  but  is  entirely  stationary.  The 
one  acts  for  self-protection.  The  other,  being  in  no  person^ 
danger,  acts  for  the  safely  of  others,  and  the  dispatch  of  his 
master's  business. 

In  this  case,  the  defendant,  seeking  to  discharge  its  personal 
duty  and  provide  a  safe  track,  and  at  the  same  time  &cilitate 
the  rapid  movement  of  trains,  established  the  signal  station,  and 
placed  the  opera tjor  in  charge,  with  full  authority,  by  means  of  s 
code  of  signal  orders  equally  as  effective  as  any  other  kind  could 
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pofisfbly  be,  to  control  the  running  of  all  trains  over  this  block; 
and  all  trainmen,  of  every  train,  were  under  absolute  rule  to 
watch  for  and  obey  her  orders  before  they  dare  enter  upon  the 
Uock.    If  fihe  had  been  attentive  to  her  duties,  she  must  have 
known  the  block  was  occupied  and  obstructed,  and  her  knowledge 
was  the  knowledge  of  the  master;  yet,  in  the  face  of  thait  fact, 
ahe  negUgently  gives  a  peremptory  signal  for  the  train  to  proceed. 
In  what  way  could  she  possibly  be  the  fellow-servant  of  the  train- 
men, who  are  entirely  at  her  commcund  and  who  can  neither  influ- 
ence or  control  her  independent  actionB?    She  is  as  much  the 
master  of  her  section  blof  J^  9a  the  master  is  of  the  whole  road. 
In  Lewis  t.  Sedfert,  116  Pa.  St.  647,  2  Am.  St.  Eep.  631,  it  is 
held:   "The  master  owes  to  every  employ6  the  duty  of  providing 
a  reasonably  safe  place  in  which  to  work.    This  is  a  direct,  per- 
sonal, and  absolute  obligation;  and,  while  the  master  may  dele- 
gate these  duties  to  an  agent,  such  agent  stands  in  the  place  of 
the  principal,  and  the  latter  is  responsible  for  the  acts  of  the 
agent.    And  where  the   master  or   superior  places   the  entire 
charge  of  his  business,  or  a  distinct  bran'ch  of  it,  in  the  hands 
of  an  agent,  or  subordinate,  exercising  no  discretion  or  oversight 
of  his  own,  the  master  is  held  liable  for  the  negligence  of  such 
agent  or  subordinate**:  Mullan  v.  Philadelphia  etc.  S.  S.  Co., 
78   Pa.  St.  25;  21   Am.  Hep.  2;  New  York  etc.  R  E.  Co.  t. 
Bell,  112   Pa.  St.  400.    'It  would   be  a  monstrous   doctrine 
to  hold  that  a   railway  company  could  frame  such   schedules 
as  would  inevitably,  or  even  probably,  result  in  collisions  and  loss 
of  life.    This  is  a  personal,  positive  duty;  and  while  a  corporation 
is  compelled  to  act  through  agents,  yet  the  agents,  in  performing 
duties  of  this  character,  stand  in  the  **•  place  of,  and  represent, 
the  principal.    In  other  words,  they  are  vice-principals*':  Lewis 
V.  Sdfert,  116  Pa.  St.  647;  2  Am.  St.  Eep.  631.   In  the  case 
of   Eailway  Co.  v.  Salmon,  14   Kan.  624,  it  is   said:  'T3!ighcr 
officers,  agents,  or  servants,  .cannot,  with  any  d^ree  of  pro- 
priety, be  termed  fellow-servants  with  the  other  employes,  who 
do  not  possess  any  such   extensive   powers,  and  who  haTO  no 
choice  but  to  obey  such  superior  officers  or  servants.    Such  high- 
er officers,  agents,  or  servants,  must  be  deemed  in  all  cases,  when 
'      they  act  within  the  scope  of  their  authority,  to  act  for  their  prin- 
dpal,  in  the  place  of  their  principal,  and  in  fact  to  be  the  princi- 
'     pal'^  Darrigan  t.  Eailroad  Co.,  52  Conn.  285;  52  Amu  Eep.  590. 
"'      A  volume  might  be  written  on  this  subject,  and  numerous  au- 
thorities cited  for  and  against  the  rule  of  vice-principal,  as  pro- 
^     pounded  in  the  case  of  ITaney  v.  Railway  Co.,  38  W.  Va.  570; 
/     but  such  rule  has  become  too  firmly  established  in  this  state  to 
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be  departed  from  now,  and  must  be  carried  out  to  its  legitimate 
results,  until  abrogated  or  altered  by  legislation.  It  nndoubtedlj 
bears  severely  on  corporations,  but  its  object  is  the  safety  and 
preservation  of  life  and  limb. 

The  doctrine,  ^  recognized  and  enforced  in  this  state,  is  Qiat 
it  is  ihe  personal  and  nonassignable  duty  of  the  master,  1.  To 
exercise  reasonable  care  in  providing  and  keeping  in  repair  suit- 
able machinery,  and  all  necessary  appliances,  including  a  safe 
place  to  labor;  2.  To  exercise  a  like  care  to  provide  and  retain 
suitable  servants  for  each  department  of  service;  3.  To  establish, 
conform  to,  and  enforce  compliance,  with  proper  rules  and  regu- 
lations.   These  are  the  superior  duties,  for  the  proper  perform- 
ance of  which  the  master  is  responsible,  whether  he  intrusts  them 
to  a  department>  or  any  employ^  of  any  grade,  and  the  neglect  of 
which,  by  the  agent  or  agency  to  which  they  are  intrusted,  ren- 
ders the  master  liable  to  any  one  injured  by  reason  of  such  ne- 
glect, against  whom  and  to  whom  contributory  negligence  can- 
not be  shown  or  imputed  from  his  own  act  or  the  act  of  a  fellow- 
servant,  whether  it  be  of  commission   or  onussion:   Daniel  v. 
Railway  Co.,  36  W.  Va.  397;  38  Am.  St.  Rep.  870;   Cooper  t. 
Railway  Co.,  24  W.  Va.  37;   and  other  cases  heretofore  cited; 
also,  Schroeder  v.  Railway  Co.,  108  Mo.  323;  ***  Foster  v.  Rail- 
way Co.,  115  Mo.  165.    The  decisions  of  many  jurisdictions  are 
not  in  line  with  our  decisions  on  this  subject:  7  Am.  &  Eng.Ency. 
of  Law,  821,  tit.  ^Tellow-servants.''    The  rule  of  stare  decisis 
applies  with  impregnable  force  in  this  instance,  and  from  which 
there  is  no  way  of  escape,  even  if  the  court  were  so  inclined, 
unless  by  an  utter  and  reprehensible  diar^ard  of  all  precedent 

Defendant  insists,  even  if  this  be  true,  that  the  plaintiff  is  not 
entitled  to  recover,  for  the  reason  that  his  feUow-servant,  the 
flagman,  failed  to  do  his  duty  and  that,  therefore,  contributory 
negligence  is  imputable  to  the  plaintiff.  The  question  at  once 
presents  itself  as  to  the  burden  of  proving  neglect  or  non-neglect 
of  duty  on  the  part  of  the  flagman.  In  the  case  of  Comer  v. 
Mining  Co.,  34  W,  Va.  534,  Judge  Brannon  propounds  the  law, 
as  settled  by  repeated  decisions  of  this  court  as  follows,  to  wit: 
''After  the  plaintiff  has  met  this  requirement  by  showing  negli- 
gence of  the  defendant  causing  him  injury,  and  not  until  then, 
the  plaintiff  may  rest  until  the  defendant  answer  il  The  de- 
fendant may  meet  a  case  satisfacrtorily  proven  on  the  part  of  the 
plaintiff  by  showing  contributory  negligence  on  the  part  of  the 
plaintiff  as  the  proximate  cause  of  the  injury,  but  the  burden  of 
showing  contributory  ne^Hgence  rests  on  the  defendant."  If 
liha  plaintiff's  evidence  shows  contributory  negligence;,  tliia  jt 
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proof  sufficient  to  defeat  a  recovery:  Riley  y.  Railway  Co.,  27  W. 
Va.  146;  SheflE  y.  Huntington,  16  W.  Va.  316;  Hesser  v.  Grafton, 
83  W.  Va.  648.  Wherefore,  we  are  required  to  determine  whether 
the  evidence  justifies  the  inference  of  contributory  negligence. 
If  it  is  a  matter  of  doubt,  it  must  be  resolved  in  favor  of  the  de- 
murree.    The  conductor  of  the  freight  testifies  that  he  directed 
the  rear  brakeiman  to  flag.    The  engineer  of  the  passenger  train 
says  he  saw  no  flagman,  but  some  one  informed  him  there  was  a 
man  in  the  end  of  the  tunnel.    Owing  to  the  curvature  of  the 
track,  and  the  dense  smoke,  the  engineer  was  not  in  position 
to  see  the  flagman;  and  iiaving  been  notified  that  the  block  was 
dear,  by  the  signal  given,  he  was  not  on  the  lookout,  and  had 
on  ^^  a  full  head  of  steam,  and  was  running  rapidly.    The 
evidoice  of  the  fireman,  who,  if  not  busy  in  the  performance  of 
other  duties,  could  have  seen  the  fiagman,  is  not  taken,  and 
neither  is  the  evidence  of  the  flagman.    The  time  elapsed  be- 
tween the  uncoupling  of  the  train  and  the  collision  is  very  un- 
certain.   The  defendant  could  have  made  these  questions  certain, 
either  for  or  against  itself,  by  the  evidenoe  of  the  flreman  and 
flagman;  and  the  presumption  arises  that  the  evidence,  if  intro- 
duced, would  have  been  adverse  to  the  defendant,  or  it  would 
not  have  been  witbiheld:    Union  Traet  Co.  v.  McClellan,  40 
W.  Ya.  405.    On   the   demurrer  to  the   evidence,  the  negli- 
gence of  the  defendant,  having  been  fully  established,  and  the 
question  of  contributory  negligence  being  left  in  an  uncertain 
and  doubtful  condition,  the  plaintiff  must  prevail,  as  there  is 
no  obligation  on  him  to  prove  that  neither  himself  nor  any  of  his 
eoservants  were  guilty  of  any  fault  or  omission  which  might 
have  been  the  proximate  cause  of  the  injury.    The  court  cannot 
infer  such  default  from  the  absence  of  any,  or  a  doubtful  state 
of  evidenoe  relating  thereto:   Comer  v.  Mining  Co.,  34  W.  Va. 
634.    Where  there  is  a  grave  doubt  which  of  two  inferences 
should  be  deduced,  the  court  will  adopt  the  one  most. favorable 
to  the  plaintiff,  as  the  demurree:  Franklin  v.  Geho,  30  W.  Va. 
27;  Schwarabach  v.  Union,  25  W.  Va.  642;  62  Am.  Rep.  227; 
Miller  v.  Insuranoe  Co.,  8  W.  Va.  616;  Ware  v.  Stephenson,  10 
Leigh,  164. 

The  circuit  court  having  correctly  determined  the  demurrer  to 
evidence  in  favor  of  -the  plaintiff,  ^e  judgment  is  affirmed. 


MARTRH  AND  SERVANT— PELLOW-SERV ANTS— WHO  ARE. 
Persons  ongaged  in  the  same  common  work,  employed  by  the 
same  agent  of  the  common  master,  and  performing  duties  pertain- 
ing to  the  same  general  hnslnefls,  are  fellow-serrants:  Norfolk  etc 
B.  lEU  €o.  V.  Hoover,  70  Md.  268;  47  Am.  9t  Bep.  89%  and  note. 
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RAILROADS  —  PELLOWSERVANTS  —  TRAIN  DISPATGHEB 
AND  TRAINMBN.—  A  train  dispatcher  wbo  has  control  at  the 
moTemeikta  of  traina  and  engines,  and  to  whose  oiideis  condnctofn 
and  engineeia  are  subject,  Is  not  a  f ellow-serraut  with  those  engaged 
in  operating  and  moving  trains,  bat  is  the  representatiTe  of  the 
comi>any,  for  whose  negligence,  causing  Injury  to  an  employd  a^* 
ing  under  his  orders,  the  company  will  be  liable:  Smith  ▼.  Wabaab 
etc  Ry.  Co.,  92  Mo.  359;  1  Am.  St.  Rep.  729,  and  note;  Hanldna  t. 
New  Yoiit  etc.  R.  R,  Co.,  142  N.  Y.  416;  40  Am.  St.  Rep.  61H,  and 
note.  See,  ahso,  the  extended  note  to  Adams  y.  Iron  Cliffs  Oo^  18 
Am.  St.  Rep.  455,  456,  and  the  notes  to  Abend  y.  Terra  Haute  etc 
R.  R.  Co.,  58  Am.  Rep.  621,  and  Krogg  y.  Atlanta  etc  B.  B.,  4  Am. 
St.  Rep.  84. 

NEGLIGENCE.— THE  BURDEN  OP  PROVING  OONTBIBU- 
TORY  NBXILIGENOE  of  the  plainldff  rests  upon  Hie  defendant: 
Alabama  etc  R.  R.  Go.  y.  Fracier,  93  Ala.  45;  80  Am.  St.  Rep.  28, 
anii  note  at  page  40,  whei*e  the  cases  are  collected.  In  Bamberger 
Y.  Citizens*  etc.  Ry.  Co.,  95  Tenn.  18,  49  Am.  %  Rep.  909,  howerer. 
It  was  held  that  it  was  not  error  to  instruct  the  jury  that  the  plain- 
tiff must  prove  want  of  contributory  negUgence,  where  ^te  cir- 
cumstances are  not  such  as  raise  any  presumption  of  due  care  on 
his  part. 


Croft  t;-  Hanover  Fire  Insurance  Company. 

[40  Webt  ViBonraAp  606.] 

INSURANCE,  ORAL  CONTRACT  FOR.— As  the  statute  of 
frauds  and  perjuries  docs  not  apply  to  insurance,  an  agreement  to 
Insure  need  not  be  in  writing. 

INSURANCE,  REMEDY,  WHEN  THE  CONTRACT  IS  NOT 
WRITTEN.— When  a  contract  has  been  made,  but  no  policy  of 
insurance  to  eyldeuce  it  has  l)een  issued,  the  remedy  of  the  Insured, 
after  a  loss,  may  be  by  bill  In  equity;  and  the  court  may  at  once 
decree  the  payment  of  the  amount  which  would  ha^e  been 
recoYercd  under  the  policy,  had  it  been  issued. 

INSURANCE,  ORAL.— TO  SUSTAIN  AN  ACTION  on  a  con- 
tract of  insurance,  where  no  policy  has  issued,  the  elements  must 
have  been  agreed  upon,  and  nothing  left  open  and  undeterndned» 
and  all  conditions  precedent  complied  with. 

INSURANCE,  DURATION  OF,  WHEN  SUFFICIENTLY 
AGREIED  UPON.— Though  the  assured  insists  that  he  contiacted 
for  insurance  for  a  year,  and  the  agents  of  the  Insurer  that  it  was 
for  three  j ears,  yet  if  the  agents  had  blank  policies^  signed  by  the 
offlcers  of  the  insurer,  with  authority  to  fill  them  out  and  dellYer 
them,  and  they  made  a  memorandum  on  their  books,  and  the  failure 
to  actually  issue  the  poUcy  was  due  only  to  neglect  or  forgetfulness 
on  their  part,  there  is  an  existing  agreement  to  insure,  which  will 
support  an  action,  if  the  property  is  destroyed  within  one  year 
from  the  perils  insured  against. 

INSURANCE,  FAILURE  TO  DESIGNATE  INSURHR.— If 
persons  contract  for  Insurance  with  the  agents  of  seYeral  insur- 
ance companies,  without  specifying  in  which  the  Insurance  Is  de- 
sired, and  a  month  later  the  agents  designated  a  particular  corpcmi. 
Hon  as  the  Insurer,  they  possessing  power  to  make  such  deslgnatian, 
this  completes  the  contract,  and  makes  the  Insurer  so  designated  an- 
swerable for  a  subsequent  kxss. 

INSURER.— PAYMENT  OF  PREMIUM  to  not  necessaPY  to  an 
oial  contract  of  insurance,  if  credit  was  glYen  to  the  assured. 
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INSURANCB^-INC0RREX3T  DESIGNATION  OP  ASSURED. 
^ThB  fact  til  at  the  agents'  memorandum  of  insurance  designated  one 
I>erson,  when  the  insurance  was  applied  for,  and  intei^ed  to  be 
tamed  to  another,  does  not  inraUdate  an  oral  contract  for  insurance. 

INSURANCE— VARIANCE.— A  bill  to  enforce  an  oral  contract 
of  Insurance  cannot  be  defeated  by  proof  that  the  date  of  the 
aJleged  insurance  Is  incorrectly  stated  in  such  bilL  The  date  is 
not  a  matter  of  subecauce. 

Hutchinson^  Hutchinson  &  Camden,  for  the  appellants. 

W.  G.  Peterkin  and  Van  Winkle  &  Ambler,  for  the  appellees. 

**"  BRA.NNON,  J.  This  was  a  suit  in  equity  in  the  circuit 
court  of  Wood  county  by  Walter  L.  Croft  against  the  Hanover 
Fire  Inmirance  Company  and  the  Citizens^  Fire  Insurance  Com- 
pany for  the  specific  performance  of  an  agreement  to  issue  a  pol- 
icy of  insurance  upon  a  dwelling-house,  which  was  consumed  by 
fire.  The  court  decreed  that  the  insurance  companies  paid  the 
insurance  stipulated  for,  on  the  csompanies^  appeal. 

No  policy  was  actually  issued,  but  the  suit  is  based  on  an  oral 
contract  to  insure  and  to  issue  a  policy  accordingly.  As  the 
/'cftatute  of  frauds  and  perjuries,'^  so  called  (Code,  c.  98)  does  not 
apply  to  insurance,  an  agreement  to  insure  need  not  be  in  writ- 
ing: Wood  on  Insurance,  sec.  4;  May  on  Insurance,  sec.  14;  In- 
surance Co.  V.  Colt,  20  Wall.  560.  I  do  not  think  clause  7  of 
chapter  98  of  the  code  applies  to  the  case,  eren  if  the  policy 
agreed  upon  was  for  three  years:  Kimmins  v.  Oldham,  27  W.  Va. 
258. 

When  a  contract  for  insurance  has  been  made,  but  no  policy 
to  evidence  it  has  been  issued,  the  remedy  of  the  insured  after 
k)ss  may  be  by  bill  in  eqnity,  on  the  principle  of  specific  per- 
formance; and  the  court  does  not  simply  decree  the  specific  per- 
formance of  the  agreement  by  the  actual  execution  of  a  policy  of 
insurance,  and  then  compel  the  insured  to  bring  an  action  on 
that  policy,  but,  to  ayoid  multiplicity  of  actions  and  delay,  hay- 
ing tiie  parties  before  it  properly  for  epecific  performance,  will 
at  once  decree  the  payment  of  the  amount  wMoh  would  be  ro- 
corerable  under  the  policy  if  issued,  agreeably  to  that  principle 
of  ecjuity  practiced  tbat  as  all  the  necessary  parties  are  before  the 
court  for  one  purpose,  it  will  give  full  and  complete  relief,  and 
not  send  fchem  to  another  court:  Wooddy  t.  Old  Dominion  Ins. 
Co.,  31  Oratt  362;  31  Am.  Bep.  732;  May  on  Insurance,  sec. 
565;  Wood  on  Insurance,  sees.  11,  12;  Insurance  Co.  v.  Colt, 
20  Wall.  560.    Or  he  may  sue  at  law,  by  same  authorities. 

But  the  defendant  companies  say  there  was  no  contract  *** 
to  sustain  a  suit,  because  the  contract  was  vague,  uncertain, 
and  incomplete.    Herein  lies  the  turning  point  of  the  case.    As 
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to  proof,  there  is  nothing  peculiar  in  contxacts  of  insurance.  A£ 
in  other  cases,  the  contract  must  be  definite  and  certain^  and  the 
parties  mnst  have  agreed  npon  all  essential  terms.  The  contract 
must  be  such  bb  to  bind  both  parties — ^the  one  to  insure,  the  other 
to  pay  the  premiusL  All  elements  must  be  agreed  upon,  and 
if  anything  is  left  open  or  undetermined^  so  that  the  minds  of 
the  parties  have  not  met,  no  contract  exists,  and  there  is  no  Ua- 
failiiy  for  a  loss;  as,  where  the  rate  of  premium  is  left  undeter- 
mined, or  the  time  when  the  policy  shall  attach,  or  the  appor- 
tionment of  the  risk  has  not  been  agreed  upon,  or  the  insnred 
retains  control  oyer  the  premium  note  or  any  papeia  the  delireiy 
of  which  is  a  condrtioni  precedent,  or  if  anything  remains  to  be 
done  by  the  insured  as  a  condition  precedent,  as  the  payment  of 
premium,  or  if  the  duration  of  the  risk  is  not  agreed  upon,  or 
any  condition  precedent  has  not  been  complied  with.  The  ag- 
gregatio  mentium  (union  of  minds)  must  be  fully  established, 
and  nothing  must  remain  to  be  done  but  deliver  the  policy.  The 
details  of  the  contract  must  be  fixed,  and,  if  the  agreement  or 
understanding  of  the  parties  in  reference  thereto  is  not  mutual — 
that  is,  if  one  party  undertrtands  the  matter  one  way,  the  other 
another — ^the  minds  of  the  parties  haye  not  met,  and  there  is  no 
contract  in  law  or  equity.  Of  course,  the  burden  of  proof  to 
show  such  a  contract  as  is  enforceable  is  on  the  plaintiff:  Wood 
on  Insurance,  sec.  6. 

The  chief  point  of  question  in  the  contract,  as  it  seems  to  me, 
is  as  to  the  length  of  time  the  policy  was  to  run.  It  has  been 
stated  above  that  this  is  an  essential  element  in  a  valid  contract 
The  parties  must  agreed  upon  a  time  for  the  duration  of  the  ]h>1- 
icy.  The  plaintiff  says  that  he  applied  for  a  policy  on  his  dwell- 
ing-house for  one  year,  and  understood  that  the  agreement  with 
the  agents  was  for  one  year.  One  of  the  agents  says  he  undei^ 
stood  it  to  be  three  years.  The  agent  says  he  made  no  memoran- 
dum in  writing  on  this  occasion.  According  to  the  evidence  on 
both  sides,  in  that  interim  an  agreement  was  made  for  the  insur- 
ance of  the  dwelling-'house  in  such  sum  as  the  agents  ^^^  should 
fix,  at  a  certain  rate,  and  the  policy  was  to  be  made  out  and  sent 
by  mail  to  the  insured,  and  he  was  then  to  pay  the  premium,  or 
it  was  to  be  charged  to  his  father,  who  had  other  insurance  with 
these  agents,  as  the  agents  preferred.  The  agents  agreed  and 
promised  to  send  the  policy.  They  had  policies  in  blank,  signed 
by  the  officers,  and  they  had  authority  to  fill  out  and  deliver 
them  without  application  to  the  chief  officers  of  the  companies. 

About  one  month  after  this,  a  brother  of  the  plaintiff,  by  au- 
thority of  his  brother,  met  the  one  of  the  agents  w^ho  had  n^goti* 
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ttted  foT  the  policy^  and  asked  the  agent  for  it,  and  was  told  tiiat 

it  had  not  been  made  out,  as  he  had  not  satisfied  himself  as  ta 

the  amount  for  which  the  policy  should  he  written.    The  plain- 

tifi^a  brother  told  the  agent  he  wished  it  fixed  up,  and  the  agent 

liiniself  says  that  he  told  the  .brother  that  he  would  fix  it  then 

as  fax  as  he  oould,  as  he  was  on  his  way  to  the  train  to  go  on  a 

trip,  but  would  attend  to  it;   and  he  then  wrote  in  a  private 

xnemoitandum-book  this  memorandum:   '^.  M.  Croft,  $600.00^ 

on  one  story  £r.  shingle  roof  dwell.,  near  Dayisville,  1^ — 3  yra. 

N.  T.  Underwriters.'*    The  brother  told  him  to  send  the  policy,. 

and  he  would  send  the  money  to  pay  the  premium,  to  which  the 

•gent  assented.    The  eyidence  shows  the  agent  agreed  to  credit; 

did  not  demand  prepayment    It  is  not  claimed  otherwise. 

About  a  month  after  this  interview  between  this  agent  and 
the  plaintiEPs  brother,  the  house  was  destroyed  by  fire,  and  thia 
Inrather,  the  next  day,  called  on  the  agents,  and  asked  for  the 
policy.  The  agent  said  he  had  written  it,  but  had  mislaid  it,, 
and  searched  and  could  not  find  it^  and  said  he  would  look  for 
it,  and  to  call  jater^  and  then  the  brother  informed  him  of  the  fire. 
In  the  afternoon,  the  brother  called  again  for  the  policy,  but  the- 
agent  had  not  found  it  Later  this  agent  con.c1uded  he  had  never 
written  it  up.  After  this  the  plaintiff  tendered  the  agent  the- 
premium  money,  but  he  declined  it,  saying  that  he  had  informed 
the  company  of  the  fire,  and  tihe  adjuster  would  soon  come,  and,, 
''under  the  drcumstances,**  he  would  not  take  the  money. 

***  We  can  say  from  the  evidence  on  both  sides  that  an  agree* 
ment  to  insure  was  made,  and  nothing  remained  to  be  done  but 
to  issue  the  policy,  and  that  the  agent  promised  to  do  this.  All 
€be  elements  were  settled,  except  as  to  time  to  be  covered  by  the 
poUcy,  let  us  say.  The  property  was  named.  The  plaintiff  gave 
its  value.  The  amount  of  the  indemnity  was  left  by  the  plaintiff 
absolutely  to  the  decision  of  the  agent.  He  would  have  right 
to  Sx  that  anyhow.  It  was  with  him  to  say  just  how  much  he 
would  insure  it  for.  He  did  fix  it,  as  the  memorandum  shows. 
The  rate  of  premium  was  fixed.  The  discretion  to  select  the 
company  was  left  to  the  agent.  The  agent,  as  a  witness,  sayB  it 
was  only  through  his  neglect  or  f orgetfulnees  that  the  poUcy  was 
not  issued.  He  says  the  policy  should  have  been  issued.  But 
the  insured  asked  and  understood  that  the  insurance  was  to  be 
one  year,  while  the  agent  understood  it  to  be  three  years.  What 
effect  can  this  have?  The  defense  would  use  it  to  show  there 
was  no  finished  agreement,  under  that  principle  of  law,  stated 
above,  that  all  elements  must  be  agreed,  and  time  is  an  essential 
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eleiment,  and  tliat  when  one  party  understands  an  eBsential  de- 
ment of  the  contract  in  one  iray  and  the  other  in  anoUier  vay, 
the  minds  of  the  parties  have  not  met  on  that  essential  element. 
But  what  practical  harm  can  this  circumstance  do  to  the  com- 
panies? The  fire  occurred  within  one  year.  The  plaintiff  says  te 
the  companies:  ''You  are  liable  to  me.  You  agreed  to  msure  me 
for  one  year,  and  the  fire  occurred  within  one  year."  The  com- 
panies plead  in  reply:  ^^e  are  not  liable  because  we  agreed  to  in- 
sure you  for  three  years."  The  plea  is  not  good.  It  confesses 
the  fact  of  insurance.  It  does  not  deny  that  the  fire  was  in  one 
year,  and  the  fact  that  the  term  was  three  years  is  not  material, 
the  three  years  covering  one  year.  The  rate  agreed  was  the  usual 
one  for  three  years.  Croft's  evidence,  however,  is  that  the  term 
was  one  year.  It  is  a  case  of  conflicting  evidence  as  to  thia.  If 
he  is  believed,  their  minds  met  on  one  year.  We  diould  not, 
where  two  witnesses  thus  disagree,  reverse  the  decree,  there  being 
no  other  evidence  as  to  that 

It  is  coirtended  for  the  defense  that  no  company  was  named 
"^^  as  the  insuring  company  at  the  time  the  agreement  was  made, 
and  that  never  until  a  month  later,  when  in  the^^memorandum 
above  mentioned,  the  agent  wrote  Ihe  New  York  Underwriters, 
as  the  insurers,  was  there  any  particular  insurer  mentioned. 
Here  the  evidence  of  the  plaintiff  and  the  agent  conflicts,  the 
former  saying  that  the  New  York  Underwriters  were  named  as 
the  insuring  parties.  The  defendant  companies  did  business 
under  that  name.  Let  us  say  that  no  insuring  party  was  named 
at  the  time  of  the  agreement.  The  firm  of  K.  S.  Boreman  ft 
Son  were  insurance  agents,  doing  buainees  for  the  defendant 
companies,  and  also  other  companies,  and  both  plaintiff  and  the 
one  of  said  firm  acting  in  this  matter  (to  whom  I  have  often  re- 
ferred above,  and  may  below,  as  agent)  say  Ihat  it  was  left  to 
the  agent  to  assign  the  risk;  that  is,  give  the  insurance  to 
what  company  they  pleased.  Croft  having  confidence  in 
the  experience  of  the  agents  with  the  yarious  companies, 
committed  this  discretion  to  them.  This  is  often  done.  It 
is  lawful  and  binding  on  ihe  company  selected  by  the  agnit, 
when  they  have  policies  signed  in  blank,  to  issue  to  whom 
they  choose.  It  does  not  render  {he  agreement  inoomplete 
as  for  want  of  contracting  party:  Wood  on  Insurance,  sec  35, 
and  note;  May  on  Insurance,  sec.  59,  end.  The  agents  deariy 
have  power  to  make  a  contracft  binding  these  companies  by 
name  as  insurers  at  the  time  of  the  contract.  Then  when 
the  party  insuring  leaves  it  with  the  agenti  to  select  any  of 
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the  companies  represented  by  them^  why  is  it  not  binding?    If 
the  party  insured  does  not  object^  how  can  the  company  object? 
^heee  two  companies  had  an  agreement  that  in  all  policies  taken 
in  the  name  of  the  New  York  Underwriters  they  should  share 
premiums  and  liabilities  in  certain  proportion.    Until  the  agent 
does  select  the  company,  there  is  not  contract;  but  when  he  does, 
then  there  is.    Let  the  date*  of  the  memorandum  naming  the 
TJndeFwriters  as  the  insurers  be  at  the  date  of  the  agreement  or 
afterward,  it  was  before  the  fire.    It  became,  as  to  this  point,  a 
contract  before  the  loss.    The  agent  wrote  to  the  companies  after 
the  fire  that  he  had  assigned  the  risk  to  them.  Sheldon  v.  Insur- 
ance Co.,  65  Wis.  436,  cited,  is  not  in  point.    An  **^  agent 
agreed  to  insure  in  some  company  represented  by  him,  but  not 
designated,  on  certain  terms.    The  defendant  decided  to  insure 
on  different  terms,  but,  before  acceptance,  the  company  declined 
to  do  so.    Held,  there  was  no  contract.    The  judge,  admitting 
that  when  it  is  left  to  an  agent  to  select  the  company,  it  is  bind- 
ing when  he  designates  the  company,  said  it  is  not  a  contract  until 
he  designaites.    The  memorandum  of  designation  there  showed 
a  rejection  by  the  company,  and  the  court  held  it  a  departure 
from  the  order  of  the  company  in  designating  a  less  premium  than 
it  had  proposed  to  accept    The  case  of  Association  y.  Boniel,  30 
Fla.  815,  is  not  in  point.    A  subagent  agreed  to  insure  in  a  com- 
pany not  designated,  and  there  is  no  showing  that  he  was  to 
select  it,  and  he  never  did  designate  one,  and  he  had  no  authority. 
There  is  an  indirect  allusion  in  brief  of  counsel  to  the  non- 
payment of  the  premium,  but  the  point  is  not  distinctly  made. 
It  would  be  untenable.    The  proof  is  full  that  the  agreement 
was  that  when  the  policy  should  be  sent.  Croft  would  bring  or 
send  the  money,  or  it  could  be  charged  to  his  father,  and  the 
agents  assented.    Now,  insurance  can  be  sold  on  credit  as  well 
as  anything  else.    The  agent  oan  give  credit:  Eagan  y.  Insur- 
ance Co.,  10  W.  Va.  683,  588;  Wood  on  Insurance,  sec.  28;  May 
on  Injgrurance,  sec.  360  D;  Insurance  Co.  v.  Colt,  20  Wall.  560; 
Long  T.  Insurance  Co.,  137  Pa,  St.  335;  21  Am.  St.  Eep.  883, 
note.    Prepayment  is  not  necessary  to  the  conclusion  of  an  oral 
contract:  Wood  on  Insurance,  sees.  22  a,  43  b.    But,  in  addition, 
if  credit  had  not  been  given,  there  was  no  obligation  to  pay  until 
the  policy  was  ready  to  be  delivered,  and  the  companies  were  to 
do  that,  and  did  not>  though  asked  to  do  so:  Wood  on  Insuranoe, 
aecs.  29,  30;  May  on  Isurance,  aecs.  22  a,  43  c 

The  agent  made  out  the  memorandum  in  the  name  of  W.  M. 
Croft,  not  in  that  of  plaintiff,  Walter  L.  Crorft,  by  mistake.    Tha 


008  Cboft  v.  Hanover  Fibe  Ins.  Ca     [W.  VirginlAr 

plaintifl  owned  the  house  and  applied  for  the  insuraiioe,  and 
made  the  agreement    From  the  fact  th&t  has  father,  W.  M. 
Crof ty  had  insurance  from  these  agents,  and  the  latter  thought 
that  the  father  owned  the  house,  the  mistake  was  made  by  the 
agent.    The  plaintiff  says  he  told  him  the  hoose  inis  his.    No 
pretense  or  claim  of  falsehood   ^^  or  concealment  is  made 
against  the  plaintiff.    The  agent  shears  that  it  would  haye  made 
no  difference^  as  he  would  have  as  readily  insured  in  the  son'a 
name.    Tins  mistake  is  mentioned  in  the  brief,  but  merely  men.- 
tioned.    It  can  have  no  effect    Even  a  policy  in  a  wrong  nsme 
may  be  reformed  and  rectified  after  loss.    This  is  a  suit  on  an 
oral,  executory  agreement^  and  we  are  in  a'  court  of  equity:  May 
on  Insurance,  sec.  566  a;  Thompson  t.  Fhoenix  Ina.  Go^  13S 
TJ.  S.  2^5;  May  on  Insurance,  sees.  479,  4S2.    This  court  decided 
in  Diets  t.  Proyidence  etc.  Ins.  Co.,  33  W.  Ya.  526,  25  Am.  SL 
Bcp.  908,  that  where,  by  mistake,  the  agent  wrote  flie  name 
of  the  husband  as  the  insured  instead  of  the  wife,  it  would  not 
defeat  recoyeiy  by  the  trae  owner:  See,  also,  opinion  in  Tnms 
y.  Insurance  Co.,  28  W.  Ya.  583.    But  this  memorandum  is  not 
the  contract    There  is  evidence  to  sustain  the  court  in  holding 
the  agreement  was  with  the  plaintiff.    The  suit  is  on  the  oral 
contract.    The  memorandum  is  only  important  es  showing  a 
designatiooi  of  the  insuring  companies;   it  is  not  the  contraci. 
Plaintiff  in  person  applied  for  the  policy  and  told  the  agent 
the  house  was  his.    The  agent  accepted  the  risk  of  the  jilaio- 
tiff  in  person,  and  why  should  we  or  the  agent  say  the  con- 
tract was  with  the  father?    The  agent,  as  a  witness,  does  not 
claim  he  was  misled;   attributes  no  bad  faith  whateyer  to  the 
plaintiff.    He  inferred,  because  the  plaintiff  was  a  young  man 
of  thirty,  and  the  father  had  a  mill  property  dose  by,  end  was 
a  man  whose  name  was  on  the  insurance-^book  es  to  other  rnsor- 
ance,  that  the  father  owned  the  house.    It  was  merely  his  in- 
ference.   The  real  contract  was  in  fact  and  in  law  with  the  plain- 
tiff.   Prima  facie,  if  the  plaintiff  did  not  mislead,  it  would  be  his 
contract    The  agent  says  it  was  merely  his  inference.    I  repeat, 
the  memorandum  is  not  the  contract    If  it  were,  the  mistake 
could  be  corrected. 

Yariance.  This  is  relied  on  in  a  brief  of  counsel.  As  r^ards 
the  matter  last  spoken  of — the  name — ^there  can  be  no  yariance 
between  allegation  and  proof.  The  bill  alleges  the  oral  con- 
tract as  made  with  the  plaintiff,  and,  as  I  haye  shown,  the  proof 
is  of  a  contract  made  with  the  plaintiff.  The  memorandum  is 
not  the  contract  sued  on;  and,  if  it  were,  ^^^  the  bill  states  the 
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in  it;  and  gives  reaaonB  af  mistake,  why  it^  if  the  graTSr 
men  of  the  suit  should  be  treated  as  ane  made  with  plaintiff. 
Sither  party  may  hare  even  a  written  contract  specifically  enforced 
with  such  corrections  as  parol  evidence  may  show  to  be  necessarj 
to  correct  a  mistake:  Greigh  t.  Boggs,  19  W.  Ya.  240. 

Variance  as  to  date  of  contract.    There  is  no  variance  between 
bill  and  proof  in  this  respect.    The  bill  says  that  ''about  the  mid- 
dle of  July,  1891,  the  plaintiff  applied  to  the  agent  for  the  insur- 
ance/' etc.,  "and  that  at  that  time,  to  wit,  July,  1891,'*  a  certain 
agreement  was  made.    The  proof  shows,  I  think,  that  this  was 
on  the  11th  of  August    Is  it  possible  that  we  must,  in  a  suit  of 
equity^  overthrow   the  decree  for   this?    There  is  no  varianoou 
The  substance  and  real  point  of  the  allegation  is,  that  a  contract 
of  insurance  was  made.    The  date  is  not  material.    Even  if 
the   bill    said   it   was   on  a  fixed    day   in   July,    it  would 
not   be    fatal,   the   agreement    not   being   a   writing.     Even 
in   formal   law   actions,  idlegatiions   of   ''time,  place,  quantity, 
and  value,  when  not   descriptive  of   the  identity  of   the  sub- 
ject  of  action,  will  be  found  immaterial,  and  need   not  be 
proved  strictly  as  alleged.      Thus,  in   trespass,  the  material 
fact  is  the  assault,  the  time  and  place  not  being  materiar*: 
1    Greenleaf   on   Evidence,  sec.  61.    A  distinction    exists  be- 
tween all^ations  of  matters  of  ''substance,''  and  matters  of  ''es- 
sential description."    The  former  may  be  substantially  proven; 
the  latter  must  be  proven  with  a  degree  of  strictness  extending  in 
eome  cases  even  to  literal  precision:  1  Oreenleaf  on  Evidence, 
sec.  56.    But  here  the  bill  does  not  tie  itself  to  a  fixed  date,  but 
is  "about  the  middle  of  July."  '  Now,  if  it  were  a  note  or  instru- 
ment described  by  date,  it  would  then  be,  in  the  words  of  Green- 
leaf,  "matter  of-  essential  description,"  the  earmark  of  identity, 
and  strict  proof  would  be  required,  and  such  cases  as  Scott  v. 
Baker,  3  W.  Va,  285,  would  apply.    This  date  is  not  matter  of 
substance,  but  the  substance  is  the  contract  and  its  essential  ele- 
ments.   If  there  were  a  variance  in  them,  it  would  be  different. 
Therefore,  oases  like  Railroad  Co.  v.  Skeels,  3  W.  Va.  666,  and 
James  v.  Adams,  8  W.  Va.  576,  do  not  apply. 

Substantial  and  even-handed  justice  has  been  done  in  the  ^^^^ 
case  by  the  decree,  and,  when  that  is  so,  there  ought  not  to  be  a 
reversal,  though  on  some  point  it  may  be  open  to  question:  4  Mi- 
nor's Institutes,  870;  Barton's  Chancery  Practice,  1139. 

The  agents  agreed  with  the  plaintiff,  for  a  given  consideration, 
to  insure  a  particular  house  owned  by  plaintiff,  in  a  sum  which 
the  agent  was  to,  and  did,  fix  and  for  a  period  of  time  covering 
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the  date  of  the  Iobs  by  fire.  Nothing  remained  to  be  done  but 
iistie  the  policy,  whioh  the  agent  promieed  to  do.  These  thingB 
he  himself  proved.  Both  parties  understood  tiiat  tbe  plaintiff 
was  insured,  ^yery  element  was  final  to  base  that  policy  on. 
The  agents  were  authorized  to  issue  it  His  own  memorandum 
told  him  erory  single  element  from  which  to  issue  it,  except  the 
name  of  the  insured;  and,  had  he  issued  it  in  the  wrong  name, 
the  mistake  could  be  corrected,  and  a  suit  maintained  upon  it 
The  only  thing  wanting  is  the  policy  to  perfect  the  insurance. 
Whose  fault  that  it  was  not  issued?  Where  is  the  plaintiff  in 
fault  or  default?  To  decide  the  case  against  the  plaiutiff,  his 
house  is  lost,  without  the  indemnity  he  fairly  contracted  for;  to 
decide  against  the  defendants  is  only  to  make  them  do  what  tiiey 
fairly  contracted  to  do.  The  defense  set  up  at  first  blush  inspires 
some  questions;  but,  on  consideration,  it  becomes  a  figment 
which  withers  away. 

Courts  must  not  let  insurance  companies  evade  fhdr  policies 
through  mere  technicalities.  They  must  be  treated  fairly,  and 
only  hcAd  up  to  their  fair  engagements.  They  are  yeiy  valuable 
institutions,  deserving  patronage  and  encouragement;  but  when 
their  contracts  of  indemnity  prove  worthless,  for  unsubstantia] 
(teasons,  to  those  who  are  in  distress  and  poverty  from  the  waste 
of  fire,  against  which  their  prudence  sought  to  provide,  it  dero- 
gates from  &e  efiicacy  of  the  policies  and  the  confidence  of  the 
public  in  fire  insurance. 

For  these  reasons,  we  are  clearly  of  opinion  to  aflSim  the  de- 


INSURANOB— YALIBITY  OF  ORAL  AGBEHMBNT  FOR.— A 
cootraot  of  Insunuice  need  not  be  in  writing;  it  may  be  oral  only: 
Viele  V.  Germanla  Ins.  Co.,  26  lown,  0;  06  Am.  Dec.  83;  Sanborn  v. 
Fireman's  Ins.  Ob.,  16  Gray  448;  77  Am.  Dec.  419,  and  note;  North- 
western  Iron  Co.  v.  JElna  Ins.  Co.,  28  Wis.  160;  09  Am.  Dec.  146, 
and  note;  Ellis  v.  Albany  etc.  Ins.  Co.,  60  N.  Y.  402;  10  Am  Re|i. 
405,  and  note;  contra,  see  Bell  v.  Western  etc.  Ins.  Co.,  6  Rob.  423; 
89  Am.  Dec.  542.  See,  also,  the  note  to  lA^ag  v.  North  British  elc: 
Ins.  Co.,  21  Am.  St  Rep.  888. 

IN8URAN0B  —  ORAL  CONTRACT  —  ENPORCBMBNT  IN 
EQUITY.— An  oral  a^rreement  for  insurance  will  be  enforx^d  in 
eqnhy:  Wooddy  v.  Old  Dominion  Ins.  Co,  81  Gratt  862;  81  Am.  Rep. 
782. 

INSURANOE— ORAL— EFFECT  OF  NONPAYMENT  OF  PRB- 
IflUM.— Where  a  written  application  for  insnranoe  la  made  to  and 
Hied  wHh  the  a^^ent  of  an  insurance  company,  who  orally  i^^rees  to 
Insure  from  the  date  of  the  application,  provided  the  company  is  not 
already  upon  the  risk,  there  is  a  complete  and  valid  contract  bind- 
ing upon  the  company  from  the  date  of  the  oonvensatlon,  eyen 
though  the  premium  be  not  paid,  if  the  usage  of  the  business  to  ex- 
tend the  time  of  pnj-In.ir  premlrans  over  to  the  company  by  tbe 
broiler  until  the  ond  of  the  month  Is  shown:  Note  to  LoosT  T.  North 
Briti«Ai  etc.  Ins.  Co.,  21  Am.  St.  Rep.  883. 
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INSURANCB.— MISTAKE  IN  WRITING  THE  NAME  OP  THE 
TKSTJBED  by  the  agent  of  an  insurance  company  was  held  In  Deits 
▼.  Providence  etc.  Ins.  Co.,  83  W.  Va.  626;  25  Am.  St.  Rep.  908,  im- 
material and  not  a  bar  to  recovery  on  the  contract  of  insurance. 


Ward   v.  Ward. 

(40  Wm  VIBGINIA,  61L] 

COTENANCY  — LIABILITY  FOR  EXCLUSIVE  OCCU- 
PANCY.—A  joint  tenant,  or  a  tenant  In  common,  is  not  answerable 
lny  the  common  law  for  eKcluBively  occupying  the  common  prop- 
erty, or  moro  than  hrls  sOiare  thereof,  unless  he  agreed  to  pay  rent, 
or  haa  ousted  his  cotenauts.  This  rule  does  not  prevail  in  Wesrt  Vir- 
Slnda,  the  courts  of  Virginia  having  construed  the  statutes  of  the 
state  aa  making  a  cotenant  liable  for  occupying  more  than  his  share^ 
as  w^  aa  for  receiving  more  than  h>Is  proportion  of  the  rents, 
«3Kept  when  the  property  is  susceptible  of  a  several  occupation  by 
the  different  co-owners,  In  which  event  a  cotenant  in  exclusivtt 
possession  of  a  part,  without  hindering  the  others  from  the  use  of 
tbeir  shares,  is  not  answerable  to  them  for  profits  realized  from  the 
portion  in  his  ezduslve  occupancy. 

A  COPARCENER  OCCUPYING  MORE  THAN  HER  SHARE 
0f  the  common  property  Is  not  liable  to  account  for  the  profits 
realized,  where  she  does  not  oust  or  exclude  the  other  co-owners, 
though  there  is  a  statute  impocriug  liability  to  account  on  joint  ten- 
ants, tenants  in  common,  and  their  personal  representatives  for 
XiFofits  realized  from  occupying  the  common  property. 

COTENANCY— REPAIRS.— At  the  common  law,  one  cotenant 
eoidd  compel  tlje  otbers  to  unite  in  the  eTpenee  of  repairing  a  house 
or  nrlU,  by  the  writ  of  de  reparatkme  faclenda,  if  they,  after 
request,  refused  to  join  in  such  repairs,  but  no  recovery  could  be  had 
for  repairs  alroady  made. 

COTENANCY- IMPROVBMBNTS.-One  cotenant  cannot  com- 
pel another  to  make  improvements  on  the  common  property,  nor 
maintain  an  action  against  him  personally  to  compel  contributloo 
to  the  expense  of  improvements  made  thereon  without  his  consent^ 
express  or  implied,  nor  fix  it  as  a  Hen  on  his  interest  in  the  estate, 
except  that  by  the  writ  of  de  reparatlone  fadenda  all  the  tenants 
oould  be  compelled  to  unite  in  the  expenses  of  the  necessary  repairs 
of  a  house  or  mill  owned  by  them. 

COTENANCY— IMPROVEMENTS.— A  cotenant  called  on  in 
equity  to  account  for  rents  or  profits  may  deduct  therefrom  ex- 
penses for  ropairs,  on  the  principle  that,  he  who  seeks  equity  must 
submit  to  equity. 

PARTITION— IMPROVEItlENTS.— Where  partition  is  made,  a 
I)art  improved,  if  not  prejudicial  to  others,  should  be  allotted  to  tlie 
one  who  made  the  Improvements,  estimating  its  value  without  the 
improvements;  but,  if  this  cannot  be  done,  the  one  to  whom  the 
improved  part  is  allotted  need  not  pay  for  the  Improvemenfts. 

PARTITION  —  IMPROVEMENTS.—  iWHBRB  PROPERTY 
CANNOT  BE  DIVIDED,  but  must  be  partitioned  by  sale,  sjoA 
improvements  made  by  one  of  the  cotenants  have  enhanced  Its 
value,  he  cannot  be  awarded  the  costs  thereof,  but  should  be  given 
the  actual  enhancement  of  value  therefrom  existing  at  the  time  of 
the  sale,  thouprh  the  improvements  were  not  made  at  the  request 
of  the  <M>tenanta 


912  Ward  v.  Ward.  [W. 

CHANCERY  PRA.CTICB  —  EXCEPTIONS  TO  COMMIS- 
BI0NEIR*8  REPORT.— Where  a  cominl«8l<mer  I0  appointed  to  make 
inquiry  and  report  facts,  IiIb  report,  if  not  excepted  to  within  ten 
days,  mnst  be  taken,  as  against  all  adult  parties,  to  be  correct, 
and  will  not  be  examined  except  for  ^rors  appearing  on  Its  £ace. 

^  OHANOEilY  PRACTICE.— BXOBmON  TO  THE  RBPOBT 
OF  A  COMMISSIONER  may  be  made  more  than  ten  days  after 
the  filing  thereof.  On  such  exception  the  party  is  not  entitled  to 
take  erldence,  but  can  ouly  contend  that  the  commissioner  reaxdied 
«n  erroneous  conclusiou  on  the  erideuce  taken  by  him. 

CHANCERY  PRACTICE— FINDINGS  BEYOND  THB  IS- 
SUES.—The  report  of  facts  by  a  commissioner,  when  not  supported 
by  the  pleadings,  presents  a  case  of  error  afypeoring  on  the  face  of 
the  report,  and  exceptions  thereto  may  therefore  be  sustained. 

COTE2^ANOY— IMPROVEMEa^'TS.— The  fact  that  when  Im- 
ppOTements  were  mode  on  the  common  propecty,  It  was  in  tbe 
possession  of  the  holder  of  an  estate  for  life,  does  not  depriTe  the 
<retenant  making  them  of  his  right  to  be  allowed  in  a  suit  for  par- 
tition by  sale  the  amount  which  saoh  Improvements  enhanced  tbe 
▼sine  of  the  property,  when  sold. 

W.  R.  D.  Dent,  for  tbe  appellaiit. 

B.  F.  Martin  and  Frank  W.  Woods,  for  the  appellees* 

«^*  BBANNON,  J.  Maria  Ward  died  seised  of  a  hotel  prop- 
erty  known  as  the  '*Ward  House/*  in  the  town  of  Grafton,  lear- 
ing  a  husband  and  six  children.  Her  husband,  Gteorge  W.  Ward, 
occupied  the  property  as  tenant  by  the  cuitesy  from  Febmaiy, 
1878,  when  his  wife  died,  until  December,  1880,  when  he  died. 
Four  of  his  children  Kved  in  the  hotel  with  him,  i3ie  plaintiff, 
L.  E.  Ward,  John  B.  Ward,  Mrs.  Broyles,  and  Archibald  Ward. 
Before  the  father's  dea4;h,  and  for  eleven  years  afterward,  the 
plaintiff,  L.  E.  Ward,  occupied  a  stable  on  tiie  property  as  a  Ht- 
ery  stable,  and  after  his  death  Mrs.  Broyles  and  husband  occu- 
pied the  hotel.  Mrs.  Broyles,  by  purchase  from  coparceners  at 
Afferent  times  after  her  father's  death,  beoame  owner,  including 
her  own  share,  of  fiye-sixths  of  the  property. 

L.  E.  Ward  brought  this  suit  in  the  cinniit  court  of  Taylor 
<;ounty,  alleging  that  in  1879  he  and  seyeral  others  of  the  parce- 
ners, seeing  that  the  pn^)erty  was  badly  in  need  of  repair,  idmoefe 
-entirely  rebuilt  and  greatly  enlarged  the  hotel,  at  greet  expense, 
he  furnishing  a  large  amount  of  means,  labor,  and  material,  of 
the  amount  of  fifteen  hundred  and  thirty-eight  doUan  and 
twenty-six  cents,  and  that  Archibald  F.  Ward  and  Lloyd  M. 
Broyles,  for  his  wife,  furnished  material  amd  labor,  &r  wiiich 
emount  expended  by  him  he  claimed  compensation.  He  further 
alleged  that  for  several  years  Broyles  and  his  wife  had  the  pos- 
session and  use  of  the  hotel  proipert;y,  except  the  stable,  without 
payment  of  rent,  but  had  paid  taxes,  and  put  some  repain  on 
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tlie  property  from  tim«  to  time  «b  needed,  and  tliat  he,  the  plain- 
tiff, had  occupied  the  stable  without  payment  of  rent.  He  prayed 
tlhat  an  acoount  of  the  rent  snd  improvemenU  be  taken;  the 
amount  due  him  and  others  be  decreed;  that  the  property  bo 
rented  or  sold  to  satisfy  those  charges^  and  also  that  the  prop- 
erty, not  being  susceptible  of  partition,  might  be  sold,  ^^^  and 
the  proceeds  divided.  The  other  parties  resisted  this  demand  of 
the  plaintiff  for  improvements,  saying  that  such  improvements 
were  made  by  their  father  wihile  in  possession  as  tenant  by  the 
curtesy,  and  any  charge  by  the  plaintiff  was  against  him,  not 
against  his  cioparceners,  as  they  never  assented  to  such  im- 
provements, and  neither  they  nor  their  property  wiere  liable  there- 
for. The  case  was  referred  to  a  oommisaioner,  and  he  reported 
a  laige  sum  as  due  the  plaintiff  from  Mis.  Broyles,  one  of  the 
parceners,  for  rent  and  improvements.  The  court  disallowed 
all  claim  by  the  plaintiff  for  improvements  or  rent,  and,  declar- 
ing the  property  insusceptible  of  partition,  directed  its  sale.  The 
plaintiff  appealed. 

Pirst,  let  us  consider  the  subject  of  rent.  Are  those  of  the 
heirs  who  occupied  the  property  after  the  end  of  the  father'a 
estate  by  the  curtesy  liable  to  pay  rent  or  rather  compensaticxn 
for  use  and  occupation?  At  common  law,  neither  a  joint  tenant, 
tenant  in  common,  nor  coparcener,  occupying  the  common  prop- 
erty, and  thus  taking  more  than  his  share  of  the  rents  and  profits, 
can  be  made  to  account  to  his  fellows,  unless  he  has  been  ap- 
pointed bailiS  or  receiver  by  his  fellows.  Each  one  has  light  to 
enter  and  use  the  land,  and  this  fact  cannot  be  impaired  by  the 
fact  that  others  absent  themselves  or  do  not  ckim  their  right  to 
a  common  enjoyment.  Unless  the  one  in  possession  denies  the 
right  of  the  others  to  enter  and  enjoy  the  estate,  or  agrees  to  pay 
rent,  nothing  can  be  claimehl  of  him.  It  is  presumed  that  the 
others  consent  to  his  use.  He  cannot  call  on  the  orthers  to  help 
him  farm  or  otherwise  use  the  property,  and,  in  case  of  loss  from 
failure  of  crops  or  other  cause,  he  cann'ot  call  on  the  others  to 
contribute  to  the  loss.  If  the  others  do  not  wish  to  occupy  • 
the  premises  with  their  oo-owners,  the  remedy  of  partition  is  at 
hand,  or,  if  the  property  be  indiviaJble,  the  court  will  sell  it,  and 
divide  its  proceeds:  Lomax's  Digest,  481,  601;  2  Minor's  Insti- 
tutes, 429,  437;  Freeman  on  Cotenancy  and  Partition,  sec.  269; 
note  to  Early  r.  Friend,  78  Am.  Dec.  665.  This  is  the  view  stated 
in  Freeman  on  Cotenancy  and  Partition,  see.  258;  Qayle  v.  John- 
ston, 80  Ala.  395. 

By  section  14,  chapter  100,  of  the  code,  it  is  provided  that 
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an  action  of  account  may  be  madntained  '^y  one  joint  tenant,  or 
^'  tenant  in  common^  or  his  personal  lepresentatiye,  agaiatt 
the  other  for  receiying  more  than  cornea  'to  his  just  share  or  i«o- 
portion^  and  against  the  personal  representatire  of  any  soeh 
joint  tenant  or  tenant  in  common/'  This  atatate  originated  in 
England,  and  there  and  in  a  majority  of  the  American  states  it 
has  received  the  construction  which  I  would  think  the  pniper 
one,  that  merely  by  ezcluaive  occupation  and  use  one  tenant  in 
common  or  joint  tenant  does  not  become  liable  to  account  to 
6ther8y  but  only  where  he  receives  rents  or  proceeds  of  the  estate 
from  strangers:  Freeman  on  Cotenancy  and  Parti ticMi,  see  274; 
note  to  Early  t.  Friend,  78  Am.  Dec.  665;  Chambers  v. 
Chambers,  8  Hawks,  232;  14  Aul  Dec  665,  snd  note.  Bat 
in  Early  v.  Friend,  16  Gratt-  21,  78  Am.  Dec.  649,  which 
WIS  decided  at  a  date  making  it  binding  authority  here,  it 
is  held  that  one  tenant  in  common  may  sue  bis  cctenant,  who  hss 
occupied  the  whole  property,  for  an  account  of  rents  and  profits. 
He  is  acconntiible  whether  he  receives  rents  and  profits  from 
strangeiB,  or  receives  Ohem  by  occupying  the  premises  hixEiself, 
with  interest  from  each  year's  close.  Ihi0t  v.  Busrt,  17  W.  Ya. 
901,  holds  just  the  same.  In  Dodsou  v.  Hays,  29  W.  Va.  577, 
syllabus  point  2,  this  doctrine  was  somewhat  qualified  in  the  hold- 
ing that  where  the  property  is  such  as  to  admit  of  use  by  several, 
and  less  than  his  just  share  is  used  by  one  tenant  in  common 
in  a  manner  not  hindefing  or  excluding  the  others  from  the  use 
of  their  ^ares,  he  does  not  receive  more  than  his  share,  within 
the  meaning  of  section  14,  chapter  100,  of  the  code,  and  is  not 
accountable  for  the  profits  of  that  portion  owned  by  him  to  hii 
octenants. 

But  it  will  be  obeerved  that  Hiis  statute  in  terms  supplies  to 
joint  tenants  and  tenants  in  common,  and  does  not  mention 
parceners.  Does  the  statute  apply  by  analogy  to  them?  Ifci 
letter  does  not.  Joint  tenancy,  tenancy  in  common,  and  co- 
parcenary are  the  three  notable  joint  estates,  and  to  them  alike 
the  common-^law  rule  applied  that  one  cotenant  using  alone  the 
common  property  was  not  liable  to  account  therefor,  and  the 
legislature,  in  changing  the  rule,  leaves  out  coparceners  and  ex- 
pressly names  joint  tenants,  and  tenants  in  common.  Why  do 
this,  unless  it  intended  to  exclude  coparceners  from  the  statute? 
Could  there  be  a  stronger  instance  of  the  applieotion  •*•  of  the 
principle  of  construction  that  ''the  mention  of  the  one  is 
the  exclusion  of  the  other^*?  The  lawmakers  did  not  intenci 
that  the  sister  or  brother  remaining  under  the  roof  of  the  old 
home,  or  making  bread  from  the  home  farm  after  the  departoit 


April,  1895.]  Ward  v.  Ward.  91& 

of  parents^  tftMnrld  eveiy  day  be  ranning  in  debt  to  the  others. 
While  it  might  be  readonable  as  betv^een  joint  tenaots  or  tenanta 
in  common^  often  strangers,  it  would  not  be  bo  between  brothers 
and  sisters.    There  was  reason  for  omitting  parceners  from  th& 
statute.    It  is  humane  and  reasonable  to  assume  that  brothers 
and  sisters  do  not  object,  but  consent,  that  brothers  and  sisters 
continuing  on  the  premises  are  still  at  home,  and  not  expected 
to  pay  rent.    Such  we  know  to  be  the  uniform  course  between 
members  of  a  family.    The  same  presumption  does  not  hold  be- 
tween two  who  own  as  joint  tenants  or  tenants  in  common. 
Thus^  I  think  neither  the  letter  nor  reason  nor  the  equity  of  the 
statute  applies  to  parceners.    Professor  Minor,  admitting  that 
parceners  are  not  within  the  letter  of  the  statute,  says  that  '^t 
is  believed'^  that  the  common-law  rule  of  nonliability  has  been* 
changed  by  construction  of  the  statute,  partly  because  courts  of 
equity  before  the  statute  of  Anne  in  England  had  obliged  parce- 
ners to  render  an  account,  and  partly  frcm  the  irresistible  rea- 
sonableness of  the  thing,  and  partly  because  of  the  force  of  the 
analogy  between  joint  tenants,  tenants  in  common^  and  coparce- 
ners: 2  Minor's  Institutes,  437  (506).    I  have  examined  the  au-- 
thorities  theore  referred  to^  and  find  Hbsi  this  opinion  rests  on^ 
Drury  v.  Drury,  decided  in  the  year  6  of  the  reign  of  Charles  1, 
which  does  seem  to  sustain  the  position,  as  it  makes  one  ot  two 
heirs  account  to  the  other  heirs;  but  the  report  in  1  Ch.  48,  49, 
is  so  meager  that  we  cannot  tell  how  far  the  element  of  ouster 
or  exclusion  may  have  entered  into  the  case:    Dean  v.  Wade^ 
1   Ch.  48,  decided   ten   years   later,  simply  adopted   Drury  v. 
Drury,  expressly  as  a  precedent.      No  facts  are  given.    Equity 
Cases    Abridged,   Chapter   2,   title    ^'Account'*    (A),   page    5, 
note,  so  far  from  sustaining  Professor  Minor,  is  against  his  posi- 
tion^ as  it  limits  the  equity  jurisdiction  to  joint  tenants  and  ten- 
ants in  common,  and  that  under  the  statute  of  Anne  not  men^ 
tioning  coparceners.    It  is  but  a  note  citing  no  case.    Though 
Kent  is  cited  by  Professor  Minor,  Kent  does  ^^'^  not  insert  it  in 
his  text.    It  is  an  annotator's  note,  based  on  the  old  English  case 
and  the  note  in  Equity  Cases  Abridged  just  mentioned,  and  the^ 
Kentucky  case  of  O^Brannon  v.  Roberts,  2  Dana,  64,  below  refer- 
red to.  Lomax  refers  to  the  same  authority.  Now,  as  to  the  Ken- 
tucky case  cited  by  Professor  Minor  (G'Brannon  y.  Boberts,  S 
Dana,  64)  it  supports  Professor  Minor's  inclination  to  an  opinion. 
But  examine  the  case.    The  opinion  plainly  shows  that  Judge 
Nicholas  hesitated  to  hold  that  one  parcener  may  be  held  to  ac- 
count in  equity  for  profits  and  rents  of  land  exclusively  occupied 
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by  luim^sajuig  that  the  fftatntes  of  3  &  4  Aime>  'die  eoorce  of  aira% 
applied  only  to  joint  tenants  and  tenants  in  common^  but  be  fdt 
bound  by  a  former  Kentucky  case  (Graham  y.  Graham^  6  T.  B. 
Hon.  562;  17  Am.  Dec.  166).    When  that  case  is  examined,  it 
has  nothing  whatever  to  do  with  the  point,  for  it  was  a  case  where 
one  child  claimed  ezdu^ively  in  severalty  as  purchaser  of  theii 
father  by  a  forged  title  bond.    It  was  a  case  of  ouster,  where  one 
heir  shut  out  another  by  advene  claiuL    The  syllabus  itself 
states  that  he  held  in  severalty.    I  must  refer  to  Chinn  t.  Mur- 
ray, 4  Griatt.  348,  cited  by  Minor.    It  is  peculiar.     A  jndicsal 
partition  was  made  in  1820,  which  lay  unconfirmed  till  1836,  and 
on  an  appeal  as  late  as  1848,  it  was  reversed.    The  parties  took 
possession  and  improved  the  parcels  under  the  partition  as  their 
own.    Improvements  were  allowed  as  far  as  they  added  to  the 
present  value,  and  rents  and  profits  were  charged,  or  rather  set 
off.    This  case  cannot  be  said  to  hold  the  clear  proposition  that 
a  coparcener,  meredy  from  occupation  of  the  premises,  receives 
more  than  his  share,  under  the  said  code  section,  by  constmc- 
tion.    It  i3  a  case  of  charge  to  offset  improvements,  wliich  I  else- 
where say  can  be  done.    The  parties  had  to  be  allowed  improre- 
ments,  because  made  under  the  mistaken  belief  that  they  owned 
the  parcels  in  severalty  under  a  partition  so  long  acquiesced  in, 
and,  claiming  improvements^  they  must  be  charged  for  use  and  oc- 
cupation.   Where  it  is  proper  to  allow  improvements,  rents  and 
profits  should  be  charged.    Where  it  is  proper  to  charge  rents 
and  profits,  improvements  should  be  allowed.    The  decree  in  the 
case  says  that,  ''under  the  circumstances  of  the  case,''  juatioe  re- 
quired an  allowance  for  improvements,  and  ^^^  then  said  Uiat 
rents  and  profits  be  charged.    The  opinions  do  not  toruch  on  the 
point    They  do  not  consider  whether  the  said  statute  naming 
joint  and  in  common  tenants  includes  witiiin  its  equity  coparce- 
ners.   The  matter  was  not  discussed,  not  even  mentioned.    The 
Virginia  cases  sustaining  an  account  are  cases  of  joint  tenants 
and  tenants  in  common.    So  the  two  Wefi(t  Yiiginia  cases  cited 
above.    If  there  is  a  case  in  either  state  pointedly  holding  that 
a  mere  sole  use  by  a  coparcener  subjecta  him  to  account,  I  have 
not  seen  it,  exjcept  Fry  v.  Payne,  82  Ya.  759,  holding,  by  a  mere 
remark,  a  parcener  liable  to  acconnt  for  sole  use;  but  Uiere  was 
no  consideration  of  the  point  whether  the  statute  applied  to  par- 
ceners, but  it  was  assumed  it  did.    The   distinction  between 
parceners  and  joint  tenants  or  tenants  in  conxmon  was  not 
thought  of. 
So,  I  do  not  think  these  parceners  could  by  law  demand  an  a^ 
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coimt  of  use  and  occupation.  But,  in  addition,  all  tlie  paTceners, 
save  ODe,  including  the  plaintiff,  by  uniting  in  the  form  of  a  lei- 
tear  signed  by  all  as  an  agreement  declared  that  they  did  not  wish 
the  hotel  to  go  into  the  hands  of  strangers,  and  wished  Broyles, 
then  in  possession,  not  to  leave  it,  but  to  keep  it  and  use  it,  and 
insure  and  paint  and  repair  it,  and,  after  all  the  improve- 
ments  contemplated  by  it  had  been  made,  if  he  thought  the  heiiiEi 
■were  entitled  to  anythiug  he  could  pay;  but  if  he  thought  they 
were  iwt,  then  pay  nothing,  leaving  it  to  him,  and  they  would  be 
satisfied.  This  was  April  17,  1884.  It  spoke  no  intent  to 
charge  back  rent,  but  by  plain  implication  disclaimed  it,  and  dis- 
claimed an  intention  to  charge  in  future.  The  suit  would  not 
change  this.  Mrs.  Broyles  still  had  right  till  partition  or  sale, 
80  she  did  not  exclude  an  actual  effort  at  entry  and  enjoyment 
by  others.  Let  the  question  of  liability  for  use  and  occupation 
be  settled  as  it  may  on  general  principles  of  law.  This  agree- 
ment in  this  case  repels  a  charge. 

Next,  as  to  improvements  claimed  by  L.  E.  Ward.    Can  he  be 
allowed  for  them?    One  joint  tenant  or  tenant  in  common  at 
common  law  could  compel  others  to  unite  in  the  expenses  of  a 
necessary  reparation  of  a  house  or  mill  owned  by  them,  though 
the  rule  is  limited  to  three  parts  of  the  common  property,  ®*® 
and  does  not  apply  to  fences  inclosing  •wood  or  araMe  land. 
This  right  was  enforced  by  a  writ  de  reparatione  facienda.  It  did 
not  apply  to  past  repairs,  and  could  only  be  resorted  to  after  re- 
quest to  unite  in  the  repairs  and  refusal:  1  Lomax's  Digest  (504), 
648;  2  MinoT^s  Institutes,  430;  4  Kent's  Commentaries,  370.    It 
was  confined  to  a  mill  or  houses,  because  it  is  for  the  public  good 
to  maintain  houses  and  mills,  which  are  for  the  habitation  and 
use  of  men — as  Lord  Coke  said  in  Coke  on  Littleton,  54  b,  200  b. 
If  there  be  two  joint  tenants  of  wood  or  arable  land,  the  one  has 
no  remedy  against  the  other  to  make  inclosure  or  reparation  for 
safeguard  of  the  wood  or  com:  Bowles  case,  11  Coke,  82.    I 
have  no  doubt  this  old  common-law  writ,  though  disused,  might 
yet  be  resorted  to.    It  applies  to  future,  not  past,  repairs:  Free- 
man on  Cotenancy  and  Partition,  sec.  261;   Calvert  v.  Aldrich, 
99  Mass.  76;  96  Am.  Dec.  693.    I  think  it  can  he  safely  laid 
down,  with  the  exception  stated,  no  joint  tenant,  tenant  in  com- 
mon, or  parcener  can  compel  his  cotenant  to  make  improvements 
or  maintain  an  action  against  him  personally  to  compel  him  to 
contribute  to  the  expense  of  improvements  made  upon  the  estate, 
without  his  consent,  express  or  implied,  or  fix  it  as  a  hen  on  his 
Interest  in  the  estate.    One  cannot  improve  his  fellow  out  of  his 
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estate.    He  lias  yoliintaiily  put  improTementB  upon  the  land  of 
anotiiery  knowing  his  rights  and  he  canmyt  mrpoee  a  ddbi  on  im 
ot  his  €8tate  without  his  consent:  Freeman  on  Cotenancy  and 
Parfaition,  eecs.  261,  262;   Aldrich  v.  Husband,  131  Maaa.  480; 
Hu&band  y.  Aldrich,  135   Mass.  317;  Nelson  y.  day,  7  J.  J. 
Maiah.  138;  23  Am.  Dec  387;  Hancock  y.  Day,  1  McMoIL  £q. 
69;  36  Am.  Dec.  293;  Scott  y.  Guernsey,  48  K  Y.  106;  Galyeit 
y.  AldTicrh,  99  Mass.  74;  96  Am.  Dec.  693;  Munford  y.  Brown,  6 
Cow.  475;  16  Am.  Dec.  440.    It  is  not  the  case  of  one  making 
improvements  in  good  faith  belieying  the  land  to  be  his.     The 
common  law  denied  such  a  one  relief,  and  it  is  only  allowed  by 
statute:  Code,  c.  91.    It  seems  that,  where  a  tenant  in  oommon 
or  joint  tenant  is  called  on  for  rents  and  profits  in  equity,  he  may 
deduct  ordinary  repairs,  on  the  principle  that  he  who  asks  hdp 
from  a  court  of  equity  must  do  equity:  Hannan  y.  Osbom,  4 
Paige,  343;  Bufinera  y.  Lewisy  7  Leigh,  720,  743;  30  Ain«  Dec. 
513;  2  Minor's  Institutes,  420;  1  Story's  Equity  Juiispmdence^ 
sec.  655;  Graham  y.  Pierce,  19  Gratt  28,  syllabus  6;  100  Am. 
Dec.  658;    Freeman   on   Cotenancy   and   Partition,  sec    279. 
Where   partition  is  made,  the   part   improyed   shoald,  if   not 
prejudicial  to  others,  be  allotted  to  the  one  who  •■^  made  im- 
proyements,  estimating  its  yalue  without  improyements:  2  Minor's 
Institicbes,  420;  Patrick  y.  Maishall,  2  Bibb,  41;   4   Am.  Dec 
670;   Nelson  y.  Clay,  7  J.  J.  Marsh.  138;  23   Am.  Dec    387. 
But  if  this  cannot  be  done  he  to  whom  the  improyenient 
falls  does   not   haye  to   pay  for  it:  Nelson  y.   Clay,  7  J.  J. 
Marsh.  138;  23  Am.  Dec.  387.    Where  improyements  are  made 
with  consent  of  the  cotenants,  they  are  personally  bound,  and 
the  demand  l9  a  Uen  on  their  shares:  Houston  y.  McCIuney, 
8  W.  Ya.  135;  Freeman  on  Cotenancy  and  Partition,  sec  262. 
It  seems  to  be  claimed  in  the  brief  of  counsel  that  Ihe  letter  to 
L.  M.  Broyles,  written  by  some  of  the  heirs,  justifies  a  charge  by 
L.  E.  Ward  for  improyements.    After  requesting  him  not  to  leaye 
the  house,  but  to  stay,  it  redted  what  he  ought  to  pay,  yiz.,  keep 
and  use  the  pityperty,  haye  it  insured,  keep  taxes  paid,  keep  the 
house  in  good  repair;  and  then  said,  ''Go  to  work  and  haye  the 
house  painted  and  repaired  as  in  your  opinion  you  think  it  should 
be;  and,  after  all  this  improvement  has  been  made,  if  you  think, 
after  calculating  the  expenses  of  the  improyements  and  the  taxes, 
etc.,  which  you  may  haye  paid  heretofore,  that  the  heirs  are  en- 
titled to  anything,  then  you  can  arrange  and  pay  them  their  pro- 
portion;  and  if  you  think  that  nothing  is  coming  to  the  heirs 
after  paying  for  painting,  etc.,  then  we  are  satisfied.*'     This 
'id  not  refer  to  improvements  made  by  L.  R  Ward  before  the 
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letter^  but  to  fuhiTe  improvementa.    The  word  "paid''  refers  to 
tsLxsB.    Although  it  be  law  that  one  coparcener  cannot^  without 
ooDsent^  make  permanent  improvements^  and  charge  his  coparce- 
Miet  or  his  share  with  their  cost^  where  the  estate  is  partible  in 
kind,  as  a  tract  of  land,  how  is  it  in  the  case  of  a  house  or  land 
-wthich  ia  impartifble  in  kind  for  any  reason,  so  tbat  it  has  to  be 
eold  in  order  to  effect  a  partition,  as  was  the  case  in  the  pres- 
exit  instance?    Is  there  no  difference  here?    Circumstances  alter 
cases.    Is  it  right  for  a  court  of  justice  to  sell  the  land  greatly  in- 
creased in  value  by  the  expenditure  of  one  brother,  and  put  the 
money  into  the  pocket  of  another,  with  his  eyee  shut  to  the  fact 
that  the  property  brought  more,a  great  deal,by  reason  of  the  new 
liouse  buUt  by  one  of  the  brothers?  Ought  it  not  to  be  ascertained 
liow  much  the  value  was  enhanced  by  the  improvement,  and  pay 
the  amount  of  the  enhancement  to  the  one  whose  means  pro- 
duced it,  an:d  ^*  divide  the  balance?    This  is  different  from  the 
esse  where  there  is  division  in  kind.  In  the  latter  case,  to  charge 
the  brother  who  did  not  consent  to  the  improvement  is  to  force 
upon  him  a  debt  he  did  not  assent  to,  and  to  mortgage  his  estate 
with  a  debt  which  he  cannot  pay,  and  which  will  take  away  his 
patrimony.    One  ought  not  to  be  made  a  debtor  without  his  con- 
sent; bitt,  where  the  whole  is  to  be  converted  into  money  and  dis- 
tributed, another  principle  is  admissible;  doing  harm  to  no  one 
and  justice  to  all.    The  others  get  just  what  they  would  have  re- 
ceived without  the  improvements,  and  the  one  making  them  is 
reimbursed.    I  have  observed  that  in  Illinois  this  doctrine  has 
been  frequently  applied:  Louvalle  v.  Menard,  1  Gilm.  39;  41  Am. 
Dec.  161,  and  note;  Howey  v.  Goings,  13  III.  95;  54  Am.  Dec. 
427;  Dean  v.  0*Meara,  47  111.  120.    And  on  further  search  I  find 
this  exception  approved  in  Moore  v.  Thorp,  16  R.  I.  655.    I 
think  Elrod  v.  Keller,  89  Ind.  382,  would  also  allow  it  in  such  a 
case  as  we  have  in  hand.   AUeman  v.  Hawley  (117  Ind.  533)  does. 
It  does  not  follow  that  the  original  cost  of  improvements  be  giv- 
en, but  the  actual  enhancement  of  value  at  time  of  sale  by  reason 
<xf  improvementa  is  ascertained:  See  opinion  in  last  cited  case,  and 
in  Moore  v.  Williamson,  10  Rich.  Eq.  328;  73  Am.  Dec.  93.    The 
opinion  in  the  last  case  very  properly  eays  that  if  the  cost  of 
improvements  be  allowed,  "it  would  subject  the  owner  to  the 
want  of  judgment  or  economy  of  the  improver,  and  render  him 
liable  to  be  built  out  of  his  land  by  the  improvidence  of  his  ten- 
ant.''   I  would  add  that  the  improvement  mtfjr  have  depreciated 
from  some  time  before  the  sale. 
It  is  objected  that  the  bill  does  not  charge  a  request  on  the 
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part  of  tbe  coienania  for  the  improTezDenta.  It  would  be  iieoi»- 
aary  ix>  chaise  them  otherwiae  than  as  indicated  sbore,  but  it  k 
not  necessary  to  ao  charge  tihem;  that  ia,  aa  a  aunple  increase  oi 
Tslue. 

It  follows  from  w>hat  has  been  said  tjiat,  -while  there  could  be 
no  claim  for  use  and  occupation  against  Broyles  and  his  -wife^  yet 
the  decision  of  the  court  below  is  wrong  in  wholly  disallowing 
all  claim  for  improvement  made  by  the  plaintiff  out  of  the  pro- 
ceeds of  sale^  in  the  manner  above  stated,  which  ^'^  was  directed 
to  be  made  because  the  property  was  found  insusceptible  of  par- 
tition. 

A  reference  was   made  to  a   commissioner,  and    his    report 
charged  rents  and  profits  to  Mrs.  Broyles  for  the  hotel,  and  to  the 
plaintiff  for  the  stable,  and  charged  Mrs.  Broyles,  as  the  owner  of 
five-sixths  of  the  property,  with  fire-sixths  of  tbe  money  spent  by 
the  plaintiff  in  improyements.    The  commissioner  made  a  part  of 
his  report  a  deposition  of  the  plaintiff,  and,  as  the  report  im- 
ports, there  waa  no  other  oral  evidence  before  him.     Taking  that 
deposition  alone,  it  supports  the  report  as  to  the  charge  for  im- 
provements, as  it  shows  consent  on  the  part  of  the  cotenanta.     No 
exception  was  made  within  ten  days,  and  the  plaintiff  contends 
that  the  result  reached  and  returned  by  the  oommissioner  must 
be  taJren  as  coorrect,  and  cannot  be  impaired  by  after  exceptions 
and  evidence  afterward  taken,  and  thac  the  court  could  not,  upon 
depositiona   afterward   taken,  overturn   and   reject   the   Tesolt 
reached  by  the  commigsioner,  but  must  confirm  or  recommit: 
Ward  v.  Ward,  21  W.  Va.  262.    The  plaintiff's  deposition  must 
be  considered  a  part  of  the  report — ^a  part  of  its  face:  Lynch  t. 
Henry,  25  W.  Va.  424;  Kester  v.  Lyon,  40  W.  Va.  161.  It  is  plain 
that  if  we  decide  the  exception  only  by  the  face  of  the  report,  in- 
cluding that  deposition,  we  must  overrule  it,  because  the  deposi- 
tion  sustains  the  report  in  the  point  of  view  of  fact.    But  after- 
the  report,  and  we  will  say  after  the  exception,  the  defense  took 
depositions.    They  denied  the  statement  of  the  plaintiff's  deposi- 
tion, that  the  other  heirs  agreed  that  the  plaintiff  make  the  im- 
provements.   The  court  read  them  on  the  hearing.     Could  they 
be  read  to  impair  the  finding  of  the  report  in  favor  of  the  plain- 
tiff as  to  the  improvements?    This  may  eeem  at  first  an  immate- 
rial question,  since  as  above  stated   the  plaintiff  ought  to  be  al- 
lowed out  of  the  sale  an  amount  equal  to  the  amount  of  increase 
of  value  at  the  time  of  sale  imparted  to  the  property  by  the  im- 
provements; but  a  second  thought  makes  it  material  in  this,  that 
if  there  was  an  agreement  between  the  parties  that  the  improve- 
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mentfl  be  made^  that  would  entitle  the  plaintiff  to  perhaps  a 
larger  recoveiy,  that  is,  the  original  cost  of  improvements  •** 
irith  interest  from  date  when  made^  while  if  there  waa  no  request^ 
he  would  get  out  of  the  sale  the  mere  increase  of  yalne.    Can 
tliese  depositions  he  read  then?    If  there  had  been  no  exception, 
they  could  not,as, without  exceptions^a  report  is  taken,as  to  adult 
parties,  to  he  correct,  and  will  not  be  examined  by  the  court  ex- 
cept for  errors  on  its  face:  Kester  v.  Lyon,  40  W.  Va,  161.    But 
where  there  is  an  exception,  but  not  within  ten  days,  how  is  it? 
Where  the  party  says  that  he  does  not  intend  to  be  regarded  as 
admitting  the  correctness  of  the  report,  but  excepts  to  it,  and 
appeals  to  evidence  subsequently  presented  in  the  case,  can  he 
overthrow  the  report  with  that  evidence?  Is  he  unalterably  bound 
by  the  report,  if  not  erroneous  on  its  face?    If  he  had  excepted 
within  ten  days,  he  could  have  taken  other  evidence,  and  the 
commisdoner  could  retain  the  report  to  await  it,  and  upon  it 
make  remarks,  or  even  make  a  further  or  amended  report.    I 
think  this  is  so  because  section  7,  chapter  129,  of  the  code  says 
that  if  exceptions  be  taken  within  ten  days,  the  commissioner 
•hall  with  his  report  'Return  the  exceptions,  and  such  remarks 
thereon  as  he  may  deem  pertinent  and  the   evidence  relating 
thereto.**    Judge  Green  expressed  the  same  opinion  in  Lynch  v. 
Henry,  25  W.  Va.  423.    I  have  some  question  as  to  the  last  mat- 
ter, but  think  it  tenable,  and  that  the  rule  may  be  convenient  in 
practice.    The  code,  after  providing  for  exceptions  before  the 
commissioner  within  ten  days,  goes  on  to  add:   ^^But  any  party 
may  except  to  such  report  at  the  first  term  of  the  court  to  which 
it  is  returned,  or  by  leave  of  the  court  after  such  term.**    What 
does  this  mean?    It  may  be  asked  of  what  use  such  exception,  if 
evidence  taken  after  the  return  of  the  report  cannot  be  read? 
The  answer  can  be  given,  that  the  party  may  -Bhink  the  commis- 
sioner has  reached  the  wrong  conclusion  on  the  evidence,  end, 
desiring  to  have  it  reviewed,  desires  to  except  to  get  rid  of  the 
admission  of  its  correctness  which  would  operate  against  lum 
from  silence,  and  designs  to  ask  the  court  to  review  the  evidence, 
if  it  has  been  made  part  of  the  report,  and,  if  it  has  ncft  been, 
then  to  ask  the  court  to  order  the  evidence  to  be  certified  to  be 
read  with  his  exception, which  he  maydo  if  he  has  been  prevented 
from  excepting  within  the  •**  ten  days:   Arnold  y.  Slaughter, 
36  W.  Va.  590,  syllabus  point  4. 

If  we  say  that  after  a  report  has  been  made  a  party  may  go  on 
and  take  depositions,  and  have  them  read,  we  introduce  con- 
fusion in  practice,  install  a  bad  practice,  and  put  a  premium  upon 
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ncgligenoe  and  delay.    A  case  ia  referred  to  a  commisaioiier.   Ha 
giTea  notice,  and  proceeds  to  execute  the  order  of  referenoeL 
The  partiea  ought  to  attend  before  him.    They  can  be  much  bet- 
ter heard  upon  the  facfta  before  a  commissioner  than  in  court    It 
la  the  most  important  proceeding  in  the  case,  aave^  pephapa,  the 
final  hearing;  in  many  cases  even  more  important  than  that    If 
the  action  of  the  commissioner  is  unsatisfactory,  the  party  can, 
within  ten  days  after  he  has  finally  announced  hia  conclusion  bj 
a  completed  report,  except,  and,  if  he  does  not  want  more  eri- 
dence,  aak  the  commissioner  to  certify  the  evidence  to  the  court 
for  its  review;  and  if  he  is  surprised  at  the  inferences  drawn  bj 
the   commissiouer   upon    that    evidence,  and    thinks,  he   can 
fltrengthen  his  case  by  additional  evidence,  he  can  except  -within 
ten  days,  and  take  more  evidence,  and,  under  proper  circum- 
stances, the  commissioner  will  delay  returning  his  report  to  en- 
able the  party  to  do  so,  as  the  statute  giving  him  right  to  take 
auch  evidence  ought  to  be  liberally  construed  to  promote  a  fnr 
fuU  hearing;  and  then  the  commjssioner  can  report  on  auch  e?i- 
denoe,  or  make  an  amended  report,  or  send  up  ihis  oiiginal  ra- 
port,  the  exceptiona,  and  all  the  evidence,  old  and  new.    After 
all  the  toil  before  a  commissioner^  after  he  has  given  his  decidon, 
and  after  the  full  opportunity  for  a  hearing  before  him^  a  negli- 
gent litigant  ought  not  to  be  allowed  to  reopen  the  case,  often  to 
the  inconvenience  and  surprise  of  the  other  party.    If  so,  w4)en 
the  utility  of  this  tedious  hearing  before  that  important  axudliaiy 
of  the  court,  the  commissioner?    It  would  be  an  almost  mean- 
ioglesa  performance.    We  do  not  think  the  code  meana  auch  a 
reopening  by  giving  right  to  except  at  the  first  term  after  the 
report    We  iihink  such  after-taken  depositions  cannat  be  read 
on  the  hearing  to  impair  the  report,  as  was  done  in  this  case.   We 
think  the  only  office  they  can  perform  is  to  support  a  motion  for 
a  recommittal  of  the  report,  or  to  suggest  ^'  to  the  court,  where 
it  appears  contrary  to  justice  to  confirm  the  report,  the  propriety 
of  such  rehearing  before  the  commissioner;  but  on  such  evidence 
the  court  cannot  overturn  the  report,  or  remodel  or  restate  the 
account,  wthich  may  work  great  injury  and  surprise  to  the  other 
party,  but  most  recomsmit  the  report,  if  dissatisfied  wiOi  it:  Ward 
▼.  Ward,  21  W.  Va.  262. 

I  have  said  this  much  upon  this  matter  of  oommiasionerB'  re- 
ports because  of  the  importance  in  every  da/a  practice  of  proptf 
understanding  as  bo  proceedings  before  commisakmers,  and  the 
frequent  controversies  arising  upon  them.  Tinder  these  views,  it 
wiould  have  been  error  to  oveiftimi  the  report^  based  on  13ie  tiieoiy 
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-  tihat  the  improremeirta  were  made  with  the  coiiBeiit  «nd  agree* 

-  ment  of  tlie  caheiis,  bat  for  the  fact  that  the  bill  ftnd  amended 

-  Ull  have  no  allegation  that  the  cx>heiis  requested  such  improre- 

-  ments  to  be  made  or  consented  thereto.    As  this  was  not  cfharged, 

-  the  finding  of  the  report  is  error  apparent  on  its  face,  and  yindi- 
:  cates  the  action  of  the  court  againat  the  argmnent  that  only  hf 

aaing  the  after-taken  depoaitdonB  it  rejected  the  finding  of  the 
report.  Does  it  thence  follow  that  the  total  disallowance  of  any- 
thing to  the  plaintiff  is  justified  by  this  omission  in  the  bills? 
By  no  means.  The  bills  charged  the  fact  of  the  improyements, 
and  that  the  hotel  property  itself  was  not  susceptible  of  partition, 
and  must  be  sold^  and  the  same  decree  which  disallowed  all  com- 
pensation for  improvements  subjected  the  property  to  sale  in 
order  to  divide  its  proceeds,  and  upon  those  facts,  the  plaintifE 
was  entitled  to  something  on  the  principle  of  increased  value 
*  above  stated.  Nor  of  the  court  to  have  confirmed  the  report  and 
decreed  its  full  finding,  because  it  allowed,  not  an  amount  for  in- 
creased value^  but  the  account  of  expenditure  by  the  plaintiff  in 
improvements,  and  because  it  charged  use  and  occupation.  There 
ought  to  have  been  a  recommittal  to  ascertain  the  amount  of  in- 
creased value,  viewing  the  case  on  those  facts.  The  court  could 
not  make  a  new  rtatement.  If  the  plaintiff  amended  his  bill  by 
the  allegation  wanting,  he  could  have  claimed  the  account  filed 
by  him,  with  interest,  if  he  could  sucoeed  in  sustaining  the  theory 
or  contention  that  his  copairceners  ^'^  agreed  to  the  making  of 
improvements  by  him,  but  without  such  allegation  he  could  not 
He  can  stiU  amend  his  bill  to  that  effect,  if  he  wishes  to  do  so. 

It  is  contended  that  in  no  view  can  the  plaintiff  claim 
anything  a:t  all  for  the  improvements,  since  they  were  made 
in  1879,  while  the  father  yet  lived,  and  his  estate  by  the 
curtesy  existed,  and  the  heirs  had  only  an  estate  in  revision, 
not  in  poesession,  and  the  improveanents  were  made  for  and 
by  the  father.  All  the  children,  save  two  daughters,  con- 
thiued  to  reside  in  the  home  as  a  family  with  their  father, 
after  the  mother's  death,  and  the  exifltence  of  this  curtesy 
would  not  prevent  any  reversioner,  by  agreement  with  Hbe  others, 
from  making  improvements  beneficial  to  the  inheritance,  and 
charging  the  properly  with  them.  Nor  would  it  debar  one  from 
daxming  eudh  increaae  of  value  in  the  reversion  or  inherit- 
ance .as  his  improvements  imparted.  Of  course,  were  it  i(hown 
that  the  plaintiff  contracted  with  43ie  father  to  make  them,  if  the 
fa&er  became  his  delbtor,  his  sole  defbtor,  for  them,  and  he  looked! 
to  the  father  for  pay,  he  could  claim  nothing  from  the  heinu 
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I  do  mot  considar  tiiat  the  evidence  at  ppeeeat  ehowB  sacii  « 
M  enablee  iu  to  eay  thiA. 

So  nmch  of  the  decree  complaiiMd  of  m  duallowB  ibb  daim 
of  the  plaintiff  or  Layina  Broyles  or  L.  M.  Broyles  for  iepak% 
improveinents^  or  rents  Ib  rereised,  and  the  canBe  lemiuided  for 
further  prooeedmgs  in  respect  thereto,  aocoiding  ix>  prindpleB 
above  stated,  ao  iar  as  applicable,  and  far>l!her  according  to  pnn- 
ciploB  govexming  conrte  of  equity  in  each  ceae. 


Of  the  XilalBility  of  One  Gotenant  to  Another  ftor  Sente  and  Proflte 
oeiTed  fironi  end  for  Bzpendltnree  Mede  upon  Their  Oommon 
erty.* 
By  Uu  Common  Xav,  a  cotenant,  though  in  ponnc  anion  of  tlbe 

tire  pooperty  of  the  cotenancy,  whetiier  he  used  It  himself,  anJ 
thei^y  reo^yed  adYantagea  and  profita,  or  let  It  to  hia  teoanCa,  who 
paid  Idm  rents  for  the  use  and  occupation  thereof,  was  not  eoawer- 
able  to  the  other  co-ownera,  either  for  the  adfvanta^ea  enjoyed  or 
the  f^enta  actually  received.    To  make  him  so  answerable,  it  was 
neceasary  to  establish  an  agreement,  express  or  implied,   between 
htan  and  his  fellow-teoants,  by  virtue  ot  which  he  either  undeitook  to 
compeosate  them  for  his  exclusiye  use  of  the  property,  or  to  col- 
lect the  rents,  and  to  pay  them  their  share  or  some  otiher  portion 
thereof:    Cutler  v.  Currier,  54  Me.  81;  Freeman  on  Ootenancy  and 
Partition,  4iec  260;  Henderson  v.  Eason,  17  Ad.  &  B.,  N.  S^  718: 
Hudson  T.  Coe,  70  Me.  83;  1  Am.  St  Rep.  288;  Nelson  ▼.  Clay,  7  J. 
9.  Marsh,  188;  28  Am.  Dec.  887;  Webster  t.  Calef,  47  N.  H.  28S; 
Wheeler  ▼.  Home,  Willes,  208.    The  earty  common  law  apon  tiie 
subject  was  thna  stated:    '*If  one  Joyntenaut  or  tenant  in  common 
of  land  maketh  his  companion  his  baylife  of  his  part,  he  shall  have 
action  of  account  against  him,  as  hath  been  said.    But  althou^rli  one 
tenant  In  common  or  joyntenant  without  being  made  baylife  taketh 
the  whole  profits,  no  action  of  account  lleth  against  him;  for  in  as 
action  of  account  he  must  charge  him  as  guardian,  baylife.  or  rc- 
celTer,  aa  tkath  been  said  before,  which  he  cannot  do  tn  this  case, 
unless  his  oompanlon  constitute  him  badlifa     Ajid,  therefoie,  all 
those  bookes  which  affirm  that  an  action  of  account  lleth  by  one 
tenant  in  common,  or  jointenant,  against  another,  must  be  intended 
when  one  makoth  the  other  his  bailife,  for  otherwise  never  hl^ 
ballife  to  render  an  account,  is  a  good  plea":  Goke  ^n  liltdeton, 
900b. 

Liability  Created  by  the  StatuU  of  Anne,--To  proTlde  some  ai^ro- 
priate  remedy  by  one  cotenant  against  the  other,  the  Bngli^  stat- 
ute 4  A;  5  Anne,  chapter  10,  was  enacted,  the  twenty-serenth  section 
of  which  declared:  *' Actions  of  account  shall  and  may  be  brouq^ht 
and  maintained  against  the  executors  and  administrators  of  eTcry 
guardian,  bailiff,  and  receiver;  and  by  one  Joint  tenant,  and 
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liAhllity  of  ootenanU  to  aooount  for  rents  and  proflti,  end  for  me  end  ooeep^ 
tlon:  Note  to  Eerly  t.  FHend,  78  Am.  Deo.  685-668. 

Rlghtsof  cotenents  tooontribntlon  for  repairs  and  improrementa:  NotetoRoblii> 
■on  y.  McDonald,  62  Am.  Dee.  482-'487. 

The  Hen  of  one  cotenant  on  the  moiety  of  another:  Note  to  Flaek  ▼.  GoaaeILM  A& 
St.  Rep.  416-122. 
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Id  common,  his  executors  aiid  adm'lnistr.'jtors,  against  the  other  as 
bailiff,  for  receiving  more  than  comes  to  his  just  share  or  prox)or- 
tlon;  and  agaiost  the  executor  and  administrator  of  such  Jotnt  tenant 
or  tenant  in  common;  and  the  auditors  appointed  by  the  court, 
where  such  action  «hall  be  pending,  shall  be  and  are  hereiby  empow- 
ered to  administer  an  oath,  and  examine  the  parties  touching  the 
matters  dn  question,  and,  for  their  plaina  aiMl  trouble  in  auditing  and 
taking  Mich  account,  have  such  allowance  as  the  court  shall  adjudge 
to  be  reasonable,  to  be  paid  by  the  party  on  whose  side  the  balance 
of  the  account  shall  appear  to  be."  Under  this  statute,  wherever  the 
relation  of  cotenancy  exists,  there  is  a  liability  to  account.  This  lia- 
bility is,  however,  generally  dependent  upon  some  demand  for  such 
acco<unt,  and  a  demand,  to  be  effective,  cannot  be  repeated  day 
after  day  or  month  after  month,  but  only  at  reasonable  periods. 
Therefore,  where  the  custom  of  the  country  Is  to  reckon  the  rents 
at  annu-ol  or  oth^  stated  periods  or  times,  such  times  muHt  be 
adopted  as  the  reasonable  ones  at  which  a  cotenant  receiving  rent 
may  be  required  to  account:  Barnum  y.  Landon,  25  Conn.  150.  The 
liability  to  account  does  not  arise  upon  a  mere  suggestion  that  the 
defendant  has  received  rents  and  profits,  but  it  must  further  appear 
that  he  has  received  more  than  his  share  or  proportion:  Early  v. 
Friend,  16  Gratt.  52;  78  Aju.  Dec.  649;  Hayden  ▼.  Merrill,  44  Vt.  336; 
8  Am.  Rep.  372;  Stupton  ▼.  Richardson,  13  Mees.  &  W.  21;  Irvine  v. 
Elanlln,  10  Serg.  &  R.  221;  Sargent  ▼.  Parsons,  12  Mass.  149;  Wheel- 
er V.  Home,  Willes,  210;  Eason  v.  Henderson,  12  Ad.  &  B.,  N.  S.,  096. 
In  some  of  the  United  States,  the  statute  of  Anne  has  been  re- 
garded as  part  of  the  common  law  of  the  country,  and  in  others 
statutory  provisions  of  very  similar  import  have  been  enacted.  The 
courts  <^  this  country  have  not,  however,  beey  able  to  agree  respect- 
ing the  construction  of  the  statute  of  Anne  and  others  having  a 
slmilaT  phraseology.  This  statute,  In  effect,  created  a  liability 
against  a  cotenant  *'for  receiving  more  than  comes  to  his  just  share 
or  proportion."  The  cases  in  which  the  action  to  account  hare  been 
souglit  to  be  sustained  under  this  statute  divide  theliiselYes  into  two 
ckusses.  In  the  first  are  comi>rised  all  cases  in  which  the  coten- 
ajit  sought  to  be  held  lla^ble  has  received  from  a  third  irerson  the 
rents  or  profits  of  the  common  property.  The  second  class  includes 
the  cases  in  which  the  cotenant  complained  of  has  not  received  any- 

tblng  from  third  persons,  but  has  directly  appropriated  to  himself 

the  use  and  enjoyment  of  all  of  the  common  estate,  or  of  more  than 

Ills  share  thereof. 
For  Rents   Received.— In  the  oases  on  the  first  class,  namely,  those 

In  whdch  the  cotenant  has  reeetved  from  a  third  person  the  rents  and 

profits  of  the  common  property,  there  is  no  doubt  of  his  liability  to 

account  to  his  cotenants   if  he  has  received  more  than   his   share 

thereof:   Crow  ▼.  Marie,  52  111.  332;  Gayle  v.  Johnson,  80  Ala.  396; 

Hazaa^  v.  Albro,  17  R.  I.  181;  Holmes  ▼.  Best,  58  Vt  547;  Huff  y. 

McDonald,  22  Ga.  161;  68  Am.  Dec.  487;  Israel  ▼.  Israel,  30  Md.  120; 

1K5  Am.  Dec.  671;  Izard  v.  Bodine,  11  N.  J.  Bq.  403;  69  Am.  Dec.  595; 

Pope  V.  Hawkins.  16  Ala.  324;  Puckett  v.  Smith,  5  Strob.  26;  63  Am. 

Dec.  686;  Schissel  V.  Dixon,  129  Ind.  139. 
For    U«e    or     Occupancy,  no    Renin    Being    Received, — A    cotenant, 

though  In  the  exclusive  occupancy  of  the  common  property,  or  some 
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IMiit  thereof,  may  receiye  nothing  from  thhnd  penons  on  its  ac^mint, 
and  yet  \kn  use  may  be  of  great  adrantage  to  him,  or  may.  in  eon- 
nectlon  witti  hl8  akill  and  labor,  result  in  gxettt  profits,    llien  the 
question  arises  whetlier,  under  the  terms  of  the  statute  of  Anne  and 
of  othor  statutes  of  similar  import,  he  lias  receired  more  tban  his 
Just  shai«  or  proportion,  and  has  become  answerable  to  fate  csiftat- 
auts  for  the  excess.    These  statutes  do  not.  In  terms,  at  least,  par- 
port  to  Interfere  with  the  rights  of  cotenants  In  the  use  and  enj<^- 
roent  of  the  common  property,  whether  real  or  i^ersonaL    Unless 
these  statuites  can  be  regarded  as  working  a  greater  chan^  In  the 
common  law  than  appears  upon  thedr  face,  eadi  cotenant  nmst  be 
still  regarded  as  having  the  right  to  enter  and  enloy  erery  part  of 
the  common  estate.    This  right  cannot  be  impaired  by  tbe  fact  that 
anottier  of  the  cotenants  absents  hims^,  or  does  not  choose  to  ctadra 
his  right  to  an  equal  or  common  enjoyment;  and  It  wonld  be  in- 
equitable to  compel  a  cotenant  in  possession  to  account  for  i^roAts 
realized  out  of  his  skin,  labor,  or  business  enterprise,  -when  he  has 
no  right  to  caH  upon  Ids  fellow-tenant  to  contribute  anythfaig  tow- 
ard the  production  of  those  profits,  nor  to  bear  his  pToportl<ni  when, 
through  bad  years,  failure  of  crops,  or  other  unaccountable  misfor- 
tune^ the  use  made  of  the  estate  has  resulted  In  a  loss,  instead  of  a 
profit,  to  ih^  one  in  possession.    Hence  crops  raised  1^  one  of  the 
cotenants  on  any  part  of  the  common  lands  are  not.  In  the  absence 
of  an  agreement  to  that  effect,  held  in  cotenancy.    They  belong  ex- 
dustvely  to  tbe  one  whose  Industry  has  produced  them:   Oeed  t. 
People,  81  IlL  GG5;  Freeman  on  Cotenancy  and  Partition,  sec.  258; 
Kennon  t.  Wright,  70  Ala.  434;  Le  Barron  t.  Babcock,  122  N.  Y.  153; 
10  Am.  St.  Bep.  488.    A  cotenant  in  exdusiTe  use  or  occupancy  of 
the  comuKm  property  cannot  be  regarded  as  asserting  any  right  to 
which  he  is  not  entitled,  even  though  such  use  and  occupancy  msj 
result  in  the  realization  of  rest  profits.   Hence  a  slight  prepoodei^ 
ance  of  authority  affirms  that,  wliere  the  common  law  still  preTafli^ 
and  where  it  has  been  no  farther  modified  than  by  statutory  proTl- 
slons  of  import  similar  to  those  to  be  found  In  the  statute  of  Anne, 
one  cotenant  is  uot  iiuswerable  to  another  merely  for  nsin^  mote 
than  his  {Hroportlon  of  the  comonon  property,  although  realizing  prof- 
its from  such  use:  Askin  y.  Jefferson,  65  Tex.  137;  Belknap  ▼.  Bel- 
knap, 77  Iowa,  71;  Brown  Y.  Welltngton,  106  Bfass.  818;  8  Am.  Bepu 
330;  CarYor  y.  Femrimore,  116  Ind.  236;  Crane  t.  Waggoner,  27  Ind. 
52;  89  Am.  Dec.  493;  D&Yis  Y.  Hntton,  127  Ind.  485;  Brerts  y.  Beach, 
81  Mich.  136;  18  Am.  Bep.  169;  Fiekler  Y.  Ohilds,  78  Ala.  667;  Gayls 
Y.  Johnston,  80  AUl  885;  Qfiodenow  y.  Bwer^l6  QbLJ3Xx  76  Am. 
Dec.    540;    Hamby    t.    Wall,    48    Ark.    135;    8    Am.    St.     Repw 
218;    Henderson    y.    ESason,    17,    Ad.    &    B.    N.    &,    701,    718; 
Howard    Y.    Throckmorton,    60  _CWL    79;    Humiphries    y.    DsyIs, 
100     Ind.    869;    Israel    y.    IsriBieCsO   Md.    120;     98    Am.     Dee. 
571;  Izard  y.  Bodine,  11  N.  J.  Eq.  403;  69  Am.  Dec.  696;  Kean  y. 
Connelly,  25  Minn.  222;  33  Am.  Rep.  458;  Hause  y.  Hause,  29  Minn. 
252;  MelAughlin  y.  McLraughlin,  80  Md.  115;  McMahon  y.  BurcheO, 
2  PhilL  134;  Moses  Y.  Ross,  41  Me.  SCO;  66  Am.  Dec.  260;  Le  Barron 
V.  Babcook,  122  N.  Y.  153:  19  Am.  St.  Rep.  488;  Nell  v.  SchacklefOrd, 
46  Tex.  119;  Oslwrn  v.  Osborn,  62  Tex.  495;  Peek  y.  Carpenter,  7 
Gray,  283;  66  Anu  Dec.  477;  Pico  Y.  Columbet.  12  OaL  414;  7S  An. 
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Dec.  550;  Ra«an  7.  McCk>7,  29  Mow  867;  Reynolds  t.  WUmeth,  4iV 
Iowa,  G93;  Sailer  y.  Sailer,  41  N.  J.  Bq.  508;  Sargent  y.  Parsons,  12 
Mass.  152;  West  y.  West,  90  Ala.  458;  LeaJke  y.  Hayes,  18  Wash.  213; 
62  Am.  St  Rep.  84;  fioantlen  y.  Allfison,  82  Kan.  876;  KUne  y.  Ja- 
cobs^ 68  I^a.  St.  57;  Enterprise  etc  Co.  y.  National  Sftc  Oou,  172  Pa. 
St  421;  61  Am.  St  Rep.  746. 

The  Beaaon  of  the  Rule  maintained  by  the  antbodtles  Jnst  dted  is,, 
not  oorly  tLat  the  tenant  In  possession  has  not  recoiYed  rents  or  prof* 
Its,  but  further  that  he  has  not  infringed  upon  any  right  of  hSs  fel- 
low-tenants, nor  done  anything  to  proYent  their  sliarlng  as  fully  a» 
himself  in  the  benefits  of  the  cotenancy,  and  that  they  cannot,  by 
remaining  idle  and  indifferent  themselves,  speculate,  without  tisk,. 
OD  the  chances  of  his  obtaining  profits  as  the  result  of  his  labor, 
enterprise,  or  bUU  in  the  use  of  the  common  property.  In  the  case» 
where  these  reasons  do  not  exist  the  mie  itself  will  generally  not 
^e  applied.  Therefore,  where  the  tensjit  in  possesaton  has  preYented 
his  f dkrw-tenants  from  sharing  in  the  use  of  the  property,  he  is  lia- 
ble to  them  for  using  and  occupying  more  than  his  lEAiare.  He  may 
prerenct  theta:  sbairin^  In  such  use  with  him  either  by  entering  Into 
an  agreement  with  them,  express  or  Implied,  to  r^y  venU  in  wbicb 
ease  he  becomes  their  tenant  as  to  their  moiety,  or,  by  excluding' 
them  from  the  possession  of  their  share,  and  perhaps  by  Yurious- 
other  acts  through  which  he  may  be  enabled  to  obtain  or  keep  tor 
himself  the  possession  and  use  of  more  than  his  share,  when,  but 
for  such  acts,  the  others  would  have  been  in  the  enjoyment  of  equal 
priYlleges  with  him. 

Agreement  to  Pay  Rent.—  There  is  no  doubt  that  cotenants  max 
occupy,  as  between  each  other,  the  relation  of  landlord  and  tenant: 
DwYies  Y.  Skinner,  58  Wis.  638;  46  Am.  Rep.  665;  Freeman  on  Oo> 
tenancy  and  Partition,  sec.  164;  Kites  y.  Church,  142  Mass.  586;  in 
which  eYent  the  one  yielding  exclusiYe  x>o8Ses8sion  to  the  other  has 
the  tight  to  enforce  payment  of  the  sum  stipulated  to  be  paid  for 
rent  or,  if  the  sum  is  not  fixed  by  the  agreement  then  to  vecoYer 
upon  a  quantum  meruit  When  one  ootenant  has  leased  his  motety 
to  another,  they  are  entitled  to  the  respectlYO  rights  and  remedies  of^ 
Umdlord  and  tenant  and  the  former  may  sue  for  and  recoYer  rent 
and  has  the  right  to  distrain  for  the  amount  due  him:  Oowper  y. 
Fletxflier,  6  Best  ft  S.  470;  L/u^er  y.  Arnold,  8  Rich,  24;  62  Am.  Dec 
422;  Story  Y.  Johnson,  2  Yoonge  &  C.  Ex.  586;  and  may,  by  an  ac- 
tion of  unlawful  detainer,  compel  his  restoration  to  the  possession  of 
all  his  moiety  on  the  expiration  of  the  lease:  Freeman  on  Ckxtenancy 
and  Itotition,  sec.  295;  while  the  laifcter  may  recover  of  the  former 
for  any  InYSSlon  of  Ms  right  under  the  lease  to  be  in  exclusiYe  pos- 
session of  the  property:  Baird  y.  Baird.  1  DeY.  &  B.  Bq.  524;  31  Am. 
Dec  899;  Brtttin  y.  Handy,  20  Ark.  404;  73  Am.  Dec.  497;  Freeman 
on  Cotenancy  and  Partition,  sees.  164,  268;  Guntcr  y.  Laflan,  7  CaL 
588;  O'Hear  y.  De  Goeehriand,  33  Vt  593;  80  Am.  Dec.  653. 

The  relation  of  landlond  and  tenant,  with  its  consequent  obligation 
to  pay  rent  may  result  from  an  implied,  as  well  as  from  an  ex- 
press, agreement  ss  where  It  is  clear  that  one  cotenant  has  been 
put  or  left  in  exclusive  poasessfon  under  such  circumstances  that  the 
others  believe,  and  have  a  right  to  believe,  that  he  expects  to  com- 
pensate tbem  for  any  use  or  occupancy  beyond  his  share.  "An  agree- 
mefDt  to  pay  for  use  and  occupation  may  be  implied  as  well  wliers- 
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the  partluB  are  tenants  In  common  as  In  any  other  case.  Ttie  ioij 
<liffer6nce  being  that  the  relation  of  landlord  and  tsenant  will  not  he 
flo  s^adlly  In/erred  from  occupation  in  the  oase  of  a  eotenaiit  as  ii 
the  case  of  a  stranger.  If  the  conduct  of  the  cotenanta  toward  each 
other  in  relation  to  the  occupancy  of  the  premises  has  been  socfa 
that  an  agreement  to  use  each  a  particular  part  of  the  premtoes  «u 
reasona'bly  be  Implied,  then  either,  on  being  disturbed  in  his  (los- 
sesskxn,  is  entlttted  to  the  same  remedies  as  though  no  relation  €f  co- 
teudiincy  existed":  Boley  t.  Barutlo,  120  111.  182. 

Wlieither,  after  the  expiration  of  the  term  of  a  lease  tronk  one  eo- 
tenaot  to  another,  the  lessee  remaining  In  exclusiye  poeeesslon  it 
presumed  to  do  so  as  a  tenant  holding  over,  and  therefore  to  be  lia- 
ble for  rent,  is  a  question  upoQ  whksh  the  decierions  are  not  harmo- 
nious. Of  course,  the  lessee  does  not,  try  accepting  a  tease,  make  him- 
self forever  the  tenant  of  the  lessor,  nor  obligate  -himself  to  yield 
to  (the  latter  the  exclusive  poeseasion  of  the  property  on  the  expira- 
tion of  the  lease;  for,  after  such  expiration,  he  ;has  the  lAgbft  to  as- 
sume to  the  property  the  character  and  situation  which  he  held  to- 
ward it  before  the  lease  was  made;  Sind  he  may  doubtless  end  tiie 
relation  of  landlord  and  tenant  by  express  notice,  or  by  any  couna 
of  conduct  which  will  charge  his  felftow-tenants  with  notice  that  the 
lease  is  regarded  as  at  an  end.  On  the  other  liand,  if  he  remains  sUent, 
and  there  Is  nothing  to  indicate  to  his  landlord  that  the  lessee  deems 
his  estate  as  suoh  terminated,  and  his  rights  to  be  only  those  of  a 
teneiut  in  common,  the  presumption  should  be  lindulged  tint  he  re- 
mains In  possession  as  lessee,  and  therefore  under  obllgatSon  to  pay 
the  same  rent  designated  in  his  lease:  Chapfn  y.  Foes,  75  IlL  290; 
Harry  v.  Harry,  127  Ind.  91;  O'Connor  v.  Delaney,  53  Minn.  217;  39 
Am.  St  Rep.  601.    A  respectable  minority  dissents  from  this  T!ev, 
and  maintains  that,  after  the  termination  of  his  lease,  the  leasing 
ootenant  should  be  presumed,  though  be  continues  In  excdnslTe  pos- 
session, to  be  holding  in  his  capacity  as  cotenant,  rather  than  hi 
that  of  lessee:  McKay  7.  Mumford,  10  Wend.  852;  Rockwell  t.  Lack, 
S8  Wis.  70. 

During  an  Exchision  or  Adverse  Holding. — ^Tf  a  ootenant  in  exclo- 
sive  x>o0sesslon  holds  adversely  to  the  other  owners,  or  refuses  to 
permit  them  to  share  In  the  possession,  or  commits  any  other  act 
which  they  may  deem  an  ouster,  he  becomes  answerable  to  them 
for  the  Talue  of  the  use  and  occupation  of  their  share  of  the  prop- 
erty. In  such  a  case,  It  Is  not  material  whether  be  makes  pcx^ti 
or  not  In  excluding  the  others  from  possesslooi,  he  has  denied 
them  a  right,  and  muist  compensate  them  for  any  damages  sustained 
by  them,  whether  his  wrong  has  been  profitable  to  himself  or  not: 
Crane  t.  Waggoner,  27  Ind.  62;  89  Am.  Dec.  493;  Austin  t.  Banett, 
44  Iowa,  488;  Sears  t.  Sellew,  28  lo^-a,  696;  Dodge  r.  Darls,  85  Iowa, 
77;  Israel  ▼.  Israel,  90  Md.  120;  93  Am.  Dec.  671;  Zapp  T.  MUter,  180 
N.  Y.  51;  OsJbom  ▼.  Osbom,  62  Tex.  406. 

We  come  now  to  the  consideration  of  a  more  difficult  ciaaa  of 
cases;  those  in  which  there  has  neither  been  an  agreement  to  pay 
rent  nor  an  ouster  or  exclusion  of  the  cotenants,  but  in  which  one  of 
them  has,  neyertheless,  through  some  act  e<  the  other  been  de- 
prived of  his  J  list  share  in  the  use  or  profits  of  the  common  property, 
it  may  be  of  soch  a  character  that  it  cannot  be  advantageously  oe* 
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-copied  by  bat  one  person,  and  1b  snBceptlble  of  belnir  rented  to  otb- 
^mn  to  realize  profits^  and  one  of  the  cotenanti  may  bave  exdaslye 
XMwaesslon,  and  may  refUBe  to  join  In  any  lease.  In  New  Jersey,  It 
lias  been  held  that  when  the  premises  are  not  susceptible  of  occn- 
X^ancy  by  more  than  one  of  the  cotenants,  then  the  one  In  possession* 
•especially  If  he  refuses  to  join  with  the  others  in  an  advantageous 
lease,  and  thereby  deprlyes  them  of  the  profits,  is  liable  to  them: 
Bdsall  T.  Merrill,  37  N.  J.  Eq.  116;  Izard  y.  Bodine,  11  N.  J.  Eq.  403; 
^9  Am.  Dec.  505.  The  courts  of  this  state,  howeyer,  haye  not  al- 
together accepted  the  construction  of  the  statute  of  Anne  maintained 
l>y  a  majority  of  the  other  courts,  and  perhaps  their  decisions  in 
'the  cases  last  cited  may  haye  been  due  to  this  fact,  and  may  there- 
fore not  so  modify  the  rule  that  one  cotenant  is  not  liable  to  an- 
«tlier  except  for  recdiying  more  than  his  just  share,  as  tx>  create  a 
iia1>Iiity  for  acts  deprlying  his  cotenants  of  profits,  but  not  amount- 
tng  to  their  ouster.  If  one  cotenant  procures  a  conyeyance  from  an- 
ccber,  and  holds  exclusiye  possession  thereunder  and  the  conyeyance 
is  afterward  canceled  for  fraud  in  its  procurement,  the  tenant  so 
bolding  is  Hable  for  use  and  occupation.  This  liability  may  be  sup- 
ported, howeyer,  on  tLe  ground  that  the  wrongful  acta  in  question 
were  equlyalent  to  an  actual  exclusion  or  ouster:  Zapp  y.  Miller, 
109  N.  Y.  51. 

That  a  cotenant  guilty  of  the  ouster  of  his  fellow-tenant  is  an- 
vweraUe  for  the  yalne  of  the  use  and  occupation  of  the  latter's 
moiety  we  haye  conceded.  We  cannot  here  undertake  to  giye  In  de- 
tail the  tests  for  determining  what  acts  may,  at  the  electkm  of  a 
tenant  out  of  possession,  be  treated  as  an  ouster.  Oases  may  be 
found  declaring  that  the  sole  possession  by  one  cotenant  of  prop- 
erty Incapable  of  diylsion  or  of  separate  occupation  is  an  ouster  of 
the  other:  Annely  y.  De  fiaussure,  26  S.  G.  497;  4  Am.  St  Rep.  725. 
But  such  a  piece  of  property  may  be  occupied  by  one  of  the  coten- 
ants, because  the  others  do  not  wish  to  share  therein,  nor  to  take 
tlie  risk  necessary  to  its  profitable  use,  and  surely,  under  these  cdr- 
cumstances,  the  one  in  possession  is  guilty  of  no  exclusion  of  his  feU 
low-owner  and  of  no  wrong  for  which  the  latter  ought  to  be  com- 
pensated. An  ouster,  whether  committed  against  a  tenant  In  com- 
mon or  against  an  owner  in  seyeralty,  Is  a  wrongful  dispossession 
or  exclusion  of  a  party  from  real  property  who  is  entitled  to  be  in 
possession  thereof,  and  must  necessarily  be  acoompanied  with  an 
Intent  to  effect  such  exclusion:  Freeman  on  Cotenancy  and  Parti- 
tion, sec  228. 

Ccue$  Maintaining  LiabUiiy  for  use  and  Occupation. — As  already 
suggested,  the  courts  haye  not  agreed  in  the  construction  of  the  stat- 
ute of  Anne.  Eyen  in  England,  it  was  at  first  determined  that  an 
actual  reception  of  rents  and  profits  from  a  third  person  was  not 
essential  to  the  liability  of  a  tenant  In  common  to  account,  and  that 
be,  if  in  exclusiye  possession  of  more  than  his  share,  must  account 
for  profits  receiyed,  though  resulting  from  his  own  use  of  the  prop- 
erty: Eason  y.  Hendeison,  12  Ad.  &  B.  986;  oyermled  In  Henderson 
y.  Bason,  17  Ad  &  E.,  N.  6.,  701.  Before  the  construction  of  the 
statute  had  been  thus  settled  in  England,  yarlous  American  Judicial 
tribunals  had  been  called  upon  to  construe  and  apply  it,  and  some 
of  them,  chiefly  in  tlie  southern  states,  had  reached  the  conclusion 
Am.  &r.  Kbp..  Vol.  L1I.-69 
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ftnt  announced  In  the  mother   conntrjt   nnd  others,    thon^ 
called  upon  to  decide  the  qneatlon  until  after  ft  had  been  netaed  la 
Snglandt  vefoaed  to  follow  the  dedalon  there  made  on  the  grtnmda 
that  'it  la  too  recent  to  be  absolutely  binding  aa  an  anthority  for 
COTiatrulnc  our  statute,  bo   long  in  force  before  the  dedsion   "wma 
made^:  Hajden  t.  Menrlll,  44  Vt  336;  8  Ajn.  Rep.  372.    In  many  of 
the  states  in  which  the  statute  of  Ann«,  or  statutes  of  fdmilar  im- 
port, are  In  force,  a  cotenant  in  exclusive  possession  and  realising 
profits  in  excess  of  his  share  may  be  requhred  to  account  to  his  fei- 
low'tenant,  though  there  haa  been  no  receipt  of  rents  and  profits 
from  a  third  person,  no  ouster  or  exclusion,  and  no  agreement  ti> 
pay  rent:  Huff  y.  McDonald,  22  6a.  131;  68  Am.  Dec.  487;  Gage  t. 
Gage,  06  N.  H.  282;  McPherson  t.  McPherson,  11  Tred.  391;  63  Am. 
Dee.   416:  West    y.  Weyer,  46  Ohio   8t.  66;  15  Am.  St.  Bep.  652; 
Thompson  t.  Bostick,  1  McMuIL  Eq.  75;  Annely  t.  De  Saussaure. 
26  &  a  497;  4  Am.  Bt  Rep.  726;  Thomson  t.  Feake,  38  S.  a  440; 
Hayden  t.  Merrill,  44  Vt  336;  8  Am.  Rep.  372;  Ruffnera  t.  licwia,  7 
Leigh,  720:  30  Am.  Dec.  513;  Barly  y.  Friend,  16  Gmtt.  21;  78  Am. 
Dec  649;  Graham  t.  Pierce^  19  Gratt  28;  100  Am.  Dec  e58;  Ward  t. 
•Ward,  40  W.  Va.  611;  ante^  p.  911;  McGahan  t.  National  Bank,  156 
U.  8.  218.    In  other  states,  statutes  have  been  enacted  w«iirttig  the 
liability  in  such  cases  unquestionable,  as  where  they  provide  that 
ereiy  cotenant  la  required  to  account  who  shall  take  and  use  the 
rroflta  and  benefits  of  the  common  estate,  or  any  greater  vropor- 
tUm  than  hla  or  her  interest;  Woolley  t.  Schmder,  116  III.  29;  Boley 
T.  Barutlo,  120  111.  192;  McParland  y.  Larkin,  155  IlL  84;  Almy  r. 
Daniels,  15  R.  I.  818.    In  Tennessee,  a  tenant  in  common  of  resl 
property  who  merely  occupies  the  whole  thereof  without  obstruct- 
ing the  rights  of  the  other  tenants  cannot  be  held  liable  for  an  oc- 
capatlon  rent:  8chnelder  t.  Taylor,  16  Lea,  804.  It  appears,  iiowerer, 
in  thia  state  tliat  if  it  is  clearly  shown  thait  a  cotenant  was  in  ex- 
clusiTe  possession  of  the  property,  and  realised  profits,  he  Is  liable  to 
account  therefor,  though  they  were  not  received  as  renta,  bnt  from 
the  use  made  by  him  of  the  property  in  culti'irafing,  Impnyring,  and 
managing  it  as  if  It  were  his  own:  Tyner  t.  Fenner,  4  Lea,  469. 

No  opinion,  other  than  that  in  the  principal  case,  has,  ao  far  as  we 
can  ascertahi,  considered  whether  the  statute  of  Anne  and  aindlar  en- 
actments apply  to  coparceners.  It  is  true  they  axe  not  mentioned  In 
4be  statute;  but  the  wronga  which  It  was  intended  to  redress  apply  to 
them  as  well  as  to  other  co-owners,  and  we  should  be  much  sur- 
prised at  a  decision  holding  that  a  coparcener  receiring  the  enthe 
rents  of  the  common  property  was  under  no  obligation  to  account 
therefor;  and  yet  the  liability  to  account  for  rents  receired,  where 
the  one  party  has  not  collected  them  as  bailiff  or  agent  of  the  other, 
la  dependent  on  the  statute.  We  think  the  ruHng  In  the  principal 
case  due  to  tlie  fact  that  the  compelling  a  co-owner  to  account  when 
he  has  neither  received  rents  or  profits  from  a  third  person,  nor  been 
guilty  of  any  ouster  or  exclusion  of  his  co-owner,  involves  manifest 
Injustice,  and  Is  contrary  to  the  weight  of  the  authorities,  and  the 
court  did  not  wieOi  to  apply  to  coparceners  an  erroneous  construction 
of  law  which  its  predecessors  had  applied  to  other  co-owners. 

The  reciuhing  a  cotenant  In  possession  of  property  to  account  for 
pfoflts  realized,  though  he  has  not  excluded  hla  feUow-temanta^  cia- 
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mtee  a  tort  of  partnerBhip  in  the  profits,  but  none  In  the  loBBes.    At 
least,  the  tenant  out  of  posseesion  U  not  liable  to  make  good  loeeea 
ffiffeied  nor  is  be  <diargeable  irtth  expenditnres  made  nor  for  ser- 
Tices  rendered;  and  there  is  much  difficulty  in  asceftalnlnsr  to  what 
extent  he  may  profit  by  the  labor,  skill,  and  expenditure  of  the  ten* 
BUrt  in  possession  without  making  any  return  or  allowance  therefor. 
If  the  proceeding  to  account  takes  place  in  a  court  of  equity,  it 
nmst  doubtless  be  conducted  upon  equitable  principles,  and  these 
principles  we  judge  to  be  equally  applicable,  though  the  court  har- 
ing  jurisdiction  of  the  action  or  proceeding  is  not  a  court  of  equity. 
The  first  difficulty  arises  when  the  property,  at  the  time  the  exclu- 
aire  possession  is  commenced,  was  not  In  a  condition  to  produce 
profits,  and  whether  then  in  such  a  condition  or  not.  Its  capacity  for 
profits  has  been  greatly  enhanced  by  the  expenditures  or  skill  of  the 
occupying  tenant    In  an  early  South  Carolina  case,  'the  chancellor 
reached  the  conclusion  '^that  defendants  ought  to  be  charged  with 
Qie  rent  of  land,  estimated  as  it  was  when  they  took  possession, 
and  are  not  to  be  charged  Tilth  tbe  rent  of  the  newly  cleared  land, 
or  credited  with  improyements.**  "If  there  was  no  account  at  com- 
mon law  as  between  joint  tenants  and  tenants  in  common,  it  seems 
dear  that  one  cotenant  could  not  charge   the  other   for  Improve- 
menrts  put  by  him  upon  the  land.  One  man  has  no  right  to  Improve 
Ibe  land  of  another  at  the  owner's  expense.  But  is  the  tenant  out  of 
possession  is  not  to  be  charged  for  a  share  of  tbe  improvements,  it 
ipronld  be  plainly  inequitable  that  he  should  be  allowed  to  claim  the 
enhanced  rent  produced  by  means  of  such  hnproTements.     If  the 
tenant  in  possession  should  build  a  mansion  on  the  land,  or  a  mill, 
or  manufactory,  it  would  be  enough  that  the  cotenant  should  take 
bSs  share  of  the  land,  increased  in  ralue  by  these  Improyements, 
without  charging  the  tenant  at  whose  expense  they  were  constructed 
with  pent  for  the  time  they  were  used  by  liim.    To  apply  to  the  pres- 
ent case.    If  the  premises  were  improyed  by  the  clearing  and  fenc- 
ing of  new  land  or  by  erecting  the  cotton  screw,  the  defendant's  had 
no  right  to  charge  for  that    They  had  no  right  to  make  improye- 
ments at  their  cotenants'  expense  without  their  consent.   But  they 
are  not  to  be  charged  with  the  rent  of  the  land  cleared  by  them,  be- 
cause the  premises  were  rendered  capable  of  producing  that  rent  by 
means  of  their  improyeroent":  Thompson  t.  Bostick,  McMuIL  Eq. 
75,  78.    tn  a  later  case  in  the  same  state.  It  was  determined  that 
'When  there  had  been  no  wrongful  act  or  exclusion  on  the  part  of 
the  tenant  In  possession,  he  could  not  be  held  answerable  for  any 
profits  in  excess  of  those  actually  realized,  though  he  might,  by  good 
liuBbandry,  haye  created  greater  profits  or  haye  caused  a  larger  por- 
tion of  the  estate  to  be  rented  or  cultiyated:  Jones  y.  Massey,  14  S. 
C.  292.    In  another  case  in  the  same  state,  in  which  it  appeared  that 
partition  must  be  made  by  a  sale,  and  in  which  the  tenant  in  posses- 
sion, who  had  made  yalunble  improyements,  was  allowed  out  of  the  '< 
proceeds  of  the  sale  "not  the  proportionate  part  of  aH  ooitts  and  im-   \ 
proyements  put  upon  the  common  property,  but  tbe  amount  wUch 
such  Improyements  shall,  upon  Inquiry,  be  ascertained  to  haye  en- 
hanced the  yalue"  of  such  property,  it  was  held  that,  in  accounting 
for  rents,  he  should  account  not  for  the  yahie  of  the  property  irre* 
•pectiye  of  the  improvements,  but  for  its  yalue  enhanced  by  such  1m- 
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pfTOTemeate:   Aimely  t.  De  Sanssure,  26  S.  C  497;  4  Am.  BL  Rep. 
725.    In  Virginia,  It  is, held  that  the  cotenant  In  possession  is  not 
accountable  for  tiie  issues  and  profits  actually  made  by  the  appli- 
cation of  his  labor,  skill,  and  capital  to  tlie  property,  but  only  for 
its  fair  yearly  value  in  the  condition  in  which  It  was  at  the  time 
It  oame  into  his  ];K)88es8ion;  and  it  was  said  that  to  adopt  any  other 
rule  was  to  make  the  compensation  depend  upon  tbe  a<xddent  of  his 
being  a  "good  or  bad  manager,  a  prudent  snd  cautlouB  person,  or  a 
wild  and  reckless  speculator'':  Barly  t.  Friend,  16  Gratt.  21«  53;  78 
Am.  Dec.  649.    The  same  principle  was  appMed  in  the  later  case  of 
White  Y.  Stewart,  76  Ya.  567,  a  case  in  which  it  appeared  tbat  the 
profits  of  the  property  had  been  Tery  greatly  enhanced  from  tbe 
"skill,  capital,  and  energy  of  the  occupying  tenants.**    There  may  be 
cases,  however,  In  which,  from  their  x>ecul1ar  clrcumBtances^  tbe 
courts  of  this  state  will  not  adopt  the  rule  of  charging  Uie  occupy- 
ing tenant  with  a  fair  rental  value  of  the  property,  bat  will  take  aa 
account  of  his  actual  receipts  and  disbursements,  wltli  a  ylew  to 
charging  him  only  with  the  net  profits.    This  latter  rule  was  applied 
to  persons  carrying  on  a  mine,  and  the  court  said:   "The  beat  mode 
of  settling  such  an  account,  and  one  which  is  perfectly  just,  sup- 
posing the  tenant  to  hare  been  capable  and  faithful,  la  to  charge 
him  with  all  his  receipts,  and  credit  him  with  all  his  expenses  on 
account  of  the  operation  of  the  mine":  Qraham  t.  Pierce,  19  Giatt 
28,  S9;   100  Am.  Dec.  668.    In  Massachusetts,  In  an  action  of  as- 
sumpsit    by    one    cotenant    against    another    to     recorer    the 
former's  share  of  the  profits  realized  from  carrying   on  a   gar- 
den  farm,    H  was   held   that  tbe   defendant   should   be  allowed 
for  his  seFvices,  board,  and    the  use  <tf   aninuls  and  ntenails  in 
realizing  the   money   received   by   him,  and  also   for   taxes   paid 
upon   the   common   property:    Dewing  v.   Dewing,  166  Mass.  230. 
As  a  general  rule.  It  may  be  conceded  ithat  if  a  tenant  In  common 
enters  upon  the  common  estate,  which  then  yields  no  profit,  and  so 
improves  it  as  to  make  It  productive,  he  is  entitled  to  aU  the  profits 
produced  by  the  means  of  such  improvements,  and  without  T*M>fc*T»g 
any  allowance  against  him  for  the  increase  in  value  occasioned 
thereby.    This  principle  must  be  equally  applicable  wben,  tfaongh  at 
the  time  of  taking  exclusive  possession,  the  estate  is  capable  of 
yielding  some  profit,  but  Its  capacity  in  that  respect  Is  eaibanced  by 
improvements  subsequently  made  by  the  occupying  tenant:  Worth- 
ington  T.  Hills^  70  Md.  172;  Nelson  v.  Clay,  7  J.  J.  Msirsb,  138;  23 
Am.  Dec.  887;  Ford  v.Knapp,  102  N.  Y.  135;  66  Am.  Bep.  782;  Ijeake 
T.  Hayes,  18  Wash.  213;  62  Am.  St  Bep.  84. 

£ven  In  those  states  In  which  a  cotenaoft  may  be  required  to  ac- 
count for  property  used  by  him  exclusively,  It  Is  not  every  exclu- 
sive use  of  a  parcel  thereof  that  creates  liability.  If  tt  is  susceptible 
of  occupation  in  severalty  by  the  various  owners^  each  may  use  for 
his  exclusive  benefit  any  part  not  disproportionate  to  bis  interest 
without  incurring  any  liability  to  the  others,  their  remedy  being  to 
use  for  themselves  other  parts  of  equal  productive  value.  In  other 
words,  a  cotenant  UKlng  a  part  not  In  excess  of  his  share,  and  In  no 
manner  "hindering  or  excluding  the  others  from  tbe  use  of  their 
shares,  does  not  receive  more  than  his  share,"  within  tbe  meaniag 
of  tbe  statute  of  Anne  aod  of  frimilar  enactments:  Ward  v.  Ward, 
40  W.  Ya:  616:  ante,  p.  911;  Dodson  t.  Hays,  29  W.  Ya.  677. 
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lfffi«9. — There  are  classes  of  property,  the  use  of  which,  If  suffl- 
dentij  long  continued,  wlU  result  in  the  appropriation  and  oser  of 
«I1  the  beneficial  enjoyment  of  which  such  property  can  he  capable, 
«nd  will  amount  to  a  practical  destmction  thereof.  This  la  notably 
-the  case  with  mining  property,  and  no  rule  can  be  formulated  which. 
In  its  application  to  such  property,  may  not,  in  some  instances,  re- 
emit  in  extreme  hardship.  Thus  it  does  not  seom  just,  where  one 
cotenant  has  assumed  the  risk  and  expense  in  developing  and  oper- 
ating a  mine,  to  require  him  to  crhare  in  the  profits  of  the  adyouture 
■with  others  who  do  not  assume  any  risk  whatever,  nor,  on  the  other 
liand,  does  it  aeem  equitable  to  permit  one  of  the  coteuants  to  re- 
mav<e  valuable  ores  from  a  mine,  and  thus  to  effoct  a  pro  tan  to  de- 
stroetion  of  the  property,  without  any  responsibility  to  his  co^wn- 
era  The  pro];>erty  is  obviously  of  no  value  except  for  the  pnriN>so0 
fot  sale,  unless  It  can  be  used,  and  the  only  use  which  Its  owners 
ever  oontemplated  for  it,  and  of  which  it  is  susceptible^  consists  of 
the  removal  from  it  of  some  part  of  its  elements  of  value.  Through 
«nch  removal  its  value  must  be  diminished,  and,  if  sufi3ci«mtly  long 
continued,  must  be  exhausted.  The  oatenants  who  desire  to  use  tlie 
urine  must  either  be  deprived  of  all  use  thereof,  or,  If  allowed  to  use 
lt»  must  assume  all  the  risk  and  expense,  and  Incur  the  liability  to 
account  to  the  others  in  case  the  use  proves  profitable,  or  the  non- 
assenting  cotenants  must  either  Join  in  the  mining  operation  or  sub- 
mit to  a  use  by  another  which  will  consume  or  destroy  a  part  of 
tbe  property.  As  a  mine  already  opened  must  have  been  intended 
io  be  used,  and  In  its  use  to  be  finally  mined  out,  and  as  the  co- 
tenants  must  have  acquired  their  Interest  in  contenvplation  of,  and 
subject  to,  this  use,  and  as  each  cotenant  is  generally  entitled  to 
such  use  of  the  common  property  as  is  consistent  with  its  character 
and  circumstances,  the  better  rule  seems  to  be  that  if  some  of  the 
cotenants  choose  not  to  enter  upon  and  work  the  mine,  they  may 
neither  enjoin  the  others  from  so  doing,  nor  compel  them  to  account 
after  having  so  done:  McCord  v.  Oakland  €ftc.  Co.,  64  Oal.  134;  49 
Am.  Rep.  G86. 

Offsett. — In  considering  the  matters  for  which  a  cotenant  must 
account  to  his  fellow-tenant,  we  have  not  devoted  any  attention 
to  demands  in  the  nature  of  counterelaJms  which  the  defendant  may 
trlng  forward  to  reduce  the  amount  of  the  charges  against  him.  ''It 
Is  not  enough  for  the  plaintiff  to  show  that  the  defendant  has  taken 
more  than  his  proportion  of  a  single  article  raised  on  the  estate,  but 
it  must  be  made  to  appear  that  he  has  received  more  than  his 
aliquot  part  of  the  proceeds  of  all  the  profits  of  the  common  prop- 
erty,  after  deducting  all  reasonable  charges.  There  must  be  a  bal- 
ance due,  at  the  commencement  of  the  plaintifTs  action,  in  the 
hands  of  the  defendant,  as  a  result  of  a  final  settlement  of  the 
account  between  the  parties  relating  to  the  estate  owned  In  com- 
mon: fihepard  v.  Richards,  2  Gray,  424;  61  Am.  Dec.  473;  McPher- 
son  V.  McPherson^  11  Ired.  391;  63  Am.  Dec.  416;  after  deducting  all 
expenses  and  countercharges:  Edsall  v.  Merrill,  37  N.  J.  Bq.  114. 
Among  the  reasonable  charges  for  which  the  defendant  will  be  al- 
lowed as  an  offset  are  In^rluded  all  sums  paid  for  taxes  or  assess- 
ments, or  for  keeping  the  premises  in  ordinary  repair:  Hannan  v. 
Osbom,  4  Paige,  343;  Dech's  Appeal,  57  Pa.  St.  472;  also  necoss&xy 
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diatmraementa  made  '^f or  the  reccvcry,  defenae,  or  protecHon  of  the 
Joint  iwoperty,  tnit  not  the  law  ezpenaea  of  ctdTefae  aaits  betwcea 
the  tenanta  hi  common  themaelyea":  Lewla  etc.  Appeal,  67  Fa.  8t 
109.  If  the  ootenant  who  calla  for  the  accounting  la  Indebted  to  the 
other  for  a  anm  adranced  In  pnrchaaing  the  eatate,  the  latter  la  ra- 
titled  to  hare  the  aame  for  which  be  ia  liable  applied,  first  to  the 
payment  of  Intereat  which  had  accumnlated  when  anch  llablltty  ac- 
croed,  and  next  to  the  payment  of  the  principal  anm:  Yolentlne  ▼. 
Johnaont  1  Hill  Bq.  60. 

Jifpain,  Liahiliiy  /or.— For  expendlturea  made  upon  the  commoa 
property  we  doubt  whether  there  !a  any  Instance  !n  which  one  co- 
tenant  can  be  held  personally  answerable  to  another  In  the  absence 
of  an  agreement,  either  made  in  direct  tenna  or  implied  from  the 
conduct  of  the  parties  and  the  attendant  circumstancea.  At  the 
common  law,  It  is  clear  that  the  only  remedy,  where  premises  owned 
in  common  fell  Into  decay,  and  repairs  upon  them  became  neces- 
sary, was  one  to  compel  such  reiMiIrs  to  be  made  under  the  dlre(s 
tion  of  the  court.  The  mode  in  which  the  court  compelled  the 
parties  to  contribute  their  respective  shares  lioes  noi  xlistluetly  ap- 
pear In  any  authority  with  which  we  are  familiar.  .  That  by  the 
common  law  the  remedy  was  by  the  writ  de  reparatlone  facienda, 
and  by  it  only,  is  admitted:  Bowles*  case,  10  Coke,  82  b;  Leigh  r. 
Dickinson,  12  Q.B.194;  Ganger  y.  Miller,  4  Ma«s.  561;  Lorlng  t.  Bacon, 
4  Mass.  676.  We  are  not  aware  of  any  instance  In  which  this  writ 
has  been  employed  in  the  United  States,  and  its  use  In  the  mother 
country  was  rare.  From  the  existence  of  this  remedy  an  equity  on 
the  part  of  every  co tenant  to  contribute  to  repairs  has  been  Inferred, 
and  hence  it  has  been  claimed  that  If  any  of  them  fails  to  discharge 
his  duty,  and  thereby  makes  the  whole  discharge  of  the  duty  to  re- 
pair rest  upon  another  cotenant,  a  promise  will  be  implied  In  favor 
of  the  latter  to  contribute  to  the  necessary  outlay,  and  t}»erefore 
that  an  action  of  assumpsit  may  be  maintained  upon  this  Implied 
promise,  or  that  some  other  proceeding  may  be  sustained  whereby 
just  contribution  may  be  compelled:  Fowler  v.  Fowler,  50  Conn. 
256;  Alexander  y.  Ellison,  79  Ky.  148.  But  It  should  be  re- 
membered that  even  at  the  common  law  no  cotenant  was  un- 
der any  general  duty  to  repair,  but  only  under  obligation  to 
make  such  repairs  as  the  courts  having  Jurisdiction  should  deera 
to  be  necessary,  and  then  only  to  make  fbem  under  the  direction 
of  that  courir^'  While  there  are  many  cases  In  which  a  court  of 
equity  or  a  court  of  law  administering  some  remedy  which  It  haa 
power  to  administer  upon  equitable  principles,  may  take  into  con- 
sideration the  fact  that  one  of  the  parties  has  made  necessary  re- 
pairs, and  may  make  an  allowance  therefor,  and  deduct  the 
amount  thereof  from  a  sum  which  is  coming  from  the  other  party, 
we  do  not  believe  that  any  action  or  suit  Is  maintainable  by  one 
cotenant  against  another,  either  to  recover  damages  arising  from 
the  failure  of  the  defendant  to  join  In  necessary  repairs,  or  <o  ob- 
tain a  personal  Jud^rnient  against  l^Im  for  moneys  paid  in  making  re- 
pairs, however  necessary  they  may  have  been,  In  the  nbson«?»»  of 
any  agreement  to  join  therein:  Converse  T.  Ferre,  11  Mass.  826:  Cal- 
vert V.  Aldrich,  90  Mass.  76;  96  Am.  Dec.  693;  Wlggln  v.  Wlgjda, 
48  N.  H.  668;  80  Am.  Dec.  192;  Kidder  v.  Rlxford,  16  YU  172;  42  Anu 
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I>ec.  604.  Contn,  apparently,  Moss  t.  Bose,  27  Or.  585;  50  Am.  St. 
Sep.  743.  But  there  may  be  drcnmstaoces  wblcb  wairant  the 
l3if  erence  of  an  implied  agreement,  aa  wbere  the  property  waa 
%>eing  naed  for  the  common  benefit,  and  the  (repairs  upon  a 
«udden  contingency  became  necessary,  and  some  erf  the  pare 
o^wnera  WBre  not  where  they  could  be  consulted,  and  the  f&il- 
vre  to  make  the  rep«airB  at  once  would  bave  subjected  the 
property  to  great  Injury,  and  Its  owners  to  loss  and  a  certain 
ftlatutory  penalty:  Hayen  y.  Mehlgarten,  19  IlL  06.  The  writ 
to  wblch  we  have  referred  did  not  confer  the  remedy  In  all 
casea,  but  only  in  those  in  which  a  miU  or  house  had  fallen 
Into  decay.  If  there  is  any  case  in  wliich  a  direct  action  may  be 
maintained  against  a  cotenant  to  recoyer  his  share  of  the  expense 
of  repairs  upon  the  common  property,  and  in  Wbleh  he  has  not  ex- 
Tkressly  or  impliedly  agreed  to  contribute,  tt  is  clear  that  it  can 
only  be  wbere,  before  the  making  of  the  repairs,  he  has  been  re- 
quested to  Join  therein,  and  has  unjustifiably  refused:  Louiyalle  y. 
Menard,  6  UL  89;  41  Am.  Dec.  161;  Cofiln  y.  Heatb,  6  Met  76;  Mum- 
toTd  y.  Brown,  6  Cow.  476;  16  Am.  Dec.  446;  Steyens  y.  Thomipson, 
17  N.  H.  103;  Kidder  y.  Rixford,  16  Vt  160;  42  Am.  Dec.  604. 

Improvemenf^,  Personal  Liability  for. — If,  as  the  authorities  Indi- 
cate, tbeore  can  be  no  personal  judgment  against  a  cotenant  for  re- 
pairs made  upon  the  common  property,  and  not  preyiously  expressly 
or  impliedly  authorized  by  him,  or  for  which  he  has  not  subsc- 
Jiuently  agreed  to  make  compensation,  it  must  be  that  there  can  be 
vo  such  Judgment  for  improyements  made  or  labor  bestowed  thereon 
without  his  consent.  Otherwise,  the  mere  ownership  of  a  moiety  of 
real  property  might  subject  its  owners  to  grievous  burdens,  which 
they  were  unable  to  meet,  and  their  personal  liability  might  continue, 
in  some  cases,  after  the  property  had  been  lost  to  them,  or  wholly 
appn>priated  in  payment  of  the  claims  created  against  It.  No  co- 
tenant  is  under  any  obligation  to  his  fellow-tenants  to  improTe  or 
to  cultiyate  the  common  property,  or  to  bestow  upon  it  any  care 
tr  attention  whatever,  unless  it  be  to  discharge  liens  which  have 
been  created  against  it  by  the  act  of  the  cotenants  or  of  their  pred- 
ecessors in  interest,  or  to  satisfy  taxes  and  assessmeorts  levied 
thereon  by  ttie  sovereign  power,  or  by  some  subordinate  ibody  or 
authority  to  which  it  has  delegated  the  power  to  levy  taxes  or  im- 
pose assessments;  and  this  note  does  not  undertake  to  treat  of  the 
liability  of  a  cotenant  or  of  his  moiety  of  the  property  when  para- 
mount liens  and  charges  have  been  discharged  by  one  of  the  co- 
owners  for  the  benefit  of  all.  For  improvements  made  or  services 
rendered  by  a  cotenant  he  caniKyt  maiivtain  any  action  which  will 
result  in  a  personal  judgment  against  any  of  his  fellow  tenants, 
unless  he  can  prove  an  express  piromise  to  pay  him,  or  such  a  state 
of  circumstances  that  a  promise  should  be  implied;  and  it  will  not  be 
implied  either  from  the  maJclng  of  improvemeirts  or  from  their 
utility  or  necessity:  Drennan  v.  Walker,  21  Ark.  639,  657;  Bazemore 
y.  Davis,  65  Ga,  604;  Alleman  y.  Hawley,  117  Ind.  632;  Austin  y. 
Barrett,  44  Iowa,  488;  Graham  v.  Graham,  6  T.  B.  Mon.  562;  17  Am. 
Dee.  166;  Hamilton  v.  Conine,  28  Md.  635;  92  Am.  Dec.  724;  Ran- 
sfead  V.  Ranste.id,  74  Md.  384:  Pierce  v.  Pierce,  89  Mich.  233;  Walter 
y.  Greenwood,  29  Minn.  87;  Welland  v.  Williams,  21  Nev.  230;  Ste- 
yens V.  Thompson,  17  N.  H.  108;  Crest  y.  Jack,  8  Watts,  238;  27  Am. 
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Dec.  858;  Moore  v.  Thorpe,  16  R.  I.  655;  Thurston  t.  Dickinson,  % 
Rldi.  Bq.  817;  46  Ajn.  Dec.  56;  Moore  y.  Williamson,  10  Ridi.  Eq. 
828;  78  Am*  jyeo.  88;  Neil  t.  Shackelford,  45  Tex.  119;  KIdAer  t. 
Rlxfoid,  16  VC  169;  42  Am.  Dec  504;  Redfleld  y.  Oleason,  61  Vt. 
220;  15  Am.  St  Rep.  889.    On  the  other  hand,  there  Is  no  donbt 
that  <HD»  cotenant  may  authorize  another  to  cultiTate  or  hnprore  the 
common  property  at  their  joint  expense,  or  after   eudi    ImproTe- 
ment  has  been  made,  agree  to  contrtbnte  his  slutre  of  the  expenses, 
and  that  any  express  promise  made  by  either  cotenant  to  the  other 
la  enforceable  to  the  mme  extent  and  in  like  manner  as  if  the  par- 
ties were  not  eotenants:  Baird  t.  Jackson,  98  IlL  78;  Prentice  t. 
Janssen,  70  N.  Y.  478;  Houston  y.  McGluney,  8  W.  Ya.  135;  Reed 
T.  Jones,  8  Wis.  421;  and  a  coteiMint  may  also  recover  for  liis  ser- 
Tlces  In  the  care  and  management  of  the  common  property,  where 
there  appears  to  hare  been  an  ondersftanding  between  him  and  his 
fellow  tenants  that  he  should  be  paid  therefor:  Sears  t.  Munson,  23 
lowa^  880.    An  express  promise  to  pay  for  tmproTements  is  not  in- 
dispensable to  the  liability  of  one  cotenant  to  another  for  his  share 
of  the  expenses  thereof.    The  circumstances  of  the  case,  the  conduce 
of  the  parties,  the  use  to  which  they  are  putting  tlieir  property, 
the  disposition  "Uiey  axe  seeking  to  make  of  it,  the  purpose  they  are 
mntnaUj  striving  to  accomplish  by  It,  may  all  show  that  when  the 
ImproYements  were  made,  all  the  parties  in  interest  must  have  un- 
derstood that  the  expense  of  making  them  was  a  joint  burden  to 
be  borne  by  aU.    If  so,  a  promise  on  the  part  of  each  to  pay  for 
his  share  must  be  implied,  and  this  implied  promise,  like  any  other» 
may  support  an  action,  if  there  is  a  breach  thereof:  Reed  y.  Jones. 
8  Wis.  421.    But  no  promise  will  be  Implied  from  the  mere  fact 
that  hnproyements  have  been  made,  nor  from  the  fact  that  the  co- 
tenants,  other  than  the  one  making  them,  did  not  proteirt  against 
them,  or  take  measures  to  prevent  them,  if  possible.    "This  is  the 
rule  at  law.    There  are,  however,  cases  In  which  an  owner  of  land 
standing  by  and  permitting  another  to  expend  his  money  In  im- 
proving  it,  has,  in  equity,  been  deemed  a  delinquent,  and  been  com- 
pelled to  surrender  l^s  rigbt  on  receiving  compensation,  or  else  to 
pay  for  the  improvement.   But  in  these  cases  there  Is  always  some 
Ingredient  which  would  make  it  a  fraud  In  the  owner  of  the  land 
to  insist  on  his  legal  right   There  is  something  like  encouragement 
to  the  other's  going  on;  or  the  one  party  acts  ignorantly  and  without 
t^e  means  of  better  information,  and  the  other  remains  silent^ 
when  it  is  in  his  power  to  prevent  him  from  expending  his  money 
under  a  delusion.    To  permit  auch  a  one  to  take  advantage  of  the 
mistake  would  be  revolting  to  every  sentiment  of  Justice.    But,  on 
the  other  hand,  I  know  no  case  where  equity  has,  on  the  mere  ground 
of  silence,  relieved  one  who  is  perfectly  acquainted  with  his  rights, 
or  has  the  means  of  becoming  so,  and  yet  willfully  undertakes  to 
proceed  in  expending  money  on  the  land  of  another  without  ob- 
taining or  a^ing  his  consent    His  ignorance,  if  it  exists,  is  willful, 
and  he  acts  at  his  peril":   Crest  v.  Jack,  8  Watts*  238;  27  Am.  Dec 
868. 

Tli<ere  being  no  remedy  by  an  action  at  law  on  behalf  of  one  co- 
tenant  In  the  absence  of  on  agreement,  express  or  implied,  for  im- 
provements made  by  the  former  on  the  conmuHi  int>perty,  the  next 
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questioii  Is,  Tvliether  or  not  there  Is  any  other  relief  ay&llable.  Sncb 
relief  may  be  songhrt:  1.  By  chiiming  the  ri^-ht  to  retain  exclusiye 
IK>8Be8Blon  of  the  property  until  payment  la  made,  or  antfl  the  value 
of  its  me  and  occupation  shall  indemnify  the  claimant  for  his  ex- 
penditures; 2.  By  presenting  a  demand  for  the  improrements  made 
as  an  offset  tn  an  action  or  proceeding  wherein  a  recovery  Is  sought 
for  rents  and  profits;  or  3.  By  seeking  such  partition  of  the  prop- 
erty aa  will  either  give  the  party  making  the  Improvements  the 
part  of  such  property  upon  which  they  stand,  or  wtU  ttward  him  a 
lai^r  amount  of  property  Uian  he  would  be  entitled  to.  If  they 
were  not  taken  Into  consideration,  or  require  actual  payment  to- 
be  made  to  him  out  of  the  proceeds  of  the  property,  or  fan  eome 
othrer  manner, 

detaining  Ponenion  until  IMmbuned  for  ImprovemenU.  —  As  a 
cotenant  is  not  under  any  obligation  to  Join  with  his  fellow  ienant» 
In  Improving  the  common  property,  and  they  have  no  cause  of  action 
If  they  eee  proper  to  hnprove  It  on  thetr  own  account,  and  without 
first  eecorlng  soms  agreement  from  him  to  pay  bis  share  of  the- 
ezpenscs  thereof,  it  seems  clear  that  tiiey  have  no  right  to  inslirt 
xkvojk  remaining  in  the  ezcluaive  possession  of  the  property  until 
payment  is  made  to  them,  or  until,  from  such  possession,  they  shall 
be  fully  IndemntAed  for  their  expenditures:  Toung  v.  Oammel,  4 
G.  Greene,  207;  Crest  ▼.  Jack,  3  Watts,  238;  27  Am.  Dec.  853.  In 
acrveral  of  the  states,  statutes  have  been  enacted,  declaring,  in  sub- 
irtance,  that  tf  any  person  believing  himself  to  be  the  owner,  either 
la  law  or  in  equity,  under  color  of  tltie,  has  peaceably  Improved,  or 
ahall  peaceably  improve,  property,  which  shall,  upon  Judicial  Inves- 
tigation, be  decided  to  belong  to  another,  the  value  of  the  improve- 
ments made  shall  be  paid  by  the  successful  party  to  such  occu- 
pant before  the  court  rond^^rlng  judgment  In  such  proceeding  shall 
cause  possession  to  be  delivered  to  the  successful  party.  A  statute 
of  this  character  has  been  held  applicable  to  cotenants,  and  the 
eotenant  plaintiff  has  been  denied  the  right  to  recover  his  moiety, 
except  upon  condition  of  paying  for  his  share  of  the  improvements, 
although  the  person  making  them  hod  constructlTe  notice  of  the 
plaintiff's  titie:  Shepard  v.  Jemigan,  51  Ark.  275;  14  Am.  St  Rep. 
00. 

Improvemenit,  Setting  Them  Off  AgainH  Demand  for  Rents^  etc. — 
The  next  mode  of  securing  compensation  for  improvements  is  to 
present  them  as  an  offset  against  the  plaintiff  In  a  suit  or  proceed- 
ing wherein  he  seeks  to  recover  for  rents  and  profits  or  for  the  use 
and  occupation  of  the  common  property.  Tbelr  consideration  la 
relevant  In  such  a  proceeding,  wliether  they  are  presented  as  an 
offset  or  not,  because,  as  a  general  rule,  the  plaintiff  will  not  be 
permitted  to  recover  for  the  use  and  occupation  of  the  property  its 
value  in  its  Improved  condition  as  against  one  who  has  made  the 
improvements,  and  who  has  not  been  reimbursed  therefor:  Carver 
V.  Pennlmore,  116  Ind.  236;  Hannah  v.  Carver,  121  Ind.  278;  Johnson 
V.  Pelot,  24  &  O.  254;  58  Am.  Rep.  253.  In  many  of  the  states,  the^ 
defendant  in  a  suit  to  recover  possession  of  real  property  is  entitied 
to  offset  against  any  claim  made  agahist  him,  for  rents  and  profits 
or  for  the  value  of  the  use  and  occupation,  permanent  Improvementa 
made  by  him,  and,  in  some  Instances,  other  Improvements  whlch» 
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tboagk  not  of  a  pennaiient  dutracter,  were  essential  to  the  ordlnazy 
use  of  tlie  property.  Cblefly  under  the  Influence  of  statutes  d  ttias 
Undt  ft  baa  been  held  that  a  coteuant  has,  as  against  a  claim  for 
rents  or  for  the  Tslue  of  the  use  and  occupation,  the  rlglit 
to  offset  expenditures  Incurred  in  the  making  of  ImproTements  aatt- 
able  to  the  character  and  condition  of  the  property:  Jones  t.  Jotm- 
son,  28  Ark.  211;  Ormond  y.  Martin,  87  Ala.  096;  Horton  t.  Sledge^ 
29  Ala.  496;  Scanllln  t.  Allison,  32  Kan.  876;  Pickering  t.  Pldcerlng, 
68  N.  H.  468;  Sutton  t.  Sutton,  26  8.  O.  83;  McGee  t.  Hall,  28  fiL  a 
562;  Broyles  y.  Waddel,  11  Helsk.  82;  Steignirt  t.  Stewart.  90  Wia. 
616;  48  Am.  St  Rep.  949.  6ee,  contra,  Marshall  t.  Ckehore^  U  Met. 
462;  Walter  y.  Oreeuwood,  29  Minn.  87. 

Impr(nfemera$,  Setting  Of  in  Pnriition  to  the  Party  Making   Thewn.^ 
In  partition,  the  first  and  most  obYlons  mode  of  dealing  eqaftaliily 
between  a  cotenant  who  has  made  ImproYeme&ts  on  the  cornmofi 
property  and   one  who  has  not,   is,  where   such  a  course  can  be 
adopted  without  prejudice  to  the  equities  of  either,  to  set  aside,  to 
be  held  In  severalty  by  the  cotenant  making  the  Improvements,  that 
part  of  the  property  on  which  they  are  situated,  and  estimating  it 
as  if  it  had  not  had  the  benefit  of  the  improvements.    This  mxide  of 
proceeding  has  the  sanction  of  statutes  in  many  of  the  states,  but. 
Independently  of  such  sanction,  is  proper,  and  should  be  adopted: 
Wilkinson  v.  Stuart,  74  Ala.  198;  Donnor  y.  Quartermas,  90  Ala.  164; 
24  Am.  St  Rep.  778;  Ferris  v.  Montgomery  etc  Co.,  94  Ala.  557;  33 
Am.  St.  Rep.  146;  Denman  v.  Walker,  21  Arte.  557;  Seale  t.  Soto,  35 
Oal.  104;  Louvalle  v.  Menard,  1  Glim.  39;  41  Am.  Dec  161;  Mahoney 
Y.  Mahoney,  65  IlL  408;  Ehrod  v.  Keller,  89  Ind.  882;  Nelson  v.  Clay, 
7  J.  J.  Marsh.  138;  23  Am.  Dec.  387;  Town  v.  Needham,  8  Paige, 
545;  24  Am.  Dec  246;  Pope  ▼.  Whitehead,  68  N.  C.  199;  Annely  v. 
De  Saussure,  17  S.  O.  389;  Reeves  v.  Reeves,  11  Helsk.  669;  Robinson 
V.  McDonald,  11  Tex.  385;  62  Am.  Dec.  480;  Osbom  t.  Osbom,  62 
Tex.  495;  Lewis  v.  SeUlck,  69  Tex.  379;  Ward  v.  Wand,  40  W.  Va. 
611;  ante,  p.  911.    The  only  state,  so  far  as  we  are  aware,  denying 
that  a  cotenant  Is,  in  a  suit  for  partition,  necessarily  without  r^ef 
for  Improvements  placed  on  the  common  property  voluntarily  and 
without  any  previous  understanding  or  agreement  with  his  feOow 
tenants,  is   Massachusetts.    In  that  state,  it  is  insisted  that   such 
Improvements  are  a  part  of  the  realty,  and  must  be  treated  as  such 
in  a  proceeding  for  partition,  and  in<4uded  in  estimating  the  value 
of  the  property  in  like   maimer  as  if  all  the  cotenants  had  paid 
their  share  thereof,  and  therefore  that  they  cannot  be  set  aside  to 
the  cotenant  making  them,  except  upon  condition  of  chai^ging  faim 
with  their  full  value,  or  rather,  with  the  full  value  of  the  land  set 
apart  to  him,  including  its  enhancement  from  such  improvements: 
Aldrich  V.  Husband,  131  Mass.  480;  Husband  t.  Aldrich,  135  Mass. 
817. 

Improvements^  Pairing  for  Out  of  Proceeds  of  8ale$  in  ParHVon.-^ 
If  the  lands  of  the  cotenancy  are  not  susceptible  of  partition  with- 
out prejudice  to  their  owners  otherwise  than  by  a  sale,  and  Im- 
provements have  been  made  by  one  of  the  cotenants,  which  must 
enhance  their  value,  and  result  in  their  sale  for  a  greater  prloe  than 
if  such  improvements  had  not  been  made,  then  the  question  arises 
whether  comiiensatlon  may  be  decreed  to  be  made  out  of  the  pco' 
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ceeds  of  the  sale.    If  it  were  poaalble,  by  anj  method  of  Inquiry 
open  to  the  coistt  to  determine  tlie  amount  of  ench  enhancement* 
tt  -vronld  undontytedly  aecord  with  equitable  princtptes  to  decree  It 
to  tlie  peraoii  to  whose  nnrecompenBed  laboiB  and  ezpendltmres  It 
yrBB  doe.    The  caees  wltere  such  amount  can  be  precisely,  oir  eren 
apifroitimately,  determined  must  be  raret  and  to  attempt  to  make 
an  allowance  out  of  the  proceeds   of  the  sale   for  improvements 
made  by  one  cotenant  must  very  frequently  result  in  oompelllng  his 
fellow  tenants  to  pdy  for  that  wliich  they  never  authorized,  and 
"Which  has  not  in  fact  sensibly  enlianced  the  fund  realized  from  the 
sale;  and  we  think  the  oourtSy  unless  It  be  in  exceptional  or  very 
dear  cases,  are  Justified  In  not  attempting  to  reimburse  out  of  the 
proceeds  of  the  sale  the  cotenant  voluntarily  improving  the  property, 
and  hence^  in  many  InBtances,  courts  have  very  properly  declined  to 
Interfere    In    his    behalf:    Blrod    v.    Keller,    89    Ind.  382.      The 
Tery    dedsive    preponderance    of  authorities,    however,    supports 
the    rule    maintained    In    the    principal    case,    that    on    a   sale 
of    property    in   partition,    upon    which   Improvements    have  been 
made    by   one   of    the    cotenauts,    he    may    be  allowed    out    of 
the    veoceedB    of   tiie  sale,   not  the  cost  of    such    improvements, 
but   such  sum    as.    In  the  opinion  of  the  court,  they  have  added 
to  the  saleable  value  of  the  proi>erty:    Deeji  v.  O'Meora,  47  111.  120; 
8aTba<Ai  v.  Newell,  30  Kan.  102;  Ford  ▼.  Knapp,  102  N.  Y.  135;  55 
Am.  Rep.  782;  Moore  v.  Thorpe,  16  R.  L  655;  Johnson  v.  Pelot,  24  S. 
C.  254;  56  Am.  Rep.  253;  Buck  v.  Biartin,  21  S.  €.  592;  53  Am.  Rep. 
702;  Ward  v.  Ward,  40  W.  Va.  611;  ante,  p.  911;  eflpedally  where  the 
improvenifeirts  have  been  made  in  good  faith  in  the  belief  on  the 
part  of  the  person  making  them  that  he  was  the  sole  owner  of  the 
property:   Klllmer  v.  Wnchner,  79  Iowa,  722;  18  Am.  St  Rep.  892; 
Moore  v.  Thorpe,  16  R.  I.  656.    We  had  understood  the  eai:*ly  casea 
in  Indiana  to  be  in  conflict  with  the  rule  just  stated.    The  later  de- 
cflsions,  however,  are  In  harmony  with  it    Thus  in  Carver  v.  Ckxff- 
man,  109  Ind.  547,  the  right  of  a  cotemuit  who  had  made  improve- 
ments while  in  possession  to  have  them  taken  Into  coDalderation  and 
compensated  for  In  a  euH  for  partttion  was  affirmed    in    general 
terms.    In  AUeman  v.  Hawley,  117  Ind.  532,  it  appeared  that  cer- 
tain real  property  unimproved  was  worth  seven  hundred  dollars, 
but  as  Improved  four  thousand  dollars,  and  that  all  of  these  im- 
provements had  been  made  by  one  of  the  parties  to  the  action,  and 
It  was  determined  that  the  persons  not  joining  in  the  imparovements 
should  be  awarded  their  moiety  of  the  real  estate  at  its  unimproved 
value,  and  that    the  party  making   the  Improvements    should  be 
awarded  the  remaining  part  of  the  real  estate  according  to  Its  un- 
improved value,  and  also  all  of  the  sum  which  had  been  added  there- 
to by  means  of  his  improvements. 

Im/fyrovemerUSt  Decreeing  Compensation  for.^^A.  proceeding  for 
partition  usually  takes  place  in  a  court  of  equity,  or  In  a  court  which, 
at  least.  Is,  in  that  proceeding,  governed  by  the  principles  control- 
Bng  in  courts  of  equity.  One  of  these  principles  is,  that  he  who 
seeks  eqivlty  must  do  equity,  and  every  party  to  such  a  suit  or  pro- 
ceeding, whether  he  appears  upon  the  record  as  a  defendant  or  as  a 
complainant,  may  properly  be  regarded  as  an  actor  and  as  seeking 
equity,  and  therefore  as  subjecting  himself  to  the  rule  that  he  must 
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do  equtty  before  he  will  be  declaim  entitled  to  wbat  he  aeek&   Ib 
partition,  eitber  of  tbe  parties  may,  therefore^  compel  axi  aeooantlis 
from  the  other*  and  in  this  accoontiag  repairs  or  ImproTemeiitB  aid 
rents  and  profits  may  ahirays  be  taken  into  consideratlom,  and  eadi 
of  the  parties  be  required  to  submit  to  what  the  comt  maj^  deea 
to  be  equitable  in  relation  thereto.    Of  course,  if  either  of  the  par- 
ties has  made  expensive  and  unneoessary  ImproTeme&ts,  or  has  en- 
tered upon  a  course  of  improrements  apparently  for  the  poipose  of 
prejudicing  the  right  of  another  to  partition,  tbe  oovrt  may  leave  the 
former  without  Tedress  as  to  expenditures  which  he  has  made.    Oa 
the  other  hand,  if  improvements  and  repairs  hare  been  made  irhleh 
are  necessary  for  the  ordinary  enjoyment  of  the  property,  luid  their 
making  has  been  in  good  faith  and  withoot  any  apparent  design  to 
prejudice  any  of  the  co-owners  hi  their  right  to  partition  or  other- 
wise, an  allowance  will  be  made  therefor.    This  allowance  Is  reiy 
frequently  directed  to  be  deducted  from  an  amount  fionnd  doe  toe 
rents  or  for  use  and  occupation,  but  there  are  many  Instances  Is 
which  this  alone  would  not  do  complete  equity  between  the  parties, 
and  In  which  it  appears  tliat  the  improyements  made  have  enhanced 
the  Talne  of  the  whole  property,  and  especially  <rf  that  part  upon 
which  Ihey  are  located.    We  have  already  shown  that  one  of  tbe 
methods  of  doing  equity  is  to  set  aside  to  the  Improrlng  eotenant 
that  part  of  the  property,  the  value  of  whioh  has  been  enhanced  by 
his  tmproTements,  and  that  another  is,  when  a  sale  of  the  property 
Is  decreed,  to  allow  him  from  the  proceeds  of  the  saie  sncfa  a  smn 
as  his  JmproTements  have  been  foimd  to  enhance  the  ralue  of  the 
property.    There  may  be  instances  In  which  nether  of  these  meth- 
ods  of  proceeding  can  be  resorted  to^  and  then  the  question  arises^ 
what  other  remedy.  If  any,  may  be  administered  In  behalf  of  the 
cotenant  making  repairs  or  improyements  on  the  common  property. 
We  think  there  is  no  doubt  that  no  personal  judgment  can  in  any 
action  be  entered  against  the  cotenant  who  has  not  contributed  fait 
just  share,  enforceable  against  his  other  property.    There  are  cases 
asserting  in  general  terms  that  the  right  of  a  cotenant  making  im- 
proyements cannot  be  compensated  eyen  in  suits  for  partition,  ex- 
cept by  deducting  the  amount   thereof  from    the  rents  or  profits: 
Hortnn  y.  Sledge,  29  Ala.  4d8;  Ormond  t.  Martin,  87  Ala.  606;  Jones 
y.  Johnson,  28  Ark.  211;  Williams  y.  Coombs,  88  Me.  183.    And  it  has 
also  been  said  that  if  the  improyed  part  Is  set  off  to  a  cotenant  who 
did  not  make  the  improyements,  no  action  can  be  sustained  against 
htm  for  the  yalue  thereof:  Nelson  y.  CSay,  7  J.  J.  Marsh.  142;  23  Am. 
Dec.  387.    An  examination  of  all  the  authorities  bearing  upon  tbe 
subject  indicates,  howeyer,  that  a  court  will.  In  all  cases  where  com- 
pensation for  improyements  or  repairs  Is  deemed  equitable,  discoyer 
some  mode  of  making  coini>eiKatIon,  though  perhaps  in  none  of  tbe 
cases  has  the  precise  method  been  necessarily  determined,  probaW 
because,  when  embarrassed  by  Its  consideration,  the  court  has  re- 
sorted to  a  sale  of  the  property,  and  to  decreeing  compensatlcm  to  be 
made  out  of  the  proceeds  of  the  sale.    We  think,  howeyer,  when 
this  course  is  not  proi>er,  the  court  may  regard  the  person  making  tlie 
ImpTxyvemenfs  or  repairs  as  entitled,  because  thereof,  to  a  larger  share 
In  the  proi>erty  than  if  they  had  not  been  made,  or  that  It  may,  per- 
haps, ascertain  the  amount  thereof,  and  treat  it  as  owelty  chacgeahit 
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■SHingt  the  Bharei  of  the  coteiranta  who  h&ye  not  contributed  to  the 
ImproTements:  Knrtx  y.  Hibner,  G6  IlL  5i4;  8  Am.  Rep.  665;  Balrd  t. 
Jackson,  96  HI.  78;  Sarbach  t.  Newell,  80  Kan.  102;  RespaM  t. 
Breckinrid^re,  2  A.  K.  Bfanh.  684;  Alien  t.  Hall,  60  Me.  268;  Beed  r. 
Reed,  68  Me.  668;  Hall  y.  Plddock,  21  N.  J.  Bq.  811;  Yoang  y.  Heff- 
ner,  86  Ohio  8t  232;  Johnson  y.  Pelot,  24  8.  O.  254;  68  Am.  Rep.  263; 
Robinson  ▼.  McDonald,  11  Tex.  390;  62  Am.  Dec.  466;  Bond  y.  Hill, 
37  Tez.  628;  Thompson  y.  Jones,  77  Tex.  626;  Broyles  y.  Waddel,  11 


Where  conrts  of  probate  are  authorized  to  make  partition  of  prop- 
erty, bot  haYe  no  otiier  power  except  to  dlYide  it  in  equal  moieties^ 
and  to  set  aside  the  shares  of  the  respectlYe  i>arties  through  the 
drawing  of  lots,  the  claim  on  the  part  of  one  of  them  that  he  has 
made  valuable  ImproYements,  of  which  he  ought  to  haYe  the  benefit 
by  tbe  assignment  to  him  of  that  portion  of  the  estate  on  whdch  they 
are  sltoate,  entitles  him  to  enjoin  the  proceedings  by  a  probate  partU 
tUm,  and  to  compel  the  parties  to  proceed  In  equity,  wliere  all  his 
rights  can  be  adjusted  and  recognised:  Wilkinson  t.  Stuart,  74  Ala. 
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Aoouuimiia  between  ootenantSy  compelling  of  in  aoit  for  pertition,  987- 

940. 
between  cotenants,  principlea  goTeming,  081,  988. 
between  cotenants,  right  q!  is  created  by  the  statate  of  Anne,  924. 
between  cotenants,  what  necessary  to  sustain  suit  for,  925. 
A'DHTHiBTHATOBB  AND  ExscDTOBB,  actlons  against  upon  contracts  made  1^ 

decedents,  120. 
actions  against  upon  contracts  made  by  themselyes,  120, 124» 
acknowledgment  of  outlawed  debts  by,  123. 
agreements  made  by  do  not  bind  the  estate,  121. 
are  not  liable  officially  upon  acceptances  made  by  them,  121. 
are  not  liable  officialiy  upon  contracts  made  by  them,  121. 
are  not  liable  officially  upon  covenants  for  quiet  enjoyment  made  by 

them,  121. 
attorne3S  at  law,  compensation  of  cannot  be  fixed  l^  agreement 

with,  122. 
attorneys  at  law,  duty  to  compensate  rests  primarily  upon,  122. 
attorneys  at  law  may  be  employed  to  advise  and  assist,  122. 
eontracts  of  as  to  business  of  the  estate  cannot  control  the  coorts, 

122. 
contracts  of,  cases  holding  that  actions  cannot  be  sustained  against 

estates  upon,  124. 
eontracts  of  decedents,  liability  upon,  126. 
eontracts  of  do  not  create  liability  against  the  estate  or  heirs,  119, 

120. 
contracts  of,  personal  liability  of  upon,  120, 121. 
contracts  of  with  attorneys  attempting  to  fix  the  amount  of  their 

compensation,  122. 
contracts  of  which  may  be  specifically  enforced,  119. 
conversion,  liability  for,  130. 

covenant  for  quiet  enjoyment,  estate,  whether  answerable  lor,  184, 
covenant  for  quiet  enjoyment,  whether  may  make  estate  answerable 

for  breach  of,  138. 
covenants  made  by  them  do  not  bind  the  estate,  121. 
declarations  of,  whether  admissible  against  the  estate,  12S» 
embezzlement  of,  estate  is  not  answerable  for,  180. 
estoppel  against  cannot  affect  the  estate,  129. 
eviction  by  of  a  tenant  of  the  decedent,  138. 
expenses  of  administration,  are  personally  answerable  for«  12S» 
judgment  against,  effect  of,  323. 
lease,  liability  upon  covenants  of,  127. 

legislation  changing  title  of  in  real  and  personal  property,  119l» 
liability  of  for  services  performed  by  for  the  estate,  122, 

(M8) 
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Apmuhwbatom  and  Exscdtobb,  liability  of  npcm  oontmcta  of  deoedeat 
lor  defaultB  occurring  after  his  death,  126,  127. 

loana  made  to.  do  not  create  any  lialnlity  against  the  estate,  120.  UL 

misrepresentations  of,  liability  of  estates  for,  190. 

money  had  and  received,  acUon  against  for,  124. 

negligence  of  in  the  care  and  management  of  property,  131,  IS. 

negligence  of,  the  estate  is  not  liable  for,  1S2, 133. 

negotiable  instruments  made  by  them  do  not  bind  the  estate*  121. 

penal  statutes,  action  af^ainst  for  violation  of,  183. 

personal  property,  interest  of  executors  in  at  the  oommoa  law,  118L 

personal  property,  misappropriation  of,  liability  of  pereoa 
with  knowledge  of,  118. 

personal  property,  power  of  to  dispose  of,  118. 

personal  property,  trust  upon  which  it  is  held  by,  118L 

persons  performing  services  at  instance  of,  remedies  of,  128^ 

property  received  by,  liability  of  estate  for,  126. 

real  estate,  no  title  vested  in  at  the  common  law,  119. 

relation  of  to  estate  and  heirs  is  different  from  that  at  oommoa  law, 
118. 

temedies  of  persons  performing  services  for  the  estate,  128, 120. 

specific  performance  of  contracts,  when  will  be  decreed,  119. 

etatnte  of  limitations,  acknowledgments  by,  whether  preveot  mm* 
ning  of,  123. 

statute  of  limitations,  waiver  of  by»  123. 

eabrogation  to  rights  of,  128. 

title,  personal  property  vested  in  at  the  common  law,  llflL 

tortious  acU  of,  129, 13L 

torts,  have  no  authority  to  commit,  129. 

torts  of,  liability  of  estate  for,  126. 

transfers  by  are  in  contravention  of  their  trust,  119. 

nnauthwised  acts  of  cannot  impose  a  liability  npon  the  ostites  129, 
ISO. 

wrongful  detention  of  property,  liability  of  estate  lor,  ISl* 

wrongs  of,  estates  cannot  profit  by,  130. 
AnvBun  Possssbiom,  requisites  of,  806. 

where  several  tracts  are  included  in  one  conveyance,  SOS. 
AusKS,  mineral  lands  may  not  be  located  by,  219. 
Affbal,  amount  in  controversy  as  conferring  jurisdiction,  264. 

consent,  judgment  or  decree  cannot  be  reviewed  by,  768. 
Attachmxmt,  dissolution  by  amendment  of  the  declaration,  597. 
AnoBNSTS  AT  Law,  administrators  and  executors,  whether  may  hf  eon* 
tract  fix  the  compensation  due  to,  123. 

BoAXD  OF  Hbalth,  uotice  need  not  be  given  by  before  making  arden 

affecting  third  persons,  762. 
BoDin>ABiss,  trees  thereon,  right  of  landowner  to  cot  off  loola  and 

branches,  300,  SOU 

Oabbubs,  baffgage,  liability  for,  297 

delivery  of  goods  to  one  personating  the  consignee,  833. 
delivery  of  goods  to  persons  not  authorised  to  receive  them,  8S2L 
express  companies  are  insurers  of  the  safe  delivery  of  property,  S8i» 
express  companies,  presumptions  against,  833,  38i» 
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fnndt  impodtioDt  or  mistakd  doet  not  «ioiim  daliTHj  of  goodf 

to  penon  not  entitled  thereto,  3S8. 
impoetoiB,  delivery  of  goods  to,  333-336. 

I,  exemption  of  from  taxation,  to  what  applies,  7Mw 
OoNraTcmoNAL  Law,  class  legislation,  wh^n  cannot  be  upheld,  716. 
fltatates  discriminatinic  between  persons  similarly  sitoatedi  340. 
Sunday  laws  directed  against  barbers,  714-717. 
CoKTBACis,  statutes  depriving  persons  of  power  to  make,  849,  860« 
CoPABCBNBRS,  Ectiou  by  one  against  another  to  recover  for  use  and  ooeop 

pation,  930. 
whether  included  In  the  statute  of  Anne,  930. 
CoBFOSATioNS,  burdeu  of  proving  the  existence  of,  228. 

changes  in  which  will  relieve  subscribera  to  stock  off  880L 
de  facto,  when  exist,  227. 
existence,  estoppel  to  deny,  227,  839. 
preference  by  insolvent,  833. 
preference  by  of  one  creditor  over  another,  414* 
stockholders,  enforcing  liability  of  in  another  state,  84L 
trust  fund,  property  of  when  regarded  as  a,  441. 
nnpaid  subscriptions  are  assets  of  enforceable  by  a  receiver,  841. 
unpaid  subscriptions,  transfers  of  stock  to  avoid  payment  of,  800. 
OofomASTBf  accounting  between,  action  for  is  authorised  by  the  statute 

of  Anne  and  similar  statutes,  924. 
aecounting  between,  action  for,  what  necessary  to  sustain,  925. 
adverse  holding,  tenant  maintaining  is  liable  for  value  of  use  and 

occupation,  928. 
agreement  of  one  to  pay  rent  to  the  other,  when  implied,  927-929. 
agreements  to  pay  for  services  rendered,  936. 
conversion  by  one  cotenant,  what  is,  436. 
coparceners,  liability  of  one  to  another  for  use  and  oocapetioa  of 

the  common  property,  930. 
coparceners,  whether  included  in  the  statute  of  Anne,  980. 
crops  raised  by  one  cotenant  belong  to  him  exclusively,  926. 
holding  over  after  expiration  of  a  lease  from  one  to  another,  928» 
improvements,  compensation  for  in  suits  for  partition,  989. 
improvements  made  by  tenant  in  possession,  rent  is  not  to  be  charged 

for,  931. 
improvements,  paying  for  out  of  the  jNrooeeda  of  a  sale  in  perUtioa, 

938,939. 
improvements,  personal  liability  for,  936. 

improvements,  possession,  retaining  until  after  they  are  paid  for,  987» 
improvements,  promise  to  pay  for,  when  may  be  implied,  986. 
improvements,  restraining  probate  partition  on  account  of,  940. 
improvements,  settii^  off  in  partition  to  person  making  them,  988. 
improvements,  setting  off  to  person  by  whom  they  were  made,  41. 
improvements,  setting  them  off  against  demand  for  rents  and  profits, 

937. 
lease  by  one  to  another,  holding  over  after,  928. 
leasing  by  one  cotenant  to  another,  927. 
mining  property,  whether  profits  must  be  accounted  for,  98Si 
offsets  to  which  occupying  tenant  is  entitled  in  acoonnting  for 

and  profits,  933. 
Ail  Br.  Rip.,  Vol.  LIL— SO 
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OonDiAim,  ouster  of  (me  by  another  entitles  the  former  to 
value  of  the  use  and  oocupation,  028. 

ouster  of  one  by  another,  what  is,  929, 

outstanding  title,  purchase  of  by  one  of  the  cotenanta, 

personal  liability  for  repairs  and  improvements,  1M,  986b 

remedies  between  when  one  has  leased  to  the  other,  987. 

rent,  agreement  by  one  cotenant  to  pay  to  another,  087* 

rent,  implied  agreement  to  pay,  927. 

rent  of  land  cleared  by  the  tenant  in  possession,  881* 

rent  received  must  be  accounted  for,  925. 

tents  and  profits,  accounting  for  can  be  compelled  only  at  reaflonablSb 
stated  periods,  925. 

rents  and  profits  arising  from  improvements  made  by  the  oocapying 
tenant,  931. 

lents  and  profits,  expenditures  should  be  deducted  in  taking  an  ac- 
count of,  932. 

lents  and  profits,  liability  at  common  law  to  account  for,  9M. 

rents  and  profits,  liability  of  one  in  possession  for,  41. 

rents  and  profits,  liability  to  account  for  was  created  by  the  statats 
of  Anne,  924,  925. 

rents  and  profits,  mode  of  settling  accounts  for,  931,  932. 

rents  and  profits,  tenant  is  net  answerable  for  what  he  aetoally  re- 
ceives, but  only  for  fair  rental  value,  932. 

rents  and  profits,  tenant  is  not  liable  for  not  realising  by  good  hus- 
bandry, 931. 

repairs,  action  to  recover  moneys  already  expended  for,  034. 

repairs,  agreement  to  contribute  to  expenses  of,  when  will  be  im- 
plied, 935. 

repairs,  liability  of  one  cotenant  to  another  for,  934. 

repairs,  mode  of  compelling  contribution  to,  934. 

services,  neither  cotenant  can  maintain  an  action  for  not  founded  on 
agreement,  935. 

unlawful  detainer,  action  of  by  one  cotenant  agiunst  another,  9S7. 

use  and  occupation  by  a  cotenant  who  prevents  or  exdudes  otheis 
from  sharing  therein,  927. 

vse  and  occupation,  cases  maintaining  liability  for,  930. 

use  and  occupation,  coparceners,  liability  for,  930. 

use  and  occupation,  liability  for  on  the  part  of  a  tenant  who  reloaes 
to  join  in  a  lease,  929. 

use  and  occupation,  liability  of  one  cotenant  to  account  to  another 
for,  cases  denying,  925,  926. 

use  and  occupation,  liability  when  premises  are  not  susceptible  of 
joint  occupation,  929. 

use  and  occupation  of  any  part  less  than  his  share  does  not  render 
an  occupying  tenant  liable,  932. 

use  and  occupation,  statutes  imposing  liability  for,  080. 

use  and  occupation,  tenant  holding  adversely  is  liable  for,  928. 
Gbdonal  Law,  accessary  before  the  fact,  guilt  of  the  principal  must  be 
established,  665. 

accessary  before  the  fact  may  be  indicted  as  principal,  064. 

forgery,  what  is,  191. 

knowledge  of  age  of  consenting  female,  want  of  is  no  defense,  49BL 

rape,  consent  of  female  under  age  of  consent,  499. 


Index  to  the  Notes.  947 

raffled  on  land  held  in  cotenancy  belong  exdnriyely  to  the  tenant 
producing  them»  026. 

]>BATH,  presnmption  of  from  absence  nnbeard  of,  810» 
DjEFiMiTioy  of  due  process  of  law,  849. 

of  Ruilt,  743. 

of  lotteries,  210. 

EijBcnoNS,  statutory  proviflione  concerning,  when  mandatory  and  when 

directory,  258. 
^Qtrrrr,  laches  sufficient  to  bar  relief  in,  239. 

Syidemcb,  cross-examination  of  the  defendant  in  criminal  prosecutions^ 
665. 
dying  declarations  are  not  admissible  in  dvil  cases,  508L 
SxscunoN  against  property  of  public  corporation,  835. 
£xacijTOBS.    See  AnMnnsTRATOBB  and  Exbcutobs. 

Firs,  municipal  ordinances  designed  to  prevent,  validity  of,  752. 
FixTusiES,  tests  of,  585. 

Husband  and  Wife,  trust  resulting  in  favor  of  wife,  871. 

iMjuNcnoN  against  discharged  em^loy^  gathering  in  front  of  their 

employer's  place  of  business,  628. 
Ieeubakgb,  accident,  total  loss  of  business  time  by,  what  is,  739. 
admissions  of  insured  are  not  evidence  against  beneficiaries,  85. 
against  accident,  whether  includes  death  from  illuminating  gas,  56S» 
agents,  false  writing  out  by  of  answers  given  by  applicants,  213« 
arbitration,  whether  resort  to  may  be  compelled,  546. 
assignment  of,  to  persons  having  no  insurable  interest,  656,  66C» 
assignment  of,  without  consent  of  the  insurer,  566. 
change  of  beneficiary,  how  may  be  made,  84. 
oonstruction  of  policies  of,  213. 

difference  between  membership  and  stock  corporations,  644. 
difference  between  mutual  benefit  associations  and  insurance  corpo* 

rations,  544. 
dominant  features  of  contracts  of,  543. 
endowment  associations,  noncompliance  with  laws  aa  a  defense  to 

assessments,  548. 
gas,  death  from  unintentional  inhaling  of,  858-364. 
life,  asphyxiation,  death  from,  364. 
life,  death  from  external,  violent,  and  accidental  means,  whether 

includes  death  from  inhaling  illuminating  gas,  364. 
life,  gas,  death  from  inhaling,  when  a  breach  of  condition  in  polide* 

of,  358,  863. 
life,  poison,  accidental  taking  of,  363. 
life,  poison,  does  not  include  bites  of  venomous  Insecta,  rsptOea^ 

and  animals,  363. 
life,  poison,  meaning  of  this  word  when  used  in  poUdes  oft  86S» 
life,  poison,  taken  by  mistake,  364. 
life,  poison,  taking  of,  when  is  an  accident,  363. 
life,  suicide,  presumption  is  against  death  by,  618« 
Ufe,  taking  of  poison,  what  is  within  the  meaning  of  policies  ol^ 

364. 
membership,  actions,  whether  may  be  maintained  before  exhausting 

the  remedies  within  the  association,  546« 
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JlmvKAHCB,  membership  and  mntnal,  principles  goresmsg^  64S. 

membership,  appeals  to  governing  bodies  of  the  asBodatioav  by-law 
requiring,  647. 

membership,  arbitration,  whether  resort  to  may  be  compelled,  641 

membership,  asaessments,  estoppel  against  resisting,  55 1  • 

membership,  by*lawB  making  decisions  of  officers  and  arfaitratan 
final,  546. 

inembership,  by-laws  requiring  sabmission  of  claims  to  arbitrafeoni 
547. 

«nembership,  beDeficiaries,  estoppel  to  deny  change  of.  551. 

membership,  certificate,  whether  is  a  contract  of  insarancew  544^ 

oiembership,  conditions  not  commonicated  to  member  cftnnoi  be 
enforced,  549. 

inembership,  contract  of,  by  what  law  to  be  constmed,  545w 

-membership,  contract  of,  enforcement  of  rights  under  is  not  depend- 
ent upon  the  action  of  the  officers  of  the  association,  5I5. 

-membership,  contract  of  is  not  a  wagering  contract,  545. 

membership,  contract  of  is  subject  to  charter  and  by-la wa  of  the  a** 
sociation,  545. 

inembership,  contract  of,  loss,  proof  of,  whether  necessary,  546u 

membership,  contract  of,  when  complete,  545. 

inembership,  courts,  resort  to,  whether  may  be  denied  by  agre^ 
ment,  516. 

membership,  dividends,  whether  may  be  paid  to  members,  545. 

inembership  I  estoppel  against  denying  privileges  of,  549. 

-membership,  estoppel  against  persons  procuring,  550,  551. 

inembership,  estoppel  to  deny  truth  of  statement  in  proofs  of  deatht 
551. 

membership,  estoppel  to  insist  upon  a  forfeiture,  549,  6EiO. 

inembership,  false  answers  written  by  agents,  551,  552L 

membership,  fraud  and  deception  in  procuring  contract  of,  550. 

membership,  incorporation  is  not  essential  to  an  association,  648. 

inembership,  relations  between  and  its  meml)ers,  543. 

meml)er8hip,  remedies  within  the  association,  when  moat  be  ex- 
hausted, 547. 

membership,  rulings  of  the  association  in  construing  its  laws,  when 
will  be  followed,  547. 

membership,  statutes  respecting  insurance  oorporations  ate  not  ap- 
plicable to,  546. 

membership,  waiver  of  conditions,  560. 

membership,  waiver  of,  misrepresentation  as  a  defense,  649^ 

mutual,  general  features  of,  552. 

mutual,  mode  of  effecting,  550. 

mutual  benefit  associations,  actions  against  in  case  of  death,  677. 

mutual  benefit  associations,  assessments,  default  in  not  paying  csn- 
not  exist  until  after  notice  thereof,  573,  574. 

mutual  benefit  associations,  assessments,  extension  of  time  lor  pay- 
ment, 575. 

mutual  benefit  associations,  assessments,  illegal,  no  rights  lost  1^ 
not  paying,  573. 

mutual  benefit  associations,  assessments,  notice  of  and  its  soffiden^i 
674. 
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XMsmuma,  nratnml  benefit  aaiociationsy  aaiessinenti,  noUoe  of  mint  1» 

g^ven,  578. 
nrataal  benefit  aaeociatione,  aeeesementa,  notice  of  aent  bjmait^ 

674. 
mntoal  benefit  aeaociations,   asaeeemente,   snapended   memberay. 

whether  aubject  to,  573« 
mntoal  benefit  aseoclatioDs,  asaignment  of  policy  iaaned  by  to  a  person 

having  no  insurable  interest,  565. 
mntnal   benefit  associations,  beneficiaries,  aaaignmenta  by,  505^ 

ono. 
mntnal  benefit  aasociationa,  beneficiariea,  aaaociation  cannot  affect. 

the  rights  of,  562. 
mntnal  benefit  associations,  beneficiaries,  change  of,  oonaent  of  beiw 

eficiary,  when  essential  to,  563. 
•  mntnal  benefit  associations,  beneficiariea,  change  of,  eqnity  may  aidi 

imperfect,  562,  563. 
mntnal  benefit  asaociations,  beneficiariea,  change  of,  made  by  wilU 

563,664. 
mntnal  benefit  associations,  beneficiariea,  change  of,  preTsnted  by 

Iraad,  57^1. 
mntnal  benefit  aasociationa,  beneficiariea,  change  of,  relief  in  eqnity- 

to  aid  defectiye,  564. 
mntnal  benefit  aasociations,  beneficiariea,  change  of,  when  permittedl 

and  how  to  be  effected,  561,  562. 
mntnal  benefit  associations,  beneficiaries,  certificate  may  be  anrren* 

dered  with  consent  of,  577. 
mntoal  benefit  ass(x:iations,  beneficiaries,  creditors  may  be,  660, 572.. 
mntnal  benefit  associations,  beneficiaries,  death  of  before  that  of 

the  persona  insured,  570. 
mntnal  benefit  associations,  beneficiariea,  designation  of  peraona  who 

are  forbidden  to  be,  560. 
mutual  benefit  associations,  beneficiariea,  divorced  wife  ia  not  en* 

titled  to  rights  of,  571. 
mntnal  benefit  associations,  beneficiariea,  execntora  and  adminiatra-- 

tora.  interest  of,  572. 
mntnal  benefit  associations,  beneficiaries,  failure  to  deaignate,  per* 

aoQS  in  whom  vest,  568. 
mntnal  benefit  associations,  beneficiariea.  heirs,  when  are,  671. 
mntnal  benefit  associations,  beneficiariea,  legal  repreaentativea^  wh» 

are,  661. 
mntnal  benefit  associations,  beneficiaries,  mothers  aa,  671. 
mutual  benefit  aasociations,  beneficiaries,  nature  of  interest  ol,  664;, 

666. 
mntnal  benefit  aasociations,  beneficiariea,  relativea  who  are  Snolnded 

within  rights  of,  572. 
mutual  benefit  associations,  beneficiariea,  aiatera  aa,  572. 
mutual  benefit  associations,  beneficiaries,  some  of  whom  are  inel&» 

gible,  566. 
mntnal  benefit  associations,  beneficiaries,  take  per  capita,  670. 
mntnal  benefit  associations,  beneficiariea,  veated  intereat,  when  h^rm 

any,  565. 
mutual  benefit  associations,  beneficiariea,  who  may  be,  569,  560, 569* 
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ImnuHcs,  mntual  benefit  MBodationa,  bj-Uwa  are  eaboHiimte  to  tiM 

oonstitotioQ,  550. 
miatiial  benefit  aeeociatione,  by-lawB,  oertiflcatea  iaaoed  sabjeei  to 

power  of  to  alter  or  amend,  557. 
•notoal  benefit  aaaodations,  by-lawa,  change  in,  556L 
mntoal  benefit  associations,  by-laws,  limitation  npoo  power  to  alter* 

656. 
mntoal  benefit  associations,  by-laws,  retroactiTO  operation  of  io  oak 

faToredy  556,  657. 
mntoal  benefit  associations,  by-laws,  who  may  adopt,  566,  557. 
mntoal  benefit  associations,  certificates  of  memberahip  are  governed 

by  the  laws  applicable  to  insnranoe,  655. 
mntoal  benefit  associations,  certificates  of  membership,  by-Iavs  maad 

roles  of  order  are  a  part  of,  565« 
motoal  benefit  associations,  certificates  of  membership,  oonfltrqo* 

tion  of,  555. 
motoal  benefit  associations,  oonstitotioQ  and  by«]aws  of,  conflid 

between,  558. 
motoal  benefit  associations,  oonstitotion  and  by-laws  of,  when 

stitote  part  of  the  contract  for  insorance,  558. 
motoal  benefit  associations,  constitution  and  by-laws  of,  when 

reasonable  and  void,  557,  558. 
motoal  benefit  associations,  constitution  of,  conflict  between  dilfcr- 

ent  daoses  in,  556. 
motoal  beoefit  associations,  oonstitotion  of,  power  to  change,  66S. 
mntual  benefit  associations,  creditors,  assignment  to,  666,  666. 
motoal  benefit  associations,  damages  recoverable  in  case  of  deeth^ 

578. 
mntoal  benefit  associations,  death  of  applicant  before  his  appUeatkm 

has  been  approved,  554. 
mutual  benefit  associations,  death,  proob  of,  how  to  be  made,  66f* 
mntoal  benefit  associations,  expulsion  of  members,  576,  577. 
motoal  benefit  associations,  false  answers  by  the  assured,  55S. 
mutual  benefit  associations,  false  answers  written  by  agenta,  55S» 
mutual  benefit  associations,  forfeiture  by  accepting  subsequent  pay^ 

ments,  576. 
mutual  benefit  associations,  forfeiture,  estoppel  to  insist  upon,  676. 
motoal  benefit  associations»  forfeiture  for  nonpayment  of  does  or 

assessments,  573. 
mutual  benefit  associations,  forfeiture  is  not  faivored,  674,  675. 
mutual  benefit  associations,  forfeiture,  whether  aelf-ezeouting,  674. 
mutual  benefit  associations,  fraud  in  application  lor  membership, 

553. 
mutual  benefit  associations,  heirs,  when  take  proceeds  on  failure  of 

designated  beneficiary,  568. 
mutual  benefit  associations,  initiation  in,  when  neosssary  to  Talid 

insurance,  552,  558. 
mutual  benefit  associations,  insurance  in,  when  becomes  complete, 

554. 
motoal  benefit  associations,  insured  member  has  no  interest  in  the 

fund,  557,  658. 
mutual  benefit  associations,  laws  of  and  of  the  state^  membem  most 

take  notice  of,  555. 
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mntaal  benefit  associaUons,  memberahip  in,  when  and  bow 

terminated,  675. 
mntoal  benefit  associations,  minora  cannot  become  membera  of,  668. 
mntaal  benefit  associations,  officera  and  agents,  powen  of,  650. 
mntoal  benefit  associations,  officers,  waiver  of  forfeiture  by,  569. 
mntaal  benefit  associations,  posthnmoos  child,  when  will  share  in 

the  benefit  of  insurance,  655. 
mntaal  benefit  associations,  reinstatement^  difference  between  and 

reinsurance,  577. 
mutual  benefit  associations,  reinstatement,  remedies  of  membera 

seeking,  r)77. 
mutual  benefit  associations,  reinstatement,  right  of  members  to,  577. 
mutual  benefit  associations,  statements  in  applications  for  insuranoa 

in,  553. 
mutual  benefit  associations,  suicide,  by-laws  refusing  payment  when 

death  is  caused  by,  577. 
mnftnal  benefit  associations,  waiyers  of  breaches  of  conditions,  564. 
mutual  benefit  association,  what  is  a,  552. 
mutual  benefit  association,  which  is  not  an  insurance  corporation, 

544. 
mutual  benefit  associations,  wills  disposing  of  benefit  certificates,  570 
oral,  may  be  enforced,  910. 

oral,  payment  of  premium  is  not  indispensable  to,  910. 
remedies  within  the  association,  whether  must  be  exhausted  before 

resorting  to  suit,  546. 
tests  to  determine  whether  an  association  is  an  insuranceor  a  Tolnn* 

tary  association,  543. 
nnincorporated  societies,  membership,  insurance  by,  548,  649. 
Irtbrplbader,  bill  of,  under  what  circumstances  may  be  maintained,  790. 
IxTBErnoNS,  made  by  an  employ^  while  in  charge  of  his  employer's 
business,  right  of  the  latter  to  use,  821,  822. 
master  and  servant,  respective  claims  to,  820. 
master  has  no  exclusive  right  to  inventions  of  his  servant,  820. 
master,  when  entitled  to  patent  for  invention  made  by  bis  servant,  821. 
master's  right  to  use  articles  patented  by  his  servant,  821. 
servant  employed  to  perfect  machinery  is  not  precluded  from  taking 

a  patent  therefor,  821. 
servant  making  is  entitled  to  patent  as  against  his  employer,  820. 
servant,  patent  secured  by,  master,  when  entitled  to  assignment  of, 
820. 

JnDGMBMT,  against  person  in  one  capacity  does  not  bind  him  in  another, 
621. 

attorney  at  law,  attack  upon  because  of  nnauthorised  appearanos 
by,  768. 

collateral  attack  upon,  239. 

conclusiveness  of,  281. 

foreign,  impeaching  because  unjust,  280. 

in  ejectment,  does  not  create  any  new  title,  647, 

laches  in  prosecuting,  proceeding  for  relief  from,  79(l» 

misnomer  of  the  defendant  in,  607. 

relief  from  because  of  mistake  or  excusable  neglect,  whether  the  deci- 
sion granting  must  be  rendered  within  the  time  designated  in  tho 
statute  for  granting  relief,  796. 
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Imammn,  relief  from,  motion  (or  made  within  tima,  iHieiher  ddaj  ol 
ooart  will  predade  relief,  795-799. 

ftatate  of  limitations,  rannlng  of,  whether  soepended  by,  648. 

time  within  which  relief  may  be  granted  on  aceoont  of  miataka  or 
•xcoaable  neglect,  795-799. 
JvDiciAL  Qaleb,  caveat  emptor,  mle  of,  when  applicable  to,  178b 

oonfirmation,  chancery  courts  will  grant  relief  after,  17& 

oonfirmation,  effect  of,  177. 

confirmation,  relief  from  for  defects  of  title,  177. 

confirmation,  relief  from  for  misrepreaentations,  177, 17S. 

oonfirmation,  relief  from,  when  will  not  be  granted,  177. 

oonfirmation,  whether  establishes  the  terms  of  the  sale,  177.' 

porcbaser  at,  proceedings  against  for  loss  on  a  resale,  177-179. 

parchaser  at,  whether  may  urge  that  the  terms  of  the  sale  were  dif- 
ferent from  those  stated  in  the  return  and  order  ol  oonfinna- 
tion,  177-179. 
JoBUDionoN,  presumption  in  favor  of,  84. 

Lahixlobd  and  Tbtamt,  caveat  emptor  is  the  rule  between,  8M. 
covenant  to  repair,  remedies  for  breach  of,  495. 

by  one  cotenant  to  another,  927. 
by  one  cotenant  to  another,  holding  over  after  termination  of*  98& 
Patent  issued  to  an  employ^,  employer's  rights  in,  82(K-883» 
I,  definition  of,  216. 
LoHATica,  deeds  of,  87* 

Kabbibd  Woinnr,  personal  infuiies  to  themselves,  when  may  maintain 
an  action  for,  50^}. 

MAflOB  AND  Skbvant,  fellow-sorvants,  train  dispatchers  and  tnunmoot 
whether  are,  902. 
inventiona  made  by  the  latter  while  in  the  employment  of  the  for- 
mer, their  respective  rights  therein,  820-823. 
ne^igent  act  of  servant  for  which  master  is  not  answerable,  525. 
patent  issued  to  servant,  master's  right  to  use  patented  artida,  82L 
HaoKANio'a  Lnor,  description  ot  property  in  claim  of,  78. 
HdcbbaIi  Lands,  aliens  cannot  purchase  in  the  United  States,  219. 

pfttent  for  cannot  be  collaterally  attacked,  220. 
Mnma,  right  of  one  co-owner  to  compel  another  to  account  for  profllt 

realized  from,  933. 
HoBTGAon,  on  public  lands  made  by  pre-emption  or  homestead  dalm- 

ants.  249-254. 
liuNioiPAL  Corforationb,  licenso  taxes,  right  of  to  ezacti  806b 
license  taxes,  which  may  be  imposed  by,  245. 
streets,  duty  to  keep  in  safe  condition,  60. 
HiTTUAit  Bknepix  AssooATioNa.    See  Insusangb. 

KnauoBNGB,  in  starting  fires,  liability  for,  443. 
NaoonABLB  Instbumxntb,  indorser  of  before  delivery,  60l 
NmsANGB,  powder  magazine  near  dwelling-house,  896, 

OuoTKE,  of  one  cotenant  by  another,  929. 

of  one  cotenant  by  another  entitles  the  former  to  maintain  an  aette 
lor  the  value  of  the  use  and  occupation,  928. 

Pabbit  and  Child,  death  of  child,  action  by  parent  for,  82L 
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Ofir,  improvementfl,  compensation  for,  compelling  the  making  of^ 

938,  939. 
Improyementa,  setting  off  to  ootenant  making  them,  987, 
in  probate  may  be  enjoined  when  one  cotenant  has  a  claim  for  im» 

provementa,  941. 
purchaser  at  sale  in,  compelling  to  comply  with  his  bid,  178. 

AKD  Agsnt,  custom  as  affecting  the  authority  of  agent,  687. 
uo  Lands,  contracts  to  convey,  when  violate  the  federal  laws,  260. 
homestead,  riv^ht  of,  when  may  be  alienated,  253. 
homestead,  right  of,  when  may  be  mortgaged,  252. 
mortgage  by  homestead  claimants,  252. 
mortgage,  defeating  by  relinquishing  right  of  entry,  2BS. 
mortgage,  made  after  proving  up  upon,  251. 
mortgage  made  before  entry,  effect  of.  251, 
mortgage  d  is  subject  to  the  power  of  the  land-office  to  canoe!  entry» 

250. 
mortgage  of,  to  secure  pre-existing  debt,  258. 
mortgage  of,  when  does  not  impair  the  right  of  a  pre-emption  or 

homestead  claimant,  249. 
mortgage  of,  whether  to  be  deemed  a  forbidden  conveyance,  250» 

253. 
mortgage  on,  estoppel  from  denying  validity  of,  251. 
mortgage  on  homestead,  when  void,  253. 
mortg£^  on  pre-emption  claims,  249. 
pre-emption  claims,  mortgage  of,  249. 
pre-emption  laws  have  been  repealed,  249. 
Tested  right  of  homesteader,  when  becomes  perfect,  26Ii 
when  become  private  property,  252. 

Quo  Wabbaiito,  is  a  civil  remedy,  812. 

18  a  writ  of  right  in  public  matters,  812. 

laches  as  a  defense  to  proceedings  in,  314. 

lapse  of  time  as  a  bar  to  proceedings  in,  818. 

leave  of  the  court,  when  necessary  to  proeecuttons  in,  812,  818. 

lies  to  enforce  both  public  and  private  rights,  812, 

pleadings  in,  812. 

private  persons,  right  of  to  prosecute  proceedings  by,  818. 

statute  of  Umitations  does  not  run  against,  813. 

who  may  institute  proceedings  by,  813. 

Sailwat  Cobpobations,  coupons,  right  of  to  reject  when  not  accompanied 

by  the  original  ticket,  448,  582. 
diligence  required  of  when  tliey  permit  the  public  to  use  tracks  of 

as  highways,  49. 
dnty  of  to  persons  who  by  acquiescence  are  permitted  to  use  tracks 

of  as  highways,  46,  47. 
license  to  use  track  as  a  highway,  when  implied,  48. 
passengers,  who  are,  449. 
pablic  use  of  tracks  as  crossing,  acquiescence  in  by  the  railway,  48; 

49. 
recklessness  in  turning  cars  loose  on  track  which  is  known  to  be 

used  by  the  general  public  as  a  highway,  47,  48. 
rales  and  regulations  of.  duty  of  passengers  to  acquaint  themaelvea 

with,  449. 
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Railwat  OoiFOBAiiDira,  roles,  injuries  leodTed  bj  penoos  wbOs  Hohl 
ing,  449. 
streets  of  city,  care  reqaired  in  operating  rulways  oOf  4flb 
trmcksy  aoqaiesoenoe  in  use  of  by  the  public,  46. 
trespassers,  persons  using  track  by  aoqaiesoenoe  of  oorporslkwi 
not,  47. 
Beghtbbs,  appointment  of  to  prevent  property  from  being  used 

inai  purposes,  416. 
Bm  Judicata,  motions,  decisions  upon  when  are,  607. 

flAUB  or  OHAnxLS,  memorandum  of,  when  sufficient^  SSL 

separation  of,  when  essential  to  vest  title,  521. 
SsRLBfSNT,  voluntary,  when  may  be  set  aside,  6S4. 
SocDBTiSB,  benevolent,  distinction  between  and  insuranoe 
645,546. 

benevolent,  what  are  not,  545. 
SrATiTi^  OF  Ldotaixoms,  collateral  securities  axe  notrelasssd  bj*  SUL 

effect  of,  515, 

effect  of  Judgment  in  ejectment  upon,  648. 

in  proceedings  to  forfeit  charters  of  corporations,  816. 

quo  warranto,  proceedings  by,  whether  subject  to^  SlS-SlSw 

remaindermen,  when  barred  by,  343. 

waiver  of  by  executors  and  administrators,  ISS^ 
fiTATOTES,  construction  of,  rules  for,  613. 

fiuHDAT  Laws,  barber  shops,  statutes  requiring  dosing  of  oe  SvBdsyi 
714-717. 

constitutionality  ol  acts  closing  barber  shops,  878. 

Tazatiok,  charities,  exemption  of  from,  776. 

Tans,  on  boundary  line,  right  of  landowner  to  out  oil  voots 

branches,  800,  301. 
Tbust  Fund,  creditor's  bill  to  reach  income  <tf,  758. 

Uhlawvdl  DiTAZinn^  action  of  by  one  cotenant  against  saothsr,  Sif. 

Waters,  peroolaUng,  landowner's  right  to,  205. 
Wills,  subscribing  witness  signing  wrong  name  to^  1161 
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ACOBFTANOfiL 
See  Sales,  6. 


ACCESSORIES,  ETC. 

!•  XNDICTMBNT— ACCESSORIES.— An  indictment,  Ikst  clMuq^ 
Ins  tlie  gnilt  of  the  principal  and  then  setting  out  the  facts  which 
eozuEEtitnte  the  defendant  an  accessory,  Is  sufficient  and  not  pre]a« 
fliclal  to  the  defendant,  although  the  common-law  distinctions  be- 
ti^pc^n  accessories  before  the  fact  and  principals  are  abolished  by 
statute.   (State  r.  Oleim,  055.) 

2.  A0CBSS0RIB£^BVIDENCB.-On  the  trial  of  a  person  In- 

^cted  as  an  accessory  before  the  fact,  the  record  of  the  prior  con- 

▼iction  of  the  principal  is    admissible   against   the   defendant,  as 

prima,  facie  eyldence  of  the  loillt  of   the   principal  of  the  cthsm 

«Eluoved«   (State  t.  Oleim,  655.) 

ACCIDENT. 
See  Insurance,  81-80. 

ACJCRBTI.ON. 
See  Waters,  8. 

ACKNOWLEDGMENT. 
See  Mortgages,  2,  8. 

ACTIONa 

STATUTORY  RIGHTS,  ENFORCEMENT  OP.— When  a  stat- 
ute creates  a  liability  without  providing  the  procedure  for  Its  en- 
forcement, it  can  be  enforced  by  any  court  haying  Jurisdiction  of  the 
subject  matter  and  the  parties.    (North  Pac  Lumber  Co.  r.  Lang; 

ADVERSE  POSSESSION. 

L  PRESCRIFTIVB  TITLE  CANNOT  BE  ACQUIRED  EXCTEPT 
BY  OCCUPANCY  UNDER  A  CLAIM  OF  OWNERSHIP.— In  the  ab- 
sence of  occupancy,  the  claim  of  ownership  accompanied  by  the  pay- 
ment of  taxes  and  the  sale  of  small  parts  of  the  property  does  not 
create  title  l^  prescription.  (Willamette  Real  Eotate  Co.  nr.  Hen- 
drlx,  800.) 

2.  DEEDS-h(X>lOR  of  title.— a  grantee  of  land  has  claim  and 
color  of  title  where  his  deed,  on  its  face,  purports  to  conrey  the  title. 
It  is  not  necessary,  to  show  color  of  title,  that  the  title,  when  traced 
bade  to  its  source,  should  prore  to  be  an  a]K>arently  legal  and  Talld 
title.    (Nelson  t.  DaTldson,  888.) 

8.  ADTERSE  POSSESSION.— Evidence   that  a  person   has  for 
twenty-fiye  years  listed  land  for  taxation,  and  paid  the  taxes  thereon* 
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being  part  of  the  time  in  actual  pOMeeslcm,  eontbmallj  and 
nipte^  eKerciatna  the  nsiial  actB  of  ownerahip,  and  refualiia  to  ei- 
tend  like  prlTlleaoa  to  othei«»  la  comp^ent  and  aoffident  to  <wtafiHifc 
adTene  poaeeeslon.   (Rogera  t.  Idller,  20.) 

4.  ADVBRSB  POSSESSION— UKITATION  OF  AGTIONS-K- 
TATB  IN  REMAINDER,  WHEN  BARRED.— If  the  gimntee  of  aa 
estate  In  remainder,  claiming  under  a  deed  which  purports  to  coovej 
anch  estate  to  him,  and  which  la  aoffident  to  conatltnte  color  of  11de» 
holda  poaaesslon  f<Nr  seren  years,  adrerae  to  the  tenant  in  remainder, 
and  paya  tlie  tazea  for  that  period,  the  estate  in  remainder  la  barred 
bj  the  statute  of  Umltatlona,  notwithstanding  the  existence  of  aa 
outatanding  Ufe  estate,  where  the  remainderman  waa  under  no  dls- 
abUltf  during  that  time.    (Nelson  r.  DavidBon,  838.) 

6.  ABTERSB  POSSESSION  OF  ONE  OF  SEYEHAI.  IX)TS.- 
Though  property  is  described  in  a  conveyance  as  consisting  of  lou 
and  Mocks,  adyerse  possession  of  it  cannot  be  predicated  upon  the 
occupancy  of  some  lot  therein  by  a  purchaser  from  the  grantee  In 
auch  deed.  Each  lot  or  tract  is  distinct,  and  an  entry  and  occupancy 
of  one  under  a  claim  of  title  Is  not  a  constmctiYe  occupanoy  of  the 
ottictaL    (Willamette  Real  Estate  Ck>.  r.  Hendxiz,  SOOi) 

Bee  Cloud  on  Title. 

AGENCY. 

1.  PRINOIPAIi  AND  AGENT.— THE  AUTHORITT  OF  AK 
AGENT  MUST  BE  DETERMINED  BY  the  nature  <tf  hla  business 
and  the  i^parent  scope  of  his  employment  therein.  It  cannot  be 
narrowed  by  priyate  and  undisclosed  Instructions,  unlees  these  is 
something  in  the  nature  of  the  business  or  the  circumstancea  of  the 
case  to  indicate  that  the  agent  la  acting  under  special  inatmctloDS 
or  lln&lted  powera.    (Btamn  y.  Franklin  etc  Ina  Co.,  584.) 

2.  EYIDBNOE.— DEC^LARATIONS  AND  ADMISSIONS  OF  AN 
AGENT  made  after  a  transaction  is  fully  completed  are  not  sdrnls- 
aible  against  his  princl7>al.    (Gllierson  y.  Patterson  Mills  Co.,  823.) 

8.  EYIDENCE-PRINCIPAL  AND  AGENT.— DEOOLARATIONS 
of  a  superintendent  of  a  mill  to  the  effect  that  a  hanger  therein  had 
been  condemned,  and  should  be  remoyed.  If  made  away  from  the 
mill  some  days  after  a  servant  in  the  mlU  has  been  liijured  by  the 
breaking  of  auch  hanger,  are  not  admissible  in  evidence  in  favor  of 
auch  aenrant  and  agidnst  his  master.  (Giberson  t.  PattecBon  MIQs 
Oa«  8280 

See  Forgery,  8;  Insurance^  42-I& 

ALIENS. 
See  Mines,  1,  8L 

ALIMONY. 
See  Maniage  and  Diyoarce,  6-S;  Trusti^  4  & 

AMENDMENT. 
See  Courts,  1-5;  Judgmenta,  15-18;  Pleadtaii^  t^ 

ANIMALS. 
See  Railroads,  18-2S. 

■    ANNULMENT. 
See  Marriage  and  Div<M'ce,  1-0L 
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APPEAL. 

1.  COURTS-nJURISDICTION  OP  SUPREME  COURT.— Under  a 
statute  providing  that  no  appeal  to  the  supreme  court  shall  He,  with 
certain  exceptions,  to  review  the  final  Judgment  of  any  inferior 
court,  unless  it  exceeds  two  thousand  fire  hundred  dollars,  excluslye 
of  eosts,  the  Jurisdiction  of  that  court  does  not  attach,  on  the  ground 
of  the  amount  inrolYed,  where  neither  of  sereral  Judgments,  as  in 
a  proceeding  to  enforce  a  mechanic's  lien,  amounts  to  two  thousand 
llTe  bnndred  dollars,  although  their  aggregate  amount  may  exceed 
thai  Buzn.     (Spangler  y.  Qreen,  250.) 

2.  COURTS-.JURISDICTI0N-«UPRBMB  COURT.— Jurisdiction 
of  a  i:auBe  upon  one  ground  attaches  for  all.  Hence,  if  a  case  re- 
quires the  construction  of  constitutional  inroTislons,  either  state  or 
federal,  the  supreme  court  has  Jurisdiction,  on  appeal,  to  review  all 
matters  necessary  to  a  complete  determination  of  the  cause,  though 
the  amount  Involyed  is  less  than  that  prescribed  by  statute.  (Span- 
gler T.  Oreen,  259.) 

8.  NO  APPEAL  LIES  from  a  Judgment  to  which  the  appellant 
consented.    (Schmidt  ▼.  Oregon  etc.  MIn.  Co.,  759.) 

4.  CONSENT  DEGREE— PRESUMPTION.— Where  it  appears  in 
a  decree  that  It  was  entered  upon  cousent  of  the  defendant,  and  it 
grants  the  relief  prayed  for  in  the  complaint,  and  fixes  the  compensa- 
tion of  the  plaintllTs  attorneys  and  St  the  referee  and  the  stenog- 
rapher, the  consent  of  the  plaintlflT  thereto  will  be  presumed  on  ap- 
peal therefrom.    (Schmidt  t.  Oregon  etc.  MIn.  O).,  759.) 

6.  APPBLIATE  PRACTICES-OVERRULING  OF  A  MOTION  to 
make  a  complaint  more  specific  cannot  be  considered  on  appeal  as  an 
assignment  of  error  unless  it  is  brought  Into  the  record  by  bill  of  ex- 
ceptions.   (I/ake  Erie  etc.  R.  R.  Co.  t.  Clark,  442.) 

t.  APPELLATE  PROCEDURE.— What  purports  to  be  a  bill  of 
exceptions  though  filed  with  the  clerk  cannot  be  considered  unless 
•igned  by  the  Judge.    (Robinson  y.  Dickey,  417.) 

7.  APPEAL— SUFFIOIENOY  OP  BILL  OP  EXCEPTIONS.— 
Though  a  bill  of  exceptions,  containing  testimony,  does  not  have  an 
express  statement  that  all  the  evidence  has  been  certified,  it  is  suffi- 
cient if,  after  each  party's  testimony,  there  Is  the  expression  that 
such  party  "here  rested  his  testimony/'  as  this  is  equiyalent  to  an 
expresp  statement  that  the  evidence  contained  In  the  bill  Is  all  that 
was  introduced  at  the  trIaL    (Spangler  y.  Green,  259.) 

8.  APPELLATE  PRACTICE.— TRANSCRIPT  OP  EVIDENCE 
ePTtlfied  to  by  the  Rhorthand  reporter,  but  not  incorporated  into  a 
bill  of  exceptions,  nor  signed  by  the  trial  Judge,  does  not  authorize  a 
review  on  appeal  of  questions  depending  thereon.  (Lake  Erie  etc 
R.  R.  Co.  V.  Clark,  442.) 

9.  APPEAL— SUFFICIENCY  OF  GENERAL  VERDICT— ERRO- 
NEOUS INSTRUCTION.— A  general  verdict  cannot  be  upheld,  where 
several  Issues  were  tried,  if  the  court  gave  the  Jury  an  erroneous 
instmctloo  iqK>n  any  one  of  the  issues.  (Funk  y.  St  Paul  etc.  Ry. 
Co.,  608.) 

10.  APPELLATE  PRACTICE.— An  offer  of  a  respondent  to  con- 
sent to  a  modification  of  Judgment  to  correct  error  after  an  appeal 
has  been  taken  does  not  affect  the  right  of  the  appellant  to  a  reversal 
of  the  Judgment    (Leake  v.  Hayes,  34.) 

IL  APPELLATE  PROCEDURE— HARMLESS  ERROR.- If  a 
ease  is  tried  and  determined  upon  one  paragraph  or  count  of  a  com- 
plaint, a  Judgment  will  not  be  reversed  because  of  an  error  in  over- 
ruling a  demurrer  to  another  paragraph  or  count  (Robinson  v. 
Dickey,  417.) 
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12.  TBIAL.—THB  ACCIDBNTAL  ABSBNCB  OF  GOUNSS. 
WHBN  TMB  VBRDlOr  IS  REGEIVBD,  if  not  doe  to  anj  actta 
on  the  part  of  the  court,  or  of  the  oppoising  counsel  or  parties,  b 
not  ground  for  the  rerersal  of  the  judgment.    (Fitzgerald  t.  Clazt; 

eos.) 

IB.  JUDGMENTS— BXOBSSIYE—WAIVBR  OF  BRROR^— A  lods- 
ment  assessing  damages  in  excess  of  the  ad  damnum  of  the  dec- 
laration should  not  be  reyersed  on  appeal,  if  the  excess  la  merdj 
for  Interest  accruing  after  the  commencement,  and  objectioa  thevet» 
is  first  made  on  appeal.  The  error  in  rending  judgment  In  esoes 
of  the  amount  claimed  in  the  declaration  is  waived  unlesB  ^wdic 
objection  thereto  is  made  in  the  trial  court  (Metropolitan  Acddcsi 
Assn.  Y.  Frolland,  859.) 

14.  APPEAL,  WAIVER  OF  RIGHT  OF.— C^ONSBNT  ezcoMS  er* 
ror.  and  ends  all  contention  between  the  parties.  It  waiTea  the  ri^ 
of  appeal.    (Schmidt  y.  Oregon  etc  Min.  Co.,  769.) 

1&  APPELLATB  PRAGTICB-GAPITAL  CASBS-BXCSPTIOK 
WHEN  NOT  NECESSARY.— Erroneous  statements  of  the  law.<M'  im- 
proper comments  upon  the  facts  or  evidence  bearing  upon  them,  may 
be  reviewed  and  corrected  on  appeal  in  a  capital  case  irithout  anj 
exception,  when  It  can  be  seen  that  they  may  have  operated  to  the 
prejudice  of  the  accused.    (People  y.  Bart)eri,  717.) 

le.  APPELLATB  PRACTICE-CAPITAL  CASSa.— On  levfanr. 
Ing  a  capital  case,  the  court  must  be  satisfied  that  a  fair  trial  baabeca 
had,  and  when  It  appears  that  the  case  was  submitted  to  the  jury 
upon  an  erroneous  theory  prejudicial  to  the  accused,  and  vrhich  had  a 
controlling  influence  upon  the  trial  and  Its  result,  the  court  will  re- 
gard the  principle  which  has  been  decided,  rather  than  the  concrete 
form  In  which  the  question  arose  at  the  trial,  and  will  xkot  seek  for 
some  technical  ground  not  urged  at  the  trial  to  sustain  the  rulings 
(People  Y.  Bai4>erl«  717.) 

17.  JURY  TRIAL-PREJUDICIAL  COMMENTS  OF  THB  JUDGB. 

It  is  prejudicial  error  fc*r  a  judge,  on  the  trial  of  a  woman  for  homi- 
cide, to  refer  to  her  as  having  parted  with  her  honor  wiUiout  any 
promise  of  marriage,  and  as  having  broken  from  the  moorings  of  her 
home  to  go  and  live  with  the  decedent  as  his  mistress,  when  her  tes- 
timony tends  to  proYe  that  tHie  acted  under  a  promise  of  marriage, 
and  that  her  seduction  was  accomplished  by  fraud,  and  aided  I7 
some  drug  admlnlsterered  to  her  by  him.    (People  y.  Bart>eTi,  7170 

Bee  Attorney  and  Client,  1,  2;  Instructions;  Macriage  and  Dtraea^ 

6;  Partnership,  0. 

ASSESSMBNTS. 
8ee  Corporations  19-21;  Insurance  88,  4flL 

ASSETS. 
See  Receivers,  4-6b 

ASSIGNMENT  FOR  THB  BENEFIT  OF  CTRBDIIORflL 
See  Attachment,  3,  4;  Partnerahlp,  1. 

ASSOCIATIONS. 

1.  SOCIAL  CLUBS,  SALE  OF  WINES  AND  LIQUORS  BT.— A 

social  club,  not  organized  for  the  purpose  of  evading  any  law,  but 
to  establish  and  maintain  a  library  and  readingrooms,  and  to  pro- 
mote social  Intercourse  among  Its  members,  and  whlcA  serves  liqiiMS 
to  them  upon  their  written  order,  at  a  price  fixed  by  one  of  its  com- 
mittees, Is  not  ffiiilty  of  the  selling  of  liquors,  within  the  meaning  of 
a  statute  prohibiting  any  person  without  license  from  selling  either 
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4BlT0iif  OT  spirltnons  liquors  In  less  quantity  than  fire  gallons  at  a 
tlme^  to  be  drank  or  used  on  the  premises  where  the  same  shall  be 
sold.    (People  y.  Adelphl  Glab^  700.) 

Z  INTOXICATING  LIQUORS,  SALES  OF  BY  SOOIAL  CLUBS. 
If  the  object  of  its  organization  Is  merely  to  provide  Its  members 
-vrith  a  conyenlent  method  of  obtaining  a  drink  whenerer  they  de- 
olre  lt»  or  If  the  form  of  membership  Is  no  more  than  a  pretense,  so 
tliat  any  person,  without  discrimination,  can  procure  Uquor  by  sign- 
IsiT  his  name  In  a  book  or  buying  a  ticket  or  a  chip,  thus  enabling  the 
XRioprietor  to  conduct  an  Illicit  traffic,  then  the  sale  of  liquors  by  a 
<:liib  to  its  members  Is  contrary  to  the  prorisions  of  the  excise  law. 
If,  on  the  other  hand,  the  club  Is  organized  and  conducted  In  good 
Caitli,  with  a  limited  and  select  membership,  as  well  as  owning  its 
prnoperty  In  common,  and  formed  for  social,  literary,  artistic,  or  other 
IKirposes,  to  which  the  f  umJshing  of  liquors  to  Its  members  is  mei>e- 
ly  incidental,  in  the  same  way  and  to  the  same  extent  as  the  supply- 
&cr  of  dinners  or  dally  papers  might  be,  its  furnishing  of  liquors  to 
Its  members,  though  such  Uqnors  are  paid  for  by  them,  is  not  a  sale 
wltfiln  the  meaning  of  that  law.    (People  t.  Adelphl  dub,  700.) 

See  Insurance  87-4L 

ATTACHMENT. 

1.  ATTACHMENT  OP  GOODS  IN  WARBH0U8E-SUFPI- 
CTBINOY  OF  LEVY.— Goods  stored  in  a  warehouse  are  sufficiently 
leyfed  upon  under  a  writ  of  attachment,  by  taking  actual  possession 
of  and  placing  them  in  charge  of  a  keeper.  (Blnsbeimer  y.  Whlteiy, 
192.) 

2.  CORPORATIONS,  FOREIGN— ATTACHMENT  OF  STOCK 

OF.— Shares  of  stock  in  a  foreign  corporation  created  and  existing  by 
the  laws  of  another  state,  and  belonging  to  a  nonresident,  cannot  be 
attached  or  garnished  in  an  action  in  Indiana,  although  the  certifi- 
cate of  stock  is  held  in  trust  in  the  latter  state.  (Smith  t.  Downey^ 
4G7.) 

8.  MOTIONS  AND  ORDERS-RES  JUDICATA— DISSOLUTION 
OF  ATTACHMENT.— If  an  assignment  for  the  benefit  of  creditors 
Is  made  after  the  leyy  of  an  attachment,  an  order  denying  a  motion 
to  dlssolye  the  attachment,  yirtually  upon  the  ground  that  the  as- 
signment did  not.  Ipso  facto,  work  a  dissolution  of  the  attachment, 
this  being  the  only  question  litigated  or  decided  on  the  motion,  is 
not  res  Judicata  upon  the  question  whether  the  attachment  was  dls- 
solTed  by  an  amendment  of  the  complaint,  and  affidavit  for  at- 
tachment, made  subsequently  to  the  assignment,  and  does  not  pre- 
clude the  court  from  deciding  that  such  amendment,  where  it  en- 
tirely changed  the  cause,  did  dissolve  the  attachment  as  to  the  as- 
signee in  the  assignment  proceeding.    (Heldel  v.  Benedict,  502.) 

4.  ATTACHMENT  —  DISSOLUTION  OF,  BY  AMENDMENT^ 
AFTER  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS.— If  an 
attachment  has  been  levied,  which  is  followed  by  a  general  assign- 
ment for  the  benefit  of  creditors,  an  amendment  of  the  complaint, 
and  affidavit  for  attachment,  made  after  the  execution  of  the  assign- 
ment, and  substituting  an  entirely  diflTerent  and  distinct  cause  of 
action,  for  the  one  set  up  in  the  original  complaint  and  affidavit,  dis- 
charges the  attachment  as  to  the  assignee  in  the  assignment  pro- 
ceeding, whatever  may  be  its  eflTect  as  between  the  parties  to  the 
action.    (Heldel  v.  Benedict,  592.) 

See  Judgments,  8;  Warehousemen,  i. 

ATTESTATION. 
See  Wills,  3. 
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ATTORNEY  AND  ClrlBNT. 
L  IF  ATTORNEYS  ACT    BEYOND  THEIR    AUTHORITT  IH 
OONBBNTINO  to  a  decree,  the  reDOtedy  Is  not  hj  appeal,  iNit  hj  som 
appropriate  proceeding  iu  tUe  court  wbere  the  consent  was  reoelTed 
and  acted  npon.    (Sdimldt  v.  Oregon  etc.  Min.  Co.,  7S50.) 

2.  JUDQMENT  BY  CONSENT— PRESUMED  POWER  OF  AT- 
TORNEYS.—Where  it  appears  that  a  Judgment  was  entered  by  con- 
tent,  and  that  It  fixes  the  compensation  of  pUlntilTa  attorneys  in  the 
•nit,  it  will  be  presumed,  on  appeal,  In  the  absence  of  any  showing 
to  the  contrary,  that  the  attorneys  were  authorized  to  request,  con- 
sent  to,  and  have  entered,  just  such  a  decree  as  was  entered,  snd 
which  the  plaintiff  seeks  to  hare  reyersed  npon  appeal.  (Sdunldt  t. 
Oregon  etc.  Min.  Co.,  759.) 

8.  ATTORNEY,  NONE  BUT  CLIENT  CAN  BEOOVER  FOB 
NEGLIGENCE  OF.— A  son  cannot  recoYer  of  an  attorney  damages 
suffered  by  him  through  the  negligence  of  the  attorney  in  the  prepa- 
ration of  a  will  of  the  mother  of  the  son,  the  employment  beLog  bf 
the  mother,  not  by  the  son.    (Buckley  y.  Gray,  88.) 

4.  ATTORNEYS*  FEES,  AIIiOWANCB  OF.— In  a  suit  by  a  tros- 
tee  to  foreclose  a  mortgage  by  the  terms  of  which  he  is  entitled  to 
reasonable  attorney's  fees,  together  with  his  costs  and  disbursemeat^ 
the  court  may,  though  there  is  no  issue  upon  the  subject,  fix  tte 
amount  of  the  fees  due  the  attorney,  referee,  and  the  stenoinapber, 
and  provide  in  the  decree  for  the  payment  thereof  to  them,  where  tiw 
proyision  appears  to  haye  been  made  by  consent.  (Schmidt  t.  Of^ 
fon  etc  Min.  Co.,  750.) 

0.  ATTORNEYS,  JUDGMENT  IN  FAVOR  OF  FOB  THEIR 
COMPENSATION.— Where  an  allowance  to  the  complainant  Is 
prcH;>er  on  account  of  attorneys'  fees,  it  may  be  made  directly  to  tbs 
attomi^s  themselrea.   (Schmidt  y.  Oregon  etc  Min.  OkK  7600 

ATTORNEYa 
See  Witnesses,  1. 

ATTORNEYS'  FEE& 
See  Injunctions,  18»  14. 

AucrriON. 

8ee  Executors  and  Admlnlstratoray  tt 

AUTHENTICATION. 
See  Eyidence,  14. 

BAGGAGa 
See  Carriers,  18. 

BANKS. 

1.  BANKS  AND  BANKING— STOLEN  CBRTIFIOATm  OF  DB- 
POSIT— RIGHTS  OF  DEPOSITORS.— A  bank  is  not  authorised,  as 
agahist  a  customer  and  depositor,  to  pay  the  money  doe  soch  deposi- 
tor or  creditor  on  certificates  of  deposit  duly  Issued  by  It,  which  haye 
been  stolen  and  bear  the  forged  indorsement  of  the  payee  when  he  it 
not  guilty  of  negligence  and  has  notified  such  bank  of  the  theft,  and 
it  pays  in  reliance  solely  on  the  indorsement  of  other  banks  that  hare 
prior  thereto  accepted  and  paid  the  certificates  The  debt  owing  the 
payee  of  such  certificates  is  not  discharged  by  such  payment,  and  the 
bank  of  deposit  is  still  liable  therefor.  (Fhrst  National  Bank  t.  Bre- 
mer, 461.) 
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&  BANKS  AND  BANKINO-CERTIPIOATION  OP  OHBOK— 
mwVKCn.—The  certification  of  a  check  In  the  hands  of  the  payee*  tfaa 
bodx  of  which  is  unaltered*  releajaes  the  drawer  from  further  liability, 
BiMl  creates  a  direct  liability  from  the  bank  to.  the  payee,  while  as  be- 
trweezi  tlie  bank  and  the  drawer,  it  operates  as  a  payment  to  that  ex. 
tent  on  b's  account,  and  althoug-h  prior  to  its  being  certified  the  check 
may  be  countermanded  by  the  drawer,  yet  after  its  certification  it  haa 
pfiSBed  beyond  his  control,  and  he  no  longer  has  power  to  counts- 
tuand  its  payment    (Meridian  Nat.  Bank  v.  First  Nat.  Bank,  450.) 

3.  BANKS  AND  BANKING— CHEOKS-^TBRTIFICATION  OF 
ASSUMED  NAME  OF  PAYE^E.— The  cerUfication  of  a  check  by  the 
bank  upon  which  It  is  drawn  and  its  subsequent  indorsement  by  the 
man  to  whom  it  was  actually  issued  and  by  whom  the  drawer  in* 
tonded  the  money  should  be  received  is  effectual  to  pass  the  title  to 
tlio  check  to  another  bank  paying  the  amount  of  it  m  good  faith  to 
tlie  drawee  upon  presentment,  although  the  latter  acts  under  an  as- 
anmed  and  fictitious  name  during  the  whole  transaction  while  not 
really  impersonating  any  other  Indiyldual.  In  such  case  any  loss  on 
tbe  check  must  faU  on  the  bank  certifying  it,  and  through  such  banlc, 
fipon  the  drawer.    (Meridian  Nat  Bank  y.  First  Nat.  Bank,  450.) 

4.  OQRPORATiaNS-SUSPBNSION  OF  BANK— INTEREST  ON 
X>BPOSITS  DETAINED.— If  a  pass-book  is  balanced  and  the  bank 
then  suspends  business,  refusing  to  pay  its  depositors,  it  thereafter 
detains  money  received  to  their  use  and  Is  liable  for  interest  thereon. 
<McGowan  t.  McDonald,  149.) 

5.  CORPORATIONS  —  SAVINGS  BANKS  —  LJABIIilTY  OF 
8TOOKHOL1DERS.— If  constitutional  provisions  impose  personal  lia- 
bility upon  stockholders  in  all  corporations  for  corporate  debts,  the 
le^lature  cannot  exempt  stockholders  in  savings  banks  from  such 
MaUltty.    (McGowan  v.  McDonalld,  149.) 

Bee  Evidence,  10. 

BARBERS. 
Bee  Sunday,  3,  4. 

BBNEFIOIARIES. 
Bee  Insurance,  80. 

BONA  FIDE  PURCHASERS. 
See  Deeds,  4;  Homesteads,  0. 

BONDS. 
8es  Injunctions,  15;  Judgments,  13;  Municipal  Oorpoomtloiis,  9,  10. 

BOUNDARIES. 

1.  BOUNDARIES -LAKES— MEANDER  LINES.— A  granit  of 
land  bounded  by  the  mefindered  lines  of  n  natural  lake  conveys  only 
to  the  water's  edge.    (Fuller  v.  Shedd,  880.) 

2.  BOUNDARIESr-MEANDER  LINES.— LAKES,  wbether  great 
or  small,  if  of  such  size  that,  in  making  the  ori^nal  survey  they  are 
meandered,  are  subject  to  the  same  rule  as  to  riparian  dgibts.  (Ful- 
te  V.  Shedd,  880.) 

8.  BOUNDARIES-MEANDER  LINES.- In  a  grant  of  kmd  bor- 
dering on  a  river  wbicih  has  been  meandered  in  making  the  survey, 
the  meander  line,  in  and  of  Us9\t,  is  not  a  boundary  Hue,  for  the  pur. 
poBe  of  determining  quantity  in  a  fractional  part.  (FuUer  t.  Shedd. 
880.) 

AM.  Br.  Rbp.,  Vou  LIL  —  O 
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4.  BOUNDARIES-MBANDBR  LINES.— If  a  narrow  itrlp  ot  lasi 
lies  between  tbe  meander  line  and  the  natural  boundary,  as  a  strem 
or  rlyer,  and  Its  proportions  are  much  smaller  than  tbe  land  grantedi 
it  Is  Induded  In  tbe  grant,  and  tbe  center  of  tbe  stream  is  tbe  bova- 
dary,  unless  a  different  intention  is  manifested  by  tbe  terms  used. 
(Fuller  T.  Sbedd.  880.) 

8w  BOUNDABIBS,  MEANDBB  LINBS.-nIf  tbe  Und  cutside  of  tas 
meander  line  of  <tbe  grant  is  so  grossly  in  excess  of  that  sold  that  it 
Is  apparent  that  there  is  fraud  or  mistake  in  the  survey,  such  excess 
Is  not  included  in  tbe  grant  and  tbe  meander  line  Is  tbe  boundaiy. 
(Fuller  T.  Sbedd.  880.) 

6.  BOUND ARIES-MBANDER  LINBS.— RBSURYBY  of  Isnda 
Ibe  greater  part  of  which  are  covered  by  water,  within  tbe  meandered 
line  of  a  natural  lake,  without  fraud  or  mistake  in  tbe  original  sur- 
vey, or  material  changes  in  conditions,  cannot  be  made  by  tbe  land 
department  and  the  land  therein  patented  to  other  parties,  as  agalDft 
Hkorn  iMlding  under  tbe  wiginal  granta    (Fuller  t.  Sbedd.  880l) 

Bee  Injunctionfl^  6^  6L 

BUILDING  CONTRACJTS. 

1.  BUILDING  CONTBAXrrS— DEIiAY  IN  COMPLETION— PBX. 
ILTY  OB  DAMAGBS.— A  stipulation  in  a  building  contract  for  th* 
recovery  of  a  specified  amount  as  damages  for  eacb  day  that  tbe 
completion  of  tbe  building  is  delayed  after  a  certain  time.  Is  a  provi- 
sion for  liquidated  damages,  and  not  for  a  penalty.  (Beicfaenbadi  r. 
fiase,  51.) 

2.  BUILDING    CDNTBACrrS  —  DBLAY— LIQUIDATED   DAM- 
AGES.—A  contractor  is  not  relieved  from  liability  for  liquidated  dam- 
ages tor  delay  in  tbe  completion  of  a  building  by  tbe  fact  that  tbs 
delay  was  caused  by  tbe  failure  of  a  subcontractor  to  furnish  mate- 
rial.   (Reicbenbacb  T.  Rage,  51.) 

8.  BUIIiDING  OONTRACTS-DELAY  IN  001iPLETION.-«e- 
verity  of  weather  is  not  alone  suf&cient  to  relieve  a  contractor  from 
liability  for  liquidated  damages  for  failure  to  complete  a  bufldinf 
wkhin  stipulated  time.  If  tbe  delay  caused  by  such  weather  could 
have  been  avoided  and  the  work  carried  on  with  safety  and  durabil- 
ity by  the  exercise  of  extra  means  or  effort  on  tbe  part  of  tbe  con- 
tractor during  tbe  continuance  of  such  weather.  (Belcbenbadi  v. 
8Kg«^5L) 

See  Mechanic's  Liens. 

BUBDBN  OF  PROOF. 
6ee  Oorporattoos,  27,  82;  Instructions,  2;  Negligence^  ft. 

OARBIEBS. 

1.  OARBIER6.— THE  DUTY  TO  DELITER  (K>ODS  BECTBIVBD 
BY  A  CARRIER  for  transportation  is  imposed  by  law  as  soon  as  he 
accepts  them,  and  whether  expressed  or  not,  becomes  a  part  of  the 
contract    (Oivallaro  v.  Texas  etc.  Ry.  Co.,  94.) 

2.  CARRIERS.— NOTICE  OF  THE  ARRIVAL  OF  GK>ODS  at  tbe 
place  of  destination  given  to  a  person  who  personated,  and  fals^ 
and  fraudulently  represented  himself  to  be,  the  consignee  cannot 
reduce  the  liability  of  the  carrier  to  that  of  a  warehouseman.  (Cav- 
allaro  v.  Texas  etc.  Ry.  Co.,  94.) 

t.  A  CARRIER'S  LIABILITY  AS  SUCH  IS  NOT  TERMINATED 
hj  the  fact  that  goods  have  not  been  called  for,  for  two  or  three  weeki 
after  tbelr  arrival,  if  t^e  consignee  has  not  bad  notice  of  aucb  arrival 
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«Qch  notice  harlng,  In  fact,  been  ^en  to  a  person  who  fraodnlentlj 
personated  the  consi^n^ee.    (OaYallaro  ▼.  Texas  etc.  Ry.  Co.,  SM.) 

4.  OARRIERS-DBLIVERY  TO  PROPER  PERSON.— A  carrier 
1b  an  insurer  of  the  safe  delivery  of  the  goods  to  the  person  to  whom 
they  are  consigned.    (Pacific  Express  Co.  ▼.  Shearer,  824.) 

5.  CARRIERS— DELIVERY  OF  GOODS  TO  A  PERSON  OTHER 

^TRAN    THE    CONSIGNEE  is  not  Jnetifled  by  the  fact  that  such 

otber  person  had  proeared  and  presented  to  the  carrier  a  duplicate 

\M1  of  lading,  not  assigned  by  either  the  consignee  or  the  consignor. 

(GaTallaro  ▼.  Texas  etc.  Ry.  Co.,  94.) 

It  A  CARRIER  DELIVERING  GOODS  TO  A  WRONG  PERSON 
la  not  excused  by  any  circumstances  of  fraud,  imposition,  or  mistake. 
The  law  exacts  of  him  absolute  certainty  that  the  person  to  whoni 
the  delivery  Is  made  Is  the  party  rightfully  entitled  to  the  gooda 
I>eliyery  to  another,  whether  by  Innocent  mistake  or  through  fraud 
practiced  upon  the  carrier,  is  a  conyerslon  by  him.  (CayaUaro  v. 
Texa^  etc.  Ry.  Go.,  94.) 

7.  CARRIERS  —  LIABILITY  FOR  DELIVERY  TO  WRONG 
PB?RSON— FRAUD.— A  carrier  cannot  escape  liability  on  the  grround 
that  deception,  imposition,  or  fraud  may  have  been  resorted  to  by 
an  1mir>ostor  to  obtain  from  the  agent  of  the  carrier  the  goods  (n- 
trosted  to  its  care.    (Pacific  Express  Co.  t.  Shearer,  824.) 

8.  CARRIERS-DELIVERY  TO  WRONG  PERSON— IMPOSI- 
TION.—An  express  company  is  liable  for  deliyering  a  package  of 
money  to  an  impostor  who  represents  that  he  is  the  consignee,  where 
the  one  who  sent  the  money,  as  directed  by  telegraph,  believed 
that  the  telegram  was  from  the  person  by  whom  It  purported  to  have 
heen  sent  although  such  impostor  telegraphed  for  the  money  in  tlie 
name  of  the  supposed  consignee,  and  a  reply  to  the  telegram  was  de- 
livered to  the  impostor.  The  comTiany,  witliout  reference  to  the  party 
who  may  have  ordered  the  money  sent,  or  who  may  have  telegraphed 
for  it  is  bound  to  deliver  it  to  the  real  person  to  whom  it  Is  consigned. 
(Pacific  Express  Co.  v.  Shearer.  824.) 

9.  CARRIERS— PliACE  OF  DELIVERY.— Good«  consigned  gener- 
ally to  a  designated  consignee  without  stating  his  office  or  place  of 
business  are  deliverable  at  the  station  or  depot  of  the  carrier,  and  a 
delivery  of  tbem  at  the  building  in  which  the  consignee  has  an  office 
to  a  person  there  fraudulently  personating  him  is  not  a  proper  delhr- 
ery,  and  cannot  relieve  the  carrier  from  liability  for  such  goods. 
(Cavallaro  v.  Texas  etc.  Ry.  Co..  94.) 

10.  CARRIERS  OR  WAREHOUSEXfEN— VARIANCE.— A  plaintiff 
suing  the  defendant  as  a  common  carrier  may  recover  against  him 
as  a  warehouseman,  in  every  proper  case.  (Cavallaro  v.  Texas  etc 
Sv  Go    94.) 

11.  A  CARRIER  ACCEPTING  FOR  CARRIAGE  GOODS  DI- 
RECTED TO  A  DESTINATION  BEYOND  its  own  route  assumes. 
In  the  absence  of  an  express  contract  upon  the  subject,  the  obligation 
lo  transport  them  to  the  place  to  which  they  are  directed.  (Caval- 
laro V.  Texas  etc.  Ry.  Co.,  94.) 

12.  CARRIERS  CONNECTING.— Where  property  delivered  to  a 
carrier,  consigned  to  a  place  beyond  Its  route.  Is,  at  the  end  of  such 
route,  received  by  another  carrier  for  transportation  to  the  place  of 
destination,  It  becomes  answerable  to  the  owner  for  any  negligencs 
or  misfeasance  in  completing  the  carriage,  whether  there  Is  aa 
express  contract  or  not.    (CJavallaro  ▼.  Texas  etc.  Ry.  Co.,  94.) 

13.  CARRIERS— LIABILITY    FOR   BAGGAGE.— If  a    commoa 

carrier,  without  any  contract,  express  or  implied,  to  carry  baggage, 
received  under  the  mistaken  supposition  that  it  belonged  to  a  pas- 
senger who  had  bought  a  ticket  over  Its  road*  nndertakes  to  carry 
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■iich  baffga^,  it  asrames  no  duty  to  the  owner,  except  to  aMi!i 
from  wiUfal,  wanton,  or  Intentional  injury  to  the  property  while  !■ 
Iti  possession.  It  is  not  liable  for  the  loss  of  the  ptag&:tj  if  tke 
train  carrying  It  breaks  through  a  bridge  which  has  become  defee- 
tiYe  throng  the  gross  negligence  of  the  cairier.  (Beers  r.  Boston 
etc  R.  R.  Go.,  293.) 

14.  GARBIBR8.— A  PASSBNGER  IS  A  PBBSON  whom  a  ooauDOa 
carrier  has  contracted  to  carry  from  one  place  to  another,  and  has  in 
the  conrse  of  the  performance  of  that  contract  receired  nnder  his 
care  either  upon  the  means  of  conveyance  or  at  the  iK>int  of  depart* 
arc  of  that  means  of  conyeyance.  The  relation  of  carrier  and  pas- 
senger does  not  arise  until  the  traveler  puts  himself  in  charge  <^  the 
carrier  for  the  purpose  of  being  conveyed  to  his  destination.  (Ghl- 
oago  etc.  R.  R.  Go.  v.  Field,  444.) 

See  Railroads,  3-12. 

OAVKAT  EMPTOR, 
8ee  Judicial  Sales,  3;   Landlord  and  Tenant,  8»  6L 

OBRTIFIGATES  OF  DEPOSIT. 
See  Banlcs,  L 

GBRTIORARI. 

OERTIORARI.— Whether  a  court  has  Jurisdiction  most  be 
determined  from  the  record  taken  as  a  whole.  (Wnlff  r.  Sxqferittt 
Court,  78.) 

OHANGERY  PBACTIOB. 
See  Equity,  3-0. 

CHARITIES. 

•OHARITABLE  INSTITUTIONS,  WHAT  ARE.— A  eodety  or 
Institution  may  be  charitable  within  the  meaning  of  the  law  ezenqit- 
tag  the  property  of  charitable  institutions  from  taxation,  tliough  Its 
benefits  do  not  extend  to  the  general  public,  but  are  restricted  to  tts 
own  members  and  their  families.  (Hibernian  Bener.  Society  t.  K^, 
760.) 

See  Taxes,  S. 

CHECK& 
See  Banks,  2,  3;  Glfit«,4. 

CLAIMS, 
flee  Bxecntors  and  AdmlnistratoiB,  1;  Merhantaf  Iien%  %  t. 

CLOUD  ON  TITLIB. 

ADVERSE  POSSESSION— PLEADING.— In  an  aetton  to  qniel 
ttUe,  an  allegation  of  ownership  in  fee  admits  proof  of  any  titl% 
iBCiiiding  tliat  acqniied  by  adverse  possession.   (siog'BrB  t.  lllller,  SOi) 

COLLATERAL  ATTACK. 
Bee  Insane  Persons,  6;  Judgments,  8,  8^  6L 

COLOR  OF  TITLE. 
See  Adverse  Possession,  3» 
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COMMISSIONER'S  RBPOBT. 
See  Equity,  8-0. 

CONFIRMATION. 
See  PartltioD,  13;  Judicial  Salee,  1«  Z 

CONFLICT  OP  LAWa 
ftee  Husbantl  and  Wife»  2;   Liens;  States. 

CONSENT. 
See  Appeal,  4,  14;  Attorney  and  Client,  1,  2»  4;  B«(pik 

CONSIDERATION. 
See  Contracts,  1,  2;   Gifts,  8. 

CONSTITUTIONAL  LAW. 

Oorpentlons^  8^  10,  12,  13;   Rape;  Statutes,  6-10^  12;   Sunday, 

8,  4. 

CONSTITUTIONS. 

CONSTITUTIONAL     LAW-COAL    MININO.— •a)UB    PRO- 

tnSS  OF  LAW^  AND  '*LAW  OF  THE  LAND"  are  synonymous 
phrases.  They  refer  to  general,  public  law,  operating  upon  all  alike, 
and  not  to  partial  or  private  laws,  such  as  those  whldi  make  an  ar- 
bitrary division  of  the  business  of  coal  mining  and  impose  special 
burdens  and  restrictions  upon  the  operators  of  one  dass  of  mlnes» 
whose  product  Is  shipped  by  rail  or  water,  but  which  burdens  and 
restriotions  are  not  imposed  upon  the  other.  (Hailing  t*  People^ 
M4.) 

See  Thxes,  1«  8. 

CONTRACT0R& 
See  Building  Contzacts;    Contraots^  4. 

CONTRACTS. 

L  CONSIDERATION.-THE  PRIVILDGB  OF  NAMING  A 
CHILD  is  a  sufficient  consideration  to  support  a  promise  to  pay  a 
designated  sum  to  such  child.    (Eaton  v.  Llbbey,  511.) 

2.  A  PROMISE,  THOUGH  PAYABLE  TO  AN  INFANT  and 
given  in  consideration  of  the  privilege  of  nauHTig  hlui.  Is  enforceable 
by  action.   (Ealom  v.  Llbbey,  611.) 

8.  STATUTE  Off  FRAUDS.— IF  THE  NAME  OF  A  PARTY  to 
be  bound  on  a  contract  appears  In  the  body  of  the  memorandum 
thereof,  instead  of  being  signed  at  the  end,  this  Is  a  sufficient  sub- 
scription. If  the  name  was  so  written  by  him  or  his  authorized  agent 
(New  England  Dressed  Meat  etc.  Co.  v.  Standard  Worsted  Co.,  616.) 

4.  CONTRACTS,  THIRD  PARTY  WHEN  NOT  ENTITLED  TO 
SUE  THEREON.— Though  a  contract  with  a  city  for  the  doing  of 
work  upon  Its  streets  contains  a  provision  that  the  contractor  will 
pay  all  sums  of  money  due  from  him  for  materials  furnished  or  work 
done  by  others  in  connection  with  his  contract,  he  is  not  answerable 
to  persons  who  did  work  or  furnished  materials  for  one  to  whom  he 
liad  sublet  work  to  be  done  under  his  contract  (Brower  Lumber 
Oo.  V.  Miller.  807.) 

6.  A  CONTRACT  BETWEHEN  TWO  PERSONS  canDor  be  held  to 
be  for  the  benefit  of  a  third  from  the  mere  fact  that  Its  breach,  or 
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Besrl!;eiice  In  dlHoharglnff  the  dntlefl  undertaken  by  It,  has  teBoitad 
In  injury  to  anottier.    (Buckley  y.  Qray,  88.) 

tt.  COIW^RACyT,  ACTION  UPON  BY  THIRD  PERSON.— The  sec- 
tion of  the  ClTil  Code  of  California  declaring  that  a  contract  made  by 
one  person  for  the  benefit  of  a  third,  may  be  enforced  by  the  latter, 
does  not  entitle  the  devisee  under  a  will  to  maintain  an  action  against 
the  attorney  of  a  testator,  on  the  i^ound  that  the  latter,  acting  under 
the  directions  of  the  testator  to  draft  a  will  in  the  plalntilTa  faTor, 
WAS  guilty  of  negligence  and  carelessness  In  the  preparation  of  auch 
will,  by  reason  of  which  the  testator's  intention  was  not  properly 
expressed,  to  the  injai7  of  the  plaintiff.    (Buckley  ▼.  G-ray,  88.) 

7.  POLICE  POWER—GENERAL  WELFARE— PBNALTY.—The 
right  of  the  sovereign  power  to  direct  that  which  is  for  the  welfare 
of  the  general  public  cannot  be  abridged  by  contract  stipulations  be- 
tween individuals;  nor  can  a  party  to  a  contract  be  mulcted  into  a 
penalty  because  of  obedience  to  the  mandate  of  the  comnionweaitli. 
tFidellty  Trust  Co.  v.  Fridenberg,  851.) 

8.  THE  ILLEGALITY  OF  A  CONTRACT  NEED  NOT  BE  SET 
UP  as  a  defense,  because  no  court  will  consciously  lend  Its  aid  for 
Its  enforcement.    (Claflln  v.  United  States  etc.  Co..  528.) 

9.  A  CONTRACT  NOT  TO  MANUFACTURE  NOR  8ELI<  A  DES- 
IGNATED BITTERS  is  broken  by  the  sale  of  the  same  bltt^^B  under 
another  name,  especially  If  the  vendor  represents  to  his  customers 
that  .the  bitters  which  he  manufactures  and  sells  are  sui^erior  to  the 
bitters  which  he  had  thus  sold  the  right  to  manttfactore  and  selL 
(Gregory  v.  Speiker,  70.) 

CONTRIBLT^rONS. 
fiee  Cotenancy,  2. 

CONVERSION. 
Bee  Cotenancy,  5,  7. 

CORPORATIONS. 

1.  CORPORATIONS— STATUTORY  PREREQUISITIB— ATTACK 
UPON  CORPORATE  EXISTENCE.— There  is  a  broad  distinction 
between  those  acts  made'  necessary  by  the  statute  as  a  prerequisite  to 
the  exercise  of  corporate  powers,  and  those  acts  required  of  Individ- 
uals seeking  incorporation,  but  not  made  prerequisite  to  the  exercise 
of  puch  powers.  In  respect  to  the  former,  any  material  omission  vvill 
be  fatal  to  the  existence  of  the  corporation,  and  may  be  taken  advan- 
tage of  collaterally,  in  any  form  in  which  the  fact  of  incor];>oratlon 
can  properly  be  called  in  question.  In  respect  to  the  latter,  the  in- 
corporation is  responsible  only  to  the  government  In  a  direct  proceed- 
ing to  forfeit  the  charter.    (Jones  v.  Aspen  Hardware  Co.,  220.) 

2.  CORPORATIONS— WHEN  NEITHER  DE  JURE  NOR  DB 
FACTO.— A  company,  intended  to  be  a  corporation,  but  which  has 
failed  to  comply  with  the  statute  requiring  it  to  file  Its  certificate  of 
incorporation  with  the  secretary  of  state,  and  to  pay  a  fee  therefor, 
is  neither  a  de  Jure  nor  a  de  facto  corporation,  but  simply  a  volun- 
tary eesoclation  of  individuals  in  the  nature  of  a  oopartnersldii. 
(Jones  V.  Aspen  Hardware  Co.,  220.) 

8.  A  DE  FACTO  CORPORATION  can  never  be  zecogntsed  in  vio- 
lation of  a  positive  law.    (Jones  v.  Aspen  Hardware  Co.,  220.) 

4.  TO  CONSTITUTE  A  DE  FACHTO  CORPORATION  there  must 
be  either  a  charter  or  a  law  authorizing  the  creation  of  such  a  cor- 
poration, with  an  attempt,  in  good  faith,  to  comply  with  Its  terms, 
and,  also,  a  user  of,  or  attempt  to  -exorcise,  corporate  powers  under  It 
(Jones  V.  Aspen  Hardware  Co.,  220.) 
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S.  CORPORATION,  OHANOB  IN.— A  SUBSCRIBER  to  the  ertock 
&  €orporati<m  cannot  defeat  an  action  to  recoyer  the  amount  of 
Ills  «nbecription,  on  the  ground  that  the  corporation  formed  la  not 
^lie  one  to  which  he  subscribed,  because  the  certificate  of  Incorpora- 
tioo  fixed  the  date  of  Its  expiration  at  a  time  different  from  that  si>e- 
oified  In  the  preliminary  agreement,  when  he  has,  after  the  issuing 
oX  tftock,  voted  thereon,  and  otherwise  recognized  the  existence  of  the 
coxrporation.    (Greenbrier  Industrial  Exp.  v.  Squires,  884.) 

6L  CORPORATION,  AOQUIESCESNCE  IN  CHANGE  IN.— A  cor- 
porator who  has  received  stock  in  the  corporation,  and  voted  there- 
on, and  paid  part  of  the  first  assessment,  and  who  was  present  when 
tlie  certificate  of  incorporation  was  read  at  the  organization  meeting, 
is  diarged  with  knowledge  of  a  variance  between  such  certificate 
AiLd  the  preliminary  agreement  for  Incorporation,  and  cannot  re- 
lienre  hlmeelf  from  the  effect  of  his  subsequent  acquiescence  by  prov* 
ing  that  he  did  not  hear  the  reading.  It  was  his  duty  to  inform  him- 
self when  the  means  of  Information  were  thus  <^>en  to  him.  (Green- 
brier  Industrial  Exp.  v.  Squires,  884.) 

7.  CORPORATIONS— TAKING   OF   TITLE   TO   PROPERTY-- 
CORPORATE  POWERS— STATUTORY  PREREQUISITE.— The  tak- 

Inif  of  title  to  property  by  a  corporation  is  the  exercise  of  a  corporate 
povrer;  and.  If  the  statute  prohibits  a  corporation  from  exercising 
corporate  powers  nntll  the  fee  for  filing  its  certificate  of  incorpora- 
tion has  been  paid,  it  cannot  take  title  to  property  until  the  terms 
of  the  statute  have  been  complied  with.  (Jones  v.  Aspen  Hardware 
Co.,  220.) 

8.  CORPORATIONS  -  CONSTITUTIONAL  LAW  -  LIABILITY 
OF  STOCKHOLDERS.— If  a  constitutional  protrlslon,  and  legislation 
necessary  to  carry  it  into  effect,  makes  each  stockholder  in  a  corpo- 
ration Individually  and  personally  liable  for  his  proportion  of  all  its 
debts  and  liabilities,  a  subsequent  statute,  in  so  far  as  it  attempts 
to  exempt  corporations  formed  under  It  from  such  liability,  is  obnox- 
ions  to  the  constitution  and  of  no  effect  (McGowan  y.  McDonald* 
140.) 

0.  CORPORATIONS-LIABILITY  OP  STOCKHOLDERS— BVI- 
DEINGE.— The  liability  of  a  stockholder  in  a  corporation  for  its  debts 
is  primary;  and  any  evidence  competent  and  sufficient  to  show  the 
liability  of  the  corporation  is  competent  to  show  that  of  the  stock- 
bolder.    (McGowan  y.  McDonald,  149.) 

10.  CORPORATIONS-LIABILITY  OP  STOCKHOLDERS.— The 
provisions  of  section  287  of  the  Civil  Code  of  California,  stipulating 
that  no  corporation  formed  or  existing:  before  such  "code"  took  effect 
should  be  aflTected  by  such  provisions,  unless  the  corporation  should 
elect  to  continue  its  existence  thereunder,  relates  to  the  formation 
and  existence  of  the  corporation  and  not  to  the  liability  of  its  stock- 
holders. They  remain  personally  liable  In  any  case,  under  consti- 
tutional provisions  Imposing  such  liability.  (McGowan  v.  McDonald. 
140.) 

11.  CORPORATIONS  —  STOCKHOLDERS  —  ADMISSION  BY 
PLEADINGS.— If  an  allegation  in  a  complaint  alleges  that  defend- 
ant  is  the  owner  of  certain  shares  of  stock  in  a  corporation,  his  fail- 
ure to  deny  such  allegation  constitutes  an  admission  that  he  is  such 
stockholder.    (McGowan  v.  McDonald,  149.) 

12.  CONSTITUTIONAL  LAW— CORPORATIONS--OBLIGATION 
OP  (X>NTRAOTS.— Under  a  constitutional  provision  that  all  general 
and  special  laws  for  the  formation  of  corporations  may  be  altered  or 
repealed,  the  legislature  has  power  to  change  the  law  relating  to 
the  liability  of  stockliolders  without  impairing  the  obligation  of 
contracts,  although  in  so  doing  obligations  are  Imposed  upon  stock- 
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holders  for  wldcb  they  were  not  liable  Whea  Oiey  became  sndL  (lie* 
Gowan  t.  McDonald,  149.) 

18.  CONSTITUTIONAL  lAW— STATUTES  VOID  IN  PAKT.— An 
Independent  unconstitntlonal  section  of  a  statute  exempting  tbe 
stockholders  in  a  corp<Htition  from  personal  liability,  not  entering 
Into  the  general  object  and  parpose  of  the  act  under  which  the  corpo- 
ration is  formed,  and  which  may  be  stricken  out  without  prejudice 
to  the  other  portions  of  the  statute,  does  not  defeat  such  other  por- 
tions, or  affect  the  yalidlty  of  corporations  organised  and  formed 
under  such  act    (McQowan  v.  McDonald,  148.) 

14.  CJORFORATIONS,  INSOLVENT— LIABILITY  FOB  UNPAID 
STOCK  SUBSCRIPTION.— A  subscriber  to  the  stock  of  a  coirponi- 
Uon,  with  notice  that  his  stock  is  to  be  sold  unless  assessments  are 
paid,  cannot,  after  the  corporation  becomes  insdlrent,  escape  liability 
for  the  unpaJd  i>ortion  of  his  subscription  by  yoluntarlly  assigning  his 
certificate  in  blank  and  delivering  It  to  the  treasurer  of  the  cotxiora- 
tjon  at  the  request  of  the  latter.  (Burt  y.  Real  Bstate  BSzchange, 
858.) 

15.  CORPORATIONS^  INSOLVENT.— TRANSFERS  OP  STOCK 
fai  a  failing  corporation,  made  by  the  transferrer  for  the  purpose  of 
escaping  his  liability  as  a  sharehold^  to  a  person,  who  from  any 
«ause  is  incapable  of  responding  in  respect  to  such  liability,  are  rold 
as  to  creditors  of  the  corporation  and  other  shareholders,  although, 
as  between  the  parties  themsehres,  the  transfers  may  be  Talid.  (Burt 
T.  Real  Bstate  Bizchange,  858.) 

m  CORPORATIONS.— IF  STOCK  HAS  BEEN  ISSUED  WITH- 
OUT THE  SUBSCRIPTION  THEREFOR  BEING  PAID  In  full,  and 
is  afterward  transferred,  the  purchaser  becomes  personally  liable 
for  the  amount  of  such  subscription  remaining  unpaid.  (Visalia  etc 
R.  R.  Co.  v.  Hyde,  1S6.) 

17.  CORPORATIONS-LIABILITY  OF  STOCKHOLDERS.- If  the 
liability  imposed  by  statute  upon  stockholders  in  a  corporation  is 
contractual.  It  may  be  enforced  outside  the  limits  of  the  state.  (Cusii- 
Ing  Y.  Perot,  835.) 

18.  CORPORATIONS— LIABILITY  OF  STOCKHOLDBR.--JUD6- 
MENT  AGAINST  A  STOCKHOLDER  Id  a  corporation  and  execu- 
tion levied  on  his  real  estate  in  the  state  where  tlie  corporation  is 
created  for  an  amount  tliat  exhausts  his  liability  therein  is  a  bar  to 
an  action  In  another  state  to  enforce  his  liability  as  a  otodchdlder. 
(Cnshing  t.  Perot,  835.) 

19.  CORPORATIONS  — ASSESSMENT  — LIABILITY  OF  PUR- 
CHASER OF  STOCK.— One  purchasing  stock  in  a  corporation  and 
causing  a  transfer  thereof  to  be  made  to  himself,  and  entered  upon 
its  books,  becomes  substltated  to  his  vendor,  and  therefore  holds  such 
stock  on  the  same  conditions  and  subject  to  the  same  obligation«i 
as  such  vendor  held  it  upon  prior  to  the  transfer.  (Visalia  etc  R.  R. 
Co.  T.  Hyde,  136.) 

20.  CORPORATIONS.  —  A  STOCKHOLDER  TRANSFERRING 
HIS  STOCK  in  a  corporation  after  the  levying  of  an  assessment 
thereon,  without  the  transfer  being  entered  on  the  books  of  the  cor- 
poration, remains  liable  for  the  amount  of  such  assessment.  (Visalia 
etc.  R.  R.  Co.  V.  Hyde,  136.) 

21.  CORPORATIONS.— AN  ACTION  TO  RBCOVBHl  AN  ASSESS- 
MENT UPON  THE  BALANCE  REMAINING  UNPAID  FOB 
STOCK  issued  by  a  corporation  cannot  be  resisted  on  the  ground 
that  the  defendant  did  not  own  the  stock  when  the  liability  was 
incurred  to  meet  which  the  assessment  was  made,  nor  on  the  ground 
that  tbe  corporation  has  assets  sufficient  to  meet  all  its  liabilities. 
Tlie  obligation  of  the  defendant  rests  upon  the  contract  of  subscrip- 
tion.  The  propriety  of  maidng  the  assessment  or  otherwise  compel- 
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11ns  the  payment  of  the  subscription  has  been  placed  In  the  discretion. 
of  the  board  of  trustees.    (Ytsalia  etc  R.  R.  Co.  y.  Hyde,  136.) 

22.  CORPORATIONS— lNSOIiVBNOY-«ALB  OP  PROPERTY.— 
If  after  a  railway  company  has  bought  rails  and  distributed  them^ 
alon£f  a  projected  line  of  road.  It  Is  enjoined  from  proceeding  with< 
the  construction  of  the  road  before  the  rails  are  laid,  and,  becoming 
insolvent,  resells  the  rails  to  the  manufacturer  in  part  payment  ot 
the  unpaid  purchase  price,  the  resale  is  valid  after  possession  talcen 
therennder,  as  against  another  creditor  of  the  company  who  subse- 
qnently  attaches  them  as  Its  property.    (Johnson  Go.  t.  Killer,  833.> 

28.  GORPORATIONB-SALB  OF  PROFBRTY.— After  the  opera* 
tlon  of  a  corporation  has  become  a  matter  of  direct  public  interest 
and  concern,  its  property,  which  is  reasonably  essential  to  the  exer* 
else  of  its  franchises,  cannot  be  sold  by  It  or  Its  ereditora  piecemeal,. 
flo  as  to  stop  Its  operations  or  defeat  the  objects  of  Its  oharter,  but 
all  of  its  property  which  has  not  yet  become  a  part  of  its  structures, 
and  for  which  It  has  no  present  use,  may  be  thus  sold.  (Johnson  Oo.. 
T.  Miller,  883.) 

24.  CORPORATIONS— TRUST  FUND.—As  between  a  corporaHon 
and  Its  creditors  It  does  not  hold  Its  property  In  trust,  or  subject  t» 
a  Hen  in  favor  of  the  creditors.  In  any  other  sense  than  does  an  in- 
dividual debtor.    (First  Nat  Bank  v.  Dovetail  Body  etc  Co.,  435.> 

25.  CORPORATIONS,  PRBFBRBNOES  BY.  — A  corporation, 
thongh  insolvent,  if  still  In  possession  of  its  property,  may  prefer 
one  creditor  to  another.  (First  Nat  BanHc  v.  Dovetail  Body  etc.  Oo.,. 
486.) 

26.  CORPORATIONS  ^  PREFERENCES  BY.— A  mortgage  exe- 
cuted by  an  Insolvent  corporation  in  pursuance  of  an  agreement  to 
execute  it  is  valid,  and  cannot  be  set  aside  as  a  preference,  though 
glren  for  money  borrowed  to  satisfy  a  debt  for  which  the  president 
and  secretary  were  Jointly  liable  with  the  corporation.  (First  Nat 
Bank  v.  Dovetail  Body  etc.  Co.,  435.) 

27.  CORPORATIONS  INSOLVENT  —  PRBW^ERBNCES  TO  OF- 
FICBRS-FRBSUMPTION— BURDEN  OF  PROOF.— The  act.  of  the 
directors  of  an  insolvent  corporation,  or  of  a  corporation  in  falling 
circumstances,  in  voting  themselves  preferences,  Is  prima  facie  fraud- 
tJent,  ftnd  the  burden  of  proof  is  upon  them  to  show  that  their  debt 
iB  bona  Ade.    (Schufeldt  v.  Smith,  628.) 

28.  CORPORATIONS.  INSOLVENT— PREFERENCES  BY,  TO 
OFFICERS.— A  corporation,  so  long  as  it  has  control  of  Its  property, 
though  insolvent,  may,  when  acting  honestly,  prefer  one  creditor  to 
another,  and  may  so  prefer  its  stockholders  and  officers  who  are 
l>ona  fide  creditors.   (Schufeldt  v.  Smith,  628.) 

29.  CORPORATIONS-OFFICERS— LOANS  BY— RIGHT  TO  SE- 
CURE.- Directors  or  officers  of  a  corporation  may  loan  It  money  or 
Indorse  for  it,  and  have  the  same  right  to  collect  the  debt  or  secure 
themselves  as  is  accorded  to  other  creditors  of  the  corporation. 
(Schufeldt  T.  Smith,  628.) 

30.  CORPORATIONS-RECOVERY  BY  ALLEGED  CORPORA- 
TION AS  A  COPARTNERSHIP.— Though  a  company,  as  plaintiff, 
may  not  be  entitled  to  recover  as  a  corporation,  yet  it  may  maintain 
the  action  as  a  copartnership,  If  the  facts  alleged  show  that  the  com- 
pany to  a  copartnership  and  not  a  corporation.  (Jones  ▼.  Aspen 
Hardware  Co.,  220.) 

31.  CORPORATIONS— PLEADINGH3  EXISTENCE  OF.— If  an  ac- 
tion is  brought  against  a  defendant  in  a  name  implying  a  corporation 
the  complaint  need  not  expressly  allege  that  the  defendant  is  a  cor- 
poration.   (Lake  Erie  etc.  R.  R.  Co.  v.  Griffin,  465.) 
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as.  OORPOBATIONS-PBOOF  OP  CORPORATE  CAPACITT.-If 

m  company  l8  plaintiff  in  a  suit,  and  rellea  on  its  corporate  capacity, 
tt  must,  as  a  general  nile,  assume  the  bniden  of  pcoYlng  ft.  (Jones 
Y.  Aspen  Hardware  Co.,  220.) 

83.  CORl^ORATION,  B8aX>FPEL  TO  DENY  BXISTBNCB  OF.^ 
One  who  signs  a  preliminary  agreement  for  the  formation  of  a  cor- 
poration, but  fails  to  acknowledge  it,  and  who  attends  the  organiza- 
tion meeting  held  by  the  stockholders,  and,  after  the  issuing  of  a  cer« 
tiflcate  of  stock  to  him,  Yotes  for  directors,  and  pays  part  of  tba 
first  assessment  thweon,  and  recognizes  the  authority  of  the  direc- 
tors, only  claiming  that  he  had  subscribed  for  a  different  amount  of 
stock,  is  estopped  from  denying  the  corporate  existence,  and  from 
urging  technical  defects  in  tts  organization.  He,  therefore,  canuoc 
resijert  an  action  to  recover  the  baiance  of  his  subscrlptioii.  (Oseen- 
brler  Industrial  Exp.  y.  Squires,  884.) 

84.  CORPORATIONS— ESTOPPEL— DENIAL  OF  OORPOBATB 
EXISTENCE.— One  dealing  with  a  corporation  Is  not  estopped  to 
deny  its  existence  nnless  the  corporation  has,  at  least,  a  de  facto  ex* 
Istence.  Hence,  though  one  assists  In  the  organization  of  a  company 
which  is  intended  to  be  a  corporation,  and  sells  stock  In  trade  to  it, 
neither  he  nor  his  attaching  creditor  is  estopped  to  deny  the  corpo- 
rate existence  of  the  company  where  the  statute  requires  it  to  file  its 
certificate  of  incorporation,  and  this  has  not  been  done,  because,  until 
that  is  done,  the  company  has  no  existence,  in  fact,  as  a  corporation. 
<  J  ones  Y.  Aspen  Hardware  Co.,  220.) 

85.  FOREIGN  CORPORATION,  TRANSACTION  OF  BI7SINBSS 
BY,  WHAT  IS  NOT.— The  purchase  by  a  foreign  corporation  of  a 
promiHsory  note  in  this  state  with  no  purpose  of  doing  any  other 
act  here  Is  not  a  transaction  of  business  within  the  meaning  of  the 
statute  requiring  every  such  corporation,  before  transacting  baslneaa 
In  the  state,  to  execute  and  cause  to  be  recorded  a  power  of  attorney 
In  the  county  clerk's  office  in  each  county  where  it  has  a  resident 
agent    (Commei'clal  Bank  y.  Sherman,  811.) 

36.  FOREIGN  CORPORATION,  SUIT  BY,  RIGHT  TO  PROSB- 
CUTE  AGAINST  NONRESIDENTS,  WHEN  WILSL  BE  DBNIKD.— 
The  courts  of  equity  of  this  state  are  not  open  to  foreign  corpora- 
tions as  a  matter  of  private  right,  but  only  as  a  matter  of  comity.  If 
It  appears  that  complete  Justice  cannot  be  done  here,  or  that  the 
amount  InYolved  is  small,  and  the  defendant  will  be  subjected  to 
great  and  unnecessary  expense  and  inconvenience,  and  that  the  in- 
vestigation required  will  be  surrounded,  if  conducted  here,  with 
many  and  great,  if  not  Insuperable,  difficulties,  which  will  all  be 
avoided  without  special  hardship  to  the  plaintiff  if  suit  is  brought 
against  defendant  in  the  state  where  he  lives,  and  where  the  alleged 
debt  was  contracted,  and  where  personal  service  can  be  made  upon 
him  ,our  court  should  decline  Jurisdiction.  (National  Teleph.  ete.  Co. 
Y.  Du  Bois,  603.) 

See  Attachment,  2;   Injunctions^  1;   Beceivecs,  1,  8-& 

COSTS. 

1.  COSTS.— WHERE  NO  OBJECTION  IS  MADE  to  a  cost  UU 
within  the  time  allowed  by  law,  the  clerk  of  the  court  has  no  dis- 
eretioQ  to  disallow  any  pai^  thereof.   (Nicklln  v.  Robertson,  790.) 

2.  COSTS  IN  EQUITY.— Parties  who  resist  a  suit  to  have  a  re- 
sulting trust  enforced  in  favor  of  a  widow  out  of  lands  standing  in 
the  name  of  her  deceased  husband,  but  which  she  claims  were  paid 
for  out  of  l;er  separate  estate,  ought  not  to  be  excused  from  the 
payment  of  the  costs  of  suit.  If  a  decree  is  entered  against  them 
after  a  defense  interposed  by  them  making  neces.«?ary  a  trial  and  the 
expenditure  of  money.    (Berry  v.  Weidman,  866.) 
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8.  COSTS,  RELIKP  FROM  TAXATION  OF  IN  BQUITY.-If  m 
lecrec  grants  costs  to  one  of  the  litigants,  the  court  has  no  discre- 
tion,  after  tlie  lapse  of  the  time  within  which  it  was  authorized  to 
Sr&nt  relief  from  a  judgment,  to  review  or  affect  the  taxation  of  costs 
on  -ttie  ground  that  the  party  aggrieved  by  such  taxation  was  pre- 
rented  from  applying  for  relief  through  his  surprise,  mistake,  or  ez<- 
cnsable  neglect    (NIcklin  y.  Robertson,  790.) 

^  JUDGMENT,  RELIBF  FOR  MISTAKE,  ETC.-If  the  afBdaylte 
fileidl  In  support  of  a 'motion  for  relief  against  a  cost  bill  do  not  show 
tlia;t  it  was  taxed  against  the  moving  party  through  his  mistake,  Inad- 
▼ertence,  surprise,  or  excusable  neglect,  no  relief  can  be  granted 
tlioTisrh  the  motion  was  made  and  heard  within  the  time  allowed  by 
la^r.    (Nleklln  v.  Robertson,  790.) 

See  Time. 

COTENANCY. 

1.  TENANTS  IN  COMMON,  WHO  AR^.-Persons  owning  undi- 
vided Interests  in  real  property  are  tenants  in  common,  though  their 
IKIes  were  acquired  by  separate  conveyances  and  at  different  tlmea. 
<Stevens  v.  Reynolds,  422.) 

2.  A  OOTBNANT  BY  THE  PURCHASE  OF  AN  OUTSTAND- 
ING  TITI/E  acquires  only  the  right  to  compel  contribution  to  the  ex- 
pt^nses  thereof,  if  he  and  his  fellow  tenants  hold  Joint  possession  or 
otlxerwise  occul)y  relations  presumed  to  be  of  trust  aibd  confidence. 
<SteTens  v.  Reynolds,  422.). 

3.  COTENANT'S  PURCHASE  OF  OUTSTANI>ING  TITLE.— 
"WHAT  IS  A  REASONABLE  TIME  within  which  a  cotenant  must 
manifest  his  election  to  share  in  the  purchase  of  an  outstanding  title 
by  Uls  fellow  tenant  must  be  determined  by  the  peculiar  circum- 
fitances  of  the  case.  Wh&tever  delay  has  taken  place  must  be  con- 
els  tent  with  perfect  fair  dealing  and  In  nowise  attributable  to  an  ef- 
fort to  seek  the  advantage,  while  shirking  the  responsibilities,  of  the 
new  acquisition.    (Stevens  v.  Reynolds,  422.) 

4.  A  COTENANT  WISHING  TO  SHARE  IN  THE  BENEFIT  OF 
AN  OUTSTANDING  TITLE  acquired  by  one  of  his  fellow  tenants 
mnst,  within  a  reasonable  time,  elect  to  contribute  to  the  expense  of 
hlB  acquisition.  His  refusal  to  so  contribute  may  be  either  express 
or  necessarily  implied  from  his  conduct    (Stevens  v.  Reynolds,  422.) 

6.  EACH  COTENANT  IS  EQUALLY  ENTITLED  TO  THE  POS- 
8ISSSION  OF  PERSONAL  PROPERTY,  and  if  the  possession  of  one 
excludes  the  other,  this  does  not  amount  to  a  conversion.  (Robinson 
▼.   Dickey,  417.) 

6.  EACH  COTENANT  IS  BOUND  TO  PRESERVE  THE  BS^ 
TATE  IN  GOOD  FAITH  for  the  equal  benefit  of  alL  Neither  can 
acquire  an  outstanding  title  and  thereby  oust  his  cotenants,  or  do 
any  act  to  injuriously  affect  their  interests  in  the  property  when  the 
relation  between  them  Is  one  of  trust  end  confidence.  (Stevens  v. 
Revnolds  422.) 

7.  A  COTENANT  OUT  OF  POSSESSION  OF  PERSONAL 
PROPEIRTY  has  no  remedy  at  law  against  his  cotenant  in  possession, 
unless  the  latter's  dealing  with  the  property  amounts  to  a  conver- 
sion.   (Robinson  v.  Dickey,  417.) 

8.  A  COPARCENER  OCCUPYING  MORE  THAN  HER  SHARE 
of  the  common  property  Is  not  liable  to  account  for  the  profits 
realized,  where  she  does  not  oust  or  exclude  the  other  co-owners, 
though  there  is  a  statute  imposing  liability  to  account  on  joint  ten- 
ants, tenants  In  common,  and  tiieir  personal  representatives  for 
profits  realized  from  occupying  the  common  property.  (Ward  v. 
Ward,  911.) 
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t.  OOTENANOT  -  LIABILITY  FOB  BXCLU8IVB  OOOO- 
FANCY.— ▲  joint  tenant,  or  a  tenant  In  common,  la  not  aJisweraUe 
I17  tha  common  law  for  eKclnaiyely  occupying  tbe  oommoB  prop- 
artj,  or  more  than  his  share  thereof,  unless  he  agreed  to  pay  rent, 
•r  has  ousted  his  cotenauts.  This  rule  does  not  preyail  In  West  Tir- 
f Inia,  tha  courts  of  Virginia  having  constmed  the  atatntea  of  the 
gtate  as  making  a  cotenant  liable  for  occupying  more  than  hla  ahare; 
as  well  as  for  receiving  more  than  his  proportion  of  the  rents, 
except  when  the  property  is  susceptible  of  a  several  occnpatloo  by 
the  different  co-owners.  In  which  event  a  cotenant  In  exdnslva 
possession  of  a  part,  without  hindering  the  others  from  the  me  of 
their  shares,  is  not  answerable  to  them  for  profits  realised  from  the 
portion  In  his  exclusive  occupancy.    (Ward  v.  Ward,  911.) 

10.  COTENANCY— LIABILITY  FOB  RENTS  AND  PROFITS.— 
A  cotenant  in  exclusive  possession  to  not  liable  for  use  and  occupa- 
tion or  rents  and  profits  until  after  demand  made  therefor  by  hit 
coleuants.    (Leake  v.  Hayes,  34.) 

11.  COTENANCY— REPAIRS.— At  the  common  law,  one  cotenant 
could  compel  the  others  to  unite  In  the  expense  of  repalrizi^  a  bouse 
or  mill,  by  the  writ  of  de  reparatione  facienda,  if  tliey,  after 
request,  refused  to  join  in  such  repairs,  but  no  recovAcy  eoaU  be  bad 
for  repairs  already  made.    (Ward  v.  Waxd,  OIL) 

12.  COTENANCY— IMPROVEMENTS.— A  cotenant  cafled  on  bi 
equity  to  account  for  rents  or  profits  may  deduct « therefrom  ex- 
penses for  repairs,  on  the  principle  tliat  he  who  aeeka  equity  most 
aubmlt  to  equity.    (Ward  v.  Ward,  911.)  " 

13.  COTENANCY— IMPROyEMENTS.-Onfi  cotenant  cannot  com- 
pel auother  to  make  improvements  on  the  common  property,  nor 
maintain  an  action  against  him  personally  to  compel  contributloQ 
to  the  ejq[>ense  of  improvements  made  thereon  without  his  consent, 
express  or  Implied,  nor  fix  it  as  a  lien  on  his  interest  in  the  estate. 
except  that  by  the  writ  of  de  repanvtlone  facienda  all  the  tenants 
oould  be  compelled  to  unite  In  the  expenses  of  the  necessary  repairB 
of  the  house  or  mill  owned  by  them.    (Ward  v.  Ward,  91L) 

14.  COTENANCY— IMPItOVBMENTS.—The  fact  that  when  im- 
provenients  were  made  on  the  common  property,  it  was  in  the 
possession  of  the  holder  of  an  estate  for  life,  does  not  deprive  the 
cotenant  making  them  of  his  right  to  be  allowed  in  a  suit  for  par- 
tition by  sale  the  amount  which  such  Improvements  enhanced  tfaa 
value  of  the  property,  when  sold.    (Ward  v.  Ward,  91L) 

See  Partition* 

COUNSEL. 
See  Appeal,   12. 

COUNTIES. 
See  Execution,  2,  8. 

COURTS. 

1  AMENDMENT  AND  CORRECTION  OF  RECORDS.— Every 
court  of  record  has  the  inherent  right  to  cause  Its  acta  and  proceed- 
ings to  be  correctly  set  forth  in  its  records;  and  whoiev^  It  is 
properly  brought  to  the  knowledge  of  the  court  that  a  record  made 
by  the  clerk  does  not  correctly  show  the  order  or  direction  which  was 
in  fact  made  by  the  court  at  the  time  It  was  given,  the  court  hss 
authority  to  correct  its  record  In  accordance  with  the  facts,  but  it  can- 
not, under  the  form  of  an  amendment  of  its  record,  correct  a  judicial 
error,  or  make  of  record  an  order  or  Judgment  that  was  never  in  fad 
given.    (Kaufman  v.   Shaln,   139.) 
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2l  ASTBNDMENT  of  RECORDS— time.— The  power  of  a  court 
to  amend  its  records  to  make  them  correepond  with  tlie  facts,  may  te 
exercised  at  any  time.    (Kaufman  y.  Shain,  139.) 

a.  AMENDMENT  OF  RECORD  AFTER  TERM.— The  common- 
law  rule  that  a  court  record  can  be  amended  after  the  term,  only 
when  there  is  something  in  the  record  to  amend  by,  does  not  extend 
to  minute  entries,  or  orders  of  court  not  forming  a  part  of  the  Jadg- 
ment-roU.    (Kaufman  v.  Sbain,  139.) 

4.  AMENDMENT  OF  RBCORD-CONCLUSIVENESS  OF  AC- 
TION OF  CX)URT.— A  motion  to  amend  a  minute  entry  must  be  ad- 
dressed to  the  court  in  which  the  entry  is  made,  and  the  amount  and 
kind  of  evidence  requisite  to  satisfy  that  court  as  to  what  was  its 
real  order  must  rest  with  that  court,  its  determination  upon  any  con- 
flict of  evidence  concerning  the  order  actually  made  being  conclusive. 
(Kaufman  ▼.  Shain,  139.) 

6.  AMENDMENT  OF  RECORD— ORDER  OF  DISMISSAL.— If 
an  order  dismissing  an  action  is  entered  by  the  clerk  in  the  minute- 
book  in  connection  with  an  order  sustaining  a  demurrer  without  argu. 
ment,  in  the  absence  of  plaintiff  and  of  one  of  the  codefendan^s, 
the  court  may  at  any  time,  or  as  late  as  three  years  afterward,  upon 
satisfactory  proof  that  there  has  been  no  order,  in  fact,  made  direct- 
ing a  dismissal  of  the  action,  correct  the  entry,  and  it  may  also  set 
aside  tbe  Judgment  of  dismissal  at  any  time  within  six  months  after 
Its  entry.  It  is  immaterial  that  the  judgment  was  in  faror  of  the 
moTing  party,  or  entered  at  his  request    (Kaufman  t.  fihain,  139.) 

8.  PROBATE  SALES  —  JURISDICTION.— A  court  of  probate 
when  ordering  a  sale  of  the  real  estate  of  a  deceased  person,  is  ex- 
ercising a  special  statutory  power,  and  not  one  that  pertains  to  the 
ordinary  settlement  of  the  estate.  Such  power  must  be  strictly  fol- 
lowed or  the  order  la  Toid.    (Dorrance  ▼.  Raynsford,  260.) 

COVENANTS. 

1.  COVENANTS,  WHEN  PERSONAL.^A  covenant  appended  to 
a  lease  of  real  property,  whereby  the  covenantor  becomes  surety  for 
the  prompt  and  full  payment  of  the  rent  and  performance  of  the 
covenants  as  specified  in  the  lease,  is  a  personal  covenant,  and  an 
action  thereon  may  be  maintained  by  the  administrator  of  the  lessor, 
and  not  by  his  heirs,  and  the  recovery  is  not  restricted  to  nominal 
damages,  but  extends  to  the  entire  damages  arising  from  the  non- 
performance of  the  covenant.    (Walsh  v.  Packard,  508.) 

2.  DAMAGES.— BREACH  OF  CONTRACT  or  covenan*  entities 
the  injured  party  to  recover  such  damages  only  as  proximately  re- 
■olts  from  such  breach  and  were  within  the  contemplation  of  the 
parties  when  the  contract  was  entered  into.  Remote  and  speculative 
damages  cannot  be  recovered.    (Hamilton  v.  Feary,  485.) 

See  Landlord  and  Tenant,  5,  9,  12-14. 

CRIMINAL  liAW. 

. CRIMINAL  LAW,  COMMISSION    OF  AN    OFFENSE  DIP- 

PERbNT  from  THAT  INTENDED.— If  one  intentionally  commits 
a  crime,  he  is  responsible  criminally  for  the  consequences  of  the  act, 
though  the  offense  proves  different  from  what  he  Intended.  (Oom- 
monwealtii  v.  Murphy,  406.) 

Bee  Appeal,  15-17;  Forgery;  Homicide;   InJiinction%  8^  0;  Inttroc- 

tlons,  4-6;    Rape. 

CROSS-EXAMINATION. 
See  Witnesses,  3,  4. 
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OROSSlNGa 
8m  Bailroadfl*  18-2BL 

DAMAOBS. 

THB  inBASURB  OF  DAMAOBS  FOB  MANUFAOTUBniO 
AND  SBLI^INO  A  MBDIOAL  OOMPOUND  which  the  d^ieodut 
had  airreed  not  to  manuf  actnre  nor  sell  Is  not  the  proflts  which  the 
defendant  haa  realized  In  violation  of  his  agreement,  but  the  Talne  of 
the  business  lost  to  the  plaintiff  thereby.  The  profit  made  by  the 
defendant  may  be  considered  In  evidence,  If  It  should  be  shown  to 
correspond  In  whole  at  in  part  with  the  loss  of  the  plaintiff.  (Greg- 
ory T.  Speiker,  70.) 

See  Appeal,  18;  Building  Contracts;  CoYonanta;  Bxecutioiu  7,  8; 
Husband  and  Wife,  1;  Injunctions^  13-15;  Landlord  and  Tenant 
12-14;   Municipal  Oorporatlons,  14,  15. 

DBATEL 
8a»  Bfkieiice,  6-8;  Insurance,  41;  Siarrlage  and  DtTOvoe^  2L 

m 

DBGIJLBATIONS. 
8a»  Agency,  2,  8;  Insurance*  ^  2B. 

DBBDS. 

L  DBBDS-OONDITIONS— FOKFBITUBB^POLIOB  POWfflL 
The  erection  of  a  flie  escape  in  compliance  with  police  power  regu- 
lations Is  not  a  Tiolatlon  oif  a  condition  in  a  deed  prohibiting  the 
conatruction  ot  an  addition  to  a  building  beyond  a  certain  heighL 
Ko  forfeiture  can  be  asserted  by  reason  of  such  erection.  (Fidelity 
Trust  Co.  ▼.  Fridenburg,  85L) 

2.  DBBDS— OONDITIONS  —  FORFBITURB  —  LAOHBS.— If,  in 
Tiolatlon  of  a  condition  in  a  deed  that  buildings  standing  on  the 
property  eonyeyed  shall  be  torn  down  within  one  year  from  the  time 
d  the  couTeyancOt  and  that  thereafter  no  building  shall  be  main- 
tained upon  the  property  exceeding  a  certain  height,  buildings  are  so 
erected  and  maintained  for  more  than  twenty-fire  years  before  the 
grantor  or  his  successor  in  interest  brings  suit  in  equity  to  compel 
their  remofml,  he  cannot,  ten  years  after  the  dismissal  of  his  bill  for 
gross  laches  in  seeking  to  enforce  his  right,  maintain  an  action  In 
ejectment  to  enforce  a  forfeiture  of  the  estate  for  such  Tiolatlon  of 
the  condition  in  the  deed.    (Fidelity  Trust  Co.  t.  Fridenburg,  851.f 

8.  A  <X>NTB7ANCB  BY  QUITCLAIM,  made  by  a  purchaser  In 
good  faith  for  a  Taluable  consideration,  having  no  notice  of  a  prior 
unrecorded  oouTeyance,  Tests  title  in  the  grantee  and  prerails  orer 
such  prior  oouTeyance,  if  first  recorded.    (Wllhelm  t.  Wllken,  743.) 

4.  A  PUROHASBR  RECBIVINO  A  QUITCLAIM  DBED  Is  en- 
titled to  be  regarded  as  a  bona  fide  purchaser,  and  to  be  protected 
against  a  prior,  but  subsequently  recorded,  deed,  especially  when  the 
subject  of  the  deed  Is  particularly  described  realty,  with  all  the  ap> 
purtenances,  and  all  the  right,  estate,  title,  and  Interest  <^  the  grant- 
or, with  an  habendum  to  the  grantee,  his  heirs  and  assigns,  forerer. 
Buch  a  deed  implies  that  the  grantor  professes  to  hare  an  interest 
In  the  premises  which  he  could  conTey.    (Wllhelm  t.  WUken*  743.) 

See  Insane  Persona,  1. 

DB  FACTO. 
See  Corporations,  2-C 
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DBPAUI/P. 
Interrentlon;  Judgment!,  & 

DEFINITIONS. 

dhailtable  liiBtltirtioiiB.    (Hibernian  Ben.  Boc  T.  EeOy,  76^) 
''Land  claim.'*    (Rogers  v.  Miller,  20.)  . 
Passenger.    (Chicago  etc.  R.  R.  Co.  t.  Field*  444.) 
^RarUroads."    (Pank  v.  St,  Paul  etc.  Ry.  Co.,  e08.) 
''Remaining.'*    (Lake  ▼.  Minnesota  etc.  Relief  Assn.,  S8&> 
'NStzeet  rall^vay."    (Funk  v.  St  Paul  etc.  Ry.  Co.,  COS.) 
'TTaklng  poison."   (Travelers'  Ins.  Co.  ▼.  Dnnlap,  856.) 
Tenants  In  common.   (Steyens  ▼•  Reynolds,  4220 

DB  JURBL 
See  Corporations,  2. 

DEI/IYBBY. 
8es  carriers,  4-9;  Gifts,  1.  1. 

DBMURRBR  TO  DVIDBNOA 
See  Pleading,  fi. 

DBYISB. 
See  Estates,  1-4. 

DIRBCmNO  YERDIXXr. 
See  Trial,  & 

DISCRIMINATION. 
See  Sunday,  0;  Wills,  4,  fi, 

DISSOLUTION. 
Css  Attachment  8,  4;  Partnenddp^  C 

DIVORCE. 
See  Marriage  and  Dironeew 

DOMICILE. 
See  Elections,  4,  B. 

PUB  PROCESS  OF  LAW. 
See  Constitutions. 

DYING  DECLARATIONS 
See  Byidence,  2. 

EJECTMENT. 
See  Partition,  B. 

ELBCrriONS. 

1.  BSTOPPEL-OFFICERS-ELECTIONS.— Stieet-cerner  propli* 

eeles  of  success  and  promises  of  assistance,  made  by  an  officer  to  a 

candidate  for  election  to  the  same  office,  do  not  estop  the  promisor 

from  d^ing  that  any  election  was  authorised  by  law,  particularly 
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wlicn  It  doet  not  appear  that  he  was  a  candidate,  or  that  he  roted. 
mod  where  it  does  not  appear  that  any  reliance  was  placed  npoa 
waeh  pfophecles  and  promises.   (McPhail  t.  People**  d06u) 

2.  BL£)CTIONS—RE6ISTBATION.— The  right  to  rote  at  any  elec- 
tion, general  or  special,  resides  in  those  possessing  the  consUtntioiial 
'qualifications,  subject  only  to  compliance  with  such  reasonable  pT«- 
fisions  respecting  registration  and  regulating  the  exercise  of  the 
right,  as  the  legislature  ma^  proride,  but  the  mere  failure  or  neglect 
■of  tho  legislature  to  make  any  provision  for  registration  does  not 
•operate  to  deprive  those  having  the  constitutional  qualifications  from 
exercising  the  elective  franchise.    (Stallcup  v.  Tacoma,  25.) 

8.  KDBCTION&-COMPLIANCB  WITH  STATUTE.— Courts  win 
not  undertake  to  disfranchise  an  elector  by  rejecting  his  ballot, 
where  his  choice  can  be  gathered  from  it,  viewed  in  the  light  of  the 
circumstances  surrounding  the  election,  unless  the  statute  declares 
that  a  strict  compliance  with  its  requirements  by  the  elector  Is  es- 
sential to  have  his  ballot  counted.    (Tonng-  v.  Simpson,  254.) 

4.  BLBGTIONS  —  TEMPORARY  ABSBNGB  —  DISQUAIAFI CA- 
TION .—An  elector's  mere  temporary  absence  from  his  precinct* 
•caused  by  business  and  prolonged  by  sickness,  and  without  any  In- 
tention of  changing  his  residence,  does  not  disqualify  him  if  he  rs- 
tumi;  to  the  precinct  of  his  residence  in  time  to  vote.  (Yonn^  t. 
Simpson,  254.) 

6.  ELECTIONS  —  NONRESIDBNOB  —  ILIiBGAIj  BALrLOT.~A 
ballot  cast  by  one  who  has  not  maintained  a  residence  for  the  length 
of  time  required  by  statute  is  Illegal,  and  should  not  be  counted. 
iYonng  V.  Simpson,  254.) 

e.  ELECTIONS  — PARTICULAR  DESIGNATION  OONTBOL8 
CROSS  AFTER  PARTY  EMBLEM.— If  a  voter,  under  a  statute  re- 
quiring an  elector,  who  desires  to  vote  for  all  the  nominees  of  a 
particular  party,  to  place  a  cross  opposite  the  emblem  of  sucdi  iMurty 
in  the  appropriate  place,  but.  If  he  desires  to  vote  partly  for  the 
nominees  of  one  party  and  partly  for  those  of  another,  to  place  a 
«ross  opposite  the  names  of  the  candidates  for  whom  he  elects  to 
vote,  particularises  his  intention,  after  putting  a  cross  opposite  a 
party  emblem,  by  placing  a  cross  opposite  the  names  of  certain  can- 
didates upon  the  ticket,  the  particular  designation  controls,  and  a 
<candidflte  opposite  whose  nnme  there  Is  no  mark  Is  not  entitled  to  the 
vote.    (Young  r.  Simpson,  254.) 

7.  ELBCTIONS--CROSS  AT  LEFT  OF  NAME  INSTEAD  OF 
TO  THE  RIGHT.— Though  the  customary  and  better  practice  Is  to 
put  a  cross  to  the  right  of  the  name  of  the  candidate  Intended  to  be 
voted  for,  yet,  if  the  statute  does  not  designate  whether  the  cross 
shall  be  placed  to  tiie  right  or  to  the  left  of  the  candidate's  name,  a 
ballot  marked  with  a  cross  to  the  left  and  before  the  candidate's 
name  should  be  counted.    (Young  v.  Simpson,  254.) 

8.  ELECTIONS— DEFECTIVE  MARKING  OPPOSITE  PARTY 
EMBLEM.— Though  a  voter  designates  his  choice  by  placing  a  cross, 
not  in  the  space  prepared  for  that  purpose,  but  fifteen-sixteenths  of 
an  inch  to  the  right  of  the  square  opposite  the  emblem  of  the  party 
whose  candidates  he  wishes  to  vote  for,  the  ballot  should  be  counted, 
as  the  intent  of  the  voter  Is  clearly  manifest  (Young  t.  Simpson, 
254.) 

EQUITY. 

1.  EQUITY  .TURISDICTION— NEW  CONTINGBNCIBg.— A  court 
Of  equity  should  adapt  its  practice  as  far  as  possible  to  the  existlvig 
state  of  society,  and  apply  Its  Jurisdiction  to  all  those  new  cases 
whSch,  from  the  progress  dally  making  in  the  affairs  of  men,  must 
soDtinuaily  arise,  and  should  not,  from  too  strict  an  adherenos  to  tts 
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forms  and  rules  establlBhed  under  Tery  different  drcumstanceB,  de- 
dine  to  administer  justice  and  to  enforce  rights  for  which  there  Is 
no  otber  remedy.    (Columbian  Athletic  Club  ▼.  State,  407.) 

2.  EKJUITY-RBMBDY  BY  ONE  OUT  OP  POSSES  SION.-If  one 
ont  of  possession  can  assert  only  an  equitable  title,  he  may  have  his 
equitable  remedy.    (Brown  y.  Wilson,  228.) 

8.  OHANCBBY  PRACTICE  —  FINDINGS  BEYOND  THE  IS- 
STJBS. — ^The  report  of  facts  by  a  commissioner,  when  not  supported 
^  tbe  pleadings^  presents  a  case  of  error  appearing  on  the  face  of 
tbe  report,  and  exceptions  thereto  may  therefore  be  sustained.  (Ward 
▼.  'Ward,  911.) 

4.  CHANCERY  PRACJTICB  —  EXCEPTIONS  TO  COMMIS- 
8IONBR'S  REPORT.— Where  a  commissioner  Is  appointed  to  make 
Inquiry  and  report  facts,  his  report.  If  not  excepted  to  within  ten 
days,  must  be  taken,  as  against  all  adult  parties,  to  be  correct, 
and  ^will  not  be  examined  except  for  errors  appearing  on  its  face. 
CWard  r.  Ward,  911.) 

«.  CHANCERY  PRACTriCE.— EXCEPTION  TO  THE  REPORT 
OF  A  COMMISSIONER  may  be  made  more  than  ten  days  after' 
the  filing  thereof.  On  such  exception  the  party  is  not  entitled  to 
take  evidence,  but  can  only  contend  that  the  commissioner  reached 
an  erroneous  conclusion  on  the  eyidence  taken  by  him.  (Waid  ▼• 
IVard,  911.) 

See  Corporations,  86;  Costs,  2,  3;  InJunctlcnM;  Ingoranee^  10;  Fttr- 

Uaon,  21;  Trial,  & 

ESTATES. 

1.  DEVISE— ESTATE  CREATED  BY.— If  the  primary  gift  made 
\fj  will  Tests  in  the  first  taker  an  absolute  Interest  In  personal,  or  an 
abBolnte  fee  simple  in  real,  property,  it  exhausts  the  entire  estate,  so 
that  there  can  be  no  Talld  remainder.   (Mansfield  r.  Shelton,  285.) 

2.  DEVISE  IN  FEE  made  by  will  cannot  be  reduced  to  a  life 
estate  by  mere  Implication  from  a  subsequent  gift  over,  but  may  be 
by  snbsequent  language  clearly  indicating  such  intent  and  equivalent 
to  a  positive  provision.    (Mansfield  v.  Shelton,  285.) 

8.  DEVISE.— A  LIFE  ESTATE  expressly  created  by  will  is  not 
couverted  Into  a  fee  absolute  or  qualified,  or  into  any  other  form  of 
estate  greater  than  for  life,  merely  by  reason  of  there  being  coupled 
with  it  a  power  of  disposition,  however  general  or  extensive.  (Mans- 
field V.  Shelton,  285.) 

4.  DEVISE  INCLUDING  POWER  OF  DISPOSITION— WORDS 
VESTING  LIFE  ESTATE.— Under  a  devise  by  a  husband  to  his  wife 
of  the  residue  of  his  estate,  "to  be  used  and  appropriated  by  her  so 
much  as  she  may  wish  for  her  happiness,  without  any  restrlctlonsp 
or  limitations  whatever,"  and  upon  her  decease,  the  payment  of  her 
debts,  and  the  settlement  of  her  estate,  the  remainder  to  vest  in  a 
trustee  In  trust  for  the  children  of  a  third  party  during  their  lives, 
the  wife  takes  a  life  estate  only,  and  the  trust  to  take  effect  upon  her 
death  is  valid.    (Mansfield  v.  Shelton,  286.) 

5.  ESTATES— FORFEITURE-LACHES.— No  court,  either  of 
law  or  equity,  declares  an  estate  forfeited  unless  compelled  to  do 
so  by  unbending  and  rigid  rules,  and  certainly  never  when  the  com- 
plaining party  has  a  remedy  in  an  action  for  damages,  and  has 
stood  for  years  without  asserting  by  action  Ms  intention  to  insist 
upon  a  forfeiture.    (Fidelity  Trust  Oo.  t.  Fridenlrarg,  861.) 

ESTOPPEL. 
1.  ESTOPPEL— JUDGMENT.— To  make  a  Judgment  a  technical 
bar.  It  must  appear  to  have  been  between  the  same  partlea   (Bamka 
▼.  Chicago  etc.  R.  R.  Co.,  618.) 
Aa  9r.  R«p..  Vol.  LII.  -  82 
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2.  BSTaPPEL-JUDOMBNT— LrACHES-GRANTBB.— If  «  par- 
tjf  by  bts  negligence  and  lacbes,  loses  his  right  to  knpesch  the  ybf- 
lidity  of  a  Judgment  by  extraneous  evidence,  one  claiming  under 
him  Is  estopped  by  the  judgment  (Brown  y.  Wilson,  228.) 
See  Corporntions,  33,  34;  Elections,  1;  Judgments,  7;  Judicial  Sales, 
1;  Landlord  and  Tenant,  1;  Marriage  and  Dlroice,  9;  Quo  War- 
ranto, 2;  Taxes»  6. 

» 
BYIDSNOB. 

-L  EVrDENCE— PECULIAR  KNOWLEDGE  OP  ONB  PARTY- 
BURDEN  OF  PROOF.— When  a  fact  Is  peculiarly  within  the  knowl. 
edge  of  a  party,  be  must  produce  the  necessary  eyidenoe  to  proye  it. 
(Lake  y.  Minnesota  etc.  Relief  A£sn.,  538.) 

2.  EVIDENCE— DYING  DECLARATIONS  ARB  NOT  ADMIS- 
SIBLE IN  A  CIVIL  ACTION.  Tbelr  admisaion  is,  by  the  common 
law,  restricted  io  prosecutions  for  homicide.  (Thayer  t.  Lombard, 
607.) 

8.  BVIDENCTB.— AN  UNANSWERED  LETTER  containing  the 
writer^*  argmnentatlye  presentation  of  his  yiew  of  hia  rig:ht8  and 
grieyances  is  a  declaration  in  his  own  l)ehaif  and  Inadmissible  in 
his  fayor.    (Dempsey  y.  Dobson,  816.) 

4.  LAWS  OP  OTHER  STATES.— The  courto  of  West  Virginia 
will,  under  Its  code,  take  Judicial  notice  of  the  laws  of  other  states^ 
and,  in  exercising  this  power,  may  consult  the  statutes  thereof  or 
any  other  book.    (WUson  y.  Phceniz  Powder  Mfg.  Co.«  890.) 

5.  THE  LAWS  OP  ANOTHER  STATE  ARE  PRESUMED  to  be 
the  same  as  our  own,  and  this  presumption  extends  to  Its  statutory 
as  well  as  to  its  common  law.    (Cayallaro  y.  Texas  etc.  Ry.  Co.,  &!.> 

6.  EVIDENCE— PRESUMPTION-SUICIDE.— The  loye  of  Ufe  is 
ordinarily  a  sufficient  inducement  for  its  preseryatlon,  and,  in  the 
abfience  of  proof  that  death  resulted  from  other  than  natural  causes, 
suicide  will  not  be  presumed.    (Hale  y.  Life  Indemnity  etc.  Co.,  616.) 

7.  EVIDENCE— PRESUMPTION— SUICIDE.— When  death  may 
haye  resulted  from  accident,  mistake,  or  suicide,  it  should  not  l>e 
presumed  to  be  on  account  of  suicide,  but  rather  from  accident  or 
mistake.    (Hale  y.  Life  Indemnity  etc.  Co.,  616.) 

8.  EVIDENCE— DI3ATH— PRESUMPTION  OP.— A  person  who 
suddenly  and  mysteriously  disappears,  and  is  not  seen,  heard  of,  or 
known  to  be  living,  for  seyeu  years  thereafter.  Is  presumed  to  be 
dead;  but  the  presumption  of  death  does  not  arise  until  the  expira- 
tion of  that  time,  unless  it  is  shown  that,  in  the  mean  time,  he  has 
come  In  contact  with  some  specific  peril  of  such  nature  as  to  quicken 
the  operation  of  time.    (Mutual  Benefit  (}o's  Petition,  814.) 

9.  STATUTE  OF  FRAUDS-MEMORANDUM,  EVIDENCE  TO 
PROVE  MEANING  OF  LETTERS  IN.— The  meaning  of  the  letters 
"F  C*  in  a  memorandum  of  sale,  when  they  are  technical  abbreyia* 
tloDs  used  in  the  wool  trade,  may  be  shown  by  parol  evidence.  (New- 
England  Dressed  Meat  etc.  Co.  y.  Standard  Worsted  0>.,  516.) 

10.  STATUTE  OF  FRAUDS-SALE.— PAROL  EVIDENCE  Is  not 
competent  to  contradict  or  vary  the  terms  of  a  memorandum  of  sale 
to  prove  what  was  Intended,  but  the  situation  of  the  parties  and  the 
surrounding  clreuDistanccs  at  the  time  when  the  contract  was  made 
may  be  shown  to  apply  it  to  the  subject  matter.  (New  BE^land 
Dressed  Meat  etc.  Co.  y.  Standard  Worsted  Co.,  516.) 

11.  EVIDENCE.— THE  PLEADINGS  IN  another  case  may  be  re- 
celved  In  evidence  to  prove  an  admission  made  therein  by  the  party 
against  whom  they  are  offered.  (Wilson  y«  Phoenix  Powder  Mfg.  Go^ 
890.) 
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12.  ESTOPPBL— PARllES.— A  judicial  record  Is  not  admissible 
asalDst  a  party  to  it  ia  favor  of  a  strauger  tbereto,  "wheQ  offered  as 
an  «stoppeL    (Wilson  t.  Phoenix  Powder  Mfg.  Co.,  880.) 

13.  EVIDENCE  OF  FORM  OF  FOREIGN  JUDICIAL  PROCBBD- 
IKCJiS.-— The  law  and  practice  determining  the  form  of  judicial  pro- 
ceediupTS  in  a  foreign  <x>urt  may  always  be  shown  by  parol  or  other 
evidence.    (Fisher  v.  Fielding,  270.) 

14.  EVIDENCE,  FOREIGN  RECORDS,  AUTHENTICATION  OF. 
WHERE  THE  JUDGE  IS  ALSO  THE  CLERK.— Though  the  statute 
requires  the  record  of  a  foreign  court  to  be  certified  by  the  clerk  and 
authenticated  by  the  judge  thereof,  it  is  admis3lble  when  certified  by 
tlie  jndj:e  to  be  a  complete  and  correct  copy,  if  he  is  also  the  clerk 
of  the  court.    (Wilson  v.  Phoenix  Powder  Mfg.  Co.,  800.) 

15.  CORPORATION— EVIDENCE.— PASS-BOOKS  OF  DEPOSI- 
TORS in  a  bank  are  admissible  in  evidence  in  an  action  against  its 
stookholders  to  enforce  their  personal  liability  for  the  balance  due  as 
shown  by  such  books.    (McGowan  v.  McDonald,  140.) 

Bee  Accessories,  2;  Homicide^  4;  Trial,  1-8. 

EXECUTION. 

1.  AN  EXECUTION  ISSUED  BY  THE  CLERK  OF  A  COURT 
OTHER  THAN  THE  ONE  ENTERING  JUDGMENT,  unless  author- 
Ised  by  some  special  statute,  is  void.  (Willamette  Real  Estate  C^.  T. 
Heudrix,  800.) 

2.  COUNTIES-EXECUTION  AGAINST.-An  execution  may  Is- 
sue against  a  county  upon  a  judgment  rendered  against  it,  and  may 
be  levied  upon  any  property  owned  by  such  county  not  needed  for 
governmental  or  public  pui-poses.    (State  v.  Buckles,  476.) 

3.  EXECUTION  AGAINST  COUNTIES— FAILURE  TO  MAKE 
RETURN— LIABILITY  OF  SHERIFF.— A  sheriff  who  fails  to  make 
return  of  an  execution  issued  against  a  county  within  the  time  pro- 
vidt*d  by  law,  Is  liable  In  nominal  damages,  without  reference  to  the 
question  whether  or  not  there  was  any  property  out  of  which  he 
could  have  made  a  levy  and  return.    (State  v.  Buckles,  476.) 

4.  EXEMPTIONS— IMPLEMENTS  OF  TRADE.— A  photographic 
lens  used  by  a  photographer  in  his  business  is  an  implement  of  his 
trade,  and,  as  such,  is  exempt  from  attachment  and  execution.  (Dtfu 
vidson  V.  Hannon,  282.) 

5.  SHERIFF'S  SALE.— THE  CONFIRMATION  OF  A  SHER- 
IFF*S  SALE  cannot  cure  infirmities  In  the  judgment  Such  a  con- 
firmation Is  a  detei-miuatlon  of  the  regularity  of  the  proceedings  un- 
der the  writ  only,  and  supplies  all  defects,  except  those  founded  on 
the  want  of  jurisdiction.  (Willamette  Real  Estate  Oo.  v.  Hendirix, 
800.) 

6.  SHERIFF'S  DEED,  RECITALS,  WHEN  NOT  CONCLUSIVE. 
Tliouprh  a  sheriff's  deed  rircltes  that  the  property  was  sold  under  an 
execution  Issued  out  of  the  county  court,  such  recital  cannot  prevail 
ill  the  face  of  a  copy  of  the  execution,  received  In  evidence,  from 
which  it  appears  to  have  been  issued  out  of  another  court  (Willam- 
ette Real  Estate  Co.  v.  Hendrix,  800.) 

7.  EXECUTION  —  WRONGFUL  SEIZURE  —  REMOTE  DAM- 
AGES.— After  part  of  a  merchant's  stock  of  goods  has  been  wrong- 
fully levied  upon,  seized,  and  carried  away  by  virtue  of  a  writ  of 
execution,  the  loss  resulting  to  him  by  reason  of  his  Inability  to 
continue  business,  and  his  being  compelled  to  sell  the  remainder  of 
his  stock  for  less  than  Its  value.  Is  too  remote  a  consequence  of  such 
wrorgful  levy  and  seizure  to  form  the  basis  of  an  assessment  for 
damages.    (C^asper  v.  Klippen,  601.) 
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8.  BXBGUTIOK  -  WBONOFUL  SBIZURB -- SIBMOTB  DAM- 
AGES—LOSS OF  PROFITS.— Though  imrt  of  a  merchaafB  stock  oC 
goodfi  18  wrongfnllj  levied  upon,  selaed,  and  carried  away,  by  tIv- 
tue  of  a  writ  of  execution,  damages  caused  by  the  loss  of  futors 
f  rofits,  occasioned  by  the  business  being  broken  up,  are  too  specula- 
MTSb  remote,  and  uncertain  to  be  allowed.  (Casper  t.  KBppen.  OOi.) 
See  Homestead,  8-6;  Insurance,  18;  Pledge,  6. 

BXBOUTORS  AND  ADMINISTaATOBS. 

1.  BXECUTORS  AND  ADMINISTRATORS.— In  presenting 
•laims  against  estates.  It  is  8ufl9cient  if  the  statement  shows  the  na- 
mire  and  amount  of  the  claim  with  sufficient  precision  to  bar  another 
action,  and  discloses  a  prima  facie  right  to  recoTer.  (Parrett  t. 
Valmer,  479.) 

2.  EXECUTORS  AND  ADMINISTRATORS— PERGONAL  LIA- 
BILITY  FOR  BORROWED  MONEY.— An  administrator  is  person- 
ally liable  for  money  borrowed  by  him  in  his  representative  capac- 
ity without  an  order  of  court,  and  used  in  the  payment  of  the  debts 
•f  the  estate  generally,  other  than  existing  debts  created  by  the  de- 
ceased, or  for  administration  expenses,  or  for  the  actual  preservm- 
tlon  of  the  estate.    (First  Nat  Bank  ▼.  Collins,  605.) 

8.  EXECUTORS,  LIABILITY  OF  ESTATE  FOR  MONEYS  RS- 
CBIVED  BY.— If  an  executor  having  authority  tQ  sell  real  property 
at  public  auction  receives  a  bid  for  it  at  a  private  sale,  together 
with  a  deposit  of  money  on  account  of  such  bid,  his  action  in  so 
doing  is  entirely  unauthorized,  and  cannot  be  regarded  as  In  his 
•fficial  capacity.  The  estate,  therefore,  cannot  be  held  liable  tot  such 
deposit,  unless  it  is  shown  to  have  been  actually  made  a  part  of  the 
assets  of  the  estate  by  being  used  for  its  benefit,  or  accounted  for  to 
It    (Schlicker  t.  Hemenway,  116.) 

4.  PARTIES,  DEFECT  OF.— The  administrator  of  a  deceased  hus- 
band, where  there  are  no  debts,  and  no  relief  Is  sought  against  the 
fersonal  estate,  fs  not  a  necessary  party  to  a  suit  by  the  wife  of 
the  deceased  to  compel  a  conveyance  to  her  of  lands  standing  in  his 
same  at  his  death,  but  which  she  claims  were  purchased  with  her 
moneys,  and  held  in  trust  for  her.    (Berry  v.  Weidman,  886.) 

5.  PROBATE  SALES,  WHEN  MAY  BE  ORDERED.— Real  estate 
•f  a  deceased  person  vests  immediately  upon  his  death  In  his  hein  or 
devisees,  and  can  be  taken  from  them  only  to  satisfy  some  dalm. 
existing  against  him  In  his  lifetime,  or  some  condition  arising  in 
the  settlement  of  his  estate  which  makes  a  sale  of  the  land  neces- 
sary or  sdvantageous,  and  then  only  in  the  manner  pointed  out  by 
law.    (Dorrance  v.  Raynsford,  266.) 

6.  PROBATE  SAI.ES-JURISDICTION,  HOW  ACQUIRE^.— An 
order  of  a  probate  court  directing  the  sale  of  land  of  a  deceased  per* 
sou,  and  the  admini8tTator*s  deed  given  pursuant  to  such  sale,  can 
%9  valid  only  when  public  notice  of  the  application  to  sell  has  been 
given  to  all  parties  adversely  interested  In  the  estate.  The  burden 
•f  proof  is  ui>on  the  person  daiming  under  the  administrator's  deed 
%D  show  that  such  notice  was  given.    (Dorrance  v.  Rayusford,  266.) 

7.  A  JUDGMENT  AGAINST  AN  ADMINISTRATOR  OR  EXEC- 
VTOR  for  money  due  from  him,  as  such,  to  the  estate  is.  In  the  ab- 
sence of  fraud  or  collusion,  binding  upon  the  sureties  on  his  bond, 
and  cannot  he  collaterally  attacked  in  an  action  on  the  bond.  (Nevitt 
T.  Woodbum,  810.) 

8.  EXECUTORS  AND  ADMINISTRATORS— SUIT  ON  EXECU- 
TOR'S BOND— DEMAND.— In  a  suit  upon  an  executor's  bond,  a  de- 
vinnd  Is  nat  necpssary  where  the  statute  does  not  require  it.  (Nevitt 
9.  Woodburn,  815.) 
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9.  BXEOUTORS  AND  ADMINISTRATOHS-JTTDGMBNT— RB- 
COVBRY  ON  EXECUTOR'S  BOND  BY  ADBnNISTRATOB  DM 
BONIS  NON.— The  fact  that  a  judgment  against  an  executor,  wfa« 
bas  been  removed  from  office,  does  not  order  the  amount  to  be  paifl 
to  the  administrator  de  bonis  non,  who  Is  not  appointed  at  the  time 
tbe  Judgment  is  rendered,  does  not  prevent  a  recovery,  on  the  exec- 
utor's bond,  by  such  administrator,  when  he  is  appointed,  of  th« 
amoimt  found  due  from  the  executor  to  the  estate.  (Nevitt  v.  Wood- 
bum,  315.) 

10.  BXECITTORS  AND  ADMINISTRATORS— REMOVAL  OF  EX- 
KCUTOR  PENDING  SETTLEMENT  OP  ACCOUNTS-LIABILITT 
OF  SURETY.— A  surety  on  an  executor's  bond  is  not  relieved  from 
liability  for  an  amount  found  due  from  the  executor  to  the  estate, 
"Where  the  original  judgment  was  rendered  against  the  executor,  am 
BQCb,  before  his  removal,  though  after  such  removal  this  judgment 
was  reversed  on  appeal,  the  cause  remanded  with  directions  to  re- 
duce the  judgment,  and  a  new  and  ftnal  judgment  was  enterel 
a^calnst  him  individually,  as  the  court  did  not  lose  jurisdiction.  (Nev- 
itt T.  Woodbum,  315.) 

See  OourtB,  6;  Limitations  of  Actions,  6;  Pleading,  4. 

EXEMPTIONS. 
8m  Bxecntlon*  4;  Homestead;  Public  Lands,  8,  9;  Tazei^  Mm 

FEES. 
See  Attorney  and  CUemt,  4,  Ow 

FELLOW-SERVANTS. 
See  Master  and  Servant,  3-5;  Railroads,  14,  Vk 

FIRE  COMMISSIONERS. 
See  Municipal  Corporations,  8»  it 

FIRE  ESCAPES. 
See  Deeds.  1. 

FIRE  LIMITS. 
See  Injunctions,  8,  4. 

FIRES. 
tee  Municipal  Corporations,  2,  8;  Rallroada,  26-281 

FIXTURES. 

1.  FIXTURES  —  GAS.—  AS  BETWEEN  MORTGAGOR  ANB 
MORTGAGEE,  ^s  fixtures,  consisting  of  chandeliers  and  bumen^ 
acrewed  to  the  ends  of  gasplpes  projecting  from  the  walls  and  ceil- 
ings of  the  mortgaged  building,  and  which  can  be  readily  un- 
screwed, are  not  a  part  of  the  realty.    (Capehart  v.  Foster,  582.) 

2.  FIXTURES-STEAM  RADIATORS.— AS  BETWEEN  MORT- 
GAGOR  AND  MORTGAGEE,  steam  radiators  attached  at  the  flaoi 
of  the  mortgaged  building  to  steampipes,  by  being  screwed  to  tkom 

.  pipes,  are  a  part  of  the  realty.    (Capehart  v.  Foster,  582.) 

3.  FIXTURES-ET.ECYRIC  ANNUNCIATOR.— AS  BETWBEV 
MORTGAGOR  AND  MORTGAGEE,  an  electric  annunciator 
attached  to  the  wall  of  the  mortgaged  building  and  to  all  the  wlrea 
of  the  electric  bell  system  thereof,  is  a  part  of  the  realty.  (Capehait 
V.  Foster,  582.) 
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4.  FIXTUBES-OIOAR  OOITNTBR.-AS  BETWBBN  MOBT- 
GAGOB  ANB  MOWTGAGBB,  wbere  the  eridenee  Is  conflicting  as 
to  whether  a  cigar  counter  is  fastened  to  the  floor  of  the  mortgaged 
bnlMlng,  and  is  specially  designed  for  use  therein.  It  is  a  qnestion 
for  the  Jury  to  say  whether  or  not  the  counter  Is  a  part  eC  tSie  realty. 
(Cai)ehart  t.  Foster,  582.) 

ft.  FIXTUBES— OFFICB  DBSK.— AS  BBTWBBN  MORTGAGOR 
AND  MOBTGAGEE,  nn  office  desk,  about  twenty-flre  feet  lon^ 
resting  on  a  tile  floor  of  the  mortgaged  building,  between  projections 
in  the  walls,  to  which  it  is  fastened  by  means  of  screws*  the  space 
behind  the  desk  forming  an  office  for  the  building.  Is  a  past  of  the 
realty*    (Capehart  t.  Foster,  582.) 

FOBFBITUBB; 
See  Deeds,  1,  2;  Bstates*  6. 

FORGERY. 

1.  FORGBBY.— TO  OONSTITUTB  FORGERY,  there  must  be  the 
making  of  a  writing  which  falsely  purports  to  be  the  writing  of  an- 
other. A  false  statement  of  fact  in  the  body  of  the  instrument,  or  a 
false  assertion  of  authority  to  write  another^s  name,  or  to  si^n  his 
name  as  agent,  by  which  a  person  is  deceived  and  defrauded,  la  not 
forgery.  ^  make  it  such  there  must  be  a  design  to  pass  as  the  ge»- 
aine  writing  of  another  person,  that  which  is  not  his  writing.  (Peo- 
ple ▼.  Bendit,  18a) 

2.  FORGERY  AT  COMMON  LAW  AND  UNDER  STATUTE.— 
As  to  what  constitutes  forgery  of  instruments  which  are  subjects  of 
forgery  the  common  law  and  the  statute— Calif omia  Penal  Code,  sec- 
tion 470— do  not  differ.  Under  both,  forgery  consists  In  the  false  mak- 
ing or  materially  altering,  with  Intent  to  defraud,  of  any  wrUlnjc, 
which,  if  genuine,  might  apparently  be  of  legal  efficacy  or  the  f  oiindft- 
tlon  of  a  legal  liability.  The  common  law  and  the  statute  differ  only 
as  to  ihe  kinds  of  instruments  which  are  the  subject  of  forgery.  (Peo- 
pie  T.  Bendit,  186.) 

8.  FORGERY  BY  AGENT.— If  one  fraudulently  executes  and  Is- 
sues an  instrument  purporting  on  its  face  to  be  executed  by  him,  as 
the  agent  of  a  principal  therein  named,  he  is  not  guilty  of  forgery, 
though  he  has  In  fact  no  authority  from  such  principal  to  execute 
the  writing.    (People  t.  Bendit,  18G.) 

FRAUD. 

PLEADING  FRAUD— STATUTE  OF  LIMITATIONS.— One 
seeking  relief  on  the  ground  of  fraud  occurring  more  than  three  yean 
prior  to  the  filing  of  his  complaint  must  alk^  that  he  did  not  dls- 
eorer  such  fraud  until  within  three  years  before  such  filing.  (Cas- 
tro T.  GeU,  84.) 

See  Carriers,  6,  7;  Judicial  Sales,  4;  Limitations  of  Actions^  & 

GIFTS. 

1.  GIFTa— DELIVERY  OF  PROPERTY  with  Intent  to  gtve  Is 
absc^utely  necessary  to  the  yalidlty  of  a  gift  Words  alone  are  not 
sufficient    (Wagoner's  Estate,  82&) 

2.  GIFTS-DELIVERY.- A  gift  of  a  bond  with  a  warrant  oi 
attorney  to  confess  Judgment,  when  dellrered  by  the  donor  to  a 
third  party  to  be  held  by  him  until  the  donor's  death  and  then  giyen 
to  the  donee,  who  has  knowledge  of  this  arrangement,  is  a  valid 
gift  In  trust,  whicli  becomes  absolute  by  delivery  by  the  trustee 
to  the  donee  after  the  donor's  death,  notwithstanding  the  fact  that 
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the  bond  te  to  l)ear  Interest  during  the  donor's  llfe»  and  this  mistake 
Is  reeUfled  by  the  Indorsement  of  the  payment  of  interest  on  the 
bond  without  the  actual  payment  thereof.  In  such  case,  the  fact  that 
tl&e  bond  is  subject  to  redelirery  to  the  donor  in  case  he  outlives  the 
donee  does  not  iuvalidate  the  gift,  if  there  is  no  express  provision 
for  8uch  redelivery  reserved  in  the  trust.    (Wagoner's  Estate,  828.) 

3.  ▲  GIFT  REQUIKIIS  NO  GONBI DERATION,  and  depends  upon 
no  agreement,  but  upon  the  voluntary  act  of  the  donor,  only,  and  is 
accomplished  by  a  delivery  of  the  subject  of  the  gilt.  (Plckslay  v. 
Starr,  740.) 

4.  GIFT.  CHECK  ON  BANK  AS.— The  deMvery  to  the  donee  of 
the  check  of  the  donor  is  a  valid  gift  of  the  sum  therein  named,  when 
such  check  Is  directed  to  a  bank  having  funds  of  the  donor,  which 
tie  expects  it  to  pay,  and  which  it  does  pay,  on  presentation  by  the 
<lonee.    (Plckslay  v.  Starr,  740.) 

5.  HUSBAND  AND  WIFE,  PRESUMPTION  OF  GIFT— The  fact 
that  a  conveyance  of  laud  Is  taken  in  the  name  of  a  husband,  the 
purchase  money  for  which  was  furnished  by  hia  wife,  does  not 
create  the  presumption  of  a  gift  from  her  to  him.  (Berry  v.  Weld- 
man,  866.) 

6.  GIFT,  MISTAKE  AS  A  GROUND  OF  AVOIDING.— A  gift  in- 
tentionally  made,  and  perfected  by  delivery,  cannot  De  avoided  on 
the  ground  that  the  donor  when  making  it  temporarily  forgot  a  busi- 
ness arrangement  into  which  he  had  entered  with  the  donee  and  on 
account  of  which  he  would  have  withheld  the  gift,  had  such  arrange- 
ment been  present  in  his  mind.    (  Plckslay  v.  Starr,  740.) 

See  Husband  and  Wife,  8,  4.  7. 

HIGHWAYS. 
6ee  Nuisance,  2;  Railroads,  2. 

HOMESTEADS. 

1.  HOMESTEAD-URBAN  PROPERTY— UNDIVIDED  BLOCKS. 
If  blocks  in  the  platted  and  laJd  out  part  of  an  incorporated 
<jJty  are  generally  subdivided  on  the  plat  into  lots  of  various 
sixes,  the  owner  of  a  part  of  one  block  which  has  not  been  thus 
aubdivided,  and  which  is  urban  in  character,  is  entitled  to  hold  only 
a  tract  equal  in  area  to  the  average  size  of  platted  lots  In  that  part 
<>f  the  city.  (Heidel  v.  Benedict,  592.) 

2.  HOMESTEADS-JUDGMENT  LIENS  AGAINST.— As  between 
a  judgment  creditor  and  his  debtor  in  possession  of  a  homestead 
within  the  statutory  size  and  value,  the  judgment,  on  a  debt  created 
since  the  record  of  the  homestead,  creates  no  lien  on  the  homestead 
property.    (Macke  v.  Byrd,  649.) 

8.  HOMESTEADS— EXCESS-JUDGMENT  LIENS  AGAINST.— 
Ap  against  the  homestead  debtor,  a  judgment  reaches  the  excess  of 
<2nantity  or  value  of  the  homestead  beyond  the  statutory  maximum 
only  after  an  ascertainment  and  setting  out,  of  the  part  to  which  the 
exemption  applies.  Until  such  excess  is  defined  and  set  apart,  it  can- 
not be  subjected  to  execution.    (Macke  v.  Byrd,  619.) 

4.  HOMESTEADS- EXCESS  —  JUDGMENT  LIENS.— If,  after 
land  has  been  set  apart  as  a  homestead  to  an  execution  defendant, 
another  judgment  is  obtained  against  him,  and  he  then  sells  the 
homestead  for  a  sum  in  excess  of  the  atatutory  limit  of  homestead 
4Sxeiuption«  the  lien  of  the  last  judgment  does  not  attach  to  such  ex- 
cess as  against  the  purchaser.  In  the  absence  of  an  ascertainment  of 
floeh  excess  and  a  setting  apart  of  the  homestead  before  the  sale. 
<lUcke  V.  Byrd,  619.) 
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8.  HOMRSTBADS-DIYBSTITURB  OF  EXE&fPTION&--«I7B- 
SSQUBNT  PURCHASERS  of  land  from  a  bomeetead  dalmant,  after 
the  ligbts  of  a  bona  tide  pnrcbaser  at  execution  sale  agafnat  blm 
bara  attacbed,  cannot  defeat  tbe  title  of  tbe  execution  pnrcbasef 
by  proof  of  a  latent  equity  In  faror  of  tbe  homestead  claimant,  of 
wbldi  sncb  purchaser  bad  no  notice.    (De  Lany  ▼.  Knapp,  160.) 

e.  HOMESTEADS— DIVESTITURE  OP  EXEMPTION— RBOON- 
VEYANCEJ— EXECUTION  CREDITOR  AS  BONA  FIDE  PUR- 
CHASER.—An  execution  creditor  who  purchases  land  bona  fide  and 
for  yalue  at  execution  sale  against  a  homestead  claimant  upon  a  levy 
made  after  the  latter  has  conveyed  the  land,  and  its  reconreyance  to 
him,  is  protected  against  every  secret  trust  arising  from  such  conyey- 
ance  by  the  homestead  cUiimant  without  consideration  to  protect  nis 
title  against  his  creditors.  In  such  case  the  execution  creditor  la  pro- 
tected against  latent  equities  of  which  be  has  no  notice,  although  be 
Is  In  position  to  defeat  tbe  transfer  made  by  tbe  homestead  claimant. 
(De  Lany  ▼.  Knapp,  160.) 

7.  HOMESTEADS— REINVESTMENT  OF  PROCEEDS.— A  jud?- 
ment  debtor  may  sell  bis  homestead  and  invest  the  proceeds  In  an- 
other, and  carry  tbe  exemption  of  the  first  homestead  into  tbe  one 
anbsequently  acquired,  even  as  against  debts  created  before  the  ac- 
qmsitkm  of  the  latter.    (Macke  v.  Byrd,  019.) 

See  Public  Lands.  8^  H. 

HOMICIDE. 

1.  HURDER.->ONE  CANNOT  BE  GUILTY  OF  MURDER  IN 
THE  FIRST  DEGREE  UNLESS  the  act  was  perpetrated  not  only 
with  Intent  to  kill,  but  also  with  deliberation  and  premeditatioii.  If 
a  mortal  wound  is  inflicted  in  a  sudden  transport  of  passion,  excited 
by  what  was  then  said  and  by  preceding  events  which,  for  a  time, 
deatroy  reason  and  di*prive  the  accused  of  capacity  to  reflect,  or 
whUe  un^er  the  Influence  of  some  sudden  and  uncontrollable  emotioa 
excited  by  the  final  culmination  of  h!s  misfortunes,  he  Is  not  srullty 
of  murder  in  the  first  degree.    (People  v.  Barberl,  717.) 

2.  MURDER.— DELIBERATION  AND  PREMEDITATION  ImpTy 
a  capacity  at  the  time  to  think  and  reflect,  sufllcient  volitloa  to  make 
a  choice,  and  by  the  use  of  those  powers  to  refrain  from  doing  a 
wrongful  act    (People  v.  Barbed,  717.) 

8.  MURDER,  EVIDENCE  OF  PRIOR  RELATIONS  OF  THE 
PARTIES.— On  tbe  trial  of  a  woman  for  the  murder  of  a  man  wltlk 
whom  she  bad  bad  illicit  relations,  she  la  entitled  to  have  laid  be- 
fore tbe  jury  all  testimony  tending  to  prove  the  condition  of  h&' 
mind  at  the  time,  and  this  condition  of  her  mind  cannot  be  ascer- 
tained solely  by  what  took  pbice  at  the  time  of  the  homicide.  Tbe 
prior  relations  of  tbe  parties  are  competent  for  the  consideration  of 
tbe  Jury,  if  they  were  connected  with  the  tragedy,  and  of  such  a 
character  as  to  produce  a  powerful  influence  on  her  mind  at  tbe  time 
she  Inflicted  the  fatal  wound.    (People  v.  Barberl,  717.) 

4.  MURDER— EVIDENCE,  ERROR  IN  EXCLUDING  CORROB- 
ORATION  OF  THE  DEFENDANT.— Where,  on  a  trial  for  murder, 
the  prior  relations  of  the  parties  are  a  proper  subject  for  the  consid- 
emtion  of  tbe  jury  to  enable  them  to  determine  tbe  condition  of  tbe 
mind  of  tbe  accused  at  the  time  of  the  homicide,  an  error  of  tbe 
court  in  excluding  the  testimony  of  third  persons  entitles  tbe  defend- 
ant to  a  new  trial,  though  she  was  herself  permitted  to  testify  fully 
on  that  subject,  unleas  the  truth  of  her  statements  was  conceded. 
(People  V.  Barberl.  717.) 

See  Appeal,  17;  Evidence,  2;  New  Trial;  Trial.  9. 
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HUSBAND  AND  WIFO. 

1.  MARRIBD  WOMAN,  DAMAGES  RECOVBRABLB  BY,  FOR 
PBRSONAL  INJURIBB.— A  married  woman,  in  an  action  to  recover 
damages  for  personal  injuries,  is  entitled  to  har^  considered  as  ele- 
ments of  damage  the  impairment  of  her  capacity  to  perform  labor^ 
if  the  statutes  of  the  state  provide  that  in  all  cases  where  married 
women  shall,  by  th^r  own  labor,  earn  wages,  payment  shall  be 
made  to  them  therefor,  and  that  the  earnings  of  every  married  wo- 
man from  her  trade,  basiness,  labor,  or  services  shall  be  her  sole  and 
separate  property.    (Harmon  v.  Old  Colony  R.  R.  Co.,  499.) 

2.  HUSBAND  AND  WIFB-PROPBRTY  RIGHTS— HOW  AF- 
FEX3TED  BY  MARRIAGE.— The  respective  rights  of  husband  and 
wife  in  their  personal  property  acquired  by  them  by  their  marriage- 
are  determined  by  the  law  of  the  place  of  their  matrimonial  domicile, 
and  this,  in  the  absence  of  any  contrary  intention,  is  the  domicile  of 
the  husband  at  the  time  of  the  marriage.    (Parrett  v.  Pahner,  479.) 

3.  HUSBAND  AND  WIFE— SISPARATB  ESTATE— USE  BY 
HUSBAND.— If  a  husband  uses  his  wife's  money,  with  her  consent,. 
to  build  a  family  residence,  it  is  presumed,  in  the  absence  of  facta 
Indicating  a  gift  by  her,  that  he  is  a  trustee  for  her»  and  either  he,  or 
IdB  estate,  is  liable  to  her  for  such  money.    (Parrett  t.  Palmer,  479.) 

4.  HUSBAND  AND  WIFB--fiEPARATB  ESTATE— USE  BY 
HUSBAND.— If  a  wife  voluntarily  delivers  her  money  to  her  hus* 
tiaikd,  the  law  presumes  that  he  takes  it  as  trustee  for  her,  and  not 
«B  a  gift,  even  though  there  is  not  express  promise  to  repay.  (Par* 
rett  T.  Palmer,  479.) 

5.  HUSBAND  AND  WIFB-SEPARATB  ESTATE.— Not  only  the 
property  actually  acquired  by  a  wife  by  gift,  devise,  or  descent,  dur- 
ing her  marriage,  is  preserved  to  and  becomes  her  separate  estate^ 
but  also  the  proceeds  of  such  property,  whether  the  natural  Increase, 
or  the  money  produced  by  its  sale,  or  other  proi>erty  purclMUsed  wicb 
that  money.    (Parrett  v.  Palmer,  479.) 

e.  MARRIED  WOMEN- SEPARATE  PROPERTY.- THE  PER- 
80NAL  EARNINGS  of  a  wife,  acquired  from  keeping  boarders  and 
from  work  done  by  her  as  a  dressmaker,  under  an  agreement  with  her 
husband  that  the  money  so  acquired  should  belong  to  her  alone,  are 
lier  separate  property  as  against  subsequent  creditors  of  the  husband. 
(Take  v.  Pugh,  17.) 

7.  MARRIED  WOMEN— SEPARATE  PROPERTY— GIFT  FROM 
HUSBAND.— If  articles  of  personalty  are  purchased  with  moner 
earned  by  a  wife  under  an  agreement  with  her  husband,  that  such 
money  should  be  her  separate  property,  and  such  articles  are  brought 
Into  the  house  and  taken  possession  of  by  her  as  her  separate  prop* 
erty  with  the  consent  of  her  husband,  such  acts  amount  to  a  gift 
from  the  husband  to  the  wife,  and  constitutes  such  articles  her  sep^ 
arate  property.    (Yake  v.  Puglb,  17.) 

flee  Executors  and  Administrators,  4;  Gifts,  5;  Insurance,  24;  Lhnltar 
tlons  of  Actions,  7;  Marriage  and  Divorce;  Trusts,  1,  2,  4,  &• 

IMPROVEMENTS. 
Bee  Cotenancy,  12-14;  Partitioo,  t-lL 

m 

INOOMB. 
6ee  Trusts,  4-<S. 

INDORSEMENT. 
Bee  Negotiable  Instruments,  2,  8. 
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INDICTMBNT. 
(See  Acceieoriefl,  etc*  L 

INFANTS. 
See  NegllgeDce»  4,  6;  Rape,  8. 

INJUNCTIONS 

L  AN  INJUNCTION  MAY  ISSUB  TO  RESTRAIN  A  CORPORA- 
TION  when  it  ie  abusing  powers  giyen  for  public  parpoees,  or  ctuor 
mlttlnga  breach  of  trust,  or  acting  adversely  to  public  policy.  (Co> 
lumblan  Athletic  Club  ▼.  State,  407.) 

2.  TAXATION.— AN  INJUNCTION  will  not  issue  to  restrmin  Uw 
collection  of  taxes  merely  because  of  illegality  or  irregularity  appear- 
ing upon  the  face  of  the  assessment,  but  the  complainant  will  be  left 
to  his  remedy  at  law.    (Hibernian  Benev.  Society  y.  Kelly,  7G9.) 

8.  INJUNCTION— MOVING  BUILDING  INTO  'TIBB  I/IMIT8* 
—COMPLIANCE  WITH  OBDINANCB.  —  Persons  who  desire  to 
remoTe  a  wooden  building  in  a  city  to  premises  within  the  ''fire  lim- 
its** may  be  enjoined  from  so  doing  by  neighboring  property  ownen» 
until  they  have  complied  with  the  requirements  of  the  ordinance  reg- 
ulating such  removal.  Fraudulently  obtaining  the  written  consent 
of  property  owners  to  such  remoTsi  does  not  satisfy  the  ordlnanoa 
<GrtBW0ld  T.  Brega,  35a) 

4.  INJUNCTION— MOVING  BUILDING  INTO  •*FIRB  UMTTSr 
—WRITTEN  CONSENT— FRAUD.— Neighboring  property  owners 
msy  enjoin  persons  from  seeking  to  obtain,  and  restrain  a  city  and  Iti 
officers  from  issuing,  a  permit  to  remove  a  wooden  building  into  a 
block  within  the  "fire  limits,"  where  the  written  consent  of  the  prop- 
erty owners,  required  by  ordinance,  was  obtained  by  fraud,  and  sodi 
reuKyyal  jrould  increase  fire  hazards  and  be  a  permanent  detriment 
to  other  property.    (Grlswold  y.  Brega,  350.) 

5.  BOUNDARIES— TREES  UPON— INJUNCTION.— A  landowner 
Is  not  entitled  to  an  injunction  restraining  an  adjoining  owner  from 
interfering  with  a  tree  and  well  upon  the  boundary  Ifne,  merely  be- 
cause the  former  has  offered  to  pay  such  sum  for  the  adjoining  prem- 
ises as  may  be  appraised  by  persons  selected  by  the  parties^  (Bob- 
inson  y.  Clapp,  206.) 

«.  BOUNDARIES-TREES  UPON— INJUNCTION.— If  a  land- 
owner intends  to  remoye  so  much  of  a  tree  standing  upon  the  bound- 
ary line  as  is  necessary  to  enable  him  to  build  up  to  such  line,  and 
the  granting  of  an  injunction  to  restrain  interference  with  the  tree 
would  work  a  greater  irreparable  injury  to  such  owner  than  the  ^ 
necessary  cutting  and  probable  destruction  of  the  tree  would  cans^ 
the  adjoining  owner,  the  injunction  should  not  be  granted.  (Robin- 
son T.  Clapp,  208.) 

7.  EQUITY— INJUNCTION— POLITICAL  BIGHTS-OFFICERS. 
A  court  of  equity  has  no  jurisdiction  to  determine  political  questions 
between  the  mayor  and  council  of  a  city  concerning  the  appoint- 
ment and  remoyal  of  officers,  nor  can  it  exercise  Jurisdiction  in  de- 
termining the  right  of  a  party  to  an  office.  Hence,  an  injunction 
will  not  lie  to  restrain  the  mayor  of  a  city  from  interfering  with  the 
«zercise  of  an  office  by  an  officer  whom  he  has  remoyed,  upon  the 
ground  that  the  remoyal  was  illegal,  and  that  no  successor  was  ap- 
|K>inted.    (Hefrmn  y.  Hutchlns,  853.) 

8.  INJUNCTIONS— IRREPARABLE  INJURY— VIOLATION  OF 
CRIMINAL  LAW.— If  an  act  complained  of  threatens  an  irreparable 
Injury  to  the  property  of  an  indlTlduid,  IGi  commission  may  be  en* 
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Joined,  oltliaagli  a  rfolatloii  of  criminal  law.    (Hamilton-Brown  Sboe 
Ox  T.  Saxey,  622.) 

a  EQUITY,  CKIMS,  ENJOINING  COMMISSION  OF.--An  In- 
junction will  not  be  denied  because  the  act  Bought  to  be  enjoined  I4 
a  c*f  ime,  If  it  is  also  snch  an  act  that  the  complainant  la  entitled  to 
preyentiTe  relief  against  it.  Thns,  the  nse  of  property  so  as  to  create 
a  nnlsance  may  be  enjoined,  thongh  the  maintaining  of  the  nuisance 
is  punishable  aa  a  crime.    (Columbian  Athletic  Club  t.  State,  407.) 

10.  INJUNCJTION  TO  PREVENT  PRIZE  FIGHTS.— In  a  proceed- 
Ing  against  a  corporation  for  riolating  Its  franchise  by  glying  exhi- 
bitions of  prize  fighting  an  injunction  may  issue  to  preyent  the  glT- 
diiig  of  such  exhibitions.    (Columbian  Athletic  Club  t.  State,  407.) 

11.  STRIKES-INJUNCTION  AGAINST— TRIAL  BY  JURY.— An 
Injunction  may  Issue  to  restrain  persons  from  attempting,  by  unlaw- 
ful means,  to  compel  employi^s  to  quit  work  and  Join  in  a  strike,  al- 
tbough  the  acts  sought  to  be  restrained,  if  committed,  comErtitute  a 
crime.  The  granting  of  auch  Injunction  does  not  take  away  the  con- 
stitutional right  of  trial  by  Jury.  (Hamilton-Brown  Shoe  Co.  t. 
Saxey,  622.) 

12.  STRIKES— INJUNCTION  AGAINST.— Persons  may  be  pro- 
Tented  by  injunction  from  attempting,  by  Intimidation  and  threats 
of  violence,  to  coerce  employes  to  leave  their  work  and  Join  a  strike. 
Thej  may  also  be  restrained  from  assembling  for  that  purpose  in  the 
▼Iclnlty  of  the  place  where  such  employes  woirk.  (Hamilton-Brown 
Shoe  (>>.  T.  Saxey,  622.) 

la  INJUNCTION.— ATTORNEY'S  FEES  for  •eivloes  rendered  in 
preparing  for  the  trial  or  defense  of  a  suit,  and  In  resisting  an  order 
to  show  cause  why  the  restraining  order  should  not  continue  In  force 
lurtil  the  determination  of  the  suit,  and  in  prosecuting  an  unfiuccess- 
fnl  motion  to  dissolve  the  Injunction,  are  not  recoverable  under  an 
undertaking  to  pay  the  damages  which  the  defendant  uMiy  sustain 
t)7  reason  of  an  injunction.    (Curtise  v.  Bachman,  111.) 

14.  INJUNCTION.— ATl'ORNEY'S  FEES  INCURRBTD  by  the 
defendant  by  reason  of  a  preliminary  Injunction  are  part  of  the  dam- 
ages for  which  he  has  a  right  to  indemnity,  but  only  such  fees  as  may 
be  Incurred  after  the  injunction  has  been  Issued  and  prior  to  the 
determination  of  the  action  can  be  considered  as  within  the  rule. 
If  defendant.  Instead  of  attempting  to  remove  the  preliminary  Injunc- 
tion, seeks  rather  to  prevent  the  Issuing  of  a  permanent  Injunction, 
or  directs  his  efforts  to  defeating  the  action  of  the  plaintiff,  the 
expense  of  counsel  fees  incurred  is  an  incident  of  the  suit,  and  Is  not 
recoverable  as  dama^^es  sustained  by  reason  of  the  injunction.  (Cur- 
tiss  V.  Bachman,  111.) 

15.  INJUNCn^ION  BONDS,  ELEMENTS  OP  DAMAGRES.- If  the 
condition  of  an  undertaking  is  that  If  an  injunction  shall  issue  and 
remain  in  force,  plaintiff  will  pay  the  defendants  such  damages  as 
they  may  by  reason  of  such  injunction  sustain,  If  the  court  shall 
decide  the  plaintiff  was  not  entitled  thereto,  moneys  paid  to  defend- 
ants' attorneys,  and  costs  Incurred  in  the  action,  and  loss  of  time  or 
Injury  to  business,  are  not  elements  of  damages  within  the  terms  of 
the  undertaking,  unless  such  damages  were  caused  solely  by  reason 
of  the  injunction.    (Ourtlss  v.  Bachman,  111.) 

INSANE  PERfiONfi. 

L  THE  DEED  OF  AN  INSANE  PERSON  not  under  gnardlansfbfp 
and  whose  Incapacity  has  not  been  Judicially  determined  Is  not  voi^ 
but  voidable  only.    (Castro  v.  Geil,  84.) 

2.  JUDGMENTS  AGAINST   LUNATICS  are  neither  void  nor 
TOldable.    (Poltock  v.  Horn,  (XL) 
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8.  JUDOMBNTS  AGAINST  LUNATIGS.-Tbe  propt^rty  of  ftlmui- 
ilc  iB  not  exempt  from  the  operation  of  en  execntton  p&ld  tqKm  a 
lodgment  not  fraudulently  or  wroDgfullj  obtained  against  taim,  air 
though  it  was  rendered  after  the  fact  that  he  is  a  lonatlc  has  been 
legally  established.    (Pollock  y.  Horn,  60.) 

4.  JUDOMBNT  AGAINST  AN  INSANB  SURBTY  on  a  forthcom- 
ing bond  in  attachment  Is  not  yold,  such  surety  not  b^ng  insane  at 
the  time  that  the  bond  was  given.    (Pollock  t.  Horn.  66^) 

5.  JUDGMENTS  —  INSANE  PERSONS  —  GOLLATBRAIj  AT- 
TACK.—Mere  irregularities  In  proceedings,  resulting  In  a  Judgmest 
against  a  lonatic»  cannot  be  raised  in  a  collateral  attack.  (Pottock  t. 
Horn,  66w) 

INSTBUC5TIONS. 

1.  INSTRUOnONS-FURTHBB  AND  MORB  SPBdFia— If 
there  is  any  reason  to  apprehend  that  instructions  given  are  soc 
sufficiently  specific,  further  and  more  specific  instructions  should  he 
requested,    ^ohl  t.  Chicago  etc.  Ry.  Co.,  508.) 

2.  INfiTRUCTIONS— BURDEN  OF  PROOF.— An  Instmction  that 
plaintiffs  haTing  the  burden  of  proof,  they  must  establish  the  ma- 
terial allegations  of  their  complaint  by  a  preponderance  of  eTidence." 
is  not  erroneous  as  assuming  that  either  party  has  established  a 
right  to  recorer.    (Fitzgerald  t.  Clark,  665.) 

8.  JURY  TRIAL.— EXCEPTIONS  TO  INSTRUCTIONS  GiVBN 
BT  TEnS  COURT  of  its  own  motion  are  not  suffldentiy  reserred  by 
the  statement  of  counsel  made  at  the  time  that  he  sayes  an  exccf>- 
tion  to  each,  eyery,  and  all  instructions  giyen  by  the  coort  of  its  own 
motion.  The  exceptions  ought  to  point  out  specifically  the  portions 
objected  to,  in  order  that  the  judge  may  haye  an  opportunity  to  cor- 
rect any  error  he  may  haye  inadyertently  fallen  into.  This  role  doei 
not  apply  to  instructions  prepared  and  presented  by  eltber  of  tiie 
parties.    (Cayallaro  y.  Texas  etc.  Ry.  Co.,  94.) 

4.  INSTRUCTIONS— REASONABLE  DOUBT.— MORAL  CER- 
TAINTY is  that  degree  of  conyiction  from  the  eyidence  of  the  troth 
of  the  fact  sought  to  be  proyed  that  the  juror  himself  would  yen- 
ture  to  act  upon  such  conyiction  in  matters  of  the  highest  conceni 
and  importance  to  his  own  interests.    (State  y.  Gleim,  665.) 

5.  INSTRUCTIONS-REASONABLE  DOUBT.— An  instmcUon 
in  a  criminal  case  thst,  in  order  to  warrant  a  conyiction,  the  Jury 
need  not  be  satisfied  beyond  a  reasonable  doubt  of  each  link  In  the 
chain  of  circumstances  relied  upon  to  establish  the  defendant's 
guilt,  and  that  It  is  sufficient  If,  taking  all  the  testimony  together, 
they  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  is 
guilty,  is  erroneous,  and  prejudicial  to  his  rights.  If  ctrcamstantiil 
eyidence  alone  is  relied  upon,  each  fact  and  circumstance  to  com- 
plete the  chain  must  be  proyed  beyond  a  reasonable  doubt.  (State 
y.  Gleim,  656.) 

a  INSTBUCTIONS-WBIGHT  OF  EVIDENCE.— The  Jury  be- 
lag  the  sole  judges  of  the  weight  of  the  testimony  in  a  criminal 
case,  it  is  error  to  instruct  that  admissions  made  by  the  defendaat 
and  importance  to  his  own  interests.    (State  y.  Gleim,  686.) 

See  Master  and  Seryant,  8;  Mines,  12. 

INSURANCE. 

1.  A  CONTRACrr  OF  INSURANCE  IS  an  agreement  by  which 
one  person  for  a  consideration  promises  to  pay  money  or  Its  equiya« 
lent,  or  to  do  some  act  of  yalue  to  the  insured  upon  the  destruction  or 
injury  of  something  in  which  he  has  an  interest.  (Claflln  y.  United 
States  etc.  Co.,  528.) 
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2l  INBUBANGE  contract  of,  what  is.— An  agreement  to 
porebase  at  a  fixed  price  all  accounts  which  during  one  year  a  cer- 
tain business  firm  should  hare  against  ascertained  insolvent  debtors. 
or  Judgment  debtors  against  whom  execution  should  be  returned  un- 
satisfied is  a  contract  of  insurance.  (Claflln  t.  United  States  etc.  Co.» 
528.) 

3.  lNSUBANCB-CONSTRU€TION  OF  POLICY.— An  Insurance 
policy  must  be  liberally  construed  in  favor  of  the  assured,  but  con* 
atruction  must  not  make  a  new  contract  for  thft  parties.  (Schuer- 
mann  v.  Dwelling-House  Ins.  Co.,  877.) 

4.  INSURANCE— CONSTRUCTION  OF  POLICY  IN  FAVOR  OF 
ir>7SURED.— If  there  is  doubt  or  uncertainty  as  to  the  meaning  of 
terms  employed  in  a  policy  of  insurance,  the  language  must  be  lib- 
erally construed  in  favor  of  the  insured,  so  as  not  to  defeat,  without 
a  plain  necessity,  his  claim  to  indemnity,  which,  in  effecting  the  in- 
surance, it  was  his  object  to  secure.  (Travelers'  Ins.  Co.  v.  Dunlap, 
355.) 

5.  INSURANCE  —  FORCE  AND  CONSTRUCTION  OF  CON- 
TRACT.— The  rights  of  both  insurer  and  insured  are  governed  by  the 
contract  of  insurance.  If  it  is  susceptible  of  two  constructions,  that 
one  will  be  adopted  which  is  more  favorable  to  the  assured;  but  if 
Ita  language  is  clear  and  unambiguous,  its  effect  cannot  be  destroyed 
by  construction.    (German  Ins.  Co.  v.  Hayden,  206.) 

e.  INSURANCE.— AN  ORAL  CONTRACT  of  insurance  is  valid. 
<Brown  v.  Franklin  etc.  Ins.  Co.,  534.) 

7.  INSURANCE,  ORAL  CONTRACT  FOR.— As  the  frtatute  of 
frands  and  perjuries  docs  not  apply  to  insurance,  au  agreement  to 
insure  need  not  be  In  writing.    (Croft  v.  Hanover  etc.  Ins.  Co.,  902.) 

a  INSURANCE,  ORAL.— TO  SUSTAIN  AN  ACTION  on  a  con- 
tract of  insurance,  where  no  policy  has  issued,  the  elements  must 
haTe  been  agreed  upon,  and  nothing  left  open  and  undetermined, 
and  all  conditions  precedent  complied  with.  (Croft  v.  Hanover  etc. 
Ins.  Co.,  902.) 

9.  INSURANCE,  ORAL  CONTRACTS  OF.— The  power  of  an  In- 
surance corporation  to  make  an  oral  contract  of  insurance  Is  not  Im- 
paired by  a  provision  in  its  by-laws  that  its  "directors  may  authorize 
the  president  and  secretary  to  make  insurance,  and  will  issue  polici'^ 
at  such  rates  of  insurance  and  under  such  limitations  and  restric- 
tions as  they  shall  prescribe."  These  are  enabling,  not  restraining, 
words.    (Brown  v.  Franklin  etc.  Ins.  Co.,  634.) 

10.  INSURANCE,  REMEDY,  WHEN  THE  CONTRACT  IS  NOT 
WRITTEN.— When  a  contract  has  been  made^  but  no  policy  of 
insurance  to  evidence  it  has  1>een  issued,  the  remedy  of  the  insured. 
after  a  loss,  may  be  by  bill  in  equity;  and  the  court  may  at  once 
decree  the  payment  of  the  amount  which  would  have  been 
recovered  under  the  policy,  had  it  been  issued,  (Croft  v.  Hanover  etc. 
Ins.  Ca,  902.) 

11.  INSURER.— PAYMENT  OF  PREMIUM  Is  not  necessary  to  an 
oral  contract  of  Insurance,  if  credit  was  given  to  the  assured.  (Croft 
T.  "Hanover  etc.  Ins.  Co.,  902.) 

12.  INSURANCE— INCORRECT  DESIGNATION  OF  ASSURED. 
The  fact  that  the  agents'  memorandum  of  insurance  designated  one 
person,  when  the  insurance  was  applied  for,  and  Intended  to  be 
paid  to,  another  does  not  invalidate  an  oral  contract  of  insurance. 
(Croft  V.  Hanover  etc.  Ins.  Co..  902.) 

13.  INSURANCE,  FAILURE  TO  DESIGNATE  INSURER.— If 
persons  contract  for  Insurance  with  the  agents  of  several  Insur- 
ance companies,  without  specifying  in  which  the  insurance  is  de- 
sired, and  a  month  later  the  agents  designated  a  particular  corpora- 
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tlon  as  tbe  Insurer,  they  possessing  power  to  mske  sndi  deslsnfttiem. 
this  completes  the  contract,  and  makes  the  Insurer  so  designated  sb- 
swerable  for  a  subsequent  loss.  (Croft  t.  Hanorer  etc  ln&  Go,  902^ 
14.  INSURANCE-DURATION  OF,  WHBN  SUFFIGIKKTLY 
AORBED  UPON.— Though  the  assured  Insists  that  he  ctmtraeted 
for  insurance  for  a  year,  and  the  agents  of  the  Insurer  that  It  was 
for  three  years,  yet  if  the  agents  had  blank  policies^  signed  1^  tbe 
officers  of  the  insurer,  with  authority  to  fill  them  oat  and  deUver 
them,  and  they  made  a  memorandum  on  their  books,  and  the  faflnre 
to  actually  issue  the  policy  was  due  only  to  neglect  or  forgetfnlneas 
on  their  part,  there  is  an  existing  agreement  to  insure,  which  win 
support  an  action,  if  the  property  is  destroyed  within  one  year 
from  the  perils  insured  against.    (Croft  t.  Hanover  etc  Ins.  Co.,  902.) 

13.  INSURANCE-PUBLIC  LANDS-FAILURB  OF  TITI.B— NO- 
TICE—LIABILITY  FOR  LOSS.— If  one  enters  hmd  as  a  placer  nrin- 
ing  claim,  which  entry  is  approved  by  the  local  land  officers,  and  a 
policy  of  insurance  issues  to  the  claimant,  who  has  a  building  on  the 
land,  upon  an  application  for  Insurance,  in  which  it  is  stated  that  tbe 
title  of  the  insured  is  "good,**  but  the  policy  contains  a  stipnlatlon 
that  it  shall  be  void  if  the  building  stands  on  land  to  which  the  in- 
sured has  not  a  perfect  title,  the  insurance  company  is  not  liable  for 
a  loss  by  flre,  occurring  nearly  eighteen  months  after  such  entry  was 
canceled  by  the  secretary  of  the  interior,  for  the  reason  that  the  land 
was  agricultural,  and  not  subject  to  entry  as  mineral  land;  and 
where  no  notice  of  a  failure  of  title  had  been  given  to  the  company, 
such  cancellation  avoided  the  claimant's  title  ab  initio,  and  presented 
the  very  condition  which  the  parties  had  agreed  should  forfeit  the 
policy.    (Cerman  Ins.  Co.  v.  Hayden,  206.) 

le.  INSURANCE-PRIOR  INSURANCE.— A  policy  of  Instrrnnce  is 
not  void  by  reason  of  prior  insurance  which  had  lapsed  before  the 
Issuance  of  the  policy  sued  on.    (German  Ins.  Co.  v.  Hayden,  206.) 

17.  INSURANCE,  TRANSFER  OF  INTEREST.— The  fSact  that  a 
member  of  a  partnership  had  transferred  his  Interest  therein  to  a 
third  person  before  a  policy  of  insurance  issued  does  not  affect  th« 
unconditional  and  sole  ownership  of  the  firm  In  its  real  estate,  and 
hence  does  not  avoid  a  policy  containing  a  condition  that  it  shall  be 
void,  if  the  interest  of  the  assured  shall  be  other  than  an  uncondi- 
tional and  sole  ownership,  or  if  any  change  takes  place  in  the  Inter- 
est, title,  or  possession  of  tbe  subject  of  the  Insurance.  (Wood  v. 
American  etc.  Ins.  Co.,  733.) 

la  INSURANCE,  CHANGE  OF  INTEREST.— A  SALE  OF  RBAL 
PROPERTY  UNDER  EXECUTION,  when  the  statute  gives  the 
debtor  time  for  redemption,  and  entitles  him  to  remain  in  possession 
until  the  expiration  of  that  time,  does  not  avoid  a  policy  of  insur- 
ance containing  a  condition  that  it  shall  l)ecome  void  If  any  change, 
other  than  by  the  death  of  the  assured,  takes  place  in  the  interest 
title,  or  possession  of  the  subject  of  insurance,  whether  by  legal  pro- 
cess or  judgment,  or  by  the  voluntary  act  of  the  assured,  or  other- 
wise.   (Wood  V.  American  etc.  Ins.  Co.,  738.) 

1ft.  INSURANCE— VACANCY  OF  PREMISES-QUESTION  FOR 
JURY.— Whether  a  building  is  vacant  or  unoccupied,  within  the 
meaning  of  an  insurance  policy,  at  the  time  a  loss  by  fire  occurs,  is 
a  nnestion  of  fact  for  determination  by  the  Jury.  (Schuermaiui  v. 
Dwelllng-House  Ins.  Co.,  377.) 

20.  INStTRANCE— VACANCY  OF  PREMISES.— The  meaning  of 
the  term  "vacant  or  unoccupied,"  as  used  in  a  policy  of  insurance^ 
and  Its  constrtictlon  with  other  clauses.  Is  a  question  of  law.  (Schuer- 
mann  v.  Dwelling-House  Ins.  (5o.,  877.) 

21.  INSURANrP^VAOANCY  OF  PREMISES.— A  dwelling  or  ten- 
ant house  is  vacant  and  unoccupied  If  the  occupant  or  occupants 


Index.  991 

liave  moved  out,  although  some  trifling  articles  of  furniture  of  little 
▼aln«  are  left  in  one  of  the  rooms;  and,  if  it  Is  destroyed  while  in 
snctt  condition,  the  loss  is  forfeited  under  a  covenant  In  a  policy  of 
insurance,  exempting  from  liability  for  loss  If  the  insured  premisea 
eliall  be  or  become  'Vacant  or  unoccupied.**  (Schuermann  t.  Dwell- 
tng  House  Ins.  Co.,  877.) 

22.  INSURANCE  —  VACANCY  OP  PRBMISES-KNOWOJDGB 
OF  INSURED.— The  enforcement  of  a  covenant  in  a  policy  of  insur- 
ance, that  fhe  premises  becoming  vacant  and  unoccupied  shall  cause- 
a  forfeiture,  cannot  be  made  to  depend  upon  the  knowledge  of  the 
inenred  as  to  the  fact  of  such  vacancy.  (Schuermann  y.  DwelUng- 
Souse  Ins.  Co.,  377.) 

23.  INSURANCE  —  LOSS  PAYABM)  TO  MORTGAGEE— DB- 
B^BNSES.— The  fact  that  a  loss  is  payable  to  the  mortgagee  of  in- 
sured premises  does  not  increase,  lessen,  or  otherwise  change,  the  bur- 
den assumed  by  the  insurance  company.  The  same  defenses  may  be- 
made  against  the  mortgagee,  who  brings  an  action  on  the  policy,  as- 
could  liave  been  made  against  the  insured.  (German  Ins.  Co.  v.  Hay- 
den,  206.) 

24.  INSURANCE,  LIFE.— A  DECLARATION  purporting  to  be 
made  by  a  wife  In  an  application  for  insurance  on  the  life  of  her 
bnsband  in  fact  made  by  his  signing  her  name  to  such  application 
Is  not  admissible  against  her  in  an  action  upon  another  policy  of 
Insurance  on  his  life  to  which  she  is  one  of  the  beneficiaries.  (Yore- 
T.  Booth,  81.) 

25.  INSURANCE,  LIFE.  —  DECLARATIONS  MADE  BY  THE 
ASSURED  AFTER  the  issuance  of  a  policy  to  him  on  his  life  pay- 
able to  his  legal  heirs,  are  not  admissible  as  evidence  against  them 
to  prove  the  falsity  of  statements  made  by  him  in  an  application  for 
such  Insurance.    (Yore  v.  Booth,  81.) 

28.  INSURANCE,  LIFE.— THE  PRESUMPTION  is  that  the  state- 
ments made  in  an  application  for  life  insurance  are  true,  and  If  tho^ 
statement  is  as  to  the  age  of  the  person  on  whose  life  insurance  ia 
sought,  such  presumption  is  not  overcome  by  statements  made  in 
proofs  of  death  furnished  by  one  of  the  beneficiaries  under  the  policy^ 
(Yore  V.  Booth,  81.) 

27.  INSURANCE,  LIFE— DEFENSE  OF  SUICIDE-BURDEN  OF 
PROOF.— If  the  defense  of  suicide  is  set  up  to  an  action  on  a  policy 
of  life  insurance,  the  burden  of  proving  it  is  upon  the  defendant,  es- 
pecially where  there  Is  no  concession  on  the  part  of  the  plaintllf 
that  the  insured  came  to  his  death  by  any  other  than  a  natural 
cause.    (Hale  v.  Life  Indemnity  etc.  Co.,  616.) 

28.  INSURANCE,  LIFE— DEATH  BY  SUICIDE-EVIDENCE.— 
In  an  action  upon  a  life  insurance  policy,  it  is  reversible  error  for 
the  court  to  take  from  the  jury  the  question  of  death  by  suicide,  upon 
the  ground  that  there  is  not  sufficient  evidence  to  go  tg  the  Jury  upon 
that  issue,  where  it  is  shown  that,  up  to  the  time  of  taking  mor- 
phine, the  deceased  was  in  perfect  health,  that  he  was  in  the  prime 
of  life,  that  he  died  suddenly,  and  that  his  life  was  insured  for  a  large 
amount,  and  in  which  his  creditor  claimed  an  insurable  Interest.  The 
Jury  should  also  consider,  as  bearing  upon  this  question,  the  financial 
condition  of  the  deceased,  the  business  in  which  he  was  engaged^ 
and  whether  there  was  any  reason  for  his  taking  his  own  life,  if  he 
did  do  so.    (Hale  v.  Life  Indemnity  etc  Co.,  616.) 

29.  INSURANCE,  LIFE-DEATH  AS  QUESTION  FOR  JURY.— 
If  there  is  any  evidence  showing  that  the  death  of  an  Insured  person 
may  have  resulted  from  negligence,  accident,  or  suicide,  it  is  for  the 
Jury  <o  say  how  it  occurred.    (Hale  v.  Life  Indemnity  etc.  Co.,  616.) 

80.  INSURANCE,  LIFE,  CHANGE  OF  BENEFICIARIES.--One 
who  procures  a  policy  of  insurance  upon  his  own  life,  payable  to  hi» 
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tlon  as  tbe  Insurer,  they  possessing  power  to  make  sneh  deslgnatloB. 
this  completes  the  contract,  and  makes  the  insurer  so  designated  a»> 
swerable  for  a  subsequent  loss.    (Croft  t.  Hanover  etc  Ins.  Col,  902.) 

14.  INSURANCE-DURATION  OF,  WHBN  SUFFIGIBNTLY 
AORBED  UPON.— Though  the  sssured  Insists  that  be  eontzmcted 
for  insurance  for  a  year,  and  the  agents  of  the  Insurer  that  tt  was 
for  three  years,  yet  if  the  agents  had  blank  policies^  signed  l^  the 
officers  of  the  insurer,  with  authority  to  fill  them  out  and  dellTvr 
them,  and  they  made  a  memorandum  on  their  books,  and  the  faOnre 
to  actually  issue  the  policy  was  due  only  to  neglect  or  forgetfulneas 
on  their  part,  there  is  an  existing  agreement  to  insure,  which  will 
support  an  action,  if  the  property  is  destroyed  within  one  year 
from  the  perils  insured  against.    (Croft  y.  Hanover  etc.  Ins.  Gcl,  902.) 

13.  IN'SURANCB-PUBLIO  LANDS-FAILURB  OF  TITLE— NO- 
TICE—LIABILITY  FOR  LOSS.— If  one  enters  land  as  a  placer  mill- 
ing claim,  which  entry  is  approved  by  the  local  land  ofBcers,  and  a 
policy  of  Insurance  issues  to  the  claimant,  who  has  a  building  on  the 
land,  upon  an  application  for  insurance,  in  which  it  is  stated  that  the 
title  of  the  insured  Is  "good,"  but  the  policy  contains  a  stipulation 
that  It  shall  be  void  if  the  building  stands  on  land  to  which  the  in- 
sured  has  not  a  perfect  title,  the  insurance  company  is  not  liable  for 
a  loss  by  fire,  occurring  nearly  eighteen  months  after  such  entry  was 
canceled  by  the  secretary  of  the  interior,  for  the  reason  that  the  land 
was  agricultural,  and  not  subject  to  entry  as  mineral  land;  and 
where  no  notice  of  a  failure  of  title  had  been  given  to  the  company, 
snch  cancellation  avoided  the  claimant's  title  ab  Initio,  and  presented 
thp  very  condition  which  the  parties  had  agreed  should  forfeit  the 
policy.    (Oerman  Ins.  Co.  v.  Hayden,  206.) 

la  INSURANCE— PRIOR  INSURANCE.— A  policy  of  insurance  Is 
not  void  by  reason  of  prior  insurance  which  had  lapsed  before  the 
Issuance  of  the  policy  sued  on.    (German  Ids.  Co.  v.  Hayden,  206.) 

17.  INSURANCE,  TRANSFER  OF  INTEREST.— The  fSact  that  a 
member  of  a  iMirtnership  had  transferred  his  interest  therein  to  a 
third  person  before  a  policy  of  insurance  Issued  does  not  affect  the 
unconditional  and  sole  ownership  of  the  firm  in  its  real  estate,  and 
hence  does  not  avoid  a  policy  containing  a  condition  that  It  shall  be 
void.  If  the  interest  of  tbe  assured  shall  be  other  than  an  uncondi- 
tional and  sole  ownership,  or  if  any  change  takes  place  In  the  inter- 
est, title,  or  possession  of  the  subject  of  the  insurance.  (Wood  ▼. 
American  etc  Ins.  Co.,  733.) 

18.  INSURANCE,  CHANGE  OF  INTEREST.— A  SALE  OF  RBAIi 
PROPERTY  UNDER  EXECUTION,  when  the  statute  gives  tbe 
debtor  time  for  redemption,  and  entitles  him  to  remain  In  possession 
until  the  expiration  of  that  time,  does  not  avoid  a  policy  of  insure 
ance  containing  a  condition  that  it  shall  become  void  If  any  chan^pe, 
other  than  by  the  death  of  the  assured,  takes  place  In  the  Interest, 
title,  or  possession  of  the  subject  of  Insurance,  whether  by  legal  pro- 
cess or  judgment,  or  by  the  voluntary  act  of  the  assured,  or  other- 
wipe.    (Wood  V.  American  etc.  Ins.  Co.,  733.) 

1ft.  INSUPANCTC— VACANCY  OF  PREMISES-QUESTION  FOR 
JURY.— Whether  a  building  Is  vacant  or  unoccupied,  within  the 
mean  in  e  of  an  insurance  policy,  at  the  time  a  loss  by  fire  occurs,  la 
a  iinestlon  of  fact  for  determination  by  the  Jury.  (Schuermann  v. 
Dwellinjr-House  Ins.  Co.,  377.) 

20.  INSURANCE— VACANCY  OF  PREMISES.— The  meaning  of 
the  term  •*viicant  or  unoccupied,'*  as  used  in  a  policy  of  insurance^ 
and  Us  constnirtlon  with  other  clauses.  Is  a  question  of  law.  (Schuer- 
mann  v.  Dwelllnsr-House  Ins.  (5o.,  877.) 

21.  INSFRANrr^VArAxVCY  OF  PREMISES.— A  dwelling  or  ten- 
ement  house  Is  vacant  and  unoccupied  if  the  occupant  or  occupants 
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hare  moved  out,  altbough  some  trifling  articles  of  furniture  of  little 
Talne  are  left  in  one  of  the  rooms;  and,  if  it  Is  destroyed  while  in 
such  condition,  the  loss  is  forfeited  under  a  coyenant  In  a  policy  of 
Insurance,  exempting  from  liability  for  loss  If  the  insured  premises 
shall  be  or  become  'Vacant  or  unoccupied.**  (Schuermann  t.  DweU- 
likg  House  Ins.  Co..  877.) 

22.  INSURANCE  —  VACANCY  OF  PBBMISES-KNOWLBDGB 
OF  INSURED.— The  enforcement  of  a  covenant  in  a  policy  of  insur- 
ance, that  the  premises  becoming  vacant  and  unoccupied  shall  cause- 
a  forfeiture,  cannot  be  made  to  depend  upon  the  knowledge  of  the 
insured  as  to  the  fact  of  such  vacancy.  (Schuermann  y.  Dwelling' 
House  Ins.  Co.,  877.) 

23.  INSURANCE  —  LOSS  PAYABLE  TO  MORTGAGEE— DB- 
FENSES.— The  fact  that  a  loss  is  payable  to  the  mortgagee  of  in- 
sured premises  does  not  increase,  lessen,  or  otherwise  change,  the  bur- 
den assumed  by  the  Insurance  company.  The  same  defenses  may  be 
made  against  the  mortgagee,  who  brings  an  action  on  the  policy,  aa 
could  have  been  made  against  the  insured.  (German  Ins.  Co.  v.  Hay- 
den,  206.) 

24.  INSURANCE,  LIFE.— A  DECLARATION  purporting  to  be 
made  by  a  wife  in  an  application  for  insurance  on  the  life  of  her 
husband  in  fact  made  by  his  signing  her  name  to  such  application 
is  not  admissible  against  her  In  an  action  upon  another  policy  of 
Insurance  on  his  life  to  which  she  is  one  of  the  beneficiaries.  (Yore 
T.  Booth,  81.) 

25.  INSURANCE,  LIFE.  —  DECLARATIONS  MADE  BY  THE 
ASSURED  AFTER  the  issuance  of  a  policy  to  him  on  his  life  pay- 
able to  his  legal  heirs,  are  not  admissible  as  evidence  against  them 
to  prove  the  falsity  of  statements  made  by  him  in  an  application  for 
such  insurance.    (Yore  v.  Booth,  81.) 

26.  INSURANCE,  LIFE.— THE  PRESUMPTION  is  that  the  state- 
ments made  In  an  application  for  life  insurance  are  true,  and  If  the 
statement  is  as  to  the  age  of  the  person  on  whose  life  insurance  la 
sought,  such  presumption  is  not  overcome  by  statements  made  in 
proofs  of  death  furnished  by  one  of  the  beneficiaries  under  the  policy^ 
(Yore  V.  Booth,  81.) 

27.  INSURANCE,  LIFE— DEFENSE  OF  SUICIDE-BURDEN  OF 
PROOF.— If  the  defense  of  suicide  is  set  up  to  an  action  on  a  policy 
of  life  insurance,  the  burden  of  proving  It  is  upon  the  defendant,  es- 
pecially  where  there  Is  no  concession  on  the  part  of  the  plaintiff 
that  the  insured  came  to  his  death  by  any  other  than  a  natural 
cause.    (Hale  v.  Life  Indemnity  etc.  Co.,  616.) 

28.  INSURANCE,  LIFE— DEATH  BY  SUICIDE-EVIDENCE.— 
In  an  action  upon  a  life  insurance  policy,  it  is  reversible  error  for 
the  court  to  take  from  the  Jury  the  question  of  death  by  suicide,  upon 
the  ground  that  there  is  not  sufficient  evidence  to  go  to  the  Jury  upon 
that  issue,  where  it  is  shown  that,  up  to  the  time  of  taking  mor- 
phine, the  deceased  was  in  perfect  health,  that  he  was  in  the  prime 
of  life,  that  he  died  suddenly,  and  that  his  life  was  insured  for  a  lar^e 
amount,  and  in  which  his  creditor  claimed  an  insurable  interest.  The 
Jury  should  also  consider,  as  bearing  upon  this  question,  the  financial 
condition  of  the  deceased,  the  business  in  which  he  was  engaged, 
and  whether  there  was  any  reason  for  his  taking  his  own  life,  if  he 
did  do  so.    (Hale  v.  Life  Indemnity  etc  Co.,  616.) 

29.  INSURANCE,  LIFE— DEATH  AS  QUESTION  FOR  JURY.— 
If  there  is  any  evidence  showing  that  the  death  of  an  insured  person 
may  have  resulted  from  negligence,  accident,  or  suicide,  it  is  for  the 
Jury  to  say  how  it  occurred.    (Hale  v.  Life  Indemnity  etc.  Co..  616.) 

80.  INSURANCE,  LIFE,  CHANGE  OF  BENEFICIARIES.— One 
Who  procures  a  policy  of  insurance  upon  his  own  life,  payable  to  hl» 
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legml  helm,  although  he  pBjn  the  iiremlum  himself,  and  keeps  tia^ 
policy  la  his  ezduslYe  possession,  has  no  power  to  change  the  bene* 
llclaiies,  unless  the  policy  or  the  charter  of  the  Insnrance  company 
•o  proTldes.    (Yore  y.  Booth,  81.) 

81.  INSURANCBJ-ACCIDENT  —  DEATH  BY  POISON.— Deatia 
of  an  Insured  person,  caused  by  poison  acddentally  taken  by  mistake* 
Is  not  within  an  exception  In  a  policy  excluding  liability  If  deatli  tm 
caused  by  "poison  in  any  way  taken,  administered,  sbsorbed,  or 
Inhaled."    (Metropolitan  Accident  Assn.  y.  Frolland,  358.) 

32.  INSURANCE,  ACCIDENT— •TAKING  POISON"  DOBS  NOT 
INCLUDE  ACCIDENTAL  TAKING.— 'Taking  poison,"  within  tlie 
meaning  of  an  exception  in  an  accident  Insurance  policy,  cannot  be 
oonstrued  to  mean  the  accidental  taking  of  poison  merely  on  tl»e 
ground  that,  if  the  cause  of  Injury  or  death  is  not  accidental.  It  ks 
manifestly  not  within  the  scope  of  the  policy,  where  suicide  anxl 
other  causes  of  death  and  injury  not  accidental  are  embraced  in  tbe 
same  exception.    (Trayelers*  Ins.  Co.  t.  Dunlap,  356.) 

33.  INSURANCE,  ACCIDENT- MEANING  OP  'TAKING  POI- 
SON."— The  words  "taking  poison,"  as  employed  in  a  clause  of  an 
accident  insurance  policy  exempting  the  company  from  liability  for 
death  from  "taking  poison."  mean  the  voluntary,  Intentional  j^irftig 
of  poison,  and  do  not  Include  cases  of  accidental  poisoning.  Hence, 
the  company  is  liable  for  the  death  of  one  who,  by  mistake,  drinks 
carbolic  acid  for  peppermint,  which  he  wishes  to  take  for  some  aO- 
ment,  and  dies  from  the  effects  of  the  poison.  (Travelers*  In&  Co.  t. 
Dunlap,  355.)' 

34.  INSURANCE,  ACCIDENT— 'TAKING  POISON"  IS  LIMITBD 
TO  INTENTIONAL  TAKING.— The  term  taking  poison"  in  an  ex- 
ception of  an  accident  insurance  policy,  is  limited  to  the  intentional 
tnklnflT  of  x>oi8on.  although  death  eo  caused  is  coTered  by  the  dauae 
relating  to  suicide,  where  the  entire  exceptions  of  the  policy  recog- 
nize that  death  may  result  wholly  or  partly,  directly  or  indirectly. 
from  Yolnntarily  taking  poison  without  suicidal  intent.  (TraTelen' 
Ins.  Co.  ▼.  Dunlap,  355.) 

35.  INSURANCE— ACCIDBNT—WAIVBR  OF  PROOF  OF  LOSa 
A  refusal  on  the  part  of  an  insurance  company  to  pay  a  cl&bn  for 
accident  insurance,  on  the  ground  that  the  death  was  caused  by  poi- 
son, and  the  loss  not  covered  by  the  policy,  is  a  waiver  of  a  require- 
ment contained  in  the  policy  that  prescribed  proofs  of  loss  be  fur- 
nished.   (Metropolitan  Accident  Assn.  v.  Frolland,  359.) 

36.  INSURANCE  — ACCIDENT-* WAIVER  OF  TIME  FOB 
BRINGING  ACTION.— Refusal  on  the  part  of  an  insurance  company 
to  allow  the  beneficiary  in  an  accident  policy  to  inspect  its  by-laws 
upon  request  made  at  its  general  office,  and  a  misstatement  as  to  the 
time  within  which  suit  may  be  brought,  constitute  a  waiver  of  a  by- 
law limiting  the  time  for  bringing  the  action.  (Metropolitan  Accident 
Assn.  V.  Frolland.  360.) 

37.  BENEVOLENT  INSURANCE  ASSOCIATIONS.— Under  flie  by- 
laws of  an  association  entitling  a  member  to  recover  a  stated  sum 
when,  by  reason  of  accident  or  disease,  he  becomes  permanently  dis- 
abled from  following  his  usual  or  some  other  occupation,  he  fa  not 
precluded  from  recovery  where  he  has  been  injured  so  as  to  be  nnable 
to  pursue  his  ordinary  occupation,  though  not  Incapacitated  from  pur- 
suing another  occupation  in  which  his  wages  are  much  inferior,  and 
which  requires  for  its  duties  much  less  physical  or  mental  ability. 
(Niel  V.  Order  of  United  Friends,  738.) 

38.  INSURANCE.  MUTUAL  LIFE  — DUBS  "REMAINING*'  IN 
TREASURY— CONSTRUCTION.— The  word  "remaining,"  used  io 
the  articles  of  assoolntfon  of  a  masonic  relief  society,  which  Is 
merely  a  mutual  life  insurance  company,  proceeding  on  the 
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nent  plan,  and  with  articles  limit  tbe  sam  prorlded  for  the  pay- 
nent  cKf  a  death  benefit  to  the  total  snm  of  dues  ''remaiuinp:**  in  the 
Teannrj  of  said  society,  must  be  construed  as  meaning  ''received*' 
yr  '^realtzed."   (Lake  t.  Minnesota  etc.  Relief  Assn.,  538.) 

39.  INSURANCE.  MUTUAL  LIFE— EFFECT  OF  FAILURE  TO 
If  A  KB  ASSESSMENT.— If  a  membership  Insurance  company,  pro- 
seedintc  on  the  assessment  plan,  insures  the  life  of  a  member,  the 
beneficiary  may  maintain  an  action  at  law  on  the  contract,  though 
the  company  has  refused  or  neglected  to  make  the  proper  assess- 
ment. Tlie  company  cannot  defeat  a  recoyery  In  such  an  action  by 
shoTTinir  that  it  has  not  made  an  assessment.  To  permit  it  to  do 
so  wonld  be  to  Allow  it  to  take  advantage  of  its  own  wrong.  (Lake 
▼.  Minnesota  etc.  Relief  Assn.,  538.) 

40.  INSURANCE.  MUTUAL    LIFE-AMOUNT    OF  RBCX)VERY 
ON  l>BATH  BENEFIT- BURDEN  OF  PROOF.— If  the  articles  of 
association  of  a  masonic  relief  society,  which  is  merely  a  mutual 
life  insurance  company,  proceeding  on  the  assessment  plan,  provide 
that  the  funds  to  pay  the  beneficiary  of  a  deceased  member  shall  be 
raised  by  Yoluntary  contributions  to  the  same,  by  members  of  the 
association,    of    such    dues    as    the    by-laws    provide,    sa'd    sum 
^in    no    case    to    exceed    the    total    sum    of    such    dues  remt\lu- 
ing    In     the    treasury    of    said    society,**    and    the    by-laws    ex- 
pressly proride  that  the  amount  to  be  paid  shall  be  one  dollar  for 
each  member,  not  exceeding  the  limit  of  the  benefit,  and  there  !s 
no  contract  to  xmy  out  of  a  special  fund,  there  is  an  implied,  if  not 
an  express,  obligation  upon  the  company,  when  the  death  of  a  mem- 
ber Is  proved,  to  make  an  assessment,  to  the  full  extent  authorized 
by  the  by-laws,  to  raise  funds  to  pay  the  benefit.    In  case  an  assess- 
ment has  been  made,  and  the  beneficiary  sues  upon  the  certificate 
of  membership,  the  plaintifTs  recovery  would    be    Umlted    to  the 
amount  realized;  but  the  burden  of  proving  that  it  was  made,  and 
that  the  amount  realized  therefrom  was  less  than  one  dollar  for 
each  member,  is  on  the  defendant    Unless  the  defendant  does  show 
that  an  assessment  was  made  as  provided  by  the  by-laws,  the  bene* 
ficiary  is  entitled  to  recover  the  snm  of  one  dollar  for  each  mem- 
ber.   (Lake  v.  Minnesota  etc.  Relief  Assn.,  538.) 

41.  BVIDENCEJ-DEATH— PRESUMPTIONS.— If  a  member  of  a 
benefit  association,  without  being  exposed  to  any  specific  peril,  sud- 
denly disappears  under  circumstances  of  such  character  as  to  refute 
the  theory  of  abandonment  of  family,  friends,  and  business,  and 
soon  after  his  name  is  stricken  from  the  roll  of  members  for  non- 
payment of  an  assessment  failing  due  after  his  disappearance,  and 
his  widow  shortly  thereafter  brings  an  action  to  recover  death  bene- 
fits, it  must  be  presumed  that  the  member  lived  for  seven  years 
after  his  disappearance.    The  presumption  of  death  does  not  arise 
until  the  expiration  of  the  seven  years.    The  burden  of  proof  is  on 
the  widow  to  show  that  the  member  was  dead  at  the  time  his  name 
was  stricken  from   tbe  roll,  and  without  such  proof  she  cannot 
recover.    (Mutual  Benefit  Co's  Petition,  814.) 

42.  INSURANCE,  USAGE  AS  TO  POWER  OF  AGENTS.— A  gen- 
eral usage  or  custom  to  the  effect  that  persons  authorized  to  solicit 
insurance  can  bind  their  principal  until  notice  of  the  refusal  of  the 
risk  is  received  by  the  agent  and  communicated  to  the  person  desir- 
ing insurance,  is  valid,  and  is  binding  both  upon  stock  and  mutual 
Vusurance  corporations  Insuring  against  loss  by  fire.  (Brown  v. 
Franklin  etc.  Ins.  Co.,  534.) 

43.  INSURANCE.— PRIVATE  INSTRUCTIONS  TO  AN  AGENT 
I4IMITING  HIS  AUTHORITY  cannot  bind  persons  having  no  knowU 
edge  thereof.    (Brown  v.  Franklin  etc.  Ins.  Co.,  534.) 

Am.  St.  Kip.,  Vol.  UL  -  68 
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44.  INSUBANOB-FALSB  ANSWEBS  WRITTEN  BT  AGENT- 
ESTOPPEL.— An  Insurance  comiMmy  la  estopped  to  take  adTantice 
of  the  falsity  of  an  answer,  in  an  application  for  insmaiiee^  respect- 
ing the  amount  of  encumbrance  on  the  property,  where  the  agent 
of  the  company,  being  correctly  informed,  at  the  time,  as  to  the 
amount  of  the  encumbrance,  fills  out  the  false  answer  without  the 
knowledge  of  the  insured,  and  where  such  error  in  the  application 
occurs  through  no  fault  of  the  insured,  but  is  the  result  of  the  agent* s 
negligence.    (German  ins.  Co.  ▼.  Hayden,  206.) 

45.  INSURANCE-WAIVER  BT  AGBNT.-Tfae  genenal  agents  of 
Insurance  corporations  may  waive  stipulations  and  conditions  con- 
tained in  a  policy  of  insurance  with  respect  to  Hxe  conditions  upon 
which  it  shall  go  into  operation,  by  dellyerlng  it  with  knowledge  of 
the  facts,  and  recelylng  the  premium.  (Wood  y.  American  etc  las. 
Co.,  783.) 

46.  INSURANCE^  PROVISIONS,  PROHIBITIONS  WAIVED  BY 
AGENTS.— 'Restrictions  in  a  policy  of  insurance  against  tiie  power 
of  agents  to  waive  any  condition,  unless  done  in  a  particular  man- 
ner, do  not  apply  to  those  conditions  which  relate  to  the  inception 
of  the  contract,  when  ft  appears  that  the  agent  detiyered  It,  and  re- 
cefred  the  premium  with  full  knowledge  of  ttie  actual  aituatiOD. 
(Wood  T.  American  etc  Ins.  Co.,  733.) 

47.  INSURANC^B-VARIANOE.— A  blU  to  enforce  an  onl  contxact 
of  insurance  cannot  be  defeated  by  proof  that  the  date  of  the 
alleged  Insurance  is  incorrectly  stated  in  such  biU.  Tlie  date  is 
not  a  matter  of  substance.    (Croft  y.  Hanorer  etc  Ins.  Co.,  902J 

Bee  Limitations  of  Actions,  2;  Railroads,  28L 

INTEREST. 
See  Banks,  4i 

INTERPIiEADBB. 

L  IN  INTERPLEADER  PLAINTIFF  CANNOT  CLAIM  rdlef 
against  any  of  the  defendants,  but  only  that  he  be  protected  against 
the  claims  of  all.    (North  Pac  Lumber  (3o.  t.  Lang,  780.) 

2.  INTERPLEADER.-THE  ALLEGATIONS  OF  A  BILL  OF 
INTERPLEADER  ARE  that  two  or  more  persons  have  preferred 
claims  against  the  complainant  to  the  same  thing,  and  that  he  has  no 
beneficial  Interest  therein,  and  cannot  determine  without  hazard  to 
himself  to  which  of  them  it  belongs.  It  was  usual  under  the  equity 
practice  to  annex  to  the  bill  an  affidaTit  of.  the  plaintiff  that  there 
was  no  collusion  between  him  and  any  of  the  defendants.  (Nortb 
Pac  Lumber  Co.  v.  Lang,  780.) 

8.  INTERPLEADER.— ONE  OF  TH®  ESSENTIAL  RBQUISITBS 
to  equitable  relief  by  bill  of  interpleader  Is,  that  the  adverse  titles  of 
the  respective  claimants  must  be  connected  or  dependent,  or  one  de- 
rived from  the  other,  or  from  a  common  source  There  must  be  prt?- 
ity  of  some  sort  between  all  the  parties,  such  as  privity  of  estate, 
title,  or  contract,  and  the  claims  should  be  of  the  same  nature  or 
class.    (North  Pac  Lumber  Ck>.  v.  Lang,  780.) 

4.  INTERPLEADER— PRACTICE.— THE  FIRST  THING  TO  BB 
DONE  is  to  determine  whether  the  interpleader  will  lie  or  not.  If 
not,  it  is  unnecessary  to  go  further.  If  it  will,  then  the  pialntUf 
should  be  discharged  from  liability  with  his  costs  upon  bringing  the 
money  in  dispute  into  court,  and  the  suit  should  tnerearter  proceed 
upon  Issues  properly  joined  between  tiie  defendants.  (North  Pac 
Lumber  Co.  v.  Lang,  780.) 

6.  INTERPLEADER— PRACTICE.— After  determining  tiMA  inter- 
pleader will  lie,  the  court  may,  for  the  purpose  of  determining  whst 


Index.  995 

mre  tfie  tonei  as  between  the  defendants,  adopt  any  course  or  meth- 
od of  procedure  which  may  seem  appropriate  and  best  adapted  to 
rmislng  such  Issues,  and  when  once  raised  or  settled,  the  court  will 
pursue  the  prevailing  equity  practice  in  trying  them.  (North  Pac. 
liOmber  Ca  t.  Lang,  780.) 

a  INTEKPLBADKR.-THB  DEFENDANTS  CANNOT  HAYB 
CONTENTIONS  AS  BETWEEN  themselYes  unless  it  Is  determined 
that  the  Interpleader  will  lie.    (North  Pac  Lumber  Go.  v.  Lang,  780.) 

7.  INTERPLEADER  —  PREMATURE  DETERMINATION  OP 
THE  RIGHTS  OF  THE  DEFENDANTS.— An  order  of  court  deter- 
mining  the  claims  between  the  various  defendants,  or  some  of  them* 
before  deciding  whether  a  bill  of  Interpleader  can  be  entertained^  is 
premature.    (North  Pac.  Lumber  Ck>.  ▼.  Lang,  780.) 

&  INTEKPLEADER-OLAIMS  FOR  TORTS.— A  complainant 
cannot  maintain  a  bill  of  Interpleader  against  a  defendant  whoso 
elaJm  to  the  property  subject  to  the  bill  is  that  plaintiff  has  by  a  tor- 
tious act  become  answerable  therefor  or  for  some  part  thereof. 
(North  Pac.  Lumber  Co.  t.  Lang,  780.) 

INTERVENTION. 

INTERVENTION  AFTER  DEFAULT.— Under  ft  Statute  pro- 
irMlng  that  any  person  may  intervene  "before  the  trial  of  an  ac- 
tfcm,"  ft  default  takes  the  place  of  a  trial,  and  a  party  cannot  file 
ft  complaint  In  interrention  after  defendant's  default  has  been  en- 
tared,  and  nothing  remains  to  be  done  but  to  enter  the  Judgment. 
C8a.fely  t.  Caldwell,  003.) 

INTOXICATING  IiIQUOR& 
See  Aftsociationfl. 

INVENTIONS. 
See  Master  and  Servant,  Z 

IRRIGA'^ION. 
See  Waters,  5-& 

JUDGMENTS. 

1.  JUDGMENT,  JURISDICTION  WHEN  MUST  APPBAB  AF- 
FIRMATIVELY.—Whemver  a  mode  of  acquiring  jurisdiction  not  in 
accordance  with  the  genei*al  course  of  the  common  law  has  been  pre- 
scribed by  statute,  tliat  mode  must  be  strictly  followed,  and  the  facts 
necessary  to  sustain  Jurisdiction  must  appear  on  the  face  of  the 
record.    (Willamette  Real  Estate  Co.  v.  Hendriz,  800.) 

2.  JUDGMEINT  AGAINST  NONRESIDENTS.— A  personal  Judg- 
ment rendered  upon  service  of  summons  by  publicatlou,  the  record 
not  disclosing  that  any  property  has  been  attached,  is  Told.  (Wlllam. 
etto  Real  Estate  Co.  v.  Hendriz,  800.) 

3.  JUDGMENT— JURISDICTION  OF  PERSON— COLLATERAL 
ATTACK.— The  Judgment  of  a  court  of  general  Jurisdiction  is  not 
▼old  unless  it  appears  from  the  record  itself  that  the  court  in  pro- 
nouncing it  acted  without  Jurisdiction.  A  Judgment  rendered  with- 
out bringing  the  defendants  into  court  is  not  for  this  reason  void, 
trat  voidable  only,  unless  the  failure  to  obtain  Jurisdiction  over  them 
appears  from  the  record.  If  the  proceedings  are  regular  upon  the 
record,  the  Judgment  can  only  be  avoided  upon  extraneous  evidenceii 
(Brown  v.  Wilson,  228.) 

4.  JUDGMENT.— PROVISIONS  OUTSIDE  OF  THE  ISSUES 
may  be  sustained  and  enforced,  if  the  decree  containing  them 
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«ntered  by  oonBent  of  all  the  iMirtieB,  and  they  hare  reference  to  the 
■iibject  matter  of  the  litigation,  and  fall  within  the  general  scope  of 
the  caie  made  by  the  pleading  (Schmidt  y.  Oregon  ete.  Min.  Oov, 
750.) 

6.  JimOMENT,  COIiLATERAL  ATTACK.— Defects  of  an  affida- 
Tit  f<Nr  the  pnblleation  of  a  enmmona,  or  Its  falsity,  cannot  subject 
the  Judgment  to  a  collateral  attack.  (Stevens  t.  Reynolds,  422.) 

0.  JUDGMENTS  —  PRESUMPTION—  COLLATERAL  ATTACK. 
As  against  collateral  attack  on  the  ground  that  the  summons  was  in- 
sufficient to  confer  Jurisdiction,  it  must  be  presumed  In  aid  of  the 
Judgment  reciting  that  serrice  of  the  complaint  and  notice  had  beea 
duly  made  according  to  law,  that  another  end  sufficient  summons  wsj 
Issued  and  served,  if  there  was  ample  time  therefor  after  the  comple- 
tion of  the  publication  of  the  first  summons,  and  there  is  no  eride&es 
to  the  contrary.    (Rogers  v.  Miller,  20.) 

7.  A    JUDGMENT    IS    CONCLUSIVE    AS    AN    ESTOPPEL, 

THOUGH  IT  IS  SUBJECT  TO  BE  OPENED  on  an  application  ta 
let  in  a  defendant,  so  long  as  it  stands  unopened.  (Stevens  ▼.  Rey- 
nolds, 422.) 

&  JUDGMENTS— RES  JUDICATA.— A  Judgment  by  d^ault  reo- 
dered  in  attachment  proceedings  Is  not  res  Judicata  as  to  a  defend- 
ant, who,  though  represented  by  counsel,  filed  no  answer  and  made 
no  defense.    (Smith  v.  Downey,  467.) 

9.  JUDGMENT— RES  JUDICATA— RULE  AS  TO  SAME  PAR- 
TIBS.— The  general  rule  that  the  Judgment  of  a  court  having  Jnrls- 
dlctlon  of  the  subject  matter,  of  the  parties,  and  the  processr  and 
tendered  directly  upon  the  point  in  question.  Is  conclusive  between 
the  same  parties.  Is  not  applicable  when  the  same  person,  though  a 
party  In  both  suits.  Is  such  In  different  capacities,  occupying  In  one  a 
distinctively  representative  position,  such  as  an  administrator,  or 
general  guardian,  or  guardian  ad  litem,  and  In  the  other  a  poalttoa 
as  an  individual.    (Bamka  v.  Chicago  etc  R.  R.  Co.,  618.) 

30.  JUDGMENT— RES  JUDICATA— ACTION  BY  FATHBR  FOR 
INJURIES  TO  CHILD.— A  Judgment  for  defendant.  In  an  action  W 
a  father  to  recover  In  his  own  aame  damages  for  an  injury  to  his 
minor  child,  does  not  bar  the  father's  right  to  maintain  an  action,  la 
his  Individual  right,  to  recover  for  loss  of  services,  for  expenses  in- 
eurred,  and  for  compensation  for  care  and  trouble  sustained,  by  him, 
growing  out  of  injuries  to  his  minor  son,  alleged  to  have  been  the 
result  of  defendant's  carelessness  and  negligence,  as  the  former  ac- 
tion Is  solely  toir  the  benefit  of  the  child,  and  damages  sustained  by 
a  parent  by  reason  of  the  injuries,  such  as  loss  of  services,  are  not 
lecoverable  in  such  an  action.    (Bamka  v.  Chicago  etc  R.  R.  Oo^  618.) 

n.  RES  JUDICATA— PROVIDING  FUNDS  FOR  LITIGATION. 
If  certain  persons  cause  a  mining  company  to  Institute  an  action, 
and  others  afterward  purchase  bonds  of  the  company  at  a  heavy 
discount  for  the  purpose  of  providing  funds  for  carrying  on  that  lit- 
igation, they  are,  for  this  reason,  bound  by  the  Judgment  In  the 
action.    (Brown  v.  Wilson,  228.) 

12.  JUDGMENTS— RES  JUDICATA.— The  supreme  court  of  the 
■tate  will  take  Judicial  notice  of  its  records,  and  of  what  issues  were 
presented  for  determination  by  the  record  In  a  given  case,  and  win 
■ot  entertain  or  consider  an  unfounded  allegation  of  a  complaint  that 
certain  questions  were  not  presented  for  determination  In  such  case. 
(StaUcup  V.  Tacoma,  26.) 

18.  JUDGMENTS— RES  JUDICATA— MUNICIPAL  BONDS.— la 
an  action  by  a  taxpayer,  on  behalf  of  himself  and  all  others  similarly 
situated,  to  restrain  a  city  from  issning  municipal  bonds,  a  decision 
"^^rmlnlng  their  validity  is.  In  the  absence  of  fraud  or  collusteo« 
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eoncluslye,  in  a  subsequent  action  by  another  taxpayer  to  restrain  the 
payment  of  interest  thereon,  especially  when  the  same  questions  con- 
cerning the  legality  of  the  bonds  are  presented  in  both  actions. 
<Stallcup  Y.  Tacoma,  25.) 

14.  JUDGMENT,  RELIEF  AGAINST  FOR  EXCUSABLE  NE- 
GLECT,  TIME  WITHIN  WHICH  MAY  BE  GRANTED.-Uuder  a 
statute  authorizing  the  court  to  relieve  a  party  from  a  Judgment,  or- 
der, or  other  proceeding  taken  against  him  through  his  mistake,  in- 
adyertence,  surprise,  or  excusable  neglect,  at  any  time  within  one 
year  after  notice  thereof,  a  motion  for  relief  made  within  the  year 
-will  not  support  an  order,  made  after  the  expiration  of  the  year, 
j^rantlng  the  motion.    (Nicklln  y.  Rjobertson,  790.) 

15.  AMENDMENT  OF  JUDGMENT.- It  Is  not  necessary  that  the 
minute  entry  on  the  record  of  the  court  should  haye  been  actually 
amended  in  accordance  with  an  order  therefor  before  it  is  ayailable 
npon  motion  to  amend  the  Judgment  resting  on  such  erroneous  entry. 
The  direction  for  amendment  Is,  for  the  purposes  of  such  motion, 
eqoiyalent  to  actual  amendment    (Kaufman  y.  Shaln,  139.) 

la  JUDGMENT,  AMENDMENT.— Wliere  there  Is  nothing  appear- 
ing on  the  face  of  the  record  to  show  any  error  or  mistake  and  the 
moTlng  party  must  rely  on  eyldence  aliunde,  the  court  cannot  alter 
Its  Judgment  after  the  close  of  the  term.    (Nlcklin  y.  Robertson,  790.4 

17.  EXECUTION  —  MISNOMER  OF  DEFENDANT  —  AMEND- 
MENT.—Though  the  true  name  of  the  defendant  nowhere  appears 
Jn  the  proceedings  of  an  action,  or  Judgment,  or  any  name  by  which 
be  was  eyer  known,  yet,  in  a  collateral  proceeding,  his  true  name 
may  be  stated,  and  he  may  be  connected  with  the  Judgment  by 
proper  arerments.    (Casper  y.  Klippen,  604.) 

18.  EXEOUTION  —  JUSTIFICATION  —  MISNOMER  OF  DE- 
FENDANT—AMENDMENT.— If  a  person  is  sued  by  a  wrong  Chris- 
tian name,  by  which  he  was  neyer  known,  and  his  true  name  no- 
irhere  appears  In  the  proceedings,  though  they  are  otherwise  regular, 
and  Judgment  by  default  Is  obtained,  under  which  execution  is  ley- 
led,  such  Judgment,  in  an  action  by  the  defendant  against  the  sher- 
iff and  his  deputy  for  wrongfully  carrying  away  and  conyerting  the 
property,  is  not  absolutely  yoid.  It,  and  all  of  the  proceedings,  may 
1»e  amended  by  a  direct  proceeding  for  that  purpose,  but  neither 
the  Judgment  nor  the  execution  can  be  used  for  the  purpose  of  Jus- 
tification until  they  haye  been  amended.    (Casper  y.  Klippen,  604.) 

19.  JUDGMENTS— FOREIGN— PLEADING.— In  an  action  upon  a 
foreign  Judgment,  the  plaintiff  need  not  specifically  allege  that  the 
foreign  court  had  Jurisdiction  of  the  action,  of  the  parties,  or  of  the 
subject  matter,  nor  that  the  defendant  had  notice  of  its  pendency,  or 
was  summoned  to  appear,  or  that  any  hearing  or  trial  was  had. 
These  facts  are  necessarily  implied  in  the  ayerment  that  such  court 
**duly  adjudged"  against  defendant,  and  are  indispensable  conditions 
to  the  due  adjudication  of  that  court    (Fisher  y.  Fielding,  270.) 

20.  JUDGMENTS— FOREIGN  — CONCLUSIVENESS.— A  foreign 
Judgment  in  personam  for  a  money  demand,  not  procured  by  fraud, 
and  rendered  by  a  competent  court  of  England  against  a  citizen  of 
one  of  the  states  of  the  American  Union,  who  was  personally  seryed 
with  process  within  the  Jurisdiction  of  the  foreign  court,  is  conclu- 
slye  upon  the  merits  In  an  action  to  collect  the  Judgment  brought  In 
the  state  of  which  the  defendant  is  a  citizen*  (Fisher  y.  Fieldln«r. 
270.) 

21.  JUDGMENTS-FOREIGN— DEFENSES.— In  an  action  upon  a 
foreign  Judgment,  it  is  no  defense  that  the  action  in  which  the  Judg- 
ment was  recoyered  was  brought  when  the  defendant  was  about  to 
Icaye  the  foreign  country,  for  the  purpose  of  embarrassing  and  im- 
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«ntered  by  oonaent  of  all  the  parties,  and  they  hare  referaice  to  flM 
■iibject  matter  of  the  litigation,  and  fall  within  the  i^eneral  aeope  of 
the  cue  made  by  the  pleadings.  (Schmidt  t.  Oregon  etc  Min.  Obl, 
750.) 

6.  JimOMBNT,  COLLATERAL  ATTACK.— Defects  of  an  afBda- 
Tit  tor  the  publication  of  a  summons,  or  its  falsity,  cannot  snbject 
the  Judgment  to  a  collateral  attaclc  (Steyens  t.  Reynolds,  422.) 

0.  JUDGMENTS  — PRESUMPTION— COLLATERAL  ATTACK. 
As  against  collateral  attack  on  the  ground  that  the  summons  was  in- 
sufficient to  confer  Jurisdiction,  it  must  be  presumed  in  aid  of  tiie 
Judgment  reciting  that  serrice  of  the  complaint  and  notice  had  beem 
duly  made  according  to  law,  that  another  and  sufficient  summons  was 
issued  and  served,  if  there  was  ample  time  therefor  after  the  comple- 
tion of  the  publication  of  the  first  summons,  and  there  is  no  erldenes 
to  the  contrary.    (Rogers  t.  Miller,  20.) 

7.  A    JUDGMENT    IS    CONCLUSIVE    AS    AN    ESTOPPEL, 

THOUGH  IT  IS  SUBJECT  TO  BE  OPENED  on  an  appUcation  ta 
let  in  a  defendant,  so  long  as  it  stands  unopened.  (Steyens  t.  Rey- 
nolds, 422.) 

&  JUDGMENTS— RES  JUDICATA.— A  Judgment  by  d^ault  ren- 
dered in  attachment  proceedings  is  not  res  Judicata  as  to  a  defend- 
ant, who,  though  represented  by  counsel,  filed  no  answer  and  made 
no  defense.    (Smith  v.  Downey,  467.) 

9.  JUDGMENT-^RES  JUDICATA— RULE  AS  TO  aAHB  PAR- 
TIBS.— The  general  rule  that  the  Judgment  of  a  court  harlng  Juris- 
diction of  the  subject  matter,  of  the  parties,  and  the  process,  and 
tendered  directly  upon  the  point  in  question,  is  eondnsire  between 
the  same  parties,  is  not  applicable  when  the  same  person,  though  a 
party  in  both  suits,  is  such  in  different  capacities,  occupying  In  one  a 
distlnctirely  represeotative  position,  such  as  an  administrator,  or 
general  guardian,  or  guardian  ad  litem,  and  in  the  other  a  poaitlOB 
as  an  individual.    (Bamka  y.  Chicago  etc  R.  R.  Co.,  618.) 

30.  JUDGMENT— RES  JUDICATA— ACTION  BY  FATHER  FOR 
INJURIES  TO  CHILD.— A  Judgment  for  defendant,  in  an  action  by 
a  father  to  recorer  in  his  own  aame  damages  for  an  injury  to  hta 
minor  child,  does  not  bar  the  father's  right  to  maintain  an  action,  in 
his  iodiTidual  right,  to  recover  for  loss  of  servicea,  for  espenses  in- 
eurred,  and  for  compensation  for  care  and  trouble  sustained,  by  him, 
growing  out  of  injuries  to  his  minor  son,  alleged  to  hare  been  the 
result  of  defendant's  carelessness  and  negligence,  as  the  former  ac- 
tion is  solely  tor  the  benefit  of  the  child,  and  damages  sustained  by 
a  parent  by  reason  of  the  injuries,  such  as  loss  of  services,  are  not 
lecoYerable  in  such  an  action.    (Bamka  v.  Chicago  etc.  B.  B.  Oob,  618.) 

11.  RES  JUDICATA— PROVIDING  FUNDS  FOR  LITIGATION. 
If  certain  persons  cause  a  mining  company  to  Institute  an  action, 
and  others  afterward  purchase  bonds  of  the  company  at  a  heavy 
discount  for  the  purpose  of  providing  funds  for  carrying  on  that  lit- 
igation, they  are,  for  this  reason,  bound  by  the  Judgment  in  the 
action.    (Brown  t.  Wilson,  228.) 

12.  JUDGMENTS— RES  JUDICATA.— The  supreme  court  of  tbe 
■tate  will  take  Judicial  notice  of  its  records,  and  of  what  issues  were 
presented  for  determination  by  the  record  in  a  giren  case,  and  will 
■ot  entertain  or  consider  an  unfounded  allegation  of  a  complaint  that 
eertain  questions  were  not  presented  for  determination  in  sueli  case. 
(Stallcup  Y.  Tacoma,  26.) 

18.  JUDGMENTS— RES  JUDICATA— MUNICIPAL  BONDS.— IB 
an  action  by  a  taxpayer,  on  behalf  of  himself  and  all  others  almllariy 
■ituated.  to  restrain  a  olty  from  isaulnir  municipal  bonds,  a  decisioB 
determining  their  validity  is,  in  the  absence  of  fraud  or  coUustoOi 
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concluslye,  in  a  subsequent  action  by  another  taxpayer  to  restrain  th« 
payment  of  Interest  thereon,  especially  when  the  same  questions  con* 
ceraing  the  legality  of  the  bonds  are  presented  in  both  actions. 
<£ttallcup  Y.  Tacoma,  25.) 

14.  JUDGMENT,  RELIEF  AGAINST  FOR  EXCUSABLE  NE- 
GLECT, TIME  WITHIN  WHICH  MAY  BE  GRANTED.-Uuder  a 
statute  authorizing  the  court  to  relieve  a  party  from  a  Judgment,  or- 
der, or  other  proceeding  taken  against  him  through  his  mistake,  in- 
advertence, surprise,  or  excusable  neglect,  at  any  time  withm  one 
year  after  notice  thereof,  a  motion  for  relief  made  within  the  year 
will  not  support  an  order,  made  after  the  expiration  of  the  year, 
jrrantlng  the  motion.    (Nicklin  y.  Rjobertson,  790.) 

15.  AMENDMENT  OF  JUDGMENT.- It  Is  not  necessary  that  the 
minute  entry  on  the  record  of  the  court  should  have  been  actually 
amended  in  accordance  with  an  order  therefor  before  it  is  available 
upon  motion  to  amend  the  judgment  resting  on  such  erroneous  entry. 
The  direction  for  amendment  is,  for  the  purposes  of  such  motion, 
equivalent  to  actual  amendment.    (Kaufman  v.  Shaln,  139.) 

la  JUDGMENT,  AMENDMENT.— Where  there  is  nothing  appear- 
ing on  the  face  of  the  record  to  show  any  error  or  mistake  and  the 
moving  party  must  rely  on  evidence  aliunde,  the  court  cannot  alter 
Its  Judgment  after  the  close  of  the  term.    (Nicklin  t.  Robertson,  790.^ 

17.  EXECUTION  —  MISNOMER  OF  DEFEND  ANT  —  AMEND- 
MENT.—Though  the  true  name  of  the  defendant  nowhere  appears 
In  the  proceedings  of  an  action,  or  Judgment,  or  any  name  by  which 
he  was  ever  known,  yet,  in  a  collateral  proceeding,  his  true  name 
may  be  stated,  and  he  may  be  connected  with  the  Judgment  by 
proper  averments.    (Casper  v.  Kllppen,  601.) 

18.  EXECUTION  —  JUSTIFICATION  —  MISNOMER  OF  DE- 
FENDANT—AMENDMENT.— If  a  person  is  sued  by  a  wrong  Chris- 
tian name,  by  which  he  was  never  known,  and  his  true  name  no- 
"where  appears  in  the  proceedings,  though  they  are  otherwise  regular, 
and  Judgment  by  default  is  obtained,  under  which  execution  Is  lev- 
led,  such  Judgment,  in  an  action  by  the  defendant  against  the  sher- 
iff and  his  deputy  for  wrongfully  carrying  away  and  converting  the 
property,  is  not  absolutely  void.  It,  and  all  of  the  proceedings,  may 
1»e  amended  by  a  direct  proceeding  for  that  purpose,  but  neither 
the  Judgment  nor  the  execution  can  be  used  for  the  purpose  of  Jus- 
tification until  they  have  been  amended.    (Casper  v.  Klippen,  604.) 

19.  JUDGMENTS— FOREIGN— PLEADING.— In  an  action  upon  a 
foreign  Judgment,  the  plaintiff  need  not  specifically  allege  that  the 
foreign  court  had  Jurisdiction  of  the  action,  of  the  parties,  or  of  the 
aubject  matter,  nor  that  the  defendant  had  notice  of  its  pendency,  or 
was  summoned  to  appear,  or  that  any  hearing  or  trial  was  had. 
These  facts  are  necessarily  Implied  in  the  averment  that  such  court 
*'duly  adjudged"  against  defendant,  and  are  indispensable  conditions 
to  the  due  adjudication  of  that  court.    (FLSher  v.  Fielding,  270.) 

20.  JUDGMENTS— FOREIGN  —  CONCLUSIVENESS.-  A  foreign 
Judgment  in  personam  for  a  money  demand,  not  procured  by  fraud, 
and  rendered  by  a  competent  court  of  England  against  a  citizen  of 
one  of  the  states  of  the  American  Union,  who  was  personally  served 
with  process  within  the  Jurisdiction  of  the  foreign  court,  is  conclu- 
sive upon  the  merits  In  an  action  to  collect  the  Judgment  brought  in 
the  state  of  which  the  defendant  Is  a  citizen.  (Fisher  v.  Fielding, 
270.) 

21.  JUDGMENTS— FOREIGN— DEFENSES.— In  an  action  upon  a 
foreign  Judgment,  it  is  no  defense  that  the  action  in  which  the  Judg- 
ment was  recovered  was  brought  when  the  defendant  was  about  to 
leave  the  foreign  country,  for  the  purpose  of  embarrassing  and  im- 
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IM»diog  him,  and  to  prevent  his  haring  a  fair  opportunity  to  defend 
the  aoit,  anleaa  lie  prolonged  his  stay  indefinitely.  (Fisher  r.  Fi^d* 
log,  270.) 

Bee  OorporatlonB,  18;  Estoppel;  Bxecutors  and  AdmlnJatratora,  7.  9^ 
10;  Homestead,  2-4;  In>mne  Persons,  2-5;  Limitations  of  Asctlons,  8. 

JUDICIAL  NOTICE. 
See  Bridence,  4;  Judgments^  12. 

JUDICIAL  SALES. 

1.  JUDICIAL  SALES— INADEQUACY  OF  PBICS^ESTOP- 
PEL.— If  the  owner  of  property  does  not  object  to  the  confirmation 
of  «  Judicial  sale  thereof  on  the  ground  of  inadequacy  of  price,  he 
is  estopped  from  denying  the  adequacy  of  price  obtained  under  the 
conditions  of  the  sale,  and  the  officer  who  makes  the  sale  cazmot 
avoid  the  terms  and  conditions  made  by  him  with  the  purchaser. 
(Hammond  v.  C^IUeaud,  1G7.) 

2.  JUDICIAL  SALES— MISREPRESENTATIONS.— If  the  officer 
making  a  judicial  sale  makes  any  error,  irregularity,  or  misrepresen- 
tation, whether  intentional  or  not,  whereby  the  purchaser  has  been 
misled  to  his  prpjndice  to  such  an  extent  as  to  make  it  unconscion- 
able that  his  coLtract  of  purchase  should  be  enforced  against  him, 
the  sale  will  not  be  confirmed.    (Hammond  ▼.  CJaiUeaud,  1€7.) 

3.  JUDICIAL  SALES  — MISREa^RESRNTATIONS  — KNOWL- 
EDGE OP  PURCHASER— PRESUMPTION.— Purchasera  at  judicial 
sales  are  not  held  to  presumptive  knowledge  of  the  limits  of  the  power 
of  the  officer  making  the  sale,  and  if  they  are  misled  by  his  repre- 
sentations as  to  the  state  of  the  title  or  encumbrances,  they  are  not 
bound  by  the  rule  of  caveat  emptor.    (Hammond  r.  C^illeaud,  167.) 

4.  JUDKHAL  SALESU-^RAUD-AGRBEMBNT  AMONG  BID- 
DERS.—A  purchase  of  a  judgment  from  an  execution  creditor  bj 
another  execution  creditor,  who  buys  at  a  judicial  sale  with  an 
agreement  that  the  former  shall  not  bid,  does  not  render  the  sale 
absolutely  void  in  law.  The  question  whether  such  sale  is  void  or 
not  depends  upon  the  question  of  actual  fraud  which  is  always  to 
be  answered  by  the  jury,  and  if  it  is  determined  that  no  fraud  was 
contemplated  or  committed  on  the  judgment  debtor  or  his  credlton^ 
the  sale  is  yalid.    (Woodruff  ▼.  Warner,  845.) 

See  Notice,  2,  8;  Subrogation. 

JURISDICTION. 
See  Appeal  1,  2;  Certiorari;  Judgm^ts,  1^;  Piidbllc  Landg,  14k 

JURORS. 
See  Trial,  7.  8. 

JUSTICES  OF  THE  PSACB. 

JUSTICES  OP  THE  PEACE.— POLICE  MAGISTRATES  are 
Jutrticee  of  the  peace,  in  law  and  in  fact,  though  dlCtei^nt  In  name. 
(McPhail  ▼.  People,  306.) 

LACHES. 
See  Deed^,  2;  Estates,  5;  Estoppel,  2;  Mines,  5,  6;  Trusts,  21 
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LAKBS. 
See  Boundaries,  1,  2;  Waters,  2»  8. 

LAND  DBPABTMBNT. 
See  Mines,  8,  4;  Public  Lands,  2-5. 

LANDLORD  AND  TENANT. 

L  LBA8B,  ESTOPPEL  TO  DEJIY  THAT  THE  PROPERTY  18 
AJ3  DESCRIBED  THEREIN.— If  a  lease  is  made  of  certain  premis«!S, 
described  by  name,  "together  with  all  the  appurtenances  thereto  be- 
longing, including  six  salt  wells,"  and  the  lessee  was  acquainted 
^irith  the  premises  when  he  accepted  the  lease,  he  is  estopped  from 
denying  that  they  contained  six  salt  wells.  Therefore,  he  cannot 
mfilntain  an  action  for  damages  against  his  lessor  on  the  ground  that 
there  were  but  fiTe  such  wells.    (Clifton  ▼.  Montague,  872.) 

2.  LEASE.  PAROL  UNDERSTANDING.— A  lessee,  In  an  action 
of  covenant,  is  confined  to  the  terms  of  his  written  lease,  and  can- 
not recover  upon  an  oral  understanding  existing  contemporaneously 
Trith  the  execution.    (Clifton  v.  Montague,  872.) 

3.  LANDLORD  AND  TENANT.—THB  MAXIM  OF  CAVBAt 
E3MPT0K  applies  between  lessor  and  lessee;  and  it  is  for  the  latter 
to  make  the  examination  necessary  to  determine  whether  the  prem- 
ises are  sufficient,  and  are  adapted  to  the  purposes  for  which  they 
axe  leased.    (Clifton  v.  Montague,  872.) 

4.  LANDLORD  AND  TENANT.—THERE  IS  NO  IMPLIED 
WARRANTY  by  a  lessor  of  the  fitness  of  the  premises  for  the  pur- 
poses for  which  they  are  leased.  Hence,  ohe  receiving  a  lease  of 
premises,  including  six  salt  wells,  cannot  maintain  an  action  against 
Ills  lessor  to  recover  damages  arising  from  the  wells  or  premises  not 
being  in  a  fit  condition  for  the  production  of  salt.  (Clifton  ▼.  Mon- 
tague, 872.) 

5.  LANDLORD  AND  TENANT  —  IMPLIED  COVENANTS.— 
Though  a  lease  describes  the  property  leased  as  the  ''Bedford  Salt 
Furnace  Property,"  including  six  salt  wells,  with  the  right  to  mine 
coal  to  run  such  furnace,  there  is  no  covenant  Implied  that  the 
wells  have  any  particular  fitness  for  the  purpose  of  supplying  salt 
water  for  the  use  of  the  furnace,  nor  that  such  wells  are  in  a  state 
of  repair  fitting  them  for  the  purpose  for  which  they  were  designed. 
(Clifton  V.  Montague,  872.) 

e.  LANDLORD  AND  TENANT— SAFETY  OF  PREMISES.— A 
landlord  does  not  insure  the  safety  of  the  premises,  nor  does  he  im- 
pliedly warrant  them  to  be  Inh&bitable  or  fit  for  certain  uses,  and,  as 
a  general  rule,  the  tenant,  under  the  maxim,  caveat  emptor,  assumes 
all  risks  incident  to  the  occupancy.    (Hamilton  v.  Feary,  485.) 

7.  LANDLORD  AND  TENANT— LIABILITY  FOR  FAILURE  TO 
MAKE  REPAIRS.— A  landlord  is  liable  to  his  tenant  for  injury,  if 
the  former,  though  not  bound  to  do  so,  undertakes  to  make  repairs, 
and  makes  them  in  so  negligent  a  manner  as  to  produce  injury,  or  if 
h<!  has  covenanted  to  make  repairs  and  upon  being  notified  has  re- 
peatedly promised  and  led  the  tenant  to  believe  in  good  faith  Uiat  he 
will  make  them.    (Hamilton  v.  Feary,  485.) 

8.  LANDTX)RD  AND  TENANT— LATENT  DEFBCTrS  IN  PREM- 
ISES.—A  landlord  is  liable  to  his  tenant  for  injury  arising  from  the 
fact  that  the  premises  contain  some  hidden  defect  or  defects,  or  are 
tnfocted  with  some  noxious  disease,  rendering  them  dangerous  or  un- 
inhabitable, and  of  which  dangerous  elements  or  defects  the  landlord 
had  some  knowledge  or  information,  but  which  were  not  <^en  to  the 
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Tiew  of  the  tenant  and  of  whldi  he  waa  Ignonmt.    (HamffioD  t, 
Feary,  48S.) 

d.  LANDIX>RD  AND  TBNANT-BEPAIRS.— In  the  ebaeoce  of  aa 
express  coTenant  on  the  part  of  a  lessor,  he  cannot  be  held  answer- 
able for  repairs  made  by  the  tenant  of  the  leased  premlseSb  (GHfton 
T.  Montague,  872.) 

10.  LANDLORD  AND  TENANT  —  DEFBOnYB  PRBMISBB- 
DAMAGES— NE6LIGEN0B.— A  tenant  cannot  recover  upon  tert  for 
negligence  against  the  landlord  for  ftUlure  to  repair  the  leased  praa- 
ifies,  or  In  failing  to  disclose  a  defect  therein,  if  the  tenant  Is  also 
giiilrj  of  regUgence  in  not  avoiding  danger  arising  from  the  erlsteiice 
of  such  defect    (Hamilton  ▼.  Feary,  485.) 

IL  LANDLORD  AND  TENANT— DBFECTIVB  PREMISES- 
DAMAGES.— A  tenant  who,  with  fuU  knowledge  ot  the  existence  of 
an  excaration  on  the  leased  premises  before  he  takes  possession,  con- 
tinues to  occupy  them  in  such  condition  during  the  period  of  the 
lease,  and  after  the  landlord  upon  repeated  demands  has  failed  and 
refused  to  put  such  excavation  in  a  safe  condition,  cannot  recover  hi 
an  action  of  tort  for  injury  received  from  falling  into  such  excava- 
tion, especially  when  the  landlord  practices  no  concealment,  fraud,  or 
deception  upon  the  tenant,  and  the  cause  of  injury.  If  latent,  is  not 
known  to  the  landlord  any  more  than  to  the  tenant.  (Hamilton  v. 
Feary,  485.) 

12.  I^NDLORD  AND  TENANT— BREACH  OF  COVENANT  TO 
REPAIR— DAMAGES.— If  a  landlord  covenants  with  his  tenant  to  re- 
pair and  put  in  safe  condition  an  excavation  existing  on  the  prem- 
ises at  the  time  they  are  leased,  but  fails  and  refuees  to  make  such 
repairs  after  repeated  requests,  and  the  tenant  while  performing  nee* 
essary  domestic  duties  falls  into  the  excavation  and  Is  lnjui«d,  he 
cannot  recover  damages  therefor  in  an  action  for  breach  of  covenant 
to  repair;  such  damages  arc  too  remote  and  consequentiaL  (Hamil- 
ton V.  Feary,  485.) 

18.  LANDLORD  AND  TENANT- BREACH  OF  COVENANT  TO 
REPAIR— DAMAGES.— Upon  the  failure  of  a  landlord  to  keep  his 
covenant  to  make  repairs  ui>on  the  leased  premises  after  repeated  "^ 
quests  to  do  so,  the  tenant  may  make  the  necessary  repairs  himself, 
and  charge  their  cost  to  the  landlord;  but  as  It  is  his  duty  to  reduce 
the  damages  as  much  as  reasonably  lies  In  his  power,  he  is  not  per- 
mined  to  allow  the  defect  in  the  premises  to  remain,  bein^  himself 
fully  cognisant  thereof,  and  then  sue  to  recover  damages  for  an  acci- 
dent resulting  from  the  dangerous  condition  of  the  property.  (Hamil- 
ton  V.  Feary,  485.) 

14.  LANDLORD  AND  TENANT— BREACH  OF  COVENANT  TO 
REPAIR— DAMAGES.— Although  a  Undlord  is  clearly  gnllty  of  a 
breach  of  covenant  to  repair  the  leased  premises,  the  tenant  cannot 
remain  Inactive  and  allow  special  damages  to  accrue,  and  recover 
them  from  the  landlord,  when,  at  slight  expense,  he  might  have 
averted  the  injurious  consequences  complained  of.  (Hamilton  v. 
Feary,  486.) 

LAW  OF  THE  LAND. 
See  OonstltutlonB. 

LEASE. 
Bee  Covenants,  1;  Landlord  and  Tenant. 

LEGISLATURE. 
See  Corporations,  12. 
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LETTBB8. 
See  ETidence^  8. 

LIBBIi. 

LIBEL-PI/BADING  IN  JUDIOIAL  PBOCDBBDING— PEIVU 
I.KGED  COMMUNICATION.— In  an  action  for  libel,  based  on  an 
allegation  In  a  pleading  In  another  action,  the  defendant  cannot  Jus- 
tify the  defamatory  allegation  as  a  privileged  commnnlcatlon,  where 
it  Is  apparent  that  It  was  wholly  gratnltons,  irrelevant,  and  imma- 
terial; and  It  is  alleged  that  it  was  well  known  by  the  defendant  to 
be  false  and  untrne,  and  that  It  was  published  without  cause  or 
justification,  imd  with  express  malice.    (Sherwood  t.  Powell,  614.> 

LIGENSBL 
See  Municipal  Corporations,  6^ 

LIENS. 

LIEN,  CONTINUANCE  OF  AFTER  REMOVAL  OF  PROF- 
SRTY  FROM  THE  STATE.— If  a  statute  providing  for  a  lien  upoD 
logs  declares  that  it  shall  not  bind  them,  unless  within  twelve 
months  a  civil  action  to  enforce  the  lien  shall  be  brought  in  a  com- 
petent court,  the  lien  cannot  be  enforced  in  another  state  into  which 
tlie  logs  hare  been  taken,  in  a  suit  brought  there  more  than  a  year 
after  the  inception  of  the  lien,  though  such  a  suit  was  brought 
within  less  than  a  year  in  the  state  in  which  the  logs  were  when 
the  lien  attached.    (North  Pac.  Lumber  Co.  v.  Lang,  780.) 

See  Mechanics'  Liens. 

LIMITATIONS  OF  ACTIONS 

1.  THE  STATUTE  OF  LIMITATIONS  DOES  NOT  BXTIN- 
OniSH  a  debt  nor  affect  a  trust  created  for  its  payment.  (Townsend 
T.  Tyndale,  513.) 

2.  THE  RUNNING  OF  THE  STATUTE  OF  LIMITATIONS 
AGAINST  a  debt  which  a  policy  of  insurance  was  pledged  to  secure 
does  not  prevent  the  enforcement  of  a  claim  arising  out  of  such  pol- 
icy, nor  does  it  impair  the  rights  of  the  holders  of  the  indebtedness 
to  the  proceeds  of  the  insurance.    (Townsend  v.  Tyndale,  513.) 

8.  JUDGMENTS— SUSPENSION  OF  STATUTE  OF  LIMITA- 
TIONS.—A  judgment  in  ejectment  In  favor  of  one  cotenant  against 
another  claiming  by  adverse  possession,  suspends  the  statute  of  limi- 
tations from  the  time  of  commencement  of  the  action;  and  such  sus- 
pension continues  during  the  life  of  the  judgment,  although  no  writ 
of  restitution  Is  Issued,  nor  Is  possession  taken  under  the  judgment, 
(^uell  V.  Harrison,  642.) 

4.  LIMITATIONS  OF  ACTIONS— SUIT  PENDING.— The  statute 
of  limitations  does  not  run  while  an  action  to  recover  the  matter  in 
dispute  Is  pending,  and  the  action  is  pending  until  final  judgment. 
(Nevltt  V.  Woodbum,  815.) 

5.  QUO  WARRANTO.— A  STATUTE  OF  LIMITATIONS  appllca- 
We  to  ordinary  civil  actions  does  not  apply  to  a  qno  warranto  pro- 
ceeding to  oust  a  person  wrongfully  acting  as  a  police  magistrate,  as 
this  Is  a  matter  of  public  concern,  and  the  maxim.  Nullum  tempus 
occurrlt  regl,  applies.    (McPhail  v.  People,  306.) 

6.  LIMITATIONS  OF  ACTIONS  — SUIT  ON  EXECUTOR'S 
BOND.— In  a  suit  on  an  executor's  bond,  for  a  sura  of  money  found 
due  from  him,  as  executor,  to  the  estate,  where  the  judgment  has 
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been  reTened  an  appeal,  aa  being  too  large,  and  the  caae  baa  been 
remanded,  the  statnte  of  llmitationa  begins  to  run  from  the  date  «C 
a  new  and  final  judgment  for  the  amount  aa  redneed  bj  tbe  dlreettoa 
of  tbe  appellate  conrt    (Neritt  t.  Woodbom,  815.) 

7.  HUSBAND  AND  WIFBw— STATUTE  OF  L1MITATI<»I8  doei 
not  ran  aa  to  dealinga  between  huaband  and  .wife.  (Paxrett  t.  Palm- 
ar. 479.) 

a  PKAUD,  ACTION,  WHEN  DEEMED  TO  BE  FORr-STATXm 
OF  LIMITATIONS.~If  a  person  agrees  not  to  mannf^u*tiHre  or  sell  a 
specified  medicine,  and,  in  violation  of  his  agreement,  does  manufac- 
ture and  sell  it  under  another  name,  concealing  the  fact  tbat  It  la  tiie 
same  medicine,  he  is  gruilty  of  a  fraud,  and  a  suit  to  enjoin  a  further 
Tlolation  of  his  contract,  and  to  recover  for  tbe  fraudulent  breadi 
thereof,  may  be  commenced  within  three  years  after  tbe  dlaeoTeiy 
by  tbe  plaintiff  of  such  breach.    (Gregory  t.  Spelker,  70.) 

0.  STATUTE  OF  LIMITATION  S.— DISABILITIES  occurring 
after  the  accruing  of  a  cause  of  action  do  not  stc^  tbe  mnnlag  oif 
Che  statute  of  limitations.    (Castro  r.  Cell,  84.) 

See  Adverse  Pos8essioai»  4;  Fraud. 

L0€»3. 
See  Liens. 

LOTTERIES. 

1.  LOTTERIES  ARE  PROHIBITED;  in  Colorado,  htOl  tj  die 

constitution  and  by  statute.    (Branham  v.  Stallings,  218.) 

2.  LOTTERIES— SCHEME  AS  TO  TOWN  LOTS.— A  scheme  by 
which  persons  associate  themselves  together  into  an  organization 
called  the  "Denver  Lot  Club,'*  under  an  agreement  tbat  each  shall 
pay  two  dollars  per  week;  that  drawings  for  town  lots  shall  be  bad 
every  Monday,  at  which  drawings  one  of  the  members  is  to  receive  a 
lot;  and  that  such  drawings  shall  be  continued  for  a  period  of  sixty 
weeks,  is  a  lottery  within  the  meaning  of  a  statute  problbitlng  tbe 
disposal  of  lands  or  real  estate  by  chance  of  any  kind.  (Branham  v. 
Slalllngs,  213.) 

3.  LOTTERIES— NO  RECOVERY  FOR  MONEY  PAID.— Memben 
of  a  lottery  association,  formed  for  the  purpose  of  disposing  of  town 
lots  by  chance,  and  who  have  Joined  it  In  direct  violation  of  tbe  stat- 
utes of  the  state,  are  all  in  pari  delicto,  and  cannot  invoke  the  aid  of 
either  a  court  of  equity  or  a  court  of  law.  Those  who  bare  paid  oat 
money  for  chances  to  obtain  lots  in  such  an  association  cannot  v^ 
cover  it  back.  The  maxim,  In  pari  delicto  potior  est  conditio  defoi- 
dentls,  applies  in  such  a  case.    (Branham  v.  Stalllnga,  21S.) 

LUNATICS. 
See  Insane  Penona, 

MAGISTBATB& 
See  Justices  of  tbe  Peace;  Ofllcen»  1. 

MARRIAGE  AND  DIVOROBl 

1.  MARRIAGE    AND     DIVORCE— ANNULMENT     00"    MAB- 
RIAGE.— PRESUMPTIONS  in  favor  of  the  legality  of  a  mairlaa* 

rogiilarly  solemnized  prevail  in  au  action  to  annul  that  marrfajEe 
over  the  presumption  of  the  continuance  of  the  life  of  a  former  h«- 
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tMLnd  who  has  been  absent  and  unheard  of  for  less  than  seren  yean. 
<^uat€T  ▼.  Hunter,  180.) 

2.  MARRIAGE  AND  DIVORCE  —  ANN DLMENT  OF  MAR- 
RIA6S^-PRESUMPTIONS.~RathA  than  hold  a  second  marriage 
rei^larly  solemnized,  Invalid,  and  that  the  parties  have  committed  a 
orline  or  been  guilty  of  inunorality,  the  presumption  of  death  of  the 
former  and  absent  husband  or  wife.  In  less  than  seven  years  before 
tbe  second  marriage,  iB  Indulged,  or  If  the  absent  party  is  shown  to 
t>e  living  at  that  time,  It  Is  to  be  presumed  that  he  or  she  has  pro- 
<mred  a  divorce,  and  the  burden  of  proof  is  on  the  party  asserting 
j^lt  or  immorality,  to  prove  that  the  first  marriage  had  not  ended 
l>efore  the  second  marriage.    (Hunter  v.  Hunter,  180.) 

3.  MARRIAGE  AND  DIVORCE-ANNULMENT  OF  SECOND 
MARRIAGE— DIVORCE  FROM  FIRST  HUSBAND— EVIDENCE— 
EISTOPPEL.— If  a  woman  in  an  action  to  obtain  a  divorce  from  her 
first  husband,  after  marrying  another  man,  maizes  affidavits  to  secure 
publication  of  summons,  based  upon  rumor,  in  which  she  states  that 
tier  first  husband  was  living  at  the  time  of  her  second  marriage  and 
tliat  she  was  not  divorced  from  him,  such  afiidavits,  though  strong 
evidence  against  her  in  an  action  to  annul  the  second  marriage,  do 
not  create  an  estoppel  against  her  to  deny  the  facts  stated  therein. 
<IIunter  v.  Hunter,  180.) 

4.  MARRIAGE  AND  DIVORCEE-ANNULMENT  OF  SECOND 
MARRIAGEJ-DIVORCE  FROM  FIRST  HUSBAND— CONCLU- 
SIVENESS OF.— A  decree  of  divorce  obtained  by  a  woman  from  her 
first  husband  and  based  upon  service  by  publication  of  summons  after 
living  twenty-two  years  with  her  second  husband,  is  conclusive  in  an 
action  by  him  to  annul  his  marriage,  of  the  fact  that  his  wife  Is  no 
longer  the  wife  of  the  first  husband,  but  is  not  conclusive  of  the  fact 
that  the  first  husband  was  alive  at  the  time  that  the  decree  was  ren- 
clered,  or,  that  the  woman  was  his  wife  at  the  time  that  she  married 
the  second  husband.    (Hunter  v.  Hunter,  180.) 

5.  MARRIAGE  AND  DIVORCE-ANNULMENT  OF  MAR- 
RIAGE—APPEAL FROM  JUDGMENT— ALIMONY.— An  appeal 
^rom  a  Judgment  refusing  to  annul  a  marriage,  if  talsen  too  late,  must 
|>e  dismissed,  and  objection  to  the  allowance  of  alimony  cannot  be 
<*cmBldered.    (Hunter  v.  Hunter,  180.) 

a  JUDGMENT  CREDITOR,  WHO  IS  A.— A  JUDGMENT  FOR 
ALIMONY  in  favor  of  a  woman  makes  her  a  Judgment  creditor  of 
ber  former  husband,  and,  as  such,  she  is  entitled  to  avail  herself  of 
All  the  remedies  given  by  the  statute  to  Judgment  creditors.  (Wet- 
more  T.  Wetmore,  752.) 

7.  A  JUDGMENT  AWARDING  ALIMONY  in  a  suit  for  divorce, 
to  be  paid  to  the  plaintiff  for  her  future  support  and  that  of  her  chJl- 
<dren,  makes  the  husband,  In  effect,  a  debtor  owing  the  wife  the 
Amount  adjudged  to  be  paid,  and  entitles  her  to  the  same  remedies 
BB  any  Judgment  creditor.    (Wetmore  v.  Wetmore,  752.) 

a  TRUST  ESTATE,  ALIMONY,  ENFORCING  PAYMENT  OUT 
OF.— A  wife  in  whose  favor  Judgment  has  been  entered  for  alimony 
may  enforce  payment  thereof  out  of  the  income  of  personal  property 
<devised  to  a. trustee  by  the  father  of  her  late  husband,  with  directions 
to  apply  the  net  income  to  the  Rupport  of  the  son  so  long  as  he  shall 
live.    (Wetmore  v.  Wetmore,  752.) 

9.  DIVORCE,  VOID  DECREE  OF— ESTOPPEL— PROPERTY 
RIGHTS.— If  a  husband  leaves  his  wife  and  home  in  this  state,  and 
lives  In  another  state,  without  supporting  her,  and  never  lives  with 
her  again  or  returns  to  this  state,  and  she  obtains  a  Judgment  of 
divorce  against  him,  upon  the  grounds  of  desertion,  which  Judgment, 
however,  is  void  because  of  a  defective  service  of  summons,  and  the 
hasband  had  actual  knowledge  of  the  pendency  of  the  action,  but 
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declined  to  appear  and  defend,  and  afterward,  npon  learning  tbat 
a  divorce  had  been  gnranted,  married  anotiier  woman,  with  whom 
he  lived  and  cohabited  as  his  wife,  and  she  had  a  child  hy  him,  lit 
la  estopped,  npon  the  subsequent  decease  (^  his  alMunloned  wtf^ 
in  this  Btate,  from  taking  advantage  of  the  fact  that  the  jndameis 
of  divorce  so  rendered  was  void  f<Nr  want  of  proper  am* flee  of  ttie 
summons,  and  cannot  snccessfully  assert  against  the  htirs  or  devi- 
sees  of  his  former  wife  a  right  to  her  estate  as  her  anrvtvlng  fans^ 
band.  This  application  of  the  doctrine  of  estoppel  does  not,  hov- 
ever,  countenance  the  idea  that  parties  may  become  dlTorced  upon 
the  ground  of  estoppel  by  conduct  It  simply  precludes  the  husbtml 
from  asserting  the  former  relation,  and  the  invalidity  of  the  decree 
of  divorce,  solely  for  the  purpose  of  obtaining  the  property  of  Ut 
former  wifa^    (Marvin  v.  Foster,  686J 

MARBIBD  WOMBN. 
See  Husband  and  Wlf  eu 


MA8TBB  AND  SBBYANT. 

1.  MASTER  AND  8BRVANT.— FOB  A  SBRTAKT  DJStlTINO  A 
DUMPCART  TO  INVITE  A  BOY  to  drive  it  for  the  hitter's  pleasnit 
is  not  within  the  scope  of  the  former's  authority,  and  the  maater  ii, 
therefore,  not  answerable  for  injuries  received  by  the  boy  whUe  so 
driving.    (DriscoU  v.  Scanlon,  623.) 

2.  MASTER  AND  SERVANT— RIGHT  TO  INVENTIONS  MADE 
BY  SERVANT.— If  a  servant  experiments  at  the  expense  of  his  mas- 
ter and  for  the  latter,  with  a  view  to  the  immediate  use  of  the  result 
of  such  experiments  in  the  master's  business,  the  invention  or 
recipe  resulting  from  the  experiments  belongs  to  the  latter,  so  m» 
to  give  him  the  right  to  use  It  The  servant  has  a  right  to  presem 
the  invention  or  recipes  for  his  own  future  use;  but  tbls  ^ght  is 
not  exclusive  as  against  his  master;  and  if  the  servant  does  not 
record  it  in  the  master's  books  which  it  is  his  duty  to  keep,  and 
records  It  In  his  own  private  book  alone,  the  master  is  entitled  to  a 
copy  when  the  servant  leaves  the  employment,  and  is  not  liable  In 
damages  for  detaining  the  servant's  books  in  order  to  make  and 
preserve  such  copy.    (Dempsey  v.  Dobson,  816.) 

8.  NEGLIGENCE— INSTRUCTIONa— In  an  action  by  a  serfaat 
to  recover  for  personal  injuries  sustained  through  the  alleged  neg- 
ligeuce  of  the  master,  an  instruction  which  ignores  the  possible  ^ecC 
of  the  negligence  of  a  fellow-servant,  upon  which  there  ia  evidence, 
is  erroneous.    (Giberson  v.  Patterson  Mill  Co.,  823.) 

4.  FELLOW-SERVANTS  ARE  those  who  are  so  far  woridng 
together  as  to  be  practically  co-operating,  and  who  have  an  oppor- 
tunity to  control,  or  Influence  the  conduct  of,  and  who  have  no 
superiortty  over,  one  another.  (Flannegan  v.  Oheaapeake  etc  By. 
Co.,  896.) 

5.  FELLOW-SERVANTS-^VIDBNCB  TO  PROVE  THE  PBBU 
FORMANCB  OP  DUTY  BY.— In  an  action  by  a  servant  to  recoTer 
for  injury  claimed  to  have  resulted  from  the  negligence  of  a  vice- 
principal,  but  which  may  have  resulted  from  the  negligence  of  a  fel- 
low-servant, the  plaintiff,  after  establishing  the  negligence  of  such 
vice-principal,  Ib  not  bound  to  assume  the  burden  of  proving  the  ab- 
sence of  contributory  negligence  on  the  part  of  such  fellow-servant. 

.  The  court  cannot  infer  negligence  on  the  part  of  such  fellow- 
servant  in  the  absence  of  any,  or  a  doubtful  state  of.  evidence 
relating  thereto.    (Flaone^n  v.  Chesapeake  etc.  By.  Co.,  880.) 

See  Agency,  3;  Railroads^  14-17. 
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MAXIMS. 

1[n  p&il  delicto  potior  est  conditio  defendentUu    (Bnuiliam  t.  8tUl- 

tngs^  213.) 
Nullum  tempus  occurrlt  regL    (McPhall  ▼.  People,  808.) 

MECHANICS'  LIBNS. 

1.  MECHANICS  LIEN.— A  DESCRIPTION  of  property  rafflcient 
toT  identification  Is  Indispensable  to  a  mechanic's  lien.  (Femandea 
▼•  I^urleson,  75.) 

2.  MECHANIC'S  MEN,  DESCRIPTION  IN  .CLAIM  OF.— A 
notice  of  a  mechanic's  lien  declaring  that  it  is  upon  a  mining  ela1m» 
And  glrlng  the  metes,  bounds,  and  monuments,  with  all  improre- 
meats,  wheels,  pumps,  and  mining  facilities  and  appurtenances  situ- 
ate thereon,  and  that  the  worls  for  which  the  lien  Is  claimed  was 
done  at  the  special  instance  and  request  of  B.  and  P.,  owners  of  the 
premises,  cannot  be  applied  to  a  claim  adjoining  that  specifically 
described,  on  the  ground  that  of  the  two  the  latter  is  the  one  haying 
tliereon  wheels,  pumps,  and  mining  facilities.  (Fernandez  ▼.  Burle- 
cion,  75.) 

8.  MECHANIC'S  LIEN,  REFORMATION  OF  CLAIM  OF.— The 
notice  of  a  claim  of  mechanic's  lien  is  not  an  Instrument  susceptible 
of  reformation.    (Fernandez  v.  Burleson,  76.) 

4.  MECHANIC'S  LIEN— ESTATE  INVOLVED.— A  proceeding  to 
enforce  a  mechanic's  lien  does  not  InyolTe  a  freehold.  ((Spangler  r. 
Oreen,  250.) 

6.  MECHANICS  LIEN— CHANGE  IN  LAW— WHAT  GOV- 
BRNS.— If  the  rights  of  parties  to  a  building  contract  have  accrued 
nnder  an  agreement  made  before  the  passage  of  amendments  to  the 
incK;hanlc's  lien  law,  which  amendments  materially  impair  the  con- 
tract rights  of  the  parties,  the  law  in  force  when  such  rights  accrue^ 
anil  not  the  amendments,  must  govern.    (Spangler  t.  Gveen,  260.) 

MENTAL  CAPACITY. 
See  Mortgages,  L 

MINES. 

1.  MINES— LOCATION  OF  MINERAL  LANDS— ALIENS.— The 
mineral  lands  of  the  government  are  open  to  location  and  purchase 
only  by  a  citizen  of  the  United  States,  or  one  who  has  declared  his 
Intention  to  become  such.    (Justice  Min.  Co.  v.  Lee,  216.) 

2.  MINES— MINERAL  LAND— CONCLUSIVENESS  OF  GRANT 
TO  ALIEN.— After  a  grant  of  title  to  mineral  land,  or  the  equlvalont 
of  such  grant,  is  made  to  an  alien,  it  cannot  be  attacked  by  any  third 
party.    (Justice  Mln.  Co.  v.  Lee,  216.) 

8.  MINES-MINERAL  LANDS— LAND  DEPARTMENT— CJON- 
OLUSIVENESS  OF  FACTS  FOUND.— After  an  application  to  pur- 
cliase  mineral  land  of  the  government  has  been  approved  by  the 
officers  of  the  land  department,  in  the  exercise  of  their  jurisdiction, 
and  the  entry  has  been  allowed,  the  fact  of  citizenship,  as  well  as  all 
other  questions  of  fact.  Is  presumed  to  have  been  established,  and  is 
not  open  to  review  by  the  courts  at  the  Instance  of  third  parties. 
{Justice  Mln.  Co.  v.  Lee,  216.) 

4.  MINES— MINERAL  LAND— INTERFERENCE  OF  COURTS 
WITH  LAND  DEPARTMENT.- While  proceedings  to  acquire  title 
to  mineral  land  of  the  United  States  are  pending  in  the  land-office, 
that  department  has  exclusive  Jurisdiction  of  the  matter,  and  any 
attempt  on  the  part  of  the  courts  to  control  its  action  Is,  ordinarily* 
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an  nnwamtnted  avnmptloii  of  jurisdlcdon.     (Justice  IOil  Ool  r. 

6.  BQUITT— LAOHES^-ASSBRTION  OF  TITI4B  TO  MININO 
PROPBRTY.— If  mining  property  has  been  dereloped  by  the  eov^ 
aire  and  energy  and  at  the  expense  of  the  defendant,  courts  will  look 
with  dlsfayor  upon  the  daims  of  those  who  hare  lain  idle  wliile 
awaiting  the  results  of  this  development,  and  will  require  not  only 
clear  proof  of  fraud,  but  prompt  assertion  of  the  plaintiff's  rigtatL 
(Brofwn  ▼.  Wilson,  228.) 

e.  SQUITT— LA€H£S-ASSBKTION  OF  TITLB  TO  MINING 
PROPERTY.— The  laches  that  will  bar  a  recorery  in  a  particular 
case  depends,  to  a  large  extent,  upon  the  character  and  nature  of  the 
etremnstances  surrounding  the  transaction.  If  the  subject  matter  of 
litigation  is  unpatented  mining  property,  purely  SFpecnlatiTe  in  Tslue, 
the  necessity  for  prompt  assertion  of  title  has  always  been  recog- 
nised.   (Brown  y.  Wilson,  228.) 

7.  MIMBS  AND  MINING—PAULT  IN  VHIN— BVIDBNCK.- 
Tlie  existence  of  a  fault  in  one  vein  of  ore  is  not  shown  by  proof 
that  there  are  other  and  disconnected  faults  in  another  rein,  claimed 
to  be  a  continuity  of  the  rein  under  consideration,  without  show- 
ing any  continuity  in  the  fault    (Fitagerald  ▼.  Clark,  MS.) 

&  MINBS  AND  MININO-^RIOHT  TO  FOIxLOW  DIP.— Under 
section  2322  of  the  United  States  Rerised  Statutes,  providing  that 
locators  of  mining  locations  shall  hare  the  exclusive  right  of  pos- 
session and  enjoyment  of  aU  the  surface  Included  within  the  lines  of 
Iheir  location,  and  also  the  exdusiTe  right  of  possession  and  enjoy- 
ment of  all  Teins,  lodes,  and  ledges  throughout  their  «itire  depth, 
the  top  or  apex  of  which  lies  inside  of  such  surface  lines  extended 
downward  rertically,  although  such  yeins,  lodes,  or  ledges  may  so 
far  depart  from  the  perpendicular  in  their  course  downward,  as  to 
extend  outside  the  irertical  side  lines  of  such  snrface  location,  tiie 
miner  who  has  the  apex  in  his  location  is  entitled  to  as  much  length 
of  the  Tein  on  the  strike,  no  matter  how  deep  he  may  go  in  the 
dip,  as  he  has  length  of  apex  within  his  surface  lines,  whether  tbtt 
apex  reaches  the  surface  or  is  found  beneath,  within  Hie  planes  of 
his  exterior  boundary  lines   extendtng  downward  peipoadlculsrly. 
(Fitzgerald  ▼.  Clark,  665.) 

0.  MINBS  AND  MINING— LOCATION  ON  APBX.— The  Vm 
which  a  miner  must  suffer,  who  has  the  apex  of  the  Tein  in  bit 
location,  but  is  obliged  to  make  his  location  before  he  can  trace 
the  apex  and  strike  of  the  vein  for  its  whole  distance,  and  thus 
makes  his  location  irregularly,  is  of  so  much  of  the  rein  on  the 
strike  by  his  irregular  location  as  he  has  failed  to  obtain  of  len^ 
on  the  apex.    (Fitzgerald  r.  Clark,  665.) 

10.  MINES  AND  MINING— LOCATION  ON  APBX  OP  VEIN- 
RIGHT  TO  FOLLOW  DIP.— The  locator  of  a  mining  daim  on  the 
apex  of  a  vein,  which  enters  on  the  end  line,  and  passes  ont  on  fbe 
side  line.  Is  entitled  to  so  much  of  the  strike  of  the  vein  on  the  dip 
extending  beyond  the  side  line  as  is  embraced  between  a  Tertics/ 
plane  dropped  into  the  ground  through  such  end  line  extended  and 
a  parallel  yertlcal  plane  dropped  through  the  point  of  intersectlcMi 
of  the  apex  and  the  side  line.    (Fitsgerald  t.  dark,  66SS.) 

11.  MINBS  AND  MINING— CONTINUOUS  VBIN.— In  an  actkm 
to  recoTer  the  Talne  of  ore  taken  from  a  portion  of  a  vein  ly\ng 
within  defendant's  claim,  wl^  its  apex  In  plaintiff's  claim,  the  de- 
fendant claiming  that  a  continuous  rein  with  the  apex  thereof  en- 
tirely upon  his  ground  connects  with  the  ore  bodies,  such  connection 
can  only  be  made  by  following  a  continuous  streak  or  body  of 
quartz  or  ore  or  by  pn<«sing  through  vein  matter,  and  It  cannot  be 
made  by  following  such  material  or  indication  as  a  practical  miner 
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^wovUI  foHofw  with  the  expectation  of  flndliw  Ma    (Flturerald  t. 
Caark,  065.) 

IZ  MINES  AND  MINING— INSTRUOTIONS-MARKBT  VALUB 
OF  ORE.— An  instruction  that  the  baalB  for  finding  the  yalne  of 
cnre  extiactecl  from  a  mining  claim  is  the  market  ralne  of  the  ore 
on  the  dump,  after  deducting  tbe  cost  of  mining  and  hoisting,  in 
^fect  allows  the  party  liable  the  reasonable  expense  of  smeltinip 
ancl  redodng  the  ore.    (Fitzgerald  r.  Clark,  665.) 

See  Constitutions;  Mechanics'  Liens^  2;  StatotM,  6-10). 

MISJOINDER. 
See  Pleading,  4. 

MI8REPRESBNTATI0N& 
See  Judicial  Sales^  1-8. 

MISTAKE. 
See  Olfts,  6;  Trnsts,  10,  It 

MORTGAGES. 

1.  CONTRAOTS  —  MENTAL  CAPACITY.— A  mortgage  la  not 
rendered  raid  by  the  fact  that  the  mortgagor  waa  In  a  weak  state,. 
both  bodily  and  mentally,  at  the  time  that  it  was  executed,  especially 
tf  the  transaction  upon  which  the  mortgage  Is  founded  was  agreed 
iQ>on  when  the  mortgagor  was  undoubtedly  competent,  and  he  un- 
derstood what  he  was  doing  at  the  time  when  the  mortgage  was 
executed.    (Dahlem's  Eertate,  848.) 

2.  MORTGAGES— DATE  OP  ACKNOWLEDGMBNT.-^T  IS 
PRESUMED  that  a  mortgage  dated,  executed,  and  recorded  on  the 
same  day  was  acknowledged  on  that  day,  although  the  date  of  ac- 
knowledgment does  not  appear  from  the  certificate.  (Dahlem's  Es- 
tate, 848.) 

8.  MORTGAGES  —  ACKNOWLEDGMENT  OP  —  DEiPBCTIVB 
OBRTIPIOATE.— The  omission  of  the  date  in  the  certificate  of  ac- 
knowledgment of  a  mortgage  does  not  render  the  lien  of  the  mort- 
gage void,  proTided  the  date  of  acknowledgment  clearly  appeara 
from  the  whole  Instrument    (Dahlem's  Estate,  848.) 

4.  MORTGAGES— DESCRIPTION  OP  PREMISES.— If  a  clahn- 
ant  for  public  land  enters  and  settles  thereon  prior  to  Its  surrey,  and 
mortgages  all  of  his  "land  claim,"  the  mortgage  is  sufficient  to  pass 
the  title  to  such  claim  as  located  by  subsequent  suryey,  although  the 
description  in  the  mortgage  is  erroneous,  and  does  not  correspond 
with  that  of  the  patent.    (Rogers  v.  Miller,  20.) 

See  Corporations,  26;  Pixtures;  Insurance,  23;  Public  Lands,  7. 

MUNICIPAL  CORPORATIONa 

1.  MUNICIPAL  CORPORATIONS— ORDINANCES  —  REASON*- 
ABLENESS.— A  city  ordinance  cannot  be  pronounced  unreaaonable 
as  a  police  regulation  without  some  data  or  eyidence  showing  its  un- 
reasonableness.   (Denver  etc.  Ry.  Co.  y.  Denver,  239.) 

2.  CONSTITUTIONAL  LAW— FIRES,  STATUTES  IMPOSING 
PRECAUTIONS  AGAINST.— The  legislature  has  power  to  enact  reg» 
nlatlons  for  the  protection  of  cities  and  villa^res  against  serious  dan- 
gers from  conflagrations.  It  may  directly  enact  a  code  of  regula-^ 
tiona  applicable  to  exposed  localities,  or  may  inrest  municipalitiea 
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with  die  power  to  iMun  ovcliiLances  regnlatbig  tbe  subject     (Firs 
partment  t.  Gllmour,  748.) 

a.  FIRB  COMMISSIONERS,  RfiA.80NABLBNE8S  OF  RSaUIjA- 
TIONS  OF,  MAY  BE  QUESTIONED.— Though  a  board  of  fire  com* 
ml88k>nerB  of  A  city  Is  by  its  charter  given  power  to  determine 
whether  the  use  of  property  for  the  stcHnge  of  combustible  materials 
by  the  owner  or  occupier  is  a  menace  to  the  public  safety*  and  vpoo 
determining  that  the  use  made  is  dangerous,  a  penalty  Is  inflicted 
open  the  person  continuing  it,  the  determination  made  by  sncfa  board 
Is  not  conclusive,  so  as  to  preclude  one  prosecuted  for  a  penalty  from 
proving  that  the  order  made  was  unreasonable,  unnecessary,  and  op- 
pressive.   (Fire  Department  v.  Gilmour,  748.) 

4.  MUNICIPAL  BOARDS— NOTICE  AND  HEARING.— A  per- 
«on  affected  by  a  determination  of  a  board  of  fire  commissioners  that 
the  use  made  of  his  property  is  dangerous  is  not  entitled  to  notice  and 
hearing,  but  such  determination  does  not  preclude  him  from  contest- 
ing its  correctness  in  the  courts,  and  showing  that  it  is  unreason- 
able and  unnecessary.    (Fire  Department  r.  Gilmour,  748.) 

6.  MUNICIPAL  CORPORATION- LICENSE  FEES- RiaHT 
TO  EXACT.— Under  a  charter  authorizing  «  city  council  to  license 
cartmen,  truckmen,  hackmen,  butchers,  bakers,  petty  grocers  or 
hucksters,  and  common  vlctnalers,  and  to  make  ordinances  relatlTe 
^to  any  and  all  other  subjects  that  shall  be  deemed  necessary  and 
proper  for  the  protection  and  preservation  of  the  health*  property, 
and  lives  of  the  citizens,'*  an  ordinance  prohibiting  the  sale  of  adul- 
terated or  Impure  milk  within  the  city  and  requiring  everyone  who 
aells  milk  of  any  kind  therein  to  first  procure  a  license  therefor.  Is 
void.  In  so  far  as  it  requires  a  license  from  all  who  sell  milk, 
whether  they  are  petty  grocers,  hucksters,  or  common  victualeiv  or 
not.    (State  r.  Smith,  301.) 

6.  MUNICIPAL  CORPORATIONS-LICENSE  FEES— RIOHT 
TTO  EXACT.— The  right  of  a  municipal  corporation  to  license  the  pnr- 
suil  of  a  lawful  business,  which,  as  usually  carried  on,  does  not  en- 
danger the  public  health  or  safety,  and  thus  to  limit  the  number  of 
those  who  may  engage  in  it,  cannot  be  extended  or  enlarged  by  any 
doubtful  implication.    (State  v.  Smith,  801.) 

7.  MUNICIPAL  CORPORATIONS— LICENSE  TAX— RUNNING 
OTRBET-CARS.— The  charter  of  a  city  conferring  upon  it  power 
'"exclusively  to  license,  regulate,  and  tax  any  or  all  lawful  occnpa- 
tions,"  etc.,  authorizes  it  to  exact,  of  a  company  ^nnlng  street-oars, 
a  fixed  sum  per  car,  as  a  license  tax,  and  does  not  conflict  with  a 
constitutional  provision  requiring  taxes  to  be  uniform.  (Denver  etc 
Ry.  Co.  V.  Denver,  239.) 

a  MUNICIPAL  CORPORATIONS— PENALTY— FAn^URB  TO 
PAY  LAWFUL  LICENSE  TAX.— A  city  council  has  power  to  pre- 
ecrlbe  a  penalty  for  a  failure  to  pay  a  lawful  license  tax,  where  the 
charter  gives  the  council  power  to  exact  such  a  tax  and  to  make  all 
ordinances  which  shall  be  necessary  and  proper  for  carrying  Into 
•execution  the  power  specified  in  its  charter,  and  to  enforce  the  snuDe 
by  appropriate  fines,  Imprisonment,  or  other  penalties.  (Denver  etc. 
Ry.  Co.  V.  DeuTcr.  239.) 

9.  MUNICIPAL  BONDS.— A  JUDGMENT  THAT  NBCTOTIABLB 
MUNICIPAL  BONDS  ARE  INVALID,  Is  not  binding  on  hold- 
ers for  value  before  maturity  who  are  strangers  to  the  record.  (StaO- 
cup  V.  Tacoma.  25.) 

10.  MUNICIPAL  BONDS-ISSUANCE— VALIDITY.— Tlie  motires 
which  induce  voters  to  authorize  the  issuance  of  municipal  bondi, 
•cannot  be  inquired  Into  by  the  courts,  when  the  propriety  of  becom- 
ing Indebted  for  the  purpose  for  which  such  bonds  are  Issued,  has 
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bMD  Qommttted  to  lach  Toten  by  tbe  legislature  of  the  «tirt&   (BtalU 
cop  T.  Taconuit  25.) 

11.  MUNICIPAL  GOBPOBATIONS— DBFBGTIYB  BTREBT8.— 
A  dtj  haying  exdnslTo  control  of  Um  itreeb^  with  power  to  raiee 
money  to  keep  them  In  repair,  is  boond  to  keep  them  in  a  reasonably 
safe  condition  for  ordinary  trareL    (Lorence  t.  UUensbnrg,  42.) 

12.  MUNIOIPAL  CORPOKATION8— DBFBOTIVB  8TRBETS— 
NOTI0B.--The  law  imputes  notice  to  a  mnnicipality  of  a  dangerous 
defect  in  a  public  street,  from  Its  existence  tor  such  time,  that  the 
city  authorities,  by  the  exercise  of  ordinary  yigilance,  could  and 
^onld  hSTe  discorered  it  in  time  to  preyeot  accident.  <IiorBnee  y. 
Saiensburg,  42.) 

18.  MUNIOIPAL  OORPORATIONS-STRBBTS  —  OHANOB  IN 
ORADB— DAMA6B8.— If  property  is  rendered  more  accessible  by  a 
change  in  the  grade  of  a  street,  the  benefit  thereby  deriyed  must  be 
aet  off  against  the  damages  inflicted,  although  all  the  property  on  the 
street  cecelyes  a  similar  benefit  Such  benefit  Is  not  within  the  rule 
excluding  general  benefits  from  consideration  in  determining  the 
damages  to  a  particular  piece  of  property.    (AsweU  y.  SGxaaton«  841.) 

14.  MUNICIPAL  OORPORATIONS  —  STRHBTS  —  CHANGE  IN 
GRADE— DAMAGBS.— If  eyery  parcel  of  property  along  a  street  is 
made  more  accesslUe  by  a  change  of  grade,  then  eyery  such  prop- 
erty Is  specially  benefited,  and  the  amount  ik  that  benefit  should  be 
set  off  against  the  damages,  if  any.  Inflicted  by  the  improyement  as 
made.  The  lotowner  is  entitled  to  compensation  only  for  the  actual 
loss  suffered.    (AsweU  y.  ficranton,  841.) 

15.  MUNICIPAL  OORPORATIONS  —  STREETS  —  IMPROVB- 
MENT  OF— DAMAGES.— The  loss  to  a  property  owner  suffered  by 
Improyement  to  a  street  may  be  measured  with  exact  Justice  by  the 
depreciation  in  yalue  of  his  property  resulting  from  the  improye- 
ment complained  of.  If  his  property  is  Injured  that  others  may  be 
benefited,  his  loss  should  be  made  good.  If  the  improyement  in- 
creases the  yalue  of  his  property,  as  much  or  more  than  It  may  cost 
blm  to  repair,  or  to  readjust  himself  to  the  changed  state  of  things, 
he  is  not  a  loser  and  cannot  recoyer.    (AsweU  y.  Scrantoo,  841.) 

le.  MUNICIPAL  OORPORATIONS— REMOVAL  OF  CITY  OPFI- 
OERfi.— Undera  statute  authorizing  the  mayor  of  a  city  to  remoye  any 
oflScer  appointed  by  him,  on  any  formal  charge,  wh^eyerthe  Interests 
of  the  city  demand  it,  but  which  requires  him  to  report  the  reasons 
for  such  remoyal  to  the  council,  at  a  subsequent  meeting,  within  a 
flpeclfled  time,  and  that  the  oflScer  shall  be  restored  to  office,  if  the 
council  dlsapproyes  of  such  remoyal,  the  mayor's  remoyal  of  a  city 
oflBcer  takes  effect  at  once,  and  deprlyes  the  remoyed  officer  of  the 
right  to  further  discharge  the  functions  of  the  office,  notwithstand- 
Uig  the  proyislons  as  to  subsequent  proceedings.  (Heffran  t,  Hutch- 
1iia,868.) 

Bee  CUmtracts,  4;  Injunctions,  7;  JudgmcnlSi  181 

MURDER. 
See  Homicide. 

MirrnAL  benefit  associations. 

See  Insurance^  87-41* 

NEOLIGENCB. 

1.  NEGLIGENCE,  THIRD  PERSON  CANNOT  RECSOVER 
FOR.— For  an  Injury,  boweyer  gross,  there  can  be  no  recoyery  unless 

AM.  9r.  £SP.,  VOU  LIL-64 
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there  ezlstB  between  the  peiBon  Inflicting  the  Injury  and  the  one 
injured  some  privity,  by  contract  or  otherwise,  by  reason  of  wbl^ 
the  former  owee  some  legal  duty  to  the  latter.  (Buddey  ▼.  Gray,  8&) 
2.  NEGLIGBNOB,  CONSBQUBNCBS  FOR  WHICH  NO  LIABIL- 
ITT  BXISTS.— A  person  owning  a  cart  Is  not  bonnd  to  expect  or 
look  ont  for,  people  falling  from  his  cart,  where  they  had  no  busi- 
ness to  be.  A  boy  getting  on  the  cart  assumes  all  risks,  and  there- 
fore cannot  recover  if  he  falls  under  the  wheels,  and  is  run  orer  be- 
cause the  driver  is  asleep  and  consequently  neglecting  his  duties. 
(DrlscoU  ▼.  Scanlon,  623.) 

8.  NBGIrlGENGB,  BUBDBN  OF  PROOF  RBSPBOTING.— If  a 

plaintiff  suing  for  damages  resulting  from  negligence  makes  out  a 
prima  facie  case,  he  is  not  bound  to  assume  the  burden  of  dis- 
proving contributory  negligence,  either  on  his  part  or  that  of  a 
fellow-servant.    (Flannegan  v.  Chesapeake  etc.  R.  R.  Co.,  896L) 

4.  NEGLIGENCE  CANNOT,  AS  MATTER  OF  I*AW,  BE  IM- 
PUTBD  TO  A  CHILD  eight  years  old,  and  prima  f^cie  he  la  incsp- 
able  of  exercising  tliat  care  and  caution  which  the  law  requires  of  an 
aduiu    (Lorence  v.  EUensburg,  42.) 

5.  NBGLIGBNCB— MINORS.— What  care  and  caution  a  child  of 
tender  years  must  exercise  to  relieve  himself  of  contributory  negli- 
gence and  recover  for  injury  inflicted  through  the  negligence  of  an- 
other, cannot  be  determined  by  any  general  rule,  but  must,  in  con- 
nection with  the  circumstances  in  each  case,  depend  upon  the  inteUl- 
gence,  capacity,  and  Judgment,  which  he  is  shown  by  the  evidence 
to  possess,  and  his  capacity  must  be  left  to  the  determination  of  the 
Jury  under  proper  instructions.    (Lorence  v.  EUensburg,  42.) 

Bee  Attorney  and  Client,  8;  Carriers,  IS;  Landlord  and  T>enant,  10; 
Master  and  Servant,  8,  5;  Pleading,  8;  Sunday,  Q. 

NBGOTIABLB  INSTRUMENTS. 

1.  NBGOTIABLB  INSTRUMENTS-JOINT  ANB  SBYERAL 
NOTES— PRESENTMENT.— To  bind  an  Indorser  of  a  note  Joint  and 
•evoral  in  form,  presentment  for  payment  must  be  made  to  all  the 
makers.    (Benedict  v.  Schmieg,  61.) 

2.  NBG0TIABIJP3  INSTRUMENTS— LIABILITY  FROM  IN- 
DORSEMENT BEFORE  DELIVERY.— A  person,  other  than  the 
payee,  who  writes  his  name  on  the  back  of  a  note  after  its  execution 
and  before  delivery,  is  prima  facie  liable  thereon  as  a  Joint  maker. 
(Donohoe  Kelly  Banking  Co.  v.  Puget  Sound  Sav.  Bank,  67.) 

8.  NEGOTIABLE  INSTRUMENTS.— NOTICE  OF  PROTEST  of 
a  note  to  an  indorser  residing  In  the  same  city  as  the  maker,  by  mail- 
ing such  notice  to  him  without  giving  the  street  and  number  of  his 
place  of  business  or  his  residence,  is  not  equivalent  to  personal 
service.    (Benedict  v.  Schmieg,  61.) 

See  Partnership,  2;  Warehousemen,  X 

NEWSPAPERS. 
See  Notice.  2.  8. 

NEW  TRIAL. 

JURY  TRIAtr-COMMBNTS  UPON  BVIDBNCB.— If  a  Judge 
presiding  at  the  trial  of  a  woman  for  murder  of  a  man  makes  a  state- 
ment of  any  matter  of  fact  not  reconcilable  with  her  evidence,  or 
otherwise  expresses  his  opinion  upon  any  matter  in  issue,  and  re- 
specting which  the  evidence  Is  conflicting,  as  where  he  assumes  that 
she  acted  with  premeditation  and  not  upon  a  sudden  or  uncontroUa* 
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ble  Impnlse,  sbe  Is  entitled  to  a  new  trial.  If  conylcted  of  murder  In 
tta  first  degree.   (People  t.  Barberl,  717.) 

NOTicaa. 

L  JT7DICIAL  PROCEEDINGS—NOTICE.— Before  the  rlfrlitB  of 
a  person  can  be  determined  by  judicial  sentence*  be  must  bave  no- 
tlce»  actual  or  constructlTe,  of  the  proceedings  against  him.  (Dor- 
ranee  ▼.  Raynsford,  266.) 

2.  NOTICE— PUBLICATION  OP— PUBLIC  NEWSPAPER.— A 
statute  requiring  that  execution  sales  of  real  estate  sball  be  adver- 
tised  In  a  public  newspaper  Is  complied  with  by  publication  in  a 
weekly  law  journal  containing  both  legal  and  general  news  of  im- 
portance to  the  public,  and  haying  a  Large  circulation  among  both 
laymen  and  lawyers.    (Pentzel  v.  Squire*  373.) 

3.  NOTICE— PUBLICATION— SUFFICIENCY  OP  CERTIFI- 
CATE.—A  certificate  of  publication  of  notice  of  a  Judicial  sale  in  a 
newspaper  published  by  a  coTx>oration,  if  made  by  Its  agent  ex- 
pressly authorized  by  It  to  make  such  certificates  with  the  corporate 
seal  attached,  is  sufficient,  althoujirh  such  agent  la  not  Its  president 
or  other  officer.    (Pentzel  ▼.  Squire,  373.) 

See  Municipal  Corporations,  4;  Pledge,  2,  8,  fi. 

NUISANCE. 

1.  NUISANiOE.— PRIVATE  ACTION  for  a  public  nuisance  to 
maintainable  by  one  who  suffers  therefrom  some  particular  loss  or 
damage  beyond  that  suffered  by  him  in  common  with  all  others  af- 
fected by  the  nuisance.  Interference  with  a  common  right  does  not 
of  Itself  afford  a  cause  of  action  by  an  Indlridual,  but  special  or  par- 
ticular damage  consequent  on  the  interference  does.  (Knowlea  t. 
PennsylTania  R.  R.  Co.,  S60.) 

2.  NUISANCB>-PRIVATE  ACTION  POBr-SPDOIAL  DAMAOa 
One  having  a  contract  for  hauling  a  large  amount  of  dirt  from  one 
side  of  a  railroad  to  the  other  sustains  special  damages  from  the 
unauthorized  obstruction  of  a  highway  by  the  railroad  company,  if, 
by  reason  of  such  obstruction,  his  most  conyenient  way  for  hauling 
the  dirt  Is  blocked,  and  his  work  is  retarded  and  his  profits  very 
much  lessened  by  being  thus  compelled  to  haul  the  dirt  over  a 
longer  route.  He  may  maintain  a  private  action  to  recover  such 
damages.    (Knowles  v.  Pennsylvania  R.  R.  Co.,  860.) 

8.  NUISANCE-POWDER  WORKS.— The  manufacture  and  keep- 
ing of  large  quantities  of  gunpowder  and  other  explosives  In,  or  dan- 
gerously near  to,  public  places,  such  as  towns  and  highways,  is  a 
public  nuisance,  and  Indictable  as  such,  whether  negligently  or  care- 
fully conducted.    (Wilson  v.  Phoenix  Powder  Mfg.  Co.,  890.) 

4.  NUISANCE.— THE  OWNER  OP  POWDffiR  MILLS  and  works 
to  answerable  for  all  damages  done  to  person  or  property  by  their 
explosion,  whether  negligent  or  not,  if  they  are  so  situate  that  such 
an  explosion  would  probably  involve  injury  to  the  person  or  property 
of  third  persons.    (Wilson  v.  Phoenix  Powder  Mfg.  Co.,  890.) 

See  InJunctSous,  9. 

OFFIC?ERS. 

1.  OFFICJERS.— POLICE  MAGISTRATES  are  prtblic  officers,  and 
exercise  a  part  of  the  judicial  poweni  of  the  srtiate.  (McPhail  v.  Peo- 
ple. 806.) 

2.  PLEADING— VACANCY  IN  OFFICE.— In  pleading  a  va^incy 
In  ofQce,  It  to  not  good  and  suflScient  pleading  to  say,  ''there  being  a 
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Tacasej,"  wli^e  diero  to  no  direct  arermeiit  Uiat  thero  to  a 
aud  no  facts  an  stated  lowing  sncli  vacancy.   (McFfcall  t. 

aoo.) 

ISco  Iiijiiiictl<m%  7;   Munlcliwl  CorporatioiiSt  16;  Quo  WarruitiK  Z, 

OBDINAN0B& 
See  Municipal  Cknrporatlons»  L 

PARBNT  AND  CHILD. 
Bee  Jodgments.  10. 

PARTIB& 
See  Jodgments,  0. 

PARTITION. 

1.  PARTITION  OF  PBRSONALTY.— It  to  not  necessary  f&at  a 
complaint  seeking  partition  of  personal  property  should  allege  tbat 
the  plaintiff  had  demanded  distribution  or  dlTislon  or  that  defendant 
Is  iusolveot.    (Robinson  r.  Dickey,  417.) 

2.  PARTITION  OF  PERSONALITY.— Equity  has  ezcluslve  Juris- 
diction of  suits  for  the  partition  of  personal  property,  although  the 
defendant  denies  the  complainant's  title.    (Robinson  r.  Dickey,  ^7.) 

a.  PARTITION— PLEADING.—ParUtion  must,  of  necessity,  be 
made  according  to  the  Interest  of  the  respectire  owners  of  the  land, 
and  the  court  does  not  commit  error  in  refusing  to  permit  the  defend- 
sint  to  withdraw  an  answer  setting  up  the  entire  title  in  himself,  and 
to  file  in  Its  place  an  amended  answer,  setting  up  a  cotenancy  with 
<ytheiB.    (lieake  ▼.  Hayes,  34.) 

4.  PARTITION— PARTIES.— A  trustee  of  an  express  trust  holdin* 
the  legal  title  to  land  may  maintain  a  partition  suit  in  his  own  name: 
and  the  fact  that  he  joins  minor  cestuis  que  trust  as  coplaintiffs  does 
not  militate  against  hto  right  to  msintsln  the  action.  (Snell  t.  Har. 
rlson,  642.) 

5.  PARTITION  —  EJECTMENT  —  RENTS  AND  PROFITS.— A 
Judgment  for  rents  and  profits  In  ejectment  by  one  cotenant  agaln^ 
another  may  be  charged  against  the  share  of  the  latter  in  a  subse- 
quent proceeding  between  them  for  partition..  (Snell  t.  Harrison, 
€42.) 

6.  PARTITION— IMPROVEMENTS.— In  an  action  for  partition, 
tb«  recovery  for  ImproTements  made  by  the  cotenant  in  possession  to 
•not  limited  to  the  rents  and  profits  accruing  during  such  occu- 
pancy.   (Leake  v.  Hayes,  84.) 

7.  PARTITION.— IF  IMPROVEMENTS  ARE  MADE  BY  THE 
HUSBAND  on  land  of  which  his  wife  is  a  cotenant  under  their  Joint 
t>elief  that  the  property  belongs  solely  to  her;  she  Is  entitled,  on  par- 
tition, to  recorer  the  part  improved,  or.  If  such  partition  is  impracti- 
cable, then  to  an  allowance  therefor  out  of  the  proceeds  of  a  ssle  of 
the  entire  property.    (Leake  r.  Hayes,  S4.) 

8.  PARTITION— IMPROVEMENTS.— A  cotenant  wlio  believes 
himself  to  be  the  owner  of  the  entire  premises,  and  in  good  fUth 
places  Improvements  thereon,  Is  entitled,  on  partition,  to  be  allotted 
that  portion  upon  which  the  Improvements  are  placed,  so  far  as  csn 
t>e  done  consistently  with  an  equitable  partition;  and  if  such  division 
cannot  be  had,  the  property  should  he  sold,  and  the  value  of  the  Im- 
provements awarded  him  out  of  the  proceeds.    (Leake  t.  Hsy^es.  34.) 
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•.  PARTITION-TMPROVBMBNTS-PROFITB.-1A  «oten«3rt  whc> 
•nten  upon  the  comman  estate,  which  yields  no  profit,  and  ao  Iuk 
proTes  it  as  to  make  it  productiye,  is  entitled,  on  partition,  to  all  th» 
profits  produced  by  means  of  such  improvements,  without  makini^ 
any  allowance  against  him  for  the  increase  in  yalne  occasioned  by 
his  improYements.    (Leake  y.  Uayes,  94.) 

10.  PARTITION— IMPROVEMBNTS.— Where  partition  is  made,  « 
part  improved.  If  not  prejudicial  to  others,  shonld  be  allotted  to  the- 
one  who  made  the  iniprovementH,  estimating  Its  value  without  the- 
Improvements;  but,  if  this  cannot  be  done,  the  one  to  whom  th(^ 
Improved  part  Is  allotted  need  not  pay  for  the  improvements.  (Ward 
T.  Ward,  911.) 

11.  PARTITION  —  IMPROVBMBNTS.  —  WHERB  PROPBBTT 
OANNOT  BB  DIVIDED,  but  must  be  partitioned  by  sale,  an4l 
improvements  made  by  one  of  the  cotenants  have  enhanced  lt» 
▼alue,  he  cannot  be  awarded  the  costs  thereof,  but  should  be  given 
the  actual  enhancement  of  value  therefrom  existing  at  the  time  of 
the  sale,  though  the  Improvements  were  not  made  at  the  request 
of  the  cotenants.    (Ward  v.  Ward,  Oil.) 

12.  PARTITION— RECOVERY  OF  TAXES  PAID.— A  cofcenant  la 
possession  is  entitled  on  partition  to  recover  such  taxes  paid  by  hin» 
AS  have  Inured  to  the  benefit  of  the  other  cotenants.  (Leake  t.. 
Hayes,  8^) 

tZ.  PARTITION  SALES  -  CONCLUSIVENESS  UPON  PUR. 
CHASER.— An  order  confirming  a  sale  in  partition  is  appealable  by^ 
the  purchaser,  and  la  conclusive  upon  him  upon  his  failure  to  appeal 
as  to  all  objections  made  to  the  confirmation  of  the  sale,  and  he  then 
becomes  legally  bound  to  complete  his  purchase.  (Hammond  t. 
Caineaud,  IfTT.) 

14.  PARTITION  SALES-RESALE  AT  PURCHASER'S  RISK.— 
Upon  the  refusal  of  a  purchaser  to  complete  a  partition  sale  after  Urn 
confirmation,  the  court  may  order  the  property  resold  at  the  risk  of 
such  purchaser,  and  such  order  is  binding  on  him  if  he  has  notice 
thereof.    (Hammond  v.  Oailleaud,  167.) 

16.  PARTITION  SALES-RESALE— ACTION  FOR  DEFICIBNOT 
—EVIDENCE.— A  purchaser  at  partition  sale,  confirmed  without  ap* 
peal,  when  sued  for  a  deficiency  arising  from  a  resale,  cannot  prove- 
that  the  terms  of  the  first  sale  insured  a  perfect  title  to  relieve  him 
from  liability  as  a  purchaser,  but  he  may  show  such  terms  of  the- 
first  sale  and  that  the  second  sale  was  made  expressly  at  the  pur- 
chaser's risk,  as  to  title,  for  the  purpose  of  showing  that  the  condi- 
tions of  the  two  sales  were  different,  and  that  the  second  sale  was 
neither  a  Just  nor  legal  mode  of  ascertaining  his  UabiUty  for  the  de- 
ficiency. He  cannot  be  held  liable  for  such  deficiency  if  the  differ- 
ence in  price  at  the  two  sales  was  due  to  the  difference  in  the  condi- 
tions thereof.   (Hammond  v.  OaMleaud,  1C7.) 

See  Recelven,  2. 

PARTNERSHIP. 

1.  PARTNERSHIP  REAL  ESTATE  is  vested  In  the  finn,  and  aa 
assignment  for  the  benefit  of  creditors,  executed  by  one  member 
thereof,  does  not  pass  any  title  to  its  real  property,  because  It  can- 
not be  known  until  the  partnership  affairs  have  been  eettled  and  ad- 
jnsted  whether  the  assignee  acquired  anything  by  the  assigmnent. 
(Wood  V.  American  etc.  Ins.  CJo.,  733.) 

2.  A  PARTNERSHIP  IN  WHOSE  PAVOR  PROMISSORT 
NOTES  WERE  GIVEN,  and  which  has  set  over  such  notes  to  the 
•state  of  one  of  its  members,  without  any  written  assignment,  may 
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maintain  an  action  to  enforce  them*  thonirb  the  proceeds  of  tbe  ac- 
tion moBt  be  held  tn  trust  for  each  estate.  (Townaend  t.  Tyndalet 
613.) 

8.  JITDGMSNTS  —  PARTNERSHIP  DEMAND^-PIiBADINO.— 
Wheneyer  a  judgment  on  a  partnership  demand  can  lawfully  be 
alren  in  favor  of  the  partnership,  without  stating  the  names  of  the 
copartners,  it  is,  in  effect,  a  Judgment  in  faror  of  such  oopartnos 
individually,  and  may  properly  be  declared  on  as  such  in  any  pro- 
ceeding subsequently  brought  to  enforce  it  (Fisher  t.  Fielding; 
27a) 

4.  PARTNERSHIP— JURISDICTION  TO  DIRECT  8AL.B  OF 
PROPERTY  OF.— In  an  action  for  the  dissolution  of  a  partnership 
and  an  accounting,  the  court  has  power  in  advance  of  decreeing  a 
dissolution  to  direct  the  sale  of  aU  the  partnership  assets,  if  it  appears 
that  they  are  not  equal  in  value  to  the  amount  of  the  firm  indebted- 
ness, and  that  its  business  cannot  be  carried  on  except  at  a  losSi 
CWulff  V.  Superior  CJourt,  78.) 

5.  PARTNERSHIP,  «ALB  OF  GOODS  OF,  IN  PAYMENT  OF 
PERSONAL  DEBT  OF  ONE  PARTNER.— If  one  member  of  a  part- 
nership sells  goods  of  the  firm  under  an  arrangement  that  part  of  the 
price  shall  be  applied  to  the  payment  of  his  personal  debt,  the  part- 
nership cannot  recover  In  an  action  of  contract  the  whole  price  of  the 
goods  so  sold.  A  tender  made  after  an  appeal  has  been  taken  from 
a  Judgment  in  an  action  for  goods  sold  is  bad.  (Grover  t.  Smlttv 
800.) 

See  Corporations,  30;  Cotenancy.  8;  Insurance^  17. 

PASS-BOOKS. 
See  Evidence,  15;  Witnesses,  % 

PENALTY. 
See  BuOaing  CotMracts,  1;  Ckmtimcts,  7;  Municipal  OorporBlloia»  & 

PERSONAL  PROPERTY. 
flee  Ck>tenancy,  6,  7;  PartltkNi,  1«  X 

PLEADING. 

1.  PLEADING.— A  PLEA  must  either  traverse,  or  confess  and 
avoid.   (McPhail  v.  People,  306.) 

2.  PLEADING.— A  PLEA  is  to  be  taken  most  sttxmgly  against  tbe 
pleader.    (McPhall  v.  People,  306.) 

8.  PRACTICE— AN  IMMATERIAL  ALLEGATION  OF  NBGLI- 
GENCE  need  not  be  proved.  (Wilson  v.  Phoenix  Powder  Mlg.  COn 
BOO.) 

4.  PRACTICE— MISJOINDER  OF  PARTIES.— A  complaint  stat- 
ing a  cause  of  action  against  tbe  defendant  personally  and  also 
against  him  as  executor  or  administrator,  no  joint  liability  being 
shown,  is  demurrable  for  misjoinder  of  parties  defendant.  (Schtfcker 
v.  Hemenway,  116.)  

5.  PRACTICE.— ON  A  DEMURRER  TO  THE  ErVII>ENOB» 
where  there  is  doubt  which  of  two  inferences  should  be  adduced. 
the  court  will  adopt  the  one  most  favorable  to  the  plaintiff.  (Fhui- 
fiegan  v.  Chesapeake  etc.  R.  R.  Co.,  806.) 

6.  PLEADING.— A  DEMURRER  ADMITS  only  such  facts  ss  aie 
well  pleaded.  It  does  not  ndmlt  conclusions  of  law  stated  by  the 
pleader,  or  the  construction  placed  by  him  upon  statutes.  (McFbai 
T.  People,  806.) 
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7.  PLEADING— AMENDMENT— RIGHTS    OF    ORBDITORfiL— 
axuendment  substituting  an  entirely  different  cause  of  action  will 

Dot    be  allowed  to  prejudice  the  intervening  rights  of  creditonk 

(Heidel  t.  Benedict,  692.) 

Bee  Cloud  on  Title;  Corporations,  11,  81;  Eyldence,  11;  Fraud;  Inr 
terpleader,  2-4;  Judgments,  19;  Officers,  2;  Partition,  S;  Rail- 
roads, 27. 

PLEDGE. 

1.  PLEDGEE,  SALE  BY.— A  PLEDGEE,  on  default  tn  the  pay- 
ment of  his  debt,  may  sell  the  pledged  property  at  public  auction, 
giving  to  the  pledgor  notice  of  the  time  and  place  of  sale,  but  he 
mnist  exercise  reasonable  skill  and  diligence  in  order  to  get  the  value 
of  the  property;  and  this  includes  the  fixing  of  a  reasonable  time 
and  place  of  sale.    (Gulnzburg  ▼•  H.  W.  Downs  Co.,  525.) 

2.  PLEDGE-^ALE  OF— NOTICE.— A  pledgee  Is,  within  certain 
limits,  a  trustee  for  the  pledgor,  and  must  act  for  the  latter's  inter- 
ests, as  well  as  his  own,  but  their  interests  are  not  identical;  and 
when  they  may  require  different  action,  the  pledgee  is  entitled  to 
regard  his  own  interest  alone,  after  having  put  the  pledgor  on  his 
guAFd  by  notice  that  he  must  look  out  for  himself.  (Plucker  v. 
TeUer,  825.) 

8.  PLEDGEE,  FAILURE  OF  TO  OBJECT  TO  TIME  OR  PLACE 
OF  SALE.— A  pledgor  of  stock  having  notice  of  the  time  and  place 
of  eale  fixed  by  his  pledgee,  and  making  no  objection  thereto,  and 
taking  no  notice  thereof,  by  his  silence  waives  any  objection  existing 
as  lo  such  place.    (Guinzburg  v.  H.  W.  Downs  Co.,  525.) 

4.  PLEDGEE'S  SALE  IN  PRESENCE  OF  BUT  ONE  BIDDER. 
The  fact  that  a  pledgee's  sale  of  stock  was  attended  by  but  one  bid- 
der only  does  not  render  it  invalid.  (Guhizburg  v.  H.  W.  Downs  Co., 
R25.) 

5.  PLEDGE— EXECUTION  SALE  OF  PROPERTY— TRUST— 
NOTIGfi.— If  default  is  made  in  the  payment  of  a  pledged  mortgage, 
and  the  pledgee  at  the  request  of  the  pledgor  forecloses  the  mort- 
gage and  sells  the  property  at  sherifTs  sale,  after  giving  explicit 
notice  to  the  pledgor  that  he  would  act  only  for  himself  and  would 
not  bid  the  property  In  for  auy  more  than  enough  to  protect  his 
interests,  and  that,  if  the  pledgor  desired  to  bid  anything  above  that 
amount  he  must  be  on  hand,  tlie  pledgee  may  purchase  the  property 
at  such  sale  in  his  own  right,  free  of  any  trust  in  favor  oi  the 
pledgor,  and  the  latter  Is  not  entitled  to  any  share  of  the  profits 
realized  by  the  pledgee  on  a  resale  of  the  property.  In  such  case 
the  burden  of  proof  is  on  the  pledgee  to  show  that  he  is  entitled 
to  purchase  clear  of  any  trust  for  the  pledgor,  but  in  any  event  he 
is  entitled  to  commissions  paid  by  him  for  the  resale  of  the  property. 
<Placker  ▼.  TeUer,  825.) 

See  Warehousemen,  4. 

POISON. 
See  Insurance,  81-34. 

POLICE  POWER. 
Bee  Contracts,  7;   Deeds^  1;  fianday.  X 

POWDER  WORKS. 
See  Nuisance.  8,  4. 


PRBFBRBN0B8. 
See  Ooiporatlonfl»  25-28. 

PRBMIX71C 
Bee  Iiunarance,  U. 

PRBSORIPTION. 
Bee  Adyene  Poaseeslon*  !• 

PBBSBNTMBNT. 
Bee  Negotiable  Instrumeiiti^  !• 

PRESUMPTION. 

Bee  AnmX  4;  Brldence,  6-8;  Insurance,  26^  41;  Manlase  and  Dl- 

Torce^  !•  2. 

FBINGIPAL  AND  AGBNT. 
See  Agency. 

PBIYILBOBD  COMMUNIOATION8L 

BeeLibeL 

PRIZB  FIGHTS. 
Bee  Injunctlone,  IOl 

PROBATB  SAIiBB. 
Bee  Goiirti»  6;  Bzecnton  and  Admlnietaton^  t,  C 

PROFITa 
Bee  Ootenancy,  10;  Bzecntlon,  8;  Partition,  lib  ^b  B. 

PROOFS  OF  LOBS. 
See  Inauranoe^  8S. 

PROTEST. 
Bee  Negotiable  Instnimeiita»  8. 

PUBLIC  LAND& 

L  PUBLIC  LANDS-JURISDICTION  OF  STATE  AND  FED- 
SEAL  COURTS.— The  right  of  state  courts  to  determine  state  law 
In  respect  to  the  owners  of  lands  on  meandered  lakes  nnder  gorem- 
ment  patents  Is  superior  to  the  right  of  tiie  federal  courts  to*  cob- 
0tnie  them.    (Fuller  v.  Shedd,  380.) 

2.  PUBLIC  LANDS— COURl'S— LAND  DBPARTBfENT.— It  Is  of 
the  highest  importance  that  the  decisions  of  the  courts  xespecting 
public  land  lAiould  be  in  harmony  with  the  rulings  of  the  land  de- 
parUneaot.    (Wilcox  r.  John,  246.) 

8.  PUBLIC  LANDS-JURISDICTION  OF  LAND  DEPARTMENT 
»<K>NOLUSiyBN£SS  OF  JUDGMENT.— The  land  department  of 


Indiz.  1017 

tlie  tsofwenaneDt  was  established  to  superrlse  the  rarions  proceedings 
"w^liereby  a  conveyance  of  the  title  from  the  United  States  to  portions- 
of  tike  public  domain  is  obtained,  and  to  see  that  the  requirements 
€>t  different  acts  of  Consn^ess  are  fully  complied  with.  It  must,  there- 
fore, consider  and  pass  upon  the  qualifications  of  the  applicant,  the 
Acts  li^  has  performed  to  secure  the  title,  the  nature  of  the  land,  and 
ipvliether  it  is  of  the  class  which  is  open  to  sale.  Us  judgment  upon 
tliese  matters  is  unassailable  except  by  direct  proceedings  for  its  an- 
nulment or  limitation.    (Justice  Mining  Oo.  ▼.  Lee,  216.) 

4.  PUBMO  LANDS-LAND  OFFIOBRS-JURISDIOTION— BN- 

^nilBS.— The  land  department  of  the  goyemment  has  the  right  to 

make  necessary  and  reasonable  rules  goyeming  the  manner  in  which 

tlie  character  of  the  land  entered  shall  be  made  to  appear,  both  prima 

facie  and  ultimately;  and  if  these  rules  are  not  complied  with,  or  if 

it  appears  that  the  land  Is  not  such  as  can  be  entered  under  the  par- 

ticolar  claim  adyanced  to  it,  as,  for  instance,  where  agricultural  lands 

are  applied  for  under  the  mining  laws,  it  is  not  only  the  proylnce^ 

bat  the  duty,  of  the  land  department  to  deny  the  entry.   (German 

Ins.  Ca  y.  Hayden,  206.) 

5.  PUBLIO  LANDS— LAND  OFPICE>RS  —  OONCJLU43IVBNBS8 
OF  DBCnSIONS.— In  the  absence  of  fraud,  the  decisions  of  the  officers 
of  the  land  department  of  the  goyemment  as  to  matters  within  their 
Jnrlisdiction  is  final  and  conclusiye;  hence,  their  decision  that  land  in 
dispute  is  agricultural,  and  not  mineral,  determines  the  character  of 
the  land.    (German  Ins.  Ca  y.  Hayden,  206.) 

0.  PUBLIO  LANDS— TIMBER  CLAIMS,  DBVISABILITY  0F.~ 
An  owner  of  a  timber  claim  upon  public  land  has  no  deyisable  inter- 
est therein  before  a  patent  issues,  and  upon  his  death  before  he  has 
complied  with  all  the  conditions  necessary  to  obtain  a  patent,  his 
heirs  may  comply  with  the  remaining  conditions,  and  upon  obtain- 
ing a  patent,  they  take  the  land  in  equal  shares  as  direct  grantees  of 
the  goyemment,  and  not  by  inheritance,  regardless  of  the  proportions 
in  which  they  would  haye  taken  under  the  law  of  succession  of  the 
state.   (O>oper  y.  Wilder,  163.) 

7.  PUBLIC  LANDS— MORTGAGE  OR  DEED  OF  TIRUST  BY 
PRE-EMPTOR.— A  pre-emptor  of  public  land  may,  before  making 
final  proof,  and  obtaining  a  receiyer's  certificate,  mortgaige  the  land, 
or,  acting  in  good  faith,  deed  It  In  trust,  as  neither  instrument  Is  a 
^grant  or  conyeyance,"  within  the  prohibitory  clause  of  section  2262 
of  the  United  States  Reyised  Statutes,  proyiding  that  any  grant  or 
conyeyance  which  such  pre-emptor  may  haye  made,  except  in  the 
hands  of  bona  fide  purcihasers  for  yalue  shall  be  null  and  yoid.  (Wil- 
cox y.  John,  246.) 

8.  HOMESTEADS  ON  PUBLIO  LANDS-EXEMPTIONS.— Land 
claimed  as  a  homestead  is  not  subject  to  execution  for  any  de^t  con- 
tracted by  the  claimant  prior  to  issuance  of  patent  for  the  land,  so 
long  as  the  title  remains  yested  In  the  patentee.  (De  Lany  y.  Knapp, 
160.) 

d.  HOMESTEADe  —  DIVESTITURE  OF  EXEMPTIONS  -  RE- 
GONVETANOE.- The  character  and  exemptions  which  attach  to  a 
homestead  in  public  lands  do  not  reyiye  on  a  subsequent  repurchase 
by  the  original  holder  by  whom  it  has  been  sold.  After  such  repur- 
chase it  is  liable  for  his  debts  contracted  before  he  made  the  ori^^nal 
sste.  (De  Lany  y.  Knapp,  160.) 

Bee  lasisance,  15;  Mines,  1-6;  Miortcaffesp  4. 

PUNISHMENT. 
See  Rapct  4. 
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QUITCLAIM. 
Bee  DeedBi  S,  4. 

QUO  WARRANTO. 

L  QUO  WARRANTO.— AN  INFORMATION  In  the  nature  of  a 
^no  wmrranto  Is  a  matter  within  the  sonnd  legal  discretion  of  the 
eoort  or  jndge,  and  no  definite  time  is  fixed  beyond  which  an  in- 
formation will  not  lie,  in  matters  of  public  concern,  though  lapse  of 
time  may  bo  considered,  with  all  the  other  circumstances  of  the 
as  a  ground  for  refusing  leaye  to  file  it    (McPhall  r.  People^  306.) 

2.  ESTOPPEL— RECOGNITION  OP  OFFICER  I>B  PAOTO— 
CONTESTING  RIGHT  TO  OFFICE.— The  fact  that  a  police  magis- 
trate recognizes  another  officer  as  a  de  facto  police  magistrate^  by 
transmitting  papers  to  him  In  case  of  a  change  of  Tenue,  does  noc 
estop  the  people  from  maintaining  a  quo  warranto  proceeding  to 
oust  the  latter  from  office,  or  estop  the  former  from  being  the  relator 
in  such  pTDceeding.    (McPhail  r.  Peoc^le,  306w) 

Bee  Limitations  of  Actions,  QL 

RAILROAD& 

L  THE  WORDS  "RAILROAD"  AND  "RAniWAY**  «re  synonyw 
moua.    (Funk  ▼.  St  Paul  etc.  Ry.  Co.,  606.) 

2.  HIGHWAYS— OBSTRUCTION.— A  railroad  company  cannot 
etoape  liability  for  damages  arising  from  its  erectittg  and  maintaining 
a  fence  across  a  highway  on  the  ground  that  such  obstruction  ia  Inci- 
dental to  raising  its  roadbed  to  conform  to  a  grade  authorized  by 
municipal  authority,  if  the  work  of  raising  the  t^dbed  is  not  ootn- 
meoced  for  more  than  two  years  after  the  fence  U^  erected.  (Ejiowles 
T.  Pennsylvania  R.  R  Co.,  860.) 

8.  RAII^ROADS— RULES  AND  REGULATIONS.— Railroad  com. 
panles  not  only  have  the  right,  but  it  is  their  duty,  to  run  their  trains 
In  accordance  with  established  rules  and  regulations,  and  passengers 
must  exercise  reasonable  diligence  to  comply  therewith,  if  reaaonable. 
(Chicago  etc.  R.  R.  0>.  t.  Field,  444.) 

4.  RAILROADS— PASSENGERS,  WHO  ARE  NOT.— It  Is  not 
within  the  power  of  any  conductor,  brakeman,  or  other  employ^  of  a 
railroad  company  to  entitle  any  person  to  ride  upon  a  rehldle  not  Ixh 
tended  for  the  conreyance  of  passengers,  and  if  such  person  does  so 
eyen  upon  invitation  of  such  employ^,  and  even  though  such  pevson 
and  others  have  customarily  so  ridden,  the  i>erson  thus  traTeUng  does 
not  thereby  become  a  passenger.  (Chicago,  etc  R.  R.  Co.  r.  Field, 
444.) 

0.  COMMON  CARRIEIIS  OF  PASSENGERS  ere  not  required  to  * 
notify  every  person  who  may  board  their  train  that  he  must  enter 
the  passenger  coach  in  order  to  become  a  passenger.  It  is  the  dirty 
of  the  latter  to  Inquire,  upon  entering  the  train,  where  the  coach  is 
in  whidti  he  may  be  carried  to  a  certain  point,  and  it  then  becomes 
the  duty  of  the  carrier's  aeryants  to  Inform  him;  but  if  he  fails  to 
make  such  inquiry,  and  in  violation  of  the  company's  rules  enters  a 
▼ehicle  not  set  apart  for  passengers,  he  becomes  a  trespasser.  (Cail* 
sago  etc.  R.  R.  Co.  t.  BMeld,  444.) 

C.  RArLROADS-AUTHORITY  TO  OOLLEOT  FARES.— It  is  not 
within  the  scope  of  authority  of  tlie  brakeman  on  a  railroad  train  to 
rollect  fares,  nor  to  waive  the  established  rules  and  regulations  mads 
for  running  the  trains,  nor  has  any  person  riding  on  the  train  tbs 
right  to  suppose  tiiat  such  employd  can  bind  the  company  by  such 
arrangement.    (Chicago  etc  R.  R.  Coi.  r.  Fidd,  444.) 
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7.  BAII/ROADS— POWBB  OF  CONDUOTOB  TO  WAIVE  OON- 
13ITIONS.— The  con^ctor  of  a  railroad  train,  aa  between  him  and 
die  passengers  under  his  charge,  represents  the  railroad  company* 
aind  can  waive  conditions  In  the  contract  for  transportation.  (Thomp* 
mou  T.  Tmesdale,  679.) 

8.  RAILROADS— COUPON  TIOKBTB-WAIVHB  OF  OONDI- 
-nON  BY  OONDUOTOR— CUSTOM  AS  BVIDBNOB.-The  fact  that 
a  general  custom  preyails  between  a  railroad  company  and  Its  pas- 
seiigecs  to  walye  and  disregard  a  condition  requiring  the  coupons  of 
a  commutation  ticket  to  be  detached  by  the  conductor,  when  re- 
«elTed  as  fare,  tends  to  prove  that  the  conductor  on  the  train  had 
anthorlty  to  waive  such  condition.  It  is.  the  duty  of  the  company 
to  know  what  Its  conductors  are  openly  and  frequently  doing. 
^Thompson  v.  Traesdole,  679.) 

9.  RAIDROADiS  —  COUPON  TICKETS  —  RBVOGATION  OF 
WAIVER  OF  CONDITION— PLACARDS  AS  BVIDBNCBV-QUBS- 
TION  FOR  JURY.- Whether  or  not  placards  posted  In  railroad  cars 
l^iTe  sufficient  notice  of  the  company's  Intention  to  revoke  its  con- 
sent to  the  waiver  of  a  condition  requiring  the  coupons  of  a  commu- 
tation ticket  to  be  detached  by  the  conductor,  when  presented  for 
Care,  is  a  question  for  the  Jury.    (Thompson  v.  Tmesdale,  679.) 

ID.  RAILROADS— COUPON  TICKETS— WAIVER  OF  CONDI- 
TION Afi  TO  DETACHMENT  OF  COUPONS— EVIDENCE.— It  is 
CDm])etent  for  the  parties  to  a  commutation  railroad  ticket,  having 
printed  provisions  thereon,  and  upon  the  coupons  thereof,  to  the  ef- 
fect that  the  ticket  is  not  good  unless  the  coupons  are  detached  by 
tlie  conductor,  to  waive  such  conditions,  and  the  conductor's  prac- 
tice of  receiving,  as  fare,  coupons  detached  from  the  particular 
ticket,  without  requiring  the  remainder  of  the  ticket  to  be  pre- 
aented,  Is  evidence  of  such  waiver.    (Thompson  v.  Tmesdale,  679.) 

11.  RAILROADS— COUPON  TICKETS— REVOCATION  OF  CON- 
SENT TO  WAIVE  CONDITION  AS  TO  DETACHMENT  OF  OOU- 
PONS.— While  a  railroad  company  may  have  a  right  to  revoke  its 
consent  to  the  waiver  of  a  condition  requiring*  the  coupons  of  a 
commutation  ticket  to  be  detached  by  the  conductor.  It  Is  the  duty 
of  the  company,  after  the  conductor  has  received,  as  fare,  coui)ons 
detached  f^m  such  tickeits^  without  requiring  the  remainder  of  the 
tickets  to  be  presented,  to  give  reasonable  notice  of  such  intended 
revocation;  and  if,  without  such  notice,  and  relying  on  such  waiver, 
the  holder  of  such  a  ticket  detaches  a  coupon  therefrom,  and  takes 
It  with  him  upon  the  train,  without  the  remainder  of  the  ticket,  the 
company  cannot,  when  such  coupon  is  presented  for  fare,  then  re- 
voke Its  consent  to  such  waiver,  so  as  to  deprive  the  passenger  of 
the  use  of  the  coupon,  or  compel  Sitm  to  pay  extra  Care.  (Thompson 
V.  Troesdale,  679.) 

12.  RAILROADS— PASSENGERS— PERSON  RII>INO  ON  PLAT- 
FORM.— A  person  who  takes  passage  on  the  platform  of  a  passenger 
coach  on  a  railroad  train,  and  there  continues  his  Journey  without 
entering  the  cars,  in  violation  of  the  rules  and  regulations  of  the 
company,  does  not  become  a  passenger,  although  his  fare  is  de- 
manded by,  and  paid  to,  the  brakeman  on  the  train,  who  is  not  au- 
thorized to  demand  or  recede  farea  CGhlcago  etc.  R.  R.  Co.  v.  EMeld, 
444.) 

18.  RAILWAYS— PAfiSENOHB  INJURED  IN  TOILETROOM.— A 
railway  company  is  answerable  for  injuries  received  by  a  person 
then  at  a  passenger  depot  for  the  purpose  of  taking  a  train,  through 
its  negligence  In  leaving  an  unguarded  hole  In  the  floor  of  a  toilet- 
room  into  which,  the  room  being  without  light,  the  person  fell,  while 
la  tbe  exercise  of  due  caret.   (Jordan  v.  New  York  etc  R.  R.  Co.,  622.) 
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14.  rflLLOW-STOTANTBi  WHO  ARB  NOT.— A  bnkemu  dt  s 
rafiway  tzaln,  and  a  t«li^;rapli  operator  In  diaige  of  a  algnal  sta- 
tion, wltli  full  authority  to  control  the  ninnlni;  ct  traln%  and  to 
wiMMn  all  temkemen  owe  the  duty  <tf  obeying  hla  orden^  are  not 
feflovr-oerranttf.  The  former  may,  therefore^  recoTer  of  the  eomnion 
employer  for  injuries  sustained  through  the  negligence  of  the  latter 
In  glTkig  a  signal  for  a  train  to  proceed,  when  the  track  is  oecnpicd^ 
by  another  train.   (Flannegan  ▼.  Ohesapeake  etc.  R.  R.  Oo.,  898.) 

Iff.  RAIIiROADS-STATUTES  — NBGI/IGBNOB  OF  FELIiOW- 
SSRVANT.— A  statute,  passed  at  a  time  when  there  were  no  caUe 
or  eleetrle  street  railways  In  existence  In  the  state,  and  providing 
that  ofery  railroad  corporation  owning  and  operating  a  railroad  In 
the  state  should  be  Uable  for  damages  sustained  by  an  agent  or  ser- 
▼ant  by  reason  of  the  negligence  ci  any  other  agent  or  serrant,  bnt 
not  broad  enough  In  words  to  Include  unknown  things.  Is  not  ap- 
pIlcaMe  to  a  street  railway  corporation,  although  Its  line  Is  operated 
by  cable.  (Funk  r.  Bt  Paul  etc  Ry.  Co.,  608.) 

16.  ICAiSTIDR  AND  SERVANT  —  DX7TIB8  WHICH  MASTER 
CANNOT  DELEGATE  80  AS  TO  RELIEVE  HIMSELF  FROM 
UARILITT.— A  railway  corporation  owes  to  Its  employte  tbe  duty 
of  proTkUng  a  safe  place  In  which  to  watt.  This  Imdudes  the 
keeping  of  a  dear  track  orer  which  to  run  the  trains  on  wbich 
tbey  serf«,  and  the  corporation  cannot  relieve  itself  from  liability 
to  Its  emptoyte  by  placiinr  the  entire  charge  of  this  brancb  of 
boslness  In  tiie  hands  of  a  subordinate.  Such  a  subordinate  Is  a 
T4ce»prlnclpsl,  and  an  employd  Injured  through  his  negUgenoe  msy 
reeofcr  of  the  common  em^boyer.  (Fbunwgaa  ▼•  Ghesspeake  etc 
9L  R.  Co.,  806.) 

17.  RAILWAYS  — yiOB-PRIN0IPAL&  — A  tdegrapAi  operstor* 
whose  duty  It  Is  to  control  the  running  of  a  train  orer  a  track,  and. 
to  that  end,  to  know  whether  or  not  It  Is  obstructed,  is  performing; 
the  Mj  of  the  master  to  his  emi^yte,  the  performanoe  of  which 
cannot  be  delegated  to  another,  so  as  to  reUeTe  the  master  from 
nablll^.  In  other  words,  sudi  operator  is  a  rloe-pilnclpsl.  (Flanne- 
gan T«  Ohesapeake  etc  R.  R.  Go.,  886.) 

1&  .RAILROADS-<3ARE  AS  TO  ANIMALS  AT  OROSBINO-Rfi. 
STRAINT  RY  OWNER.— There  Is  a  clear  distinction  as  to  the  meas- 
ure of  ease  which  a  railway  compangr,  at  a  highway  crossing,  owes 
to  the  owner  of  domestic  animals  who  Toluntarily  permits  them  to 
go  at  large,  In  rlolatlon  of  a  law  prohibiting  them  f^om  going  at 
Sirge  upon  the  highway,  and  one  who  uses  due  diligence  to  restrain 
them.   (Hohl  ▼.  Chicago  etc.  Ry.  Co.,  60a) 

19.  RAILROADS-ANIMALS  AT  GROSSING,  WHEN  TRES- 
IS A  SSER8.—B^«n  where  domestic  animals  are  not  permitted  to  mn 
at  large  It  Is  only  where  the  owner  suffers  or  permits  his  animals  to 
go  St  large  that  as  to  htm  they  may  be  treated,  by  a  railway  com- 
pany at  a  highway  crossing,  as  trequissers  upon  the  Idgbway.  rHobl 
▼.  Chicago  etc.  Ry.  Ga,  CSS.) 

20.  RAILROADS— KILLING  ANIMALS  AT  GROSSING— WHEN 
IJi^LE.— If  plaintiff's  colt,  without  his  fault,  escapes  from  his 
premises,  and  goes  upon  the  pitbllc  highway,  in  a  town  wherein  do- 
mestic anlnmls  are  not  permitted  to  run  at  large,  and  is  killed  at  a 
crossing  thereof  by  a  railroad  locomotlre,  tiirough  the  negligence  of 
the  servants  of  the  railroad  company  In  diarge  of  such  locomotlTe, 
the  colt,  so  far  as  the  c(mduct  of  the  company  is  concerned.  In  the 
insnagement  of  Its  train,  must  be  regarded  as  baring  been  lawfully 
tvon  the  highway,  and  the  company  Is  liable  for  kllttng  It  (Hohl 
▼.  Chicago  etc  Ry.  Co.,  508.) 

21.  RAILROADS— KILLING  ANIMALS  AT  CROSSING— EVI- 
BBNCE  ADMISSIBLE.— In  an  action  by  the  owner  of  a  colt  against 
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a  imllwaj  company  for  negligently  killing-  the  colt  at  a  b'ghway  cTv  la. 
\ng,  in  a  town  wherein  domestic  animals  are  not  permitted  to  run  at 
laisr^t  evidence  tending  to  show  that  the  animal  had  escaped  from  its 
Inclosure  without  the  fault  of  the  owner  is  material  and  admissible. 
(Hobl  T.  Chicago  etc  By.  Cow,  COS.) 

22.  RAIDBOAI>S  — KILLING  ANIBftALS  AT  OBOSBINO-KD- 
QUESTS  FOB  IN8TBUCT10NS.— In  an  action  by  the  owner  of  a 
colt  against  a  railway  company  for  negligently  killing  the  colt  at  a 
highway  crossing,  in  a  town  wherein  domestic  animals  are  not  per- 
mitted to  ran  at  large,  the  defendant's  special  requests  for  instrue- 
ttona  to  the  Jury  which  ignore  the  question  of  plaintiff's  responsi- 
bility for  the  animal  being  upon  the  his^way  are  correctly  denied. 
<Hohl  T.  Chicago  etc.  By.  Co.,  598.) 

28.  BAILBOADS— DUTY  TO  SIGNAL-ANIMALS  AT  CROSS- 
ING.—It  is  the  general  duty  cl  a  railway  company  to  obserre  due 
care  in  the  movement  of  its  trains  oyer  a  highway  crossing,  and  to 
Sive  the  statutory  signals  in  order  to  secure  so  far  as  may  be  done 
by  the  exercise  of  ordinary  care,  the  safety  of  domestic  animals  law- 
fully upon  the  highway.    (Hohl  y.  Chicago  etc.  By.  Co.,  598.) 

24.  RAILROADS— ANIMALS  AT  CROSSING— PAmURES  TO 
SIGNAL  AS  BVIDENCB  OF  NEGLIGENCE.- A  failure  to  comply 
with  a  statute  requiring  a  railroad  company  to  give  signals  at  a 
highway  crossing  is  evidence  of  negligence  agalnsr  the  company. 
In  an  action  against  it  for  negligently  killing  a  colt  at  a  highway 
crossing,  in  a  town  wherein  domestic  animals  are  not  per- 
mitted to  run  at  large.    (Hohl  v.  Chicago  etc.  By.  Co.,  598.) 

25.  BAILBOADS— CAUSE  OF  KILLING  ANIMALS  AT  CBOSS- 
ING  IS  QUESTION  FOR  JUBY.— If  a  railroad  locomotive  runs  over 
and  kills  a  colt  at  a  highway  crossing,  without  bavlng  given  tti'.' 
aSgnais  required  by  statute,  the  question  as  to  whether  such  omis- 
sion was  the  cause  of  the  accident  or  not  is  one  for  the  Jury.  (Hohl 
T.  Chicago  etc.  By.  Co.,  508.) 

26.  BAILBOADS-LIABILITY  FOB  NEGLIGENTLY  SETTING 
FIBE.— If  a  railroad  company  negligently  permits  combustible  ma- 
norial to  accumulate  on  its  track  and  right  of  way,  and  setting  fire 
•chereto,  negligently  permits  the  fire  to  escape  to  adjoining  lands  and 
destroy  property  of  another,  the  company  is  liable  in  damages, 
whether  it  started  the  fire  negligently  or  not.  (Lake  Erie  etc.  B.  B. 
Co,  V.  Clark,  442.) 

27.  BAILBOADS  —  SETTING  FIRES  —  PLEADING  NEGLI- 
OENCE.— In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  allowing  fire  to  escape  from  its  right  of  way,  a  complaint  is 
•ufflcient  which  alleges  that  the  plaintiff  was  without  negligence,  and 
charges  In  general  terms  that  defendant  was  guilty  of  negligence, 
without  alleging  the  specific  acts  constituting  the  negligence.  (Lake 
BMe  etc.  B.  B.  Co.  v.  Griflin,  465.) 

28.  BAILBOADS  —  iSBTTING  FIBES  —  INSUBiANOB  AS  DE- 
FENSE.—If  by  the  actionable  negligence  of  a  railroad  company,  fire 
escapes  from  ita  right  of  way  to  adjoining  property  which  is  thereby 
consumed,  the  owner  can  recover  his  entire  loss  from  the  company 
without  regard  to  the  amount  of  insurance  he  may  have  been  paid 
thereon.    (Lake  Erie  etc.  B.  B.  Co.  v.  Griflin,  405.) 

29.  BAILBOADS.— A  ••STREET  RAILWAY**  is  not  a  ••railroad,** 
and  the  term  '•railroad**  does  not  include  ••street  railway .••  The  dis- 
tinctive and  essential  feature  of  a  street  railway,  considered  in  re- 
lation to  other  railroads,  is  that  it  is  a  railway  for  the  transporta- 
tion of  passengers  and  not  of  freight   (Fnnk  v.  8t.  Paul  etc.  By.  Co.. 

«oa) 

fiee  Corporationfl,  22;  Trial,  1« 
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BAPBL 

L  OONSnrUTIONAL  liAW— RAPB,  AGB  <W  OONSBNT.— A 
•tatiite  making  It  rape  to  hare  carnal  connection  with  a  female  under 
sixteen  years  of  age,  thongb  with  her  consent.  Is  not  aneonstlttt- 
ilonat    (Commonwealtb  t.  Morpliy,  496.) 

Z  RAPB—KNOWLEDGE  OF  AGE  OF  FBHAI/Bi.— Under  a  irtat- 
Qte  making  the  having  carnal  knowledge  of  a  female  under  sixteen 
yeais  of  age,  rape,  whether  she  consented  or  not,  the  defendant  msy 
be  convicted,  though  he  did  not  know  ber  age.  (Conunonwealth  t. 
Murphy,  496.) 

8.  RAPE-ASSAULT  TO  COMMIT  ON  A  MINOR.~The  consent 
of  a  minor  child  under  sixteen  yean  of  age  does  not  constitnte  a  de- 
fense to  an  indictment  charging  an  aseault  with  Intent  to  oonunit 
rape  on  her.    (Commonwealth  y.  Murphy,  496.) 

4.  CRIMINAL  LAW  — CRUEL  AND  UNUBUAI^  PUNISH- 
MENT.— A  statute  subjecting  to  punishment  as  for  rape  erery  per- 
M>n  having  carnal  knowledge  of  a  female  child  under  sixteen  years 
of  age  is  not  unconstitutional  as  prescribing  a  cruel  and  onusual 
punishment.   (Commonwealth  v.  Murphy,  496.) 

REAL  PROPERTY. 

TTTLB,  WHEN  NEED  NOT  BE  PROVED.— One  In  possession 
of  real  estate  may  maintain  an  action  to  recover  damages  thereto 
from  the  explosion  of  powder  worlLS  without  proving  his  title.  It 
will  be  presumed  from  such  possession.  (Wilson  t.  Phoenix  Pvwder 
Mf;g.Go.,890.)' 

REASONABLE  DOUBT. 

6ee  Instructions,  4,  6. 

RECEIPT. 
See  Warehousemen,  2-4. 

(REGEIVEIRa 

1.  A  RECEIVER  OF  THE  PROPERTY  OP  A  CORPORATION 

may  be  appointed  pending  proceedings  for  its  dissolution  where  the 
possession  of  the  property  by  the  court  is  essential  to  prevent  a  con- 
tinuance of  its  use  for  an  unlawful  purpose,  such,  for  instance^  as 
giving  an  exhibition  of  prize  fighting.  (Columbian  Adiletic  Club  t. 
State,  407.) 

2.  IN  A  SUIT  FOR  THE  PARTITION  OP  PBRSONAI/TT  ▲ 
RECEIVER  may  be  appointed  to  take  charge  of  it,  and  if  It  be  found 
indivisible,  to  sell  It  and  divide  the  proceeds  among  the  persons  en- 
titled thereto.    (Robinson  v.  Dickey,  417.) 

8.  CORrORATIONS— RECEIVER'S  RIGHT  TO  fiUB.— Althousb 
a  creditor  or  class  of  creditors  of  a  corporation  have  special  daimi 
against  special  liabilities  upon  which  suit  has  not  been  brought,  thli 
does  not  deprive  the  receiver  for  the  corporation  of  the  right  to  sue 
for  and  recover  them  all  Into  his  hands  for  pvoper  diatributioo. 
(Cuahing  v.  Perot,  835.) 

4.  CORPORATIONS— RECEIVER'S  RIGHT  TO  RECOVER  ON 
STOCKHOLDER'S  LIABILITY.— It  Is  presumed,  in  the  absence  of 
decision  In  a  sister  state,  that  the  liability  of  a  stockholder  In  an 
Insolvent  corporation  created  In  that  state,  and  not  already  sued 
upon,  passes  to  Its  receiver  as  an  asset  for  the  payment  of  corpo- 
rate dobts.  He  aloue  can  sue  upon  such  Uabllltj.  (Gushing  v« 
Perot,  835.) 
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s.  oobpobations— reobiysms— bioht  to  rbooybr  aj3- 

SBTTS.— A  receiyer  repreeents  not  only  tlie  corporation  for  which  he 
Is  a.ppointed,  tnrt  aU  tts  creditors,  and  as  to  the  latter,  It  Is  hU  duty 
to  Beeore  all  the  assets  aTailable  for  their  payment  For  this  pur- 
pose he  succeeds  to  their  rights,  and  has  all  the  powen  to  enfon:e 
SQcli  rights  that  the  creditors  before  his  apxwlntment  had  in  their 
o'w^i  behalf,  even  though  such  powers  be  beyond  those  which  he  haa 
tlie  representative  of  the  corporation  alone.  As  each  creditor  may 
the  right  is  equal  in  all,  and  the  receiver,  who  represents  all 
aililce,  la  the  proper  party  to  assert  the  common  right  and  pursue  the 
ooxnmon  remedy  for  the  common  benefit,  as  to  all  claims  not  In  suit 
«t  the  time  of  Ills  appointment    (Gushing  t.  Perot,  836.) 

e.  CORPORATIONS  —  RECEIVERS— LIABILITY  OF  STOCK- 
BOLiDER  AS  ASSETS.— After  a  corporation  has  become  Insolvent 
«Dd  a  receiver  has  been  appointed  for  it,  the  liability  of  its  stock- 
balders,  contractual  under  the  statute  and  not  as  yet  sued  upon, 
eonatitute  tm  asset  for  the  payment  of  the  corporate  debts,  and  he 
Alone  haa  the  right  to  sue  and  recover  on  such  llaJt>Uity.   (Gushing  v» 

RSCORD& 
See  CkmrtB,  1-5;    BvldeDCs^  12-14, 

REFORMATION. 
Bee  Mechanlci^  Llena. 

REGISTRATION. 
Bee  Elections^  1. 

BBOULATIONS. 
Bee  RaifaroadSb  8; 

RELICTION. 
See  Waters,  8. 

REMAINDERS. 
Bee  Adverse  Possession,  4;  Estate!^  f. 

RENTS. 
Bee  Cotenancy,  9, 10;  PartHdoo,  6,  6L 

REPAIRS. 
Bee  OoteiaaiC7»  11-18;  Landlord  and  Tenasd^  7»  0^  12-14. 

RlEPLEYIN. 

REPLEVIN— CERTIFICATE  OF  STOCK.— IT  IS  NO  DB>- 
FEN8E  to  an  action  of  replevin  to  recover  a  certificate  of  stock  In  a 
foreign  corporation  that  defendant  acquired  it  in  garnishment  pro- 
eeedings  In  which,  although  plaintiff  In  replevin  appeared,  no  Issue 
was  Joined,  and  Judgment  was  rendered  by  defanlt  (Smith  ▼• 
Dawneyt  467«) 

RESALBL 
fiee  Partitioo,  14,  1& 
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RESTRAINT  OF  TRADRL 
Contnusta*  9;   8tatDtse%  U. 


RBS  JUDICATA. 
Cm  AttmchmeiLt,  8;  Judsmenti^  ^1S» 

RBYOOATION. 
Bee  SetUemente;    TnmtM,  & 

RIPARIAN  RIGHTa 
See  Boundaries;    WatenL 

8AI.BS. 

L  SALE  OF  OHATTEIiS,  WHEN  PASSES  TTTIiB.— In  a  oOe  of 
a  portion  of  a  larger  mass,  the  whole  remaining  in  tbe  poBsession  of 
the  Tendor  with  the  right  and  power  in  him  to  make  separation,  no 
title  passes  nntll  this  is  done,  so  as  to  enable  him  to  recover  the 
purchase  price.  (New  BDgland  Dressed  Meat  etc  Co.  t.  Standard 
Worsted  Co.,  516.) 

2.  SALE  OF  GOODS  TO  BE  MANUFACTURED,  TITIiB  WHEN 
PASSES  SO  AS  TO  SUSTAIN  AN  ACTION  FOR  THE  PUR- 
CHASE PRICE.— Under  a  contract  to  buy  all  the  wool  of  a  desig- 
nated quality  which  the  plaintiffs  may  make  for  thirty  days,  not  to 
exceed  fifteen  thousand  iK>unds,  no  title  passes;  and  no  action  can  be 
maintained  for  the  purchase  price,  except  as  to  wool  which  has  beei 
separated  in  a  body  by  itself,  not.  mixed  with,  nor  a  part  of,  any 
Ipreater  quantity  of  wooL  The  setting  apart  and  shipping  to  the  por- 
chasers  of  a  quantity  greater  than  they  agreed  to  tase  does  not  rett 
title  to  any  part  in  them,  and  hence  will  not  sustain  an  a-etion.  (Nev 
England  Dressed  Meat  etc.  Co.  y.  Standard  Worsted  Co.,  516w) 

8.  STATUTE  OF  FRAUDS.— A  MEMORANDUM  OF  A  6ALI 
MU^T  DESIGNATE  THE  PROPERTY  SOLD.  The  want  of  sndi 
designation  cannot  be  supplied  by  parol  evidence.  (New  WngJaml 
Dressed  Meat  etc  Co.  ▼.  Standard  Worsted  Co.,  516.) 

4.  STATUTE  OF  FRAUDS.— A  MEMORANDUM  OF  SALE  SUF- 
FICIENTLY DESIGNATES  THE  PROPERTY  fold  when  it  de- 
scribee such  proper^  as  "about  2,000  to  2,500  lbs  F  C,  and  all  they 
may  make  for  thirty  days,  say  up  to  10,000  to  15,000  lbs,"  and  tlie 
evidence  shows  that  the  vendor  was  engaged  in  the  wool  business 
and  the  letters  "F  C"  are  used  by  persons  in  that  trade  as  desIgDa- 
ting  a  particular  grade  of  wool,  and  that  the  vendor  had  on  hand 
at  the  time  of  contracting  two  thousand  four  hundred  and  fortj* 
three  pounds  of  wool  recenUy  manufaotured  of  that  grade.  (Nev 
England  Dressed  Meat  etc.  Co.  v.  Standard  Worsted  Co.,  51&) 

6.  STATUTE  OF  FRAUDS.— THE  ACCEPTANCE  OF  PAIMP  €f 
tbe  property  sold  takes  a  case  out  of  tbe  statute  of  fnsuda  (Neir 
England  Dressed  Meat  etc  Co.  v.  Standard  Wcrsbed  Co.,  616w) 

6.  flALBS-WARRANTY— LIABILITY  TO  THIRD  PEBSON.-If 
a  tradesman  sells,  or  furnishes  for  use,  an  arti<de  actually  uoBoimd 
and  dangerous,  but  which  he  believes  to  be  safe,  and  warrants  aceord- 
ingly,  he  is  not  liable  for  injuries,  resulting  fnmi  its  defective  or 
unsafe  condition,  to  a  person  who  is  neither  a  party  to  the  contncC 
with  him  nor  one  toe  whose  benefit  tbe  contract  was  made.  (UnriM 
V.  Terry,  146.) 

7.  SALES— WARRANTY— KNOWN  DEFECT— LIARHvITT  TO 
THIRD  PERSON.— If  a  tradesman  sells  or  furnishes  an  article,  np- 
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_  It  to  be  safe  for  tbe  uses  It  to  darign^  to  mtto,  when  ho 
knarws  It  to  be  dangerous  because  of  concealed  defects,  he  oommits 
m  wrongs  Independent  of  his  contract,  and  renders  himself  Uabte  to 
another  person,  without  notice  of  such  defects,  for  any  injury 
inrhlch  may  be  reasonably  contemplated  as  Uk^  to  result,  and  which 
^oea'ln  fact  result,  therefrom  to  that  person,  or  to  any  other  without 
notice  and  who  is  not  himself  In  fault.   (Lewis  r.  Tisrry,  146.) 

&  SALES— WARRANTY-KNOWN  DBFEOTS.— Although  a  foM- 
tn^  bed  Is  not  ordinarily  a  dangerous  instrumentality,  this  fact  does 
not  relieve  the  Tender  from  liability  for  injury  to  a  third  persoOt 
If  such  rendor,  In  making  the  sale,  represents  the  bed  to  be  saf  e^ 
knowing  it  to  be  really  unsafe  for  the  purposes  for  whl<di  It  Is 
Intended  to  be  used.   (Lewis  ▼.  Terry,  146.) 

9.  SALB8— WARRANTY— KNOWN  DBPBOT— NBOLIOBNOB^ 
PROXIHATB  CZAIJSB.— To  render  the  purchaser  of  an  unsafe  and 
^tefectlre  article,  represented  by  the  seller  to  be  safe,  the  culpable 
Intenrenlng  cause  relicTing  the  vendor  from  HablUty  for  InJuiy  to  a 
third  person,  the  purchaser  must  actually  know  of  the  defect  In  the 
•itlcis  purchased.    (Lewis  r.  Terry,  146.) 

See  Damagea 

0IVPARAT1D  PROPBRTT. 
See  Husband  and  Wife^  8-7. 

SBTTIiSMBNTS. 

A  VOLUNTARY  SETTLBMENT  OANNOT  BB  RBYOKBD 
ar  ael  aside  exo^  upon  proof  of  mental  Incapacity,  mistake^  fraud, 
or  undue  influence^  nnkas  It  oontslns  a  power  ef  gsfiscatton,  (nij- 
lor  T.  BnttrlGk,  680.) 

8HBRIFF8. 

See  Bzecution,  8,  5,  6L 

SIGNALS. 
See  Railroads^  28»  24. 

SOCIAL  CLUB8L 
See  AssodationsL 

STATBS. 

A  RIGHT  (3RBATBD  BY  THB  STATUTBS  OW  ANOTHBB 
STATB  may  be  enforced  in  the  courts  of  this.  This  rule  opidies  to 
actions  ez  delicto  as  well  as  those  arising  ex  contractu,  and  the  lim- 
itations upon  it  are  that  Its  enforcement  must  not  be  against  good 
morals  or  natural  Justice,  nor  prejudicial  to  the  general  interests  of 
cttisMns  of  the  forum.   (North  Pac.  lAnxUber  Co.  t.  Lang^  7604 

STATUTE  OF  FRAUBSw 
See  Contnwts»  8;  Brldence^  0,  10;  Insurance  7;  flUeSb  8-81 

STATIJTB  OF  LIMITATION& 
See  LimMatlona  of  ActionSL 

STATUTBS. 

1.  IN  CONSTRUING  A  STATUTB*  the  duty  of  the  court  Is  almply 
to  ascertain  and  declare  what  is  in  terms  or   substance  declared 

AIL  St  Bep.«  Vou  UI.— fl6 
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tlieielii,  JMt  to  InMTt  what  has  been  omitted  nor  to  omit  wtat 
teen  Inserted.   (In  re  Walker,  lOi.) 

Z  8TATUTBS--CON8TBnOTION  •-- INT!BNTION.--lf  Che 
gnage  of  a  statute  Is  In  any  manner  obecnre  or  of  doabtfol  meaning 
the  eomt  constmiag  It  n&aj  reenr  to  the  history  of  the  time  when  It 
was  enacted,  and  se^  In  that  history  for  the  mischief  and  defect 
whldi  the  statvte  was  Intended  to  remedy.  (Fnnk  t.  fit.  Paid  cte 
Ey.  Co^OOfi.) 

8.  fiTATUTBS— INTBNTIOIN,  HOW  OOLLBCTBD.— If  I2ie  wordi 
of  a  statute  are  not  explicit,  the  intention  is  to  be  collected  from  the 
context,  from  the  occasion  and  necessity  of  the  law,  trom  the  mls- 
chlef  felt,  and  the  object  and  remedy  in  Tlew.  (Funk  t.  SL  Paul 
etc  By.  Co^  606.) 

'4.  THB  <X)N8TBncmON  OF  A  STATUTB  penal  In  its  chwTUffttr 
by  public  offlcem  chari^  with  the  duty  of  exeeotin^  its  pcoTisions 
for  many  years,  may  properly  be  considered  In  determining  the  legls- 
latlTO  intention.    (People  ▼.  Adelphi  Club,  700 J 

*  ft.  8TATUTB8— TITUS  OF  ACTT,  AND  SUBiBCTT  liAimSB.— An 
net  entitled,  '^An  act  to  fix  the  fees  to  be  collected  by  the  secre- 
tary of  state  for  Incorporation  and  certain  other  prlTil^res,"  requir* 
Ing  a  fee  to  be  charged  and  collected  for  flUng  certificates  of  Incor- 
poration, ete^  and  prohibiting  corporations  from  harlng  or  exercising 
any  corporate  powers,  or  from  doing  any  business  In  the  state  until 
th^r  certificates  of  incorporation  are  filed,  is  not  obnoxious  to  a  eon- 
stitutional  prorision  requiring  erery  law  to  contain  but  one  subject 
wtrich  shall  be  clearly  expressed  In  its  title.  (Jones  ▼•  Aspen  Haid* 
ware  Oo.,  220.) 

e.  CONSTITUTION Ali  liAW-OOAL  MINING  —  STATUTES - 
UNAUTHOBIZBD  DI8CBIMINATION.— The  enactment  of  a  stat- 
ute which  dirides  the  operators  of  coal  mines,  and  has  prorlslofis 
an^llcaMe  only  to  those  whose  product  Is  shipped  in  a  certain  man- 
ner, is  not  Justified  as  an  exercise  of  the  police  power,  and  Is  not 
authorised  by  a  constitutional  prorision  proriding  for  laws  to  seenrs 
safety  U>  coal  n^ners.   (Harding  ▼.  People,  844.) 

7.  OONSTITUTIONAL  I-AW-COAL  MININO-YOID  PBNAL 
STATUTE.— If  two  persons  are  engaged  In  dilTerent  blanches  of 
the  business  of  coal  mining,  the  statute  that  makes  the  act  of  one 
an  offense,  which,  if  done  by  the  other,  would  be  lawful*  Is  unconsti* 
tutional,  where  there  Is  no  reason  toe  any  distlnctloo.   (Harding  t. 

Peopl^  844.) 

a  CONSTITUTIONAL  LAW  —  OOAL  MININO— STATUTES- 
WBIGHINO  OF  COAL.— A  statute  which  requires  the  product  of 
certain  cosl  mines,  which  is  shipped  by  rail  or  water,  to  be  weighed 
In  a  specified  manner,  but  which  does  not  require  the  product  of 
another  ooal  mine,  that  is  sold  on  the  spot,  to  be  weighed,  is  uncon- 
stitutional, as  there  Is  no  reason  why  the  one  product  should  be 
weighed  and  the  other  not  weighed.  The  distinction  Is  purely 
ailxltrary.   (Harding  r.  People,  844.) 

9.  (X)N8TITUTIONAL  LAW-COAL  MINING— STATUTES  RB- 
SI'RICTINO  RIOHT  TO  OONTRACrT.- If  coal  miners  are  paid  by 
weight,  a  statute  wMch  deprlYes  them  and  their  employers  of  the 
right  to  fix  upon  the  amount  of  coal  mined,  or  the  amount  due  for 
mining  it,  In  any  manner  mutually  satisfactory,  Is  unconstltotlonsL 
(Harding  r.  People,  844.) 

10.  CONSTITUTIONAL  LAW-COAL  MINING— UNC!ONSTITU. 
TIONAL  STATUTE.- A  statute  which  singles  out  operators  of  one 
ctess  of  coal  mines  and  imposes  restrictions  upon  them  not  required 
fo  be  borne  by  operators  of  other  mines,  or  by  persons  engaged  io 
other  business*  mr  which  interferes  with  the  right  of  employer  end 
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Iftbonr  to  cootmct  wftb  eadi  other,  is  micoiistltiiClaiial  and  toM. 
<HartkDir  T.  People,  ML) 

11.  OONTRAOT  IN  RB8TRAINT  OF  TBADB  NOT  UMITBD  A8 
TO  TIMB.-^If  the  itatute  anthorlzes  the  seller  of  a  biulnefli  to  agree 
'With  the  purchaser  not  to  carry  on  a  slmlkir  business  so  long  as  the 
purchaser  or  his  successor  In  interest  carries  on  a  like  business,  a 
contract  which,  on  its  face,  is  not  limited  in  time,  is  not  wholly  nM^ 
trat  is  enforceable  to  the  extent  that  It  does  not  transcend  the  permis- 
mAre  clause  of  the  statute.   (Gregory  v.  Speiker,  70.) 

12.  CONSTITUTIONAL  LAW— IMPAIRING  OBIilGATION  OF 
CONTRACTS— RETROSPEXrnVB  STATUTES.— While  there  can 
lie  no  Tested  rights  in  mere  remedies,  if  substantial  rights  them* 
SKlres  are  Infringed  by  an  amendatory  statute,  It  ylolates  the  constl- 
tvtional  provisions,  both  state  and  federal,  which  prohibit  all  laws 
Impftlrlng  the  obligation  of  contracts,  and  laws  retrospectlTe  In  their 
cpentJon.   (Sipangler  y.  Green,  269.) 

6es  Actions;  Corpomtians,  1,  18;  Elections,  8;  Rape;  Smiday. 

STREET  RAILWAYS. 
See  Municipal  Coiponitlon%  7;  Taxe%  % 

STREETS. 
Sss  Mmddpal  Oofpondlons,  11-lft, 

STRIKES. 
See  Injunctions,  11*  1^ 

STOCKS. 
See  Attschment,  2;   ReplerlB. 

STf)CKHOLDER& 
See  Banks,  6;  Corporations,  6,  6;  8-SL 

SUBROGATION. 

JUDICIAL  SALES-SUBROGATION.— If  one  Holding  a  diev- 
NTs  deed  redeems  land  from  a  prior  lien,  claiming  the  right  to  do  so 
•0  owner,  and  such  deed  is  afterward  adjudged  to  be  inralid  on 
•eeoont  of  some  defect  in  the  proceedings  taken  by  the  sheriif,  tho 
person  so  redeeming  is  entitled  to  be  subrogated  to  the  lien  which 
te  ham  thus  dischsrged.   (Milburn  t.  FhUttps^  408.) 

SUICIDEL 
See  Evidence^  8,  7;  Insurance,  27-28L 

SUNDAY. 

L  SUNDAY.— THE  COMMON  LAW  does  not  pcohibtt  oidlnacy 
labor  on  Sunday.   (Eden  ▼.  People,  866.) 

2.  SUNDAY  LAWS— POLICE  POWER.— Tlie  genend  wetfSm  of 
police  power  of  the  state  does  not  authorise  a  statute  making  it 
vnlawful  for  one  particular  class  of  laborers  alone  to  do  business  on 
Sunday.   (Eden  y.  People,  865.) 

8.  SUNDAY  LAWS,  CONSTITUTIONALITY  OF.— A  statute  for^ 
bidding  and  punishing  the  carrying  on  the  business  and  work  of  a 
barber  on  Sunday,  provided  in  the  city  of  New  York  and  in  the  Til- 
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Iii8«  of  SamtDgft  6priii0i  barber  tbofM  UMiy  te  h&pt  opsn 
pcrtormed  therein  until  1  o^<dock  of  the  aftemooii  of  that  daj,  li  net 
In  oonlHct  with  ttie  prvfieloai  of  the  otate  ooostitQtlon  teauina  thit 
no  penoa  ahall  be  deprired  of  Hf e,  Ubertj,  or  ytopexij  wltboot  doe 
lifiooeie  of  law,  nor  doee  it  riolaAe  the  conadtntlOQ  of  tlie  United 
ttatee  hj  deoTtag  to  any  claee  of  dtiaens  the  eqnal  pioteetfott  of  the 
lawiL   (Pec^le  T.  Haimor,  707.) 

4.  SUNDAY  LAWS-CONSTTTUTIONAIi  liAW.— A  afevtate  nak- 
\ng  It  nnlawfnl  for  barbeni  to  do  boeineee  on  Sondaj,  and  apfdyins  to 
them  alonob  le  nnconstltntional  ae  deprlTing  them  of  their  propertr 
wUhoat  due  peoctaa  of  law.    (Bden  t.  BeoEie,  866.) 

6.  SUNDAY  LAWS-UNJUST  DISCRIMINATION.— A  atartnte  r»- 
qniflng  all  pereona  to  refrain  ftom  exenHalng  their  ordinary  caiiliiga 
on  Sunday  ia  ralld,  bnt  a  atatute  which  m^pUm  only  to  a  paiticiriar 
daaa  ia  tairaUd  aa  an  anjnat  dlacrinHnation.   (Sden  t.  People^  SSU 

6.  SUNDAT.-THB  FAILURE  TO  OBSBRVB  A  8UNDAT  I^AIT 
OQ  the  part  of  a  pwaon  injured  by  the  negligence  of  a  ralhray 
poratlon  doea  not  conatitnte  any  def enae  to  an  action  to  reeorar 
penaatlon  for  anch  injniy.   (Jordan  t.  New  York  ete^  B.  B.  OOi*  IS2aD 

SUPRIOIB  COURT. 
See  Appeal,  1«  2;  Judgment^  11. 

SURBnaSL 
See  ■xeeatara  and  Adminiatratoc%  7-10;   laaane  Fmaama^  4. 

eXTRVISYSL 
See  Boondarlea. 

TAXB8. 

L  TAXB&-CONSTITUTIONAL  PROVISION  AS  TO  UNI- 
FORMITY.—A  conatitntional  proriaion  requiring  all  tazea  to  **  be 
uniform,'*  etc.,  appliea  only  to  a  direct  tax  upon  property,  and  doea 
not  apply  to  taxation  impoaed  upon  prlttlegea  and  occupatSooa.  (Dea- 
der etc  Ry.  Ca  t.  DeoTor,  289.) 

5.  TAXBS  -  SPECIFIC  TAX-LBOIfiLATIYB  POWllR.-Tbe 
tery  of  a  apecillc  tax,  auch  aa  impoaing  a  Ucenae  tax  upoa  the  bual- 
neaa  of  running  atreet-cara,  ia  a  valid  exerclae  of  the  legialattre 
power.   (DenTer  etc  Ry.  COb  t.  Denrer,  239.) 

S.  TAXATION,  EXEMPTION  FROM.— Under  the  oonalHiiUon  af 
Oregon  the  legialature  may  exempt  from  taxation  only  audi  property 
aa  ia  uaed  for  municipal,  educational,  Hterary,  acientlfic,  r^glooa,  or 
charitable  purpoeee.   (Hibernian  Benenr.  Society  t.  Kelly,  769.) 

4.  TAXATION.— LAWS  G-RANTINO  BXBiMPTIONfi  from  taxa^ 
tion  are  atrictly  oonstrued.    (Hibernian  Bener.  Sot^ety  t.  Kelly,  768.) 

5.  TAXATION.  HXBMPTION  OF  PROPBRTY  OCCUPIBD  FOR 
OHARITABLB  PURP06£S.~Under  a  atatute  exempting  from  taxi, 
tion  the  peraonal  property  of  benetolent,  charitable,  and  adentMc 
Inatitntiona  and  such  real  estate  belonging  to  them  aa  ahall  be  ae^ 
tually  occupied  for  the  purpoae  for  which  they  were  incorporated, 
the  real  property  of  auch  a  corpOTation  la  aubject  to  taxation  wbea 
rented  out  to  tenanta.  though  the  proceeda  are  doToted  to  the  objeda 
fjor  which  the  inatttutkm  waa  eatabUahed.  (mbemlBn  Boiair.  Sodety 
T.  KeHy,  769.) 

0.  TAXATION,  BSTOPPRL  FROM  DBNYINO  BXCBFTIONa- 
A  atate  la  not  eatopped  fn>m  taxing  the  propwtgr  of  a  charltahle  la- 
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■lltiitlon  b7  the  Curt  that  far  many  years  It  baa  not  taxed  vuch  proi»- 
#rtyt  and  that  In  reliance  upon  the  exemption  from  taxation  the  cor- 
poration has  borrowed  money,  and  nuule  a  mortgage  on  its  property 
to  aecnre  Its  repayment,  and  agreed  to  pay  all  taxes  on  ancb  mort-^ 
Saces.   (Hibernian  Benenr.  Society  t.  Kelly,  769.) 

7.  BSTOPPBIi.— THD  NEGLECT  OR  OMISSION  OF  PUBLIO 
OFFICERS  to  assess  property  cannot  control  a  duty  imposed  by  law 
upon  their  successors,  or  affect  the  legal  proyislons  of  the  statute 
under  which  the  ex^tnptlon  from  taxatkai  ia  claimed.  (Hibernian 
BenoF.  Society  t.  Kelly,  768.) 

Bea  AdTerse  PoasoMion,  8;  Charitiee;  InJuncdofiBi  2;  Partitloii,  12. 

TENDER. 
See  Partnership,  S. 

TICKET. 
See  Railroads,  S-ll* 

TIMBER  CIaA^IMS. 
See  Public  Lands,  0. 

TIME. 

TIME,  OOMPUTING.-The  time  allowed  by  law  for  fflng  cost 
bills  or  objections  thereto  must  be  computed  by  excluding  the  flrat 
day  and  Including  the  last,  except  when  the  last  day  falls  upon  Sun- 
day. In  which  eyent  the  party  is  entitled  to  act  on  the  day  following.. 
(Nlcklin  T.  Robertson,  790.) 

TORTS. 

See  Interpleader,  8. 

TREES. 
See  Injunctions,  6,  0. 

TRIAL. 

1.  PRESUMPTION  FROM  FAILURE  TO  PRODUCE  EVI- 
I>ENGE.— If  a  railway  coTi)orat1on  sued  for  damages  to  an 
employ^,  claimed  to  have  resulted  from  negligence,  has  it  In  its 
power  to  produce  evidence  of  employes  present  at  the  time  of  the 
accident,  and,  instead  of  so  doing,  It  demurs  to  the  evidence  offered 
by  the  phiintiff,  it  will  be  presumed  that  the  testimony  of  the 
empk>y6s,  had  it  been  produced,  would  have  been  favorable  to  the 
plaintiff.    (Flamiegan  v.  Chesapeake  etc.  R.  R,  Co.,  896.) 

2.  TRIAL-EVIDENCTE.— A  MOTION  TO  STRIKE  out  all  testl. 
mony  relating  to  a  certain  subject  is  properly  denied  if  some  of  the 
testimony  Is  clearly  competenrt.    (Yake  v.  Pugh,  17.) 

8.  TRIAL.— QUESTION  FOR  COURT.— Whether  there  Is  any  ev4. 
dence  legally  tending  to  prove  a  fact  to  authorize  Its  submission  to 
the  Jury,  Is  to  be  determined  by  the  court  (Schuermann  v.  Dwelling 
House  Ins.  Co.,  377.) 

4.  TRIAL  COURT  MAY  RBOPBN  A  CASE  after  ©ubmlsslon  and 
receive  other  testimony  after  due  notice  to  the  parties.  (Rogers  v. 
Miller,  20.) 

6.  VERDICT— WHEN  COURT  MAY  DIRECT.— If  the  evidence 
is  not  sufficient  to  support  a  verdict  for  the  plaintiff,  or  If  one,  If 
found,  must  be  set  aside,  the  court  may  direct  a  finding  for  the  de- 
fendant   (Schuermann  v.  Dwelling  House  Ins.  Co.,  377.) 
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6.  TRIAL.— A  JUBOR'S  APProAVIT  IMPEACHING  lite  Tcrffid 
In  an  equity  cnse  is  i^tixperly  disreRarded,  when  tiie  Tcvdlct  la  merely 
odTisDry.   (PItzgerald  t.  dark.  66S.) 

7.  JURORS— CaMPBTBNOY.— A  juror  wlio  has  formed  a  fixed 
oivlnUm  as  to  the  guilt  or  Innocence  of  the  person  chained  to  be  the 
principal  off^ider  la  not  competent  to  stt  npon  the  trial  of  the  pes- 
aon  chaansed  aa  an  acceasory.    (State  t.  Gletm,  666.) 

&  JURY  TRIAL-QUALrlPIKD  OPINIONS  OP  JUKOBS.-lt  ia 
not  error  for  a  court  to  oyerrule  a  challenge  of  jurors  who,  ou  their 
Toir  dire,  state  that  they  haye  read  in  the  newspapers  what  purported 
to  be  the  facts  of  the  case,  and  had  formed  and  expressed  some  opin- 
ion therefrom  upon  the  merits,  but  that  it  was  not  fixed,  and  would 
not  influence  their  verdict.    (State  v.  Kelly,  777.) 

9.  JURY  TRIAIr-CAPITAL  CASE.— It  Is  improper  tar  a  jndge^ 
on  the  trial  of  a  woman  for  the  murder  of  a  man  with  whom  she  haa 
had  illicit  relations,  ehe  claiming  that  such  relations  were  induced 
by  a  promise  of  marriage,  and  also  by  fraud  and  the  use  of  drugs, 
to  decktie  that  nature  has  endowed  women  with  better  powers  of  re- 
sistance than  men.  and  made  women  by  na4:ure  capable  of  protecting 
their  honor  and  defending  their  yirtue.    (People  t.  Bart>ler,  717.) 

10.  JURY  TRIALr-CONFESSIONS,  EXAMINATION  IN  PRES- 
ENCE OF  THE  JURY  RELATING  TO  AIil4EGED.— It  ia  not  error 
to  overrute  defendanfa  motion  to  exclude  the  jury  ficom  the  oowt- 
room  during  a  preliminary  hearing  before  the  court  aa  to  the  compe- 
tency of  an  alleged  confession  which  the  court,  after  hearing,  refused 
to  admit  in  evidence,  because  obtained  by  undue  influence  and  im- 
proper inducement  exercised  and  held  out  to  the  defendant  by  per- 
sons in  authority.  Whether  such  an  examination  shall  be  conducted 
tn  the  pmwnce  of  the  jury  mns^t  be  left  to  the  sound  discretion  of  tba 
trial  court    (State  y.  Kelly,  777.) 

See  Instructions,  1. 

TRUST  DEEDSw 
See  Public  Lands,  7;  Trusta.  6-11. 

TRUST  FUNDS. 
See  Corporatlona,  2i» 

TRUSTS. 

1.  HUSBAND  AND  WIFE,  TRUST  RESULTING  IN  HUB  PA- 
VOR.~When  a  husband  buya  property  with  hia  wife'a  money,  tak- 
ing a  conyeyance  in  hia  own  name,  there  ariaea  a  resulting  truat  hi 
her  favor,  unleaa  a  different  intention  on  her  part  ia  ahown.  The 
burden  of  proof  is  on  him  to  show  that  she  intended  a  gift  (Berry 
y.  Weidman,  866.) 

2.  TRUST,  RESULTING,  LACHES  IN  ASSERTING.— A  wife  ia 
not  precluded,  after  the  death  of  her  huaband,  from  maintaining  a 
suit  to  enforce  a  reeulting  truat  in  her  favor  to  landa  purchased 
with  her  moneys,  by  the  fact  that  the  purchaae  waa  made,  and  the 
conveyance  taken,  twemy-flve  yeara  before  hia  death,  If  they,  during 
all  that  time,  lived  upon  the  land  as  their  common  home,  and  he 
also  admitted  her  ownenaftiip  thereof.    (Beny  y.  Weidnwn,  806.) 

3.  TRUST  INTEREST,  PROCEEDING  TO  REACH  AND  APPLY 
TO  THE  PAYMENT  OF  DEBTS.-Under  the  statutes  of  New  York, 
if  a  trust  is  created  to  receive  and  pay  over  the  income  of  personal 
property,  an  action  may  be  maintained  by  a  judgment  creditor  of 
the  beneficiary,  after  the  return  of  an  execution  unsatisfied,  to  reach 
the  surplus  income  beyond  what  is  necessary  for  the  suitable  aop- 
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port  and  maintenance  of  the  cestui  que  truet  and  those  dependent 
upon  him.    (Wetmore  y.  Wetmore,  752.) 

4.  TRUST  INCOME,  APPLYING  TO  THB  PAYMENT  OP  ALI- 
MONY.~A  Judgment  directing  the  income  of  a  trust  in  fayor  of  a 
liasband  to  be  applied  to  the  payment  of  alimony  to  his  wife,  due  and 
to  become  due,  should  not  deprlye  him  of  his  support  out  of  such 
f oDd,  if  it  ahould  become  necessary  for  him  to  haye  recourse  thereto, 
a.nd  tiiough  he  at  the  time  has  a  large  estate  and  ample  means  of  sup- 
port therefrom,  he  should  not  be  deprived  of  the  right  to  apply  to  the 
court  at  any  future  ttiue  for  leaye  to  share  in  such  Income.  (Wet- 
more V.  Wetmore,  752.) 

6.  TRUST,  INCOME  OF,  DUTY  OF  HUSBAND  TO  APPLY  TO 
THB  SUPPORT  OF  HIS  WIFE.— Where  a  trust  is  created  in  a  will, 
and  a  trustee  directed  to  pay  the  income  for  the  support  of  the  testa- 
tor's son,  the  wife  of  the  latter  is  included  within  the  equity  of  the 
trust,  and  will  not  be  permitted  to  starve  while  the  husband  is  pro- 
vided for;  and  if  a  decree  has  been  entered  againet  him  providing 
that  he  shall  pay  her  alimony,  a  court  of  equity  may  direct  the  trus- 
tee to  pay  over  to  her  the  surplus  of  the  income  already  accumulated, 
and  also  to  make  therefrom  such  payments  as  shall  thereafter  accrue 
and  be  necessary  to  satisfy  the  dectree  for  alimony.  The  whole  of 
the  trust  Income  may  be  taken,  leaving  none  for  the  husband.  If  it 
appears  that  he  has  other  estate  ample  for  his  support.  (Wetmore  y. 
Wetmore,  752.) 

6.  TRUST  DEEDS  EXEMPTING  PROPERTY  FROM  CREDI- 
TORS.—A  person  cannot  settle  his  property  in  trust  to  pay  the  In- 
come to  himself  for  Ufe,  with  a  proyislon  that  It  shall  not  be  alien- 
ated by  anticipation  so  as  to  prevent  his  creditors  from  reaching  the 
Income.   (Taylor  v.  Buttrlck,  530.) 

7.  A  TRUST  DEED  CANNOT  BE  SET  ASIDE  because  the 
firrantor  did  not  understand  its  legal  effect.  If  he  understood  its  con- 
tenrta    (Taylor  y.  Buttrlck,  530.) 

8.  A  TRUST  DEED  WILL  NOT  BE  SET  ASIDE  because  It  con- 
talna  no  power  of  revocation.    (Taylor  v.  Buttrlck,  580.) 

9.  TRUST  DEEDS,  ATTACK  UPON  BY  MAKER.-^HE  BUR- 
DEN OF  PROOF  is  not  upon  the  defendant  to  establish  that  the 
plaintiff  who  made  and  seeks  to  cancel  a  deed  of  trust  understood  It 
a/t  the  time  it  was  executed.   (Taylor  y.  Buttrlck,  680.) 

10.  TRUST  DBEiD— MISTAKE  AVOIDING  FOR.— A  tnwt  deed 
will  not  be  set  aside  in  equity  where  It  conveys  property  In  trust  to 
pay  the  net  income  to  the  grantor  for  life  and  upon  her  death  with- 
out will,  leaving  a  child  or  children,  to  pay  the  principal  to  them; 
otherwise,  to  pay  it  oyer  to  those  entitled  to  take  under  the  laws  of 
the  state,  merely  because  It  contains  no  restraint  on  the  power  of 
anticipation  and  no  power  of  revocation,  though  the  grantor  or  her 
adviser  would  pro^bably  have  desired  such  restraint  had  their  atten- 
tion been  called  to  the  subject,  and  also  would  have  wished  the 
grantor's  life  estate  to  be  more  InaccesBible  to  herself  and  her  credi- 
tors than  it  Is  in  fact   (Taylor  y.  Buttrlck,  680.) 

IL  MISTAKE  IN  A  DEED  OF  TRUST,  WHAT  IS  NOT.— A  deed 
of  trust  cannot  be  set  aside  for  mistake  if  it  was  read  over  to  the 
grantor  before  execution,  and  no  proyislon  was  omitted  which  he 
supposed  to  be  inserted,  though  he  failed  to  think  of  some  contln- 
geney  concerning  which,  had  he  thought,  some  provision  would  have 
been  made  which  is  not  contaiiied  in  such  deed.  (Taylor  y.  Butt- 
rlck, 630.) 

See  Gifts,  2;  Husband  and  Wife,  3,  4;  Maxriage  and  Divorce,  8;  Par- 
tition, 4. 
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8ee  Of&cera,  2. 

rACANT  AND  UNOGGUnmi 
Bee  Ineoranoe,  19-22, 
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See  Inanimncei.  47* 

VBRDIGT. 
8ee  Trial,  6,  6L 

YICE-PRINCIPAU 
See  Bailroade,  17. 

WAITEB. 
See  Appeal*  14;  InemBce,  86,  M»  46,  4iL 

WAREHOUSSMBN. 

1.  A  WABBHOnSBMAN  DBLIVBRINO  GOODS  TO  ONB  NOT 
BNTITLBD  THBSIBTO  because  he  presented  a  dupUcate  liOl  of  lad- 
ing therefor,  not  signed  or  indorsed  by  either  the  consignee  or  the 
consignor,  is  answemble  to  the  owner  for  any  resulting  ioaa  (GsTai- 
Imo  t.  Texaa  etc  By.  Ck>.,  94.) 

2.  WARBHOUSE  RECEIPTS  are  negotiable  unless  they  ha^e  the 
irxirds  ''non-negotiable'*  printed  in  red  ink  across  their  face,  and  a 
transfer  in  good  Udth  passes  title  to  the  goods  covered  thereby* 
(CaraUaro  y.  Texas  etc.  Ry.  Co^  94.) 

«.  WARKHOUSBMBN— POWER  TO  ISSUE  WAREHOUSE  RE- 
OBIPTS.— It  Is  only  persons  who  pursue  the  calling  of  warehousemen 
by  recelying  and  storing  goods  in  a  warehouse  as  a  business  for 
profit,  that  have  power  to  issue  technical  warehouse  receipts,  the 
transfer  of  which  is  a  good  deliyery  of  the  goods  represented  by 
them.    (Sinsheimer  y.  Whitely,  192.) 

4.  WAREHOUSEMEN— RECEIPTS  OP— WEIGHING  TAGS- 
DETilVERY— ATTACHMENT.— To  constitute  a  writing  a  warehouse 
receipt  there  must  be  something  on  Its  face  to  indicate  that  acontract 
of  storage  has  been  entered  into.  Weighing  tags,  giyen  by  a  com- 
pany charging  no  storage  and  only  showing  the  weight  and  quantity 
of  the  property  weighed  for  a  person  named  therein  are  not  ware- 
house receipts;  and  their  transfer  to  a  pledgee  does  not  transfer 
possession  of  the  property  so  as  to  exempt  it  from  attachment  by  a 
creditor  of  the  pledgor.    (Sinsheimer  y.  Whitely,  192.) 

See  Attachment,  1;    Carriers,  2,  10. 

WARRANTY. 
See  Landlord  and  Tenant,  4-6;  Sales,  G-m 
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WATBB& 

1.  RIPARIAN  RIOHTS  AND  PB0PRIBT0R8HIP  mn  property 
TUfl^tB  of  Tftliie  to  which  are  attached  rights  and  priTileges  conferred 
by  law  of  which  the  owner  cannot  be  deprived  by  an  illegal  proceed- 
ing.   (Fuller  t.  Shedd,  88a) 

2.  WATEBS  OF  USANDRRRD  LAKBS  and  the  land  thefeonder 
are  held  by  the  state  in  trust  for  tiie  people,  who  alike  have  benefit 
tbereof  in  flahing,  teating,  and  the  like.   (Fuller  t.  Shedd,  880.) 

3.  BOUNDARIICS— LAKBS— ACX3RSTI0N— RBUCmON.— If  ac- 
cretions come  to  ripartan  proprietors  of  lands  bounded  by  meandered 
lakes,  they  take  to  the  water's  edge,  and  follow  the  gradual  rescission 
of  the  waters  to  their  edge,  but  if  a  large  body  of  land  is  suddenly 
and  perceptibly  formed  by  reUetlony  It  behmtfi  to  the  state.  (Fuller 
T.  Shedd,  380.) 

4.  WATSRS  AND  WATEntCOURfiEIS— RIPARIAN  RIOHTS- 
AI/EXTUDB  OF  LiAND.— The  tight  to  use  water  for  the  purpose  of 
Irrigation  results  from  the  need  of  water  upon  the  land;  and  assuming 
this  need  in  any  given  case  to  exist  equally  as  to  all  riparian  land, 
the  respectiye  rights  of  the  proprietors  to  divert  water  for  this  pur- 
pose must  be  in  proportion  to  their  respective  ownerships  upon  the 
stFeam,  irrespective  of  the  altitude  of  tb^  land.  (Ghaamock  v. 
Higuerva,  106.) 

6.  WATBRS  AND  WATBRCOURSBS— IRRIGATION— MODS  OF 
DIVERSION.— The  method  of  obtaining  the  water  of  a  stream  with 
which  to  irrigate  land  has  nothing  to  do  with  the  process  of  irriga- 
tion or  the  meaning  of  the  word,  nor  with  the  reasonableness  or  law- 
f u^ess  of  any  given  diversion  of  water.   (Cfhaxnock  v.  Kiguerra,  195.) 

a  WATBRS  AND  WATBRCJOURSBS-MPARIAN  RJGHTS- 
TJ8B  OF  PUMPS  FOR  IRRIGATION.— A  riparian  proprietor  has  the 
right  to  raise  a  reasonable  quantity  of  the  waters  of  a  stream  by 
means  of  pumps  for  the  purpose  of  Irrigation.  (Ghamock  v.  Hlgu- 
erra,  195.) 

7.  WATERS  AND  WATBRCOURSE&-IRRIGATION— ALTI- 
TUDE OF  LAND— MODE  OF  DIVERSION.— In  no  case  can  one 
riparian  proprietor  be  deprived  ef  his  Just  and  equal  proportion  of 
the  waters  of  a  stream  for  the  purpose  of  irrigation,  merely  because 
his  land,  by  reason  of  its  level  or  altitude  above  the  stream,  cannot 
be  Irrigated  by  the  same  method  employed  on  some  other  land  along 
the  stream.    (Ghamock  v.  Higuerra,  195.) 

&  WATBRS  AND  WATERCOURSES— IRRIGATION— DETER- 
MINATION OF  RIGHTS— PARTIES.— A  final  and  satisfactory  ad- 
justment between  riparian  owners  of  Irrigation  rights  cannot  be  had 
without  the  presence  of  every  person  having  any  right  in  the  stream, 
and  all  the  facts  which  can  possibly  bear  on  the  question  should  be 
laid  before  the  court.    (Ghamock  v.  Higuerra,  195.) 

9.  WATERS  AND  WATERCOURSES— TITLE  TO  PERCOLAT- 
ING WATER— RIGHT  TO  DIVERT  FROM  ADJACENT  LAND.— 
The  right  of  the  owner  of  land  to  percolating  water  therein  and  to 
appropriate  and  divert  it,  is  not  affected  by  the  fact  tha/t  an  imper- 
vious strata  of  clay  beneath  and  on  which  the  porous  strata  contain- 
ing the  water  rests,  diverts  the  course  of  percolation  in  a  definite 
direction  towards  and  over  adjacent  lands  and  into  a  natural  stream. 
(Gould  V.  ESaton,  201.) 

10.  WATERS  AND  WATERCOURSES— PERCOLATING  WA- 
TERS—DIVERSION.-Although  the  course  of  percolating  water  is 
in  some  definite  direction,  the  owner  of  the  land  in  which  it  is  found 
has  the  exclusive  dominion  over  it,  and  does  not  violate  the  rights  of 
another  by  appropriating  It  to  his  own  use,  though  the  effect  is  to 
divert  its  course  from  adjacent  lands,  or  to  destroy  the  advantages 
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therefrom  prerloQilj  enjoyed  bj  tlift  adjetfwit  pwprlelflr,   (Gould  i; 

Baton,  201.) 

11.  WATBBB  AND  WATBRGOXTBSBS-^mXiB  TO  PBBXXH^A!S- 
ING  WATERS— DIVKBSION.—Prlndplee  of  law  wHlcH  sorern  tlie 
right  to  waters  flowing  upon  the  sorface  of  the  earth  are  InappUea* 
ble  to  waters  which  are  beneath  its  surface  and  percolate  through  tlio 
soil;  and  the  water  which  is  held  by  the  aodl,  whetiier  sand  or  aaad- 
stone.  in  a  state  of  percolation  is  a  portion  of  the  soil  itself  and  be- 
longs absolutely  to  the  owner  of  the  land.  He  may  appro^lata  aoi 
dlYert  such  water  at  hla  pleasure;   (Gonld  t.  BMoo,  20Li 

See  Boondaries. 

WILLS. 

L  WILLS-EXECUnON.— A  will  dictated  by  a  aingle  woman  of 
requisite  age  and  sound  mind,  signed  by  her  in  the  presence  of  two 
witnesses  who  subscribe  their  names  in  her  presence^  Is  legally  and 
properly  executed.    (Berberet  v.  Bert>eret,  634.) 

2.  WILLS.— THE  OMISSION  OF  ANY  OP  THE  STATUTORY 
REQUIREMENTS  for  the  execution  of  a  will  is  fatal  to  Its  operation 
as  such  because  the  right  to  dispose  of  property  by  will  Is  conferred 
by  legislatlTe  action,  and  must  be  exerdsed  upon  the  terms  pce- 
acribed  thereby.   (In  re  Walker,  104.) 

3.  WILLS-WITNESSES— ATTESTATION.— Under  a  atatiHe  re- 
quiring a  will  to  be  attested  by  two  or  more  competent  wltnessea 
subscribing  their  names  thereto  in  the  presence  of  the  testator,  the 
signature  of  the  witnesses  in  the  proper  and  usual  place,  but  without 
aAy  attestation  dauee,  is  sufBdent   (Berberet  y.  Berberet,  634.) 

4.  WILLS— UNJUST  DISCJRIMINATION.— A  testator,  havtug 
aufflctent  mental  capacity,  may  make  on  unreasonable,  unjust,  and 
Injudicious  will;  and  a  jury  has  no  right  to  alter  the  disposition  tfaos 
made  of  liJs  property  merely  because  justice  Is  not  done  to  his  fant- 
ily  comiectioua   (Berberet  t.  Berberet,  634.) 

6.  WILL&-UNDUE  INFLUENCE—BURDEN  OF  PROOF.— The 
presumption  in  f  aT<Hr  of  the  validity  of  a  will  is  not  oTercome  by  the 
fact  of  unjust  discrimination  in  favor  of  a  son  who  is  both  a  devisee 
and  executor  under  the  will  and  is  shown  to  have  had  great  Influence 
over  the  testator  in  her  business  affairs,  nor  do  these  facts  cast  the 
burden  of  proof  upon  him  to  estaiblish  the  vBUdity  of  the  wlIL  (Ber- 
beret V.  BertMTet,  634.) 

6.  WILLS-MISTAKE  OF  WITNESS  IN  SIGNING  HIS  NAMK 
If  a  witness  uodertaking  to  attest  the  execution  of  a  will,  and  intend- 
ing to  sign  his  own  name  as  a  witness  thereto.  Inadvertently  writes, 
Instead  of  his  own  name,  his  own  initials,  followed  by  the  surname  of 
the  testator,  the  will  is  not  properly  witnessed,  and  must  be  denid 
probate,  if  the  statute  requires  that  every  will  must  be  attested  by 
two  witnesses,  each  of  whom  must  sign  his  name  aa  a  witness  at  the 
end  of  the  wilL   (In  re  Walker,  104.) 

See  Oontntcts,  6;   Estates,  UL 

WITNESSES. 

1.  WITNESSES-ATTORNEYS  AS--ARGUMEMT  TO  TOBY. 
Under  a  rule  of  court  providing  that  if  an  attorney  offers  himseif 
as  a  witness  In  behalf  of  his  client,  and  gives  evidence  on  the  Dier> 
its,  he  shall  not  ai^ue  the  case,  unless  by  permission  of  the  court, 
the  refusal  of  the  court  to  allow  such  attorney  to  ai^ue  is  not  error. 
If,  before  he  testifies,  he  does  not  explain  his  position  and  ask  pei^ 
mission  to  argue  the  case.    (State  v.  Glelm,  665.) 
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2.  OORFORATION8  — BVIDBNOB  — BSFRB8HINO  IfXMOBT 
FROM  PA88-BOOK.^nnder  a  tt&tote  prorldlng  tbat  **u,  wltneis  Ui 
allowed  to  nteeeh  his  memoiy  fcspecttng  a  fact  bj  anjthlnip  written 
bj  Mmaoif  or  Under  his  direction  at  tbe  time  wlien  the  fact  oocorredt" 
a  witnees  may  refresh  h!a  memory  from  a  bank-book  In  which  en- 
tries of  his  deposits  and  drafts  were  made  or  Terilled  In  hiB  presence^ 
(McGowan  t.  McDonaJd,  148.) 

8.  WITNESSES  —  CROSS^XAHINATION.  —  It  Is  CRW  to  pec^ 

mlt  cross-ezaminsftlon  of  defendant  in  a  criminal  esse  by  questions 
oalcnlated  to  degrade  him  before  the  jnry,  and  whdch  ai«  not  cros^ 
examination  of  his  eyldence  gtren  in  chief,  and  do  not  legitimate 
tend  to  impair  his  credibility  as  a  wItnessL   (State  t.  Gletm^  665.) 

4.  WITNESSES  -  CROSS-EXAMINATION.  —  A  witness  cannot 
be  asked  on  cross-examination,  for  the  paipose  of  affecting  her  cred- 
ibility, wliether  or  not  she  Is  add!lcted  to  tlie  morphine  haUt,  unless 
It  Is  proposed  to  show  that  ttie  witness  was  under  the  influenoe  of 
tbe  drug  at  the  time  the  OFonti  happened  stoat  whl^h  ^e  testi- 
fies, or  unless  she  is  under  its  influence  at  the  tbne  tfie  is  testifying, 
or  unless  It  Is  made  to  appear  iSiat  her  powers  of  recollection  are 
impaired  by  the  habttual  or  excesrtrs  use  s<  die  drus,  (Btats  t. 
Gtalm.  60B.) 

See  Wm*,  81  «L 
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